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Ancmpakm: Y onwimoj xepMeHeymuyu ce, Hepemko, npagHa XxepMeHeymukKa,
00HOCHO myMmayerse npasa, y3uma 3a oe1eduy. Ca dpyeze cmpaxe, hpagHa
XepMeHeymuka je naodHo ,m.e” 3a npeHoulere U da/bU pa3eoj onwmux
¢uaozogpckux ,cmpyjarea”. To ce sudu Ha npoyyasarsy jeuka y npasy u
npasHe soz2uke. TpaduyuoHaHoj, 00HOCHO PopMANHOj 102UYU MyMayerbe,
npaso ,dyzyje” 0cHo8He 3aKoHe, 00HOCHO AKCUOME MUUL/bEHA, KOju d0800e
do ucmuHumoz casHarsa. Lllezdecemux coduxa 20. 8eka oxcus/basa cmapa,
dujasekmuyka 102uKa Koja u3eodu 3aK/by4ke Ha OCHOBY CAMO 8ePOBAMHUX
npemuca. To je 6uo 0080./6aH ,umnyac” 3a HACMAaHaKk Hoge meopuje o
apeymeHmayuju, Kao npob/aeMCcKoM MUll/bery U MOnuKe, Koja ce 6asu
L,onuwmum mecmuma“, 0OHOCHO U380PUMA UAU MEME/bUMA U3 KOJUX ce
dobujajy apeymenmu. HajaHauajHuju npedcmasHuyu apaymeHmamuesHe,
00HOCHO monuyke mucau y npasy cy Xaum Ilepeaman u Teodop Pusee.
Kod Hu3a npasHux aymopa, KJAACU4HU Memodu mymaversd 3amersyjy
ce daseko 6pojHUjuM ap2yMeHmuMma, YuMme ce npowupyje npocmop 3a
cmeapa/aavky y/ao2y mymada. ApzymeHmayuja u monuka y2/a1a8HOM
odosiesajy cagpeMeHuUM NPU2080pUMA ca NO3UYUJa CUCTNeMAMCKO2, 00HOCHO
aKCUOMaAMCK0-0edyKmu8HO2 MUUL/bEA UAU CX8AMAteM 0d MONUKa uma
ceoje Mecmo y npasHoM pacyhusarey u noped cucmemamckoz kapakmepa
npasa uu, Yax, npo2AawasareeM apeyMmeHmayuje u monuke yHu8ep3aaHuM
pewerseM 3a cee npasHa numarea na u I'opdujes usop usmehy npupodHoz
U ho3umueHe npasa.

KwyuHe peuu: XepmeHeymuka, mymaverbe npaaa, jeauk npasd, opMmaaHa
J102UKa, pemopuka, apeymeHmayuja, dujaieKmuka n102ukd, Monuka.
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**  Pajije pe3yJTaT UCTpaXKMBaka Ha IPojeKTy ,YckiahuBamwe npaBa Cp6uje ca npaBoM
EBporncke yHuje”, 6p.01-1523/24-2013, koju puHaHcupa [[paBHU paKyaTeT YHUBEpP3UTETA
y Huy y nepuony 2013-2018. roguHe.
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1. TYMa‘leH)e IIpaBa Kao €0 OIIIIITe XepMEeHEeYTHUKEe

CBe XyMaHUCTHYKe HayKe 3aCHUBAjy Ce Ha TyMadely TeKCTOBA. YIIPaBO MeTO-
JOJIOUIKY Ayaarn3aM u3Mehy NpUpoJHUX 3aKOHA, KOjU Cy JeCKPUNITUBHYU, U
JPYIITBEHUX IPaBUJIa, KOja Cy HOpPMAaTHUBHA, JOBO/U /10 O/1Bajatba MIPUPOHUX
Y APYLITBEHUX HayKa. 3a IpBe je KApaKTepUCTUYAH METO/, 06jalllbemha, 3a
ZApyre, METO/l pa3yMeBama, KOjU Ce CacTOoju y TyMadewy CMUca. 3a iunTaja je
XepMeHeyTHKa ocTaJja clieniuuyaH MeTo/ pa3yMeBajyhux 1yXOBHUX HAYKa,
KOje je OH OLITPO OJIBOjUO 0OJ e AYKTUBHO-HOMOJIOIIKHKX, O6jallitbaBalaykKux,
NpUpOAHUX HayKa. JoBeuaHCTBO 6H, cxBaheHo y omaxkarmwy U ca3HaBamy, 3a
Hac 6110 caMo $HU3UYKA YUHEHUIA, U Ka0 TAKBO 6MJIO 6U NPUCTYNavHO CaMO
NpUPOLHO-HAYYHOM ca3Hawy. Kao npegMeT yXOBHUX HayKa jaB/ba Ce OHO CAMO
YKOJIMUKO Ce JbyZICKa CTakba J0XXKHUBJ/baBa]y, YKOJUKO OHa Jj0Ja3e [0 U3paxaja
y ’)KUBOTHHM MCII0/baBalbMMa, U YKOJHKO Ce OBU U3pasu pasymenajy” (Diltaj,
1980: 127).

Y TpujasHOj XepMeHeyTU4YKOj GeHOMEHOJOTHjHU ,Xeresa XxepMeHeyTHUKe",
Emunuja BeTuja, moce6HO MecTo 3ay3nMa HOPMAaTHMBHO TyMayeme, Koje
NOKPHBa 06J1aCT jypPUCTUYKOT Y TEOJIOLIKOT. 32 pa3JIMKY 0] KOHTEMIIJIATHUBHOT
ycMepema HCTOpUjCKe MHTeplipeTalyje, TyMaderwe NIpaBHUKA U TeoJiora uMa
ycMepaBajyhu, oJHOCHO HOpMaTHMBHU 33/aTak. ,/la mpruMeHa paBa U3UCKYje
TyMayele 3aKOHa, yCMepPeHo NpeMa CaZallllboCTH U JaHallllbeM JpyLITBY, TO
HY>HO IPOM3J1a31 U3 oipehera CBpxe IpaBa Kao NopeTKa 3aje{HUYKOr )KUBOTA
jenHe Jbyacke 3ajegHune” (Beti, 1988: 111-112). BetujeBo aeJio je npumep
BHUCOKOT Bpe/lHOBakba IpaBHe HHTepIIpeTalkje y OKBUPY ONIITe XepMeHey THKaA.
[IpaBHa xepMeHeyTHUKaA je HECYMbHUBO CaCTaBHU Jle0 OILITe XepMeHeyTUKe Y
K0jOj je olyBeK MMaJia BeJIMKU 3Hayaj. ,3auCTa, HeMa HUKaKBe CyMibe /1A je
IpaBHa XepMeHeyTHKa Hepa3/BOjaH CaCTaBHU [l€0 LieJIOKyTHe XepMeHey THKe,
Jla je y 0BOj OJlyBeK UrpaJia KpyIHY yJOTY, [ia CYy FbeHU KOPEeHU AYOOKH U Jia
CeXXy /10 aHTUYKHUX Ay6HHA eBporcke AyxXoBHocTH" (Basta, 1990: 88). 3a
bBeTuja je, naK, KapaKTepUCTHUYHO Jla 3a4eTKe CBOjUX ONIITHUX XepMEeHey THIKUX
KaHOHa HaJla3u yIpaBo Ha [I0JpYy4jy IpaBa, ¥ TO UBUJIHOT IIpaBa. Tako je oH,
rocesameM 3a UCTOPUJCKOM IOAJIOTOM XepMeHeyTUYKUX KaHOHA, I0Ka3ao
Bpe/IHOCT MPABHOT XepMEHEYTUYKOT HCKYCTBA 3a HACTAaHAK U yobJMYaBambe
OILITE TeopHje TyMadyerbha.

Ha cioxeHOCT TyMadewa yonuiTe, yKa3dyjy AaBHaAllllbU MOKYIIAjU rAe ce
»XEepMeHEeyTHYKH Npo6JieM OBAKO palldjambuByo: Pa3iukyjemo subtilitas in-
telligendi, pazymeBambe, U subtilitas explicandi, Tymayeme, a y 06a nujeTU3Ma
je oBoMe goaat u Tpehwu ynaH: subtilitas applicandi, npumjena“ (Gadamer, 1978:
341). Tymayere npapa je, Takohe, je THO 0/l HAjCJI0KEHUJUX U HAjCYTTTUIHUJUX
MY Taba OMIITeE NPpaBHe TeopHje U uo30duje NpaBa, Yhja BaXKHOCT TPOU3JIa3U
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M3 Tora IITO Ce y IeMy OCTBapyje Mehy3aBUCHOCT U3Mely NpaBHe TeopHje
Y MO3UTHBHONPABHUX JUCLUILJINHA, C jeflHE CTPaHe, Kao U u3Mehy mux 1
NpaKTHUYHe MPUMeHe NPaBa, C Apyre cTpaHe. [[pakTUYHU 3HA4YaA] TyMavyerma
IpaBaje y TOMe IITO OHO pUHAaIU3Yje NO3UTHUBHONPABHY peryaaTuBy yuHehu je
CIIpeMHOM 3a HenlocpeAHY npuMeHy. [lo BuckoBuhy, ,TymMaueme ajesayjey cBUM
¢daszama npuMjeHe NpaBHe HOpMe — 0/} Ipell03HaBama NIPaBHO pesieBaHTHOT
0/IHOCA, TpeKo n360opa paBHe HOPMe U yTBphHBaba YHbeHUIIA U HOPMAaTUBHUX
KBaJsinbHKaIlMja, 1o 06pasJioKemha HOBE HOpMAaTHUBHe pajmwe” (Viskovic, 1989:
145).1

2. CpeacTBa TYyMadema IIpaBa

TyMmaueme npaBa Kao [ieJIaTHOCT yTBphHUBamwa nNpaBor, 0JJHOCHO UCTHUHUTOT
3Hauema [IpaBHe HOpMe, MOXe Ce [eJIMTHU 110 pa3JIM4YUTUM KPUTEPHUjyMUMa.
Meby wuMa cy npejMeT TyMaderwa, MOTUBU U UCXOAU TyMadyema U C lbUMa
[0Be3aHU TBOPLY TyMadyema 0JHOCHO MHTepNpeTaTOpH, CYIITHHA U LUJb
TyMadera My TeOPUjH HajBULIe 3aCTyI/beH KPUTEPHUjyM CpeJicTaBa TyMademwa
npasa.

Y nomahoj npaBHOj TeOpPHjH MOCTOjU BUCOKHU CTEINEH CAIrJIaCHOCTH y MOIJIey
cpeJicTaBa TyMadewa IpaBsa. 3aTo UM Bpayap, y OKBUpY CBOje cucTeMaTCKe
MeToJoJioTHje, fudepeHIIupaHe [0 CTeNeHy ONIITOCTU U MPUXBAT/bUBOCTHU
Ha MeTO/0JIOLIKe OCHOBe, MeTO/CKe NIOCTYIIKe U MeTOJICKe HHCTPyMeHTe,
Jlaje CBOjCTBO OBUX MOCJEAHBUX: ,3HabA 0 MEMOOJCKUM UHCMPYMEHMUMA Cy
HEeKaKO HajBMIle TeXHHWYKOI KapaKTepa, I1a 3aTO CBy/a, BUIIe WJH Makbe,
Jl00Hjajy UCTH U3TJIe[] M HAUUH yrnoTpe6e...3aTo, peliuMo, CpeiIcCTBA TyMadewha

1 Ilpo6JsieM TyMavera ce He IOCTaBJ/ba CAMO Y 06J1aCTH MpUMeHe npaBa. OH ce ypaBo jaBJ/ba
paHHUje, IpY caMOM JOHOLIebY IPaBHUX HOPMHU. Y3MUMO 3a IPUMep HOpMe, 0JJHOCHO ITpaBUJIa
3aKoHa. Beh npuiMkoM BUX0OBOT U3IJlacaBamba y 3aKOHOAABHOM TeJly ,U36uja“ ongpehenun
cMmucao. OH ce M3HaJIa3u Kpo3 60pOy MUII/beHA Y jeJHOM BUIIeCTPaHAYKOM 3aKOHO/JaBHOM
TeJly U MaTepHjajir3yje myTeM nrMcMa. 3Haly Tor nucMa cy Beh Ty ucnymweHnu oapehenum
3HAYeHCKMM Ca/ip>KajeM U yIIpaBo To Tpeba ia Hac pyKOBOAY IIPU KaCHUjOj MPUMeHH IpaBa.
YuHH ce Aa TyMad MOpa, 1a U He3aBUCHO 0/ peJialiyje cy6jeKTHBHO-06jeKTUBHO y TyMaydehy,
Jla,rpaBUTHpPA“ TOM YTUCHYTOM CMUCJIY, [la Fa CXBAaTH Ka0 APUCTOTEJIOBY eHTeIexXH]jy, JaKJie
HelITO 4eMy ce Texkd. Heka HaM MeTadopy noTkpenu u Pagdpyx, 1o KoMe CBaKo J/bYACKO
JleJI0 MO>Ke Jla ce CXBAaTH CaMO U3 CONCTBEHE HJeje, I1a TaKO ,IPaBHOHAYYHO pa3yMeBame...
nmoce6GHO 3HAYU: YCBOJUTH MPABO Kao OCTBapem-e ojMa IpaBa, Tj, Kao AATOCT YUjU je CMHUCA0
Jla OCTBapH HJejy MpaBa, Tj. Kao MOKYyIlIaj ocTBapewe uzeje npasa“ (Radbruh, 1980:150).
[locToje, npu TOMe, TpU BU/ia UJeje NpaBa: NpaBja, CBPCUCXOAHOCT Y IIpaBHA CUT'y PHOCT.
Moryha je u miMpa kBasupuKanyja TyMadyerwa npana: ,,CBako TyMadere Koje mpeBa3uia3u
KOHCTATOBak€e NPOMNKCa U theI0BOT JJ0CJ0BHOT TEKCTa (/I KOHCTATOBake 0614aja), JaKJie
CBAaKO UCTUHCKO TyMaydeke, BUIIIE je Hero myka NpuMeHa IpaBa, OHO je HaJlaXkee npaBa”
(Kaydman, 1998: 161).
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MpaBHUX IMPOIHKCA CBy/la Ce MoAjelHaKo TpeTtupajy” (Bpauap, 2000: 233). ¥
Cpe/icTBa TyMauewa ce yobu4ajeHo ybpajajy: je3uk, IOTHKa, CUCTEM, UCTOPH]a,
Y Haj3a/i, [u/b HOPME. Y IOCTYIKY TyMadyera, Hajlipe ce ynoTpebJpaBa je3uK Kao
CpeZCTBO TyMaydeka, 0JHOCHO BPLIH Ce jJe3UUKO TyMayeme. [e3UK je HECYMIbUBO
OCHOBHO CPeJICTBO TyMauema, 0K Cy 0CTaJsla y U3BeCHOM CMHUCJIY CIIope/iHa jep
CJIy>Ke caMO UCIIpaBJ/bamby jesH4Kor cMucaa. Octasia YeTUPU CpesiCTBa Ce MOTy
NOZIeJIUTH Y [iBe rpy1e. [IpBy rpyny YMHU y OCHOBH JIOTHKA, GUJIO KA0 JIOTUKA Y
y2KeM CMUCJY UJIH Kao JIOTMKA CUCTeMa IpaBa, Te ce TaKo J06Ujajy JOTUYKO U
CHUCTEMAaTCKO TyMauemwe. OBa cpeJicTBa Ce MOT'Y CBPCTAaTU Y YHY Tpalllha, jep ce
cacToje caMo oJ eJieMeHaTa lipaBa caMor.,, /lpyra jBa cpe icTBa Cy ClI0/ballikha, jep
ce CBOJle Ha COL{MO0JIOIIKA HCITUTUBAka U CacToje ce Y yTBphUBawy ApYIITBEHUX
OKOJIHOCTHU CBUX BPCTa KOje Cy yTHLlaJie Ha JOHOLIekhe HOPME, 0JHOCHO Ha tbeH
uJb. Tako ce mo6ujajy Jpyra JiBa TyMadewa: UCTOPHUjCcKO U IuJbHO (JIlykuh,
KomyTuh, 2008: 272). [Ipe Hero wTo ce n1o3abaBUMO JIOTUUKHUM TyMauyeHmheM,
pehu hemo noHewTo U 0 je3anKy Kao CpeACTBY TyMayewa. OBa NPUBUJIErOBAHOCT
npousJsasu 6apeM U3 [Ba pasJiora: jeJlaH je IoOMeHyTa NPUMapHOCT je3UKa y
O0ZlHOCY Ha OCTaJla Cpe/CTBA UHTeplpeTaluje, a ApyTry, CPOLHOCT je3U4YKO-
aHaJIMTUYKOr NpaBlia NpaBHe TeopHje ca UCTPaKUBakbeM JIOTUKe y IpaBy U
IpaBHe apryMeHTaluje.

,Je3UK mpaBa“ YMHU je/jJaH 3HAYEHCKU CUCTEM Y KOjU yJia3e ,CBU onuiTeBaxkehu
3HAI[M U CEMaHTHU4YKa, CHHTAKTHYKa U IparMaTcKa paBuJjia bHUXOBE YIIOTpeOe?,
KojuMa ce BOAM NMpaBHa KoMyHuKauuja“ (Viskovi¢, 1989: 24, 45). Jlykuh
JleJId je3UYKO TyMavyeme IpeMa IJIaBHUM eJIeMeHTHMa je3UKa Ha JIEKCUIKO
(peyHUYKO), rpaMaTHU4YKO, CHHTAKCUYKO U UHTEPNYKI[UjCKO TyMauete. Je3uK
IpaBa je MOACUCTEM OIUITET je3uKa aJiu U ,jelaH cheyuja/mHu U mexHuU4Ku
coyuo/1ieKkm, KOju ce 10 MHOTUM 0COOMHAaMa pasJyiuKyje oJ CTaHAapAHOT onher
jesukau o Apyruxjeandkux noacuctema” (Viskovic, 1989: 26).Jesuk npasa, kao
jesMK ayTOpUTaTHBHE KOHTPOJIe IPYIITBEHOT TOHALakha, C TPETHOM JpKaBHe
CHJIe MPOTHUB MPEKPLIOLA, je ,bopMaIu3UpPaH jep je je3uk eaacmu u u3sarbcke
npucu.e, KojuM ce HaMehy yBjeTH oncTaHKA KOHPJIUKTHUX APy LITBEHUX rpymna“
(Viskovi¢, 1989: 103). Ycsien Tora ce y npaBHOj 06J1aCTH jaBJ/bajy MOKYIIaju
cTBapama 6ap U3BECHHUX eJleMeHaTa BEeIITAaYKor MPaBHOT je3WKa, 0JJHOCHO
noceGHUX TepMHHA 3a 03HaYaBake HajBaXKHUjUX IPAaBHUX I10jaBa.

2 Paju ce 0 ceMHOTHIU ,Ka0 HAYIIM KOja ce 6aBU CBUM 3HAKOBHUM CUCTEMUMaA U UMa TPU
nojApyyja: CAHTaKTHUKY, CeMaHTUKY U nparMatuky” (Iujak, 2001: 213).

,CHUHTaKca, jakJie, Tpe6a Zia 3HaYM: I0OBE3aHOCT 3HAKOBA C PYyTMM 3HAKOBHMa, CEMaHTHKa:
NOBE3aHOCT 3HAKOBA C IIpeJiMeTHMa YMje ce 03HauyaBake yCTBphyje, U nparmMaTuka:
CUTYyalMjcKa I0OBE3aHOCT y K0jOj y4eCHUIM CBarJa KOPUCTe 3HaKoBe. Moe ce KOHCTaTOBaTH
Jla y IpaKCcy MULL/beHA KOja HaM je flaHac yoOr4ajeHa CHHTAKTHYKO-CEMaHTHYKH aCleKT
BehuHOM yxuBa npegHocT. CHHTaKca ce cxBaTa NoMohy ceMaHTHKe, JOK IparMaTUKa
byHrupa camMo Kao cpeZiCTBO 32 HEBOJbY Z1a 61 Ce peLiMO UCTIpaBuUJIe IPeocTaie HeCcyraacuue”
(Fiveg, 1987: 130).
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®unozoduja gpyre nosouHe 19. Beka u 20. Beka ,CTOjU Y 3HAKy obpaTa: 0/
¢dusozoduje cBUjeCcTH, NOBUjECTH, CBPXOBUTOCTH, METO/IA UT/]. OHA CE CBE
Bullle okpehe nuTawuMa jesuka“ (Babi¢, Kramari¢, 1987: 317). Pagu ce o T3B.
aHaJIMTUYKO] GUI030UjU Tle Ce aHAIM3a CXBaTa Kao ,4UCTa” 1eJJATHOCT
Ca je3UKOM U Y TOM CMHCJY, Ka0 aHTHUTEe3a TPAAULUOHAIHOj, MeTadU3UUIKO]
dunozoduju.

OBaj onurte-$pua030$CKU UMITYJIC HEOYEKUBAHO Ce KACHO U cJ1ab0° pedJieKTyjey
IIpaBHO]j TEOPUjU U pu030dUje, HauMe TeK oA cpeuHe 20. Beka. Y nocjepaTHO]
EBponu Hajupe ce jaB/ba UTAJIMjaHCKAa HOPMaTHUBHO-aHAaJUTHUYKaA Teopuja
npasa. Y woj npegwadn HopbepTto bo6uo, unju ecej [IpaBHa Hayka ¥ aHa/1M3a
je3rka ,l10CTaB/ba OCHOBE JIOTUYKO-TIO3UTUBUYKOT U KaCHUjer aHaJUTHUYKOT
CMjepa TaJIMjaHCKe TeopHje IpaBa, a yjeJHO je jeZlaH o/ HajpaHUjUX TporpamMa
3a UCIIUTUBAE NPABA KAO je3uka y CyBpeMEeHO0j CBjeTCKOj TPaBHOj IMTEpATypu”
(Viskovi¢, B, 1988: 8). Cnenehe cpenumiTe HCIUTHBAKka je3MKa MpaBa je
CKaHJUHABCKa ,peaJMCTHUYKa Teopuja NpaBa“, Kojy je 3ayeo A. XerepcTpom,
a HactaBusu K.OnuBepkpoHa u A. Poc, npenosHaT/buBa N0 KPUTHULH ,MeTa-
dusnykor” y jesauky npaBHe HaykKe U $OpMaJMCTUYKOr CXBaTama IpaBHe
HopMe. U Haj3aA, cpeuiuTe Koje rpaBuTupa Okchopay, y KOMe je HajsHAYajHUjU
npeAcTaBHUK XepbepT XaHT U lberoBe ,,UCTaHYaHe aHaJ/IM3e TPaBHUX [10jMOBa
U ...onhu Noky1uiaj CHHTe3e CyBpeMeHe HOpMaTUBHE Teopuje IpaBa U eHIJIeCKOT
emnupusma“ (Viskovi¢, 1989 : 12-13).*

2.1. /loczuka kao cpedcmeo mymavera npasa

Jloruka ce nojMoBHO o/ipehyje Kao ,Hayka o ¢opMamMa NpaBUJIHOT U UCTUHUTOT
munbewa“ (IlerponujeBuh, 1990: 9). [IpaBHa JIOTHKa je HAYKa 0 UCTUHUTOM
MPAaBHOM MULLbEY. ,Y MUUl/beHy TPABHOM U OMUITEM PA3JIHKY]jy Ce Herona
¢opma (06/1MK, HAYHH, ,KAKO MUILLJbeh A" U BlbeTOBa cadpicuHa (MaTepuja /“wma
Muisbewa“/)” (XKuBanosuh, 1959: 705). “OcHoBHe Jiorudke GpopMe MUIIL/bEHA
Cy mojaM, CyJ ¥ 3aKJby4ak, Kao ¥ lbMX0OBHU Noce6HM o6aunu” (Sesi¢, 1962: 64).5

3 ,®unoszoduja Hauler cTo/beha je mpeTeXKHO aHAJUTHUYKA, 2@ HAPOUUTO ¢uso3oduja
je3rKa, UITO ce He MOXKe pehu 3a mpaBHY TeopHjy...AHanUuTH4YKA punozodujay XX. ctobehy
OGUTHO je MpUJOHUjesa eBOJYLUjU eTHKe, aJlU He U IIpaBHe Teopuje. Y Toj cBe3u Tpeba
HApOYMUTO HAIJIaCUTH NOCTAHAK jefiHe NoceOHe rpaHe OBe JUCIUIJIMHE — aHAJTUTHYKe
eTuke (MetaeTtuke)" (Opalek, 1987: 353-354)

4 JIBe Cy OCHOBHe IPeTIOCTaBKe ,XapToBe CTPAaTeruje U3rpaibe NPUXBaT/bUBE KOHIIEMIHje
aHaJsIM3e MPaBHUX I10jMOBA U UCKa3a: MPBO, ja Cy IPaBHU MOjMOBH U UCKa3H Sui generis u,
Zpyro, Aa je Moryhe gaTu HeTPUBHjaJHO 06jaliltbeibe CBAKOT NPABHOT M0jMa U MPaBHOT
rckasza“ (Matulovi¢, 1986: 54).

5 Hajkpahe peueHo, ,10jaM je MUCa0 0 je;HOM ITPeAMETY UJIU O jeIHOj OJipei6H IpeMeTa...
Cyn je3aMucao ogHoca u3Mehy npeameTa uiu u3Mehy HEKMX bUXOBUX 0COOMHA, oipesiada
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Jloruka 4uju cy npegMmeTy $popMe MUlI/beA 30Be ce GOPMaJHOM JIOTUKOM.
Y JlorMyKe NMpeTNOCTaBKe OMIITe TeOPHje MpaBa CNa/iajy U JIOTUYKU 3aKOHU
MUII/bEeHA OJH. IPUHIIUIIK UCTUHUTOT ca3Hamwa.® Y je/[HOM, IMpeM CMHUCITY,
Jleo JIorMKe je U MeTozoJ10ruja, oqHOCHO [[paBHA MeTO/0/10T Hja jep Ce ,HaYUHU
HCIyHhaBamka MUIJbewha (y lberoBUM gpopMamMa) pa3HOJIHUKOM Ca[P>KUHOM
MpaBHUX U JIpyTUX HayKa 30By memoduma” (dKuBanosuh, 1959: 706). Otynay
CxBaTame /1a je ,HajKOPUCHHU]a, Y CKJIaAy ca CTBapHONhIY U Haj6JIMXKa UCTUHU
dopmasiHo-MeTomo01Ka Joruka“ ([Tomosuh, 2002: 83).

[TocToje u apyra oapehemwa dopmasHe soruke. [1o jegHoM, ,bopMasiHa JoTUKa
je AMCLMIIIMHA KOja ClI03Haje MPUHY/IHA IpaBuJja 0 TOMe Koju ¢y (popmMasiHo)
Ba/baHU U HeBaJbaHHU 06JMIM MUllJbewa“ (Viskovié, 2004: 20). [To apyrom,
JIOHEKJIe nejopaTUBHOM, 6yAyhu J1a je bheHa CyLITHHA YUCTO popMaJiHa, JOTUKa
,He TBP/IY caMa HULITA CaZPXKUHCKO, HET0 CaMo [I0Ka3yje 1ITa U3 TOr 0CAe/IHO
JIOTUYKU Npousuaasu...JlIoruka ce Moxe ynoTpe6UTH caMO Kao KOHTpoOJIa
HCTUHUTOCTHU UCKA3a, a He U 3a CTBapawe HOBUX uckasza“ (Jlykuh, 1992: 34).
AHasuTH4Ka WM popMaJsiHa JIOTHKA ja ,ynyhuBame U oy4yaBakbe KakKo Ja
pas/IMKyjeMo UCIpaBHe 0/l HEUCIIPABHUX, Ta4He 0/] HeTaYHUX 3aKJ/byyaKa, Koju
ce U3BO/Jle U3 IpeMHUca YMja Ba/baHOCT OJJHOCHO UCTHUHUTOCT HUje ciopHa...Ilpu
TOM, UCIIPABHOCT 3aKJ/by4YHlBaka He 3aBUCH 0/ IIpeJiMeTa KOju ce Mpoy4yaBa,
Beh MckJ/by4MBO o/ OCTyNKa ofJHOCHO ¢opMe caMor pacyhuBama. 3aTo ce
Y ca3Hambe 0 0BOj BPCTU MUII/beHA U 3aK/byUHBarka Ha3uBajy GopMasHOM
jsorukoM” (Bacuh, YaBouiku, 1996: 200).

Be3 0631pa Ha pa3/IMuUTO BpeJHOBaK€e JIOTUKE y IpaBy, HeMa IpaBHOT TUCLa
KOju He NMPHU3HAje BeJIMKU 3HA4aj JIOTHKe y TyMadewy npasa. [IpaBo ce kao
MHCAOHU CUCTEM U3parkaBa JIOrMukU. OTy/a NprMeHa JIOTUYKHUX 3aKOHa Ha
[IpaBHY HOPMY Koja je JIoru4Ka Kateropuja. JIoruka je jead o ApyILITBEHUX
KOJZi0Ba MJIM Ba)keNMUX cucTeMa 3Hauyewa. HanMe, HOpMaTHBHO-IPaBHU KO/,
,YKJbyuyje U paBuJia JIOTHKe, UJIH Ka0 Heu3MHUjemheHe onhe MeToie UHAYKIHje
U fAeaykuuje, nepuHunyje, kiaacupukanuje uth., uau (nogsykiaa C.M.) kao
PEKOHCTpyHCaHe MeTo/le IpaBHUYKe JIOTUKe U apryMeHTanuje” (Viskovié, A,
1988:1008). Jlornuko TyMauemse je JBOjaKo: bbHMe Ce, UJIM IPOBepaBa 3Hauehe
Jlo6UjeHo ApPYyruM TyMadelmhHUMa, HAPOUUTO je3UYKHM, UJIM U3BJIaue HOBA
3Hauema, Koja ce He MOTy J0GUTH YIOTPe6bOM OCTaJIUX Cpe/icTaBa TyMadyemna.

WJIM OJJHOCA...3aKJbyuYaK je u3Bohere HOBOT Cy/1a U3 jeJHOT UJIH BUIIE CyJ0Ba".

6 ,HcTuHa je jeHa 01 OCHOBHUX JbYJCKUX BpeZHOCTH. [lojaM HCTUHe 06yXBaTa y CTBapu
JiBa pa3/IMYMTa BpeJHOCHA aTPUByTa: ucmuHcku U ucmuxum. [IpBy UMajy y BUAY eTHYapH,
eCcTeTHYapH, NOJUTUYAPH, IPaBHULH, UTA. KaJi FTOBOPE O UCTUHCKU MOPaJIHOM, yMETHUYKOM,
NpOrpecUBHOM WJIM IPpaBeJHOM JbY/JCKOM Jey. Ty je ped 0 MCTUHU Kao HAauYUHY /bY0CKO2
6uscmeosarsa. [[pyrv UMajy y BUAY JIOTU4apU U eNMCTEMOJI03U KaJl FTOBOPE 0 UCTUHUTOM
Hckasy uiu cyay. OBJie je ped o UCTUHHU Kao 3Hary” (MapkoBuh, 1994: 141-142).
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2.1.1. Jloeuvku 3aKOHU MUW/6erbd y mymaversy npasda

JIOrMYKo TyMauere ce BpLIM NOMONhY OCHOBHUX 3aKOHA, OJJHOCHO NMPUHIMNA
WM aKCHOMa MUI/bewa. Ibux MMa TpH, 0JJHOCHO YeTHPH, 3aBUCHO O[]
ayTopa a0 ayTopa. To cy: 3aKOH UCTOBETHOCTH UJIU UJIEHTUTETA, 3aKOH (He)
NPOTHUBYPEYHOCTH, 3aKOH MCK/bydera Tpeher U 3aK0oH JJOBOJbHOT pas3Jiora.
3aKOH UCTOBETHOCTH, OJJHOCHO UJeHTHUTeTa (principum identitatis) 3Hauu
[la je CBaKH IojaM MJIeHTHYaH ca cob0M MJIH /A je CBaKa CTBAp paBHa ce6u.’
,Y3HUMa ce Aa Cy UCTOBETHHU IOjMOBU OHHU KOjU Cy UCTOr 06MMa U UCTOT
cajJip>Kaja v J1a jeJlaH 3HA4YM NOHaBJbame Jpyror” (Vukadinovi¢, 2007: 182).
,Y 3aKOHO/IaBCTBY, UCTH 10jaM OCTaje y CBUM 3aKOHCKMUM Cy/l0BUMa (yonuite
y T.3B. HOpMAMUBHUM CYJIOBUMA) UcmogemaH ca camum co6om” (KuBanosuh,
1959: 766). Y npaBHUM HayKaMa, 0Baj IPUHLIUII Ce jaBJ/ba Ka0 HAY4YHU IPaBHU
NPUHIMI UAEHTUTETA, LITO je HoceOHO 3HA4YajHO jep ce y HAayIM 4eCTO 38 UCTH
nojaM ynotpebsbaBajy pasindyuTe peyu. llITo ce npaBHe jorMaTHKe, 0JJHOCHO
TyMayewa NpaBa THYe, peJieBaHTaH je peaJHU UJeHTUTET 0 KOMe ce MOXe
FOBOPUTH ,,CaMO Y NOTJIeY KOHKpemHo2 IPaBHOT (M MOpPaJIHOT) CBETA, HIIP.
YKOJIMKO CY y MUTamky KOHKpeTHa U3Bplliemkha KPUBUYHHUX Jiea, HIIP. kpabe
WJIM KOT MopaJiHor genukTa” (2 KuBanosuh, 1959, 766).

3akoH npoTuBypedHocTH (Principium contradictionis) je camo HeraTHBHO
dopMyrcamwe NpUHIUIA UAEHTUTETA, 10 opMysd A HUje - He A. Ha memy
ce, laKJie 3aCHUBAjy HETaTUBHU Cy/10BU.? JIOrMUKM 3Ha4Yaj MPOTHUBYPEYHOCTHU
je o4 orpoMHOr 3Ha4aja 3a npaBo yomiie’, a noceGHO 3a TyMaueke MpaBa.
Moryhe je na nojerHa NpaBHa HOpMa CaJip>KU IPOTHUBYPEUYHE N10jMOBE, 0JJHOCHO
M0jMOBe KOju ce MehyCOOHO OTpaHU4aBajy UM UCKJbY4Y]y, LITO TY HOPMY UHHU
6ecMucseHoM. OBa T3B. yHyTpalliltba IPOTUBYPEYHOCT, Koja Ce jaBJba ,yHYy Tap
HOPMH UCTOT aKTa MJIK caMo yHyTap jeaHe HopMme“ (Vukadinovié, 2007: 182)
pPeTKoO ce jaBJba, a peliaBa ce TAaKo LITO Ce y3MMa Aa NPOTUBypeYHa HOpMa U
He MOCTOjH, UITO 3HAUU /A TOCTOjU MpaBHA Npa3HuHa. Yenrha je T3B. cosbHA

7 W3 oBor oapebhemwa ce BUAHU Ja ce 3aKOH UAEHTUTETa MOXe OJpeJUTH Kao JIOTUYKHU
NPUHLMII U KA0 OHTOJIOWIKY IPUHLUIL,Y /102UYKOM CMUCJ1Y, 3aKOH UJEHTUTeTa ce CXBaTa
Kao 3aKOH MUII/beHa KOjU Cce 0OJHOCHU Ha 3aMuul/beHe 0b6jeKTe. Y OHmo10wKoM TaK CMUCJY,
3aKOH W/IEHTUTeTa Ce CXBaTa Kao 3aKOH MHUII/beHha KOjU ce OAHOCH Ha cmeapHe 06jeKTe”
(MomoBwuh, 2002: 115).

8 ,3aKOH IPOTYBYpPEYHOCTH Ce OJJHOCH KaKO Ha [I0jMOBe, TAKO U Ha Cy/ioBe. AKo ce cTaB: A
HUje non A 0JHOCH Ha I10jMOBE, CTaB: A He MO>Ke GUTU U He GUTH b oiHOCH ce Ha cyfoBe (Aje
b, Anujeb)..Tako, Ha mpuMep, Cy/J0BU: OBa Ipecy/ia je 3akoHUTA (A je b) u (TaucTa) npecyaa
je He3akoHHUTA (A HUje b), He Mory 6UTH y UcTO BpeMe UCTUHUTU" ([TonoBuh, 2002: 118).
9 Op Moryhux NpOTHUBYPEYHOCTH y NPABHOj HAyLM U Y ONLITOj TEOPUjU paBa Tpeba
uctahu noce6Ho npaBHe KOHCTPYKIMje U T3B. puknuje. Puknuje, kao nmoceGHy BpCTy
NPOTUBYPEYHOCTHU ca cTBapHouhy, Tpe6a nsberaBaTy Kako y 3aKOHO/LABCTY U YOILITe
HpaBHO-CTBapasiaykoj GyHKIHjH, TAKO U y IPAaBHUM HayKaMa.
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NPOTUBYPEUYHOCT U3Mely HOpMH /IBa UJIU BUIlle TPAaBHUX aKaTa, Koja ce peliaBa
yKUAawkeM o/iroBapajyhe npaBHe HOpMe Ha OCHOBY IIpaBHe CHare U BpeMeHCKOT
penocJsiefia y JOHOMIEHY NPOTUBYPEYHUX HOPMHU.

3akoH uckJbyuyewa Tpeher (principium exclusi tertii sive medii) roBopu Ham
Ja u3Mebhy J1Ba mojMa Koju ce UCKJ/by4yjy HeMa Tpeher nojma. OBaj 3aKoH je
JIONlyHa 3aKOHa NPOTUBYPEYHOCTHU. HanMe, npeMa 3aKOHY NPOTHUBYPEYHOCTH,
TBPJAMU Ce Jia je 0J, Ba KOHTPaAMWKTOPHA CyJa je[laH JlakaH. ,A npeMe 3aKOHY
HCKJbyuera Tpeher, TBpAU ce Jia je OHaj APYTHU CyA UCTUHMUT (jep je Tpehu
rcksbydyeH). OBakaB 3aKk/bydak ce U3BOJ U NoWTO ce adupMalija U Heramuja
HCKJbyuyjy, a He nocToju HemTo Tpehe usamehy wux” (Ilonosuh, 2002: 119) U3
CTaBa HUCKJbydewa Tpeher ussasy, Ja je Heeayuja Hezayuje (scil. zBocTpyKa
Herauuja) agpupmayuja (duplex negatio affirmat)” (2KuBanosuh, 1959: 764).
3aKoH UCKJbyuewa Tpeher BaXku y TyMauewy npaBa. Tako, HIP. ,IpaBo Ha
3akJ/pyyeme b6paka usMeby JBa /ML CyIpOTHOT M0J1a, JlaKkJle aKo JiBa JIMLA
CYNpPOTHOT 10J1a 3aKJ/by4yjy 6pakK, IpaBHU aKT MOe GUTH CaMO 3aKOHUT UJIU
HesakoHHUT  (Vukadinovi¢, 2007: 183).

[IpeTxoHa TpU 3aKOHA MUUIbeHa NPeACTaB/bajy HeraTuBHe popMasiHe
KpUTepujyMe ucTuHe. Tek 3aKOH JOBOJbHOT pa3sJiora (principium rationi suffi-
cientis) gaje nmosutuBaH PpopMasHU KPUTEPHUjYM UCTHUHE. ,JeZlaH JOTUIKHU
CyA a 64 6M0 UCTUHUT He caMo Jja He cMe GUTU MPOTUBYpevaH (HeraTUBHU
KpUTepujyM), Beh Mopa OUTH 00passoxceH (O3UTHUBHU KpuUTepujym)”
(MomoBuh 2002: 120). Camo o6pasJioxkeH cyA je Baxkehu cyn. ,OH he, mak, 6uTH
06pasJIoXkKeH, aKo je NOCTaBJbeH Kao NocJjeAulia odeogapajyhez My pasaoza, Tj
pasJiora dogosbHO2, fja onpaB/a weroBy ucmuHumocm” (X KuBanosuh, 1959:
764). Jloruyky o HOC pasJiora v nocJjaejuiie Tpeba pasJIMKoOBaTH OJ 0 HOCA
y3poKa U MmocJieulle, OJJHOCHO Kay3aJIHOT CyJla Y KOMe ce TBPJAU Jja CybjeKT
IPOM3BO/M [10jaBY MCKa3aHy y npeuKaTy. [[pyHIUI JOBOJBHOT pa3Jior BeoMa
je 3Ha4ajaH 3a TyMaueme MpaBa, IOCEGHO KAao MPUJIOT [IU/bHOM TyMadyemy.
HauMe, ,TymMaueme je M3HaJaXKeme CMUC/A UJIM, KAKO Ce Npelju3HUje Kaxe,
pasJiora 3akoHa. [IpuHIUN pas/oza je NPUHIUI TyMadyera 3aK0Ha, a TO HUje
HUIITA APYro A0 JOrMYKU NPUHLUI dogobHoe passioza” (KuaHoBuh, 1959:
767).

3. AprymeHTanMjay TyMadewy npaBa

Jloruyko TyMauere, y LIMPEM CMUCJY, 06yXBaTa INPHUMEHY MOCEGHUX
KBa3WJIOTMYKHUX HayeJia, Koja HeMajy JIOTHYKY CTPOTOCT PaBHE JIOTHKE, aJIU CY
o6uyHo onTenpuxBaheHa. OHa ce Hajuenihe KOpUCTe y CIy4ajeBUMa IOCTOjakba
npaBHUX NpasHuHa. Ty ce y6pajajy Hayesio aHAJIOTHje, OHOCHO apyTryMeHT
cauvyHocTH (a simili ad simile), aprymMeHT, 0JHOCHO Pas3JiOT CYIPOTHOCTH (ar-
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gumentum a contrario), ¥ apryMeHT TUM npe (argumentum a fortiori), uuje cy
JiBe TIO/IBPCTE 3aK/byuMBame o/ Mamwer Ka BeheMm (argumentum a minori ad
maius) ¥ 3ak/by4rBambe o/ Beher ka MameM (argumentum a maiori ad minus).
OBayeTBOpoOYJIaHA JIUCTA apryMeHaTa He MOKe Ce HU T0OpeJiUTH Ca CaBpeMeHUM
JIUCTaMa Koje 6poje ¥ IpeKo NejieceT apryMeHTaTUBHUX Tonoca. Objalimbeme
oBOT jucbaJiaHCca 3aXTeBa LIKMPeE 06jallbembe.

lllespeceTnxroguna 20. Beka, ynope o ca JOMMHAHTHOM je3UYKO-aHaJTUTUYKOM
TEOpHjoM, jaBJ/bajy ce MHOTOOPOjHA UCTpaKKMBamwa JIOTUKe Y IPaBy U IpaBHe
apryMeHTaliyje. Y HajsHayajHUja UMeHa OBOT paBIia y6pajajy ce, HECYMHbHUBO,
Xajm Ilepesiman, Koju u3Jj1aXxke CBOjy ,KOHLENLUjy IPaBHe JIOTHKe KAao HOBe
petopuke” (Hasanbegovi¢, 1988: 11)'° u Teomop PuBer, koju cmaTpa aa ,je
MO/JIyC MUILI/b€HhA UCTHU KOJ IPaBHUKA U peTopa“ M Jia ce ,MHTepIpeTaTUBHO
MHUIIL/bEH€ MOPA KpeTaTH y cTuay Tonuke" (Fiveg, 1987: 73, 103).

[IpucTyn apryMeHTanyju yomuiTe, U NMOCEeGHO y MpaBy, HpPeTIOoCTaB/ba
CyouyaBalbe ca HU30M ,[IPETXO/IHUX " MUTaha, Kao LITO Cy OHO O I0jMY PETOPHUKE,
[0jMy caMe apryMeHTalldje U apryMeHaTa, 0OJHOCY ca peTOPUKOM, OJHOCY
peTopHKe U GopMasiHe JOTHKE, I0jMy U3BOpA apTyMeHAaTa, 0ZJHOCHO TOIIOCA UT/,.

PeTopuKa, Kao JUCHUIJINHA O, IPAaKTUYHOM /JleJI0Baky” YBepaBamba roBOpoM,
noce6HO y chepu NoyIMTHKe U duo30dHuje, MoTUYE joll U3 aHTHUUKe [puKe, o
coducra'’ u ApuctoTesa. OHa ce cacToju O/ BELITHHE apryMeHTaIlHje, 0JJHOCHO
yMeha Mul/bea U BellITUHE TOBOPHUILTBA, OJJHOCHO, yMeha u3pakaBama.
,PeTOpHKa je, mpeMa TOMe, YMHA /IjeJIaTHOCT YKOJIUKO Ce ¥ H0j METOJUYKHU
o6pasJiaxKy o/[rOBOPU HA HeKe NMpo6JieMe, a YjeIHO U eCTeTHYKA /IjeJIaTHOCT
YKOJIMKO je opartopuka’ (Viskovi¢, 2004: 11).!? [laksie, apryMmeHTaIuja
(o6passarame) je Jleo IIMpe peTOpUYKe JeJaTHOCTH. AprymeHTanuja je
,CPEJICTBO yTjeljalha Ha JbYJICKO MUIL/beHE U TOHAIIakhe Ha Taj HAUMH /1A Ce Aajy
,Haj60/bH” 0OITOBOPU Ha M Takha ILITO Ce IOCTAaBJbajy Y CIOPHUM CUTYyallMjaMa.
OHa je yBeK 0/IrOBOp Ha HEKU P0oG6JieM - 360T Yera ce Kaxe /1a je Npo6JIeMCKO
munbewe” (Viskovié, 2004: 8).

Teopwuja apryMeHTaInyje je moBe3aHa ca CTapoM, Takohe y aHTHU4YKOj ['puKkoj
HacTaJl0j, METO/I0M JIUjasIeKTHKe, Kao pacnpaBe 0 HEKOM CIIOPHOM NpeJIMeTY y
00JIMKY [1UjaJIOIIKOr HU3a NUTakba U OAroBopa pro u contra. ApUCTOTE HUje

10 W pasme: ,IllpaBHa JioTHKa je oBAe cxBaheHa Kao CyAujcKa peTOPHUKA, Tj. Kao TeopHja
cpejicTaBa y6ehuBamay CyAiCKOj paclipaB1 yCMepeHOj Ha M360p NpeMuca 3a 3aK/by YMBakbe,
KOje cyaujy BoJle OAJIYIIH, MJIU TOMONY KOjUX OH OJIJIYKY onpaBzaBa’.

11 , Any, aKo ce MOPEKJIO JIOTHKe HaJla3u Y peTOPUYKOj HacTaBU coPUCTa, OH/iA je HAYUHA
JIOTMKa MPBOOUTHO Mpe CBera aZiBOKaTCKa JIOTHKa; jep peTOPHKa je BeLITHHA JJ0Ka3MBatba
Y nobujamway Aujasory, npe ceeray ropopy Ha cyay"“ (Radbruh, 1980: 146).

12 OpaTopcTBO U eJIOKBEHIIHja CY eJleMeHTH TOBOPHUYKE BELITHHE.
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caMo TBopall JIOTHKe, Beh U TBopal, AujasekTuke. MehyTum, ,MosepHa uimn
dbopMaJiHa JIoTMKa IOCBETUJIA je CBY NaXKby HerOBOM yUYekhy 0 aHaJIUTUUKUM
JIOKa3uMa, OCTaBJ/bajyhH MOTHNYHO MO CTPAHHU y4Yerwe O JAUjaJIeKTUYKUM
nmokasuma” (Boskovic, 1983: XII). [lok popMaIHONOTUUKH CUJIOTH3aM ! u3Bo 1M
HY’KaH 3aK/by4aK U3 UCTUHUTHUX NPEMHUCA, [UjaJeKTUIKUM CUJIOTU3MOM Ce
M3BOJM 3aKJ/byyakK U3 IpeMuca Koje cy caMo BepoBaTHe. ,/[ujajIeKTUYKU je
OHaj CUJIOTM3aM KOjH 3aKJ/by4Yyje Ha OCHOBY BepOBaTHUX NpeMuca...BepoBaTHa
Cy MHUI/bEHA OHA KOja Cy NpPUMJbEeHA OJf CBUX JbYJIHU, UJHU 0J, BehUHe, UJIU 0]
MyZpana, a u3Mehy oBUX UM 0J] CBUX, UJIH 0] BehUHe, UJIU O] HAjITIO3HATUjUX
Y HajcaaBHUjux”. (Aristotel, 1970: 371-372)

MebhyTHM, onITH 0 HOC peTopHKe U popMasiHe JTOTMKe HAa MOKe ce 3aCHUBATH
CaMo Ha OCHOBY 06pasJjiarama pasJIM4YMTOCTH BbUXOBUX cuorusama. HecnopHo
je Aia ce My peTOpPUYKOj apryMeHTalMju ynoTpebbaBajy npaBua ¢opmaiHe
JIOTHKe, IPe CBera, HaueJI0 HEIPOTUBYPEYHOCTH, popMaJHOJOrMUKa TpaBUIa
JebrHHCaka W KJacuduKallyje IOjMOBa, JeAYKTHBHO W HHAYKTHUBHO
3aKJ/by4MBame. ,PeTopuuko 3aK/bydrnBame NIpUMjemyje NIPUHYAHA JIOTHYKa
npasuja o GOpMHU Cy[0Ba U 3aK/byUHBaka, aJld OHO je yBUjeK U MULI/bekbe
BoheHO BpHjeZJHOCHHUM CTaBoBUMa M oAaykama” (Viskovi¢, 2004: 21-22). 36or
Tora 1 PuBer npumehyje fa je ,Joruka, Kao ¥ CByTr/e, U Ha HalleM NOApPY4Yjy,
HapaBHO, CAaCBUM HEONXO/HA...HO y OAJy4yjyheM joj TpeHyTKYy YBEK U3HOBA
npunaja apyro Mmecto. [I[pBo MecTo Taja uMa ars inveniendi, oHaKo Kako je
[luniepoH MUCIMO Ka /| je pekao Jja TonuKa npetxoau sorunu.” (Fiveg, 1987: 107)

Hajsap, mta je Tonuka u mra cy Tonocu? Tonocu cy HenmocpeZHO Be3aHU 3a
apryMeHTe, OJJHOCHO Cy/l0Be KOjUM TOBOPHUK yTeMeJbyje OlpaBLaHOCT CBOT
CTaBa ¥ o6Hja onpaBAaHOCT APYTradyljux CTaBOBa y CIIOPHOM NUTawy. JelaH
0/l HajBaXXHUjUX 3ajJlaTakKa Teopuje apryMeHTaliije jecTe INpOHaJaXKewme
,TUIUYHUX U3BOPA UJU TEMEJbA U3 KOjUX Ce J0OMBAjy apT'yMEHTH - OHO LITO
ce jour o, ApUCTOTEJIa HAa3KWBA TONOCHU WJIM MjecTa apryMmeHTanuje (rpd. to-
poi, siaT. loci, sedes argumentorum)” (Viskovi¢, 2004: 52).1* Paziuka usamehy

13 ,JeAHOCTaBaH Nocpe/iaH 3aK/by4yak UM CUJIOTH3aM je NOCpe/iaH AeAyKTHBaH 3aK/bydakK
13 TauHo ABuje npemuce” (Petrovi¢, 1979: 79). Jlykuh cmaTpa za je 6e3 npaBHOT CUJIOTH3Ma
HeMoryha npuMeHa oniuTe NpaBHe HopMe. HauMe, npaBHU CUJIOTHM3aM je 3aKJ/by4dak Jia ce Ha
KOHKpeTaH C/1y4aj Koju je mpeABUhEH y MpeTnocTaBLy, 6KUJI0 JUCTIO3ULIHje, GUJI0 CAHKIHje
O/IHOCHe OIIITe HOpMe OBa UMa IPUMEHHUTH. ,Y 0BOM 3aK/by YKy BULIU cyA (praemissa major)
je cama HOpMa, HUXKU ¢y (praemissa minor) je cy 0 mocTojamy YhkbeHUa peBUheHux y
HOpMH, a 3aKJ/by4aK je Jla ce HOpMa UMa IPUMEHUTHU Ha oiHOCaH cay4aj” (Jlykuh, 1995: 241).
Cusorvsam, Kao OCHOBHO Cpe/cTBO ¢popMasiHe UM aHAJIUTHYKe JIOTUKe ,CaM IO CeOH...
He MOXe Jla pa3jaCHU ¥ O/ATOBOPY Ha MU Take a Jiu je CyAuja J06POo IPOTyMauHo 3HaUehe
nojeAMHUX U3pa3ay npemucama“ (Bacuh, YaBowkuy, 1996: 201).

14 ,Tomowu cy 3a ApucToTesa BULIECTPAHO yNoTpeb/bHUBe, CBY/la IPUXBAT/bUBE TauKe
rJIeJULITa Koje ce MOTy ynoTpe6uTH 1 3a U [[poTUB OHOra IITO je MHEWY CXOLHO U Koje
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TONOCA U apryMeHarTa je y CTeleHYy BbUXOBe allCTPAaKTHOCTU U YCTA/bEHOCTH.
Tonocu ce KapaKTepUIy BUCOKOM allCTpaKTHOIINY U U3pakajHOj Ca’)KeTOCTH.
Tonocu cy,Beh no3HaTH YBU/AM U IPUHLMIIK KOjU 61 MOTJIM OUTU peJieBaHTHHU
3a pjelaBame HEKOT aKTyeJIHOT npo6JieMa. TONUYKY apryMeHT je apryMeHT
,U3 1aaule”, apryMeHT Koju uma Beh cBoje ,mjecto”” (Zippelius, 1987: 403). ¥
CUJIOTUCTUYKOM 3aKJ/byUUBaky “BesIMKa IpeMurca y apryMeHTOBaby MOXKe ce
M3jeJHAa4YUTH Ca OHUM ILTO Ce Y TONULU U PETOPUIA HA3MBa MECTOM, TOIOCOM
y mupeM cMucy. OCHOBHO LITO je KapaKTepHLIe jecTe ONLITOCT U BEpOBATHOCT
omHoca koju uspaxasa” (Hasanbegovi¢, 1988: 54). Tonuka je feo peTopuke
KOja ce 6aBU TEOPHjCKUM 06jallilbebeM TONOCA U HbHUXOBUM MONKCUBAEM,
Kao ¥ IpOHaJIaXKekheM HOBUX Tonloca U apryMeHara. [lo [lepesimany ce ,3Ha4aj
noce6HUX NPaBHUX TOINOCA, Tj. IPaBHEe TOMUKE CACTOjU Y TOME IITO OHU NIPYKajy
pasJiore koju oMmoryhaBajy zia ce oZ6alie HempaBU4YHA U Hepa3yMHa pelleha y
OHOj MepH y K0jOj Ta pellleha 3aHEMapPYjy pasMaTpara 10 KOjUuX ce Moxe Aohu
OBHUM TOIIOCUMaA U KoOja ce yKJaMnajy y HeKy o0yxXBaTHY BU3HU]jy IpaBa Kao ars
aequi et boni“ (Hasanbegovi¢, 1996: 371)“. [loce6HO je 3HAYajHO 3amakame /a
,llepesMaH nokKyluaBa /ia 3acHyje je/JHy TeOpHjy NpaKTU4YHe apryMeHTaluje,
aJiu He ca HaMepoM /Jla ’boMe 3aMeHU popMaJIHy JIOTUKY Hero Ja je AonyHu"
(Tadi¢, 1996: 141). ®opmasin30BaH, aKCHOMATCKHU CUCTEM KapaKTepPUCTHUYAH
je mo CTPOroCcTH CBOje CTPYKTYpE, U JIOTUYap M/ MaTeMaTUyap HoHalla
ce y morJie/ly wera ,Kao 3aKoHO/iaBall, KOjH je...orpaHU4YeH y U360py CBOjUX
cpeacTaBa 06aBe30M Jja U3rpajy jefjaH jeJlHO3HAYaH U CTPOT CUCTEM, UUjU
CacTaBHU eJIEMEHTHU U pa/iibe He MOTY Jla ©3a30BH HU paclpaBy HU HecJlarame”
(Perelman, 1983: 17-18). MebyTumMm, Jioruka cy/icKor pacyhuBamwa HUje camo
aHaJUTHUYKA, Beh U gujanekTudka. ,C 063UpoM J1a oHO Tpeba Aa 06e36eau
Jl06po GYHKIMOHHCAbe NOJUTUYKUX U JPYIITBEHUX UHCTUTYIHja...CBpXa
IpaBa HUje caMoO NpaBHA CUT'yPHOCT Koja caJAp U NpesBU/bUBOCT IpaBa U
ob6aBe3a CBAaKoOr [10jeJUHILa, HUje caMo paB/a cxBaheHa Kao jeiHaK NOCTynakK
y CUTyalMjaMa CyIUTUHCKU CJAMYHUM, HETO U IPAaBUYHO JieJI0Bakbe, IOLITO Ce
NPaBUYHOCT cajla CXBaTa Kao MO/ yAapHOCT ca TexkwaMa cpefuHe” (Perelman,
1983: 119-120). AKTHUBHA yJI0Ta Cy/i1je TI0Ka3yje ce HAPOYUTO Y CJaydajeBUMa
MoCTOjakba aHTUHOMUjA U Npa3HUHaA y npaBy. Cyauja je u Taga obaBe3aH
Jla cyiu U 06pasJioku CBOjy oAJyKYy. ,JIpaBHa jioruka Mopahe ga ga cyauju
MHTeJIeKTyaJHO opyhe 3a o6pa3Jioxeme berose oJaykKe, kaj je GopmasiHa
JIOTHKA Hecnioco6Ha fja My momorHe” (Perelman, 1983: 129).

HajsHauajHuju caBpeMeHHU OOHOBHTEJ/b TONHWYKe MUCJIHU, PuBer y cBojoj
NperHaHTHOj pacnpaBy OJi CTOTUHAK CTpaHa, ,Tonuka u jypucnpjeHnuja“,
Jlaje HEKOJIMKO KOMIIJIEMeHTAapHUX oJpehewma Tonuke U Tonoca. ,Tonuka je
TeXHHKa Npo6JeMCKOT MUIIJ/bea KOjy je pa3BUJ/ia peTOpHKa...H Koja ce, 0 y

MOTY BOAUTH Ka oHoMe 1ITO je uctuuto” (Fiveg, 1987: 30).
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M0jeAUHOCTH, jeJHO3HAYHO pas3J/IuKyje OJi HEKOT JeYKTHUBHO-CUCTEMATCKOT
ckiona“ (Fiveg, 1987: 18). ®uBer pasJinkyje popMasiHy U CaJI[P>KUHCKY TOMUKY,
aJIu Ty JUCTUHKLU]Y HA U3BOAHU CACBUM jacHO. O caZipKMHCKOj TONUIU YBEK
rOBOPH Y Be3U Ca IPpaBOM, OJJHOCHO ca YIIOTPe6OM NPaBHUX, AaKJle, TOCEOHUX
Tomnoca.'® Hajpa)kHuja Tayka TOMUKE je y TOME LITO Ce OHA OPUjeHTHUIIIe Ha
npo6JieM [oJ; KOjuM ay TOp MoJipa3yMeBa ,,CBaKo MU TaE Koje [10 CBOj NPUJIUIU
JonyiuTa Buule of jegHor ogrosopa“ (Fiveg, 1987: 41). duser, fajbe, TONUKY
oZpebyje Kao ,IpOJIOTUYKY MeAUTALUjy" KOja TEK Mopa Ja MoKa)ke KaKo
ce HaJlase NpeMuce pas/UuUTYy 0 JIOTUYKe pedJeKCHje, OJHOCHO JIOTUYKe
0o6pazie NpuKyn/beHe MUcaoHe rpabe. [locebHO je UHTepeCaHTHO ayTOPOBO
CXBaTake TONHKe Kao CTUJa MUIL/bea, KOjU JlaKJie He JloclieBa [0 MeTo/a
,aK0 Ce MeTOJIOM Ha3uWBa CaMO OHaj MOCTYIaK KOjU Ce MOKe UCHUTATHU
CTPOro JIOTUYKHU...KOjU CTBapa jelHO3HAaYaH KOHTEKCT obpasJ/iaramwa, jakjie
nenyktubal cucteM” (Fiveg, 1987: 91). Tonoce, mosiazehu o buxoBe QyHKIIHjE,
dusBer cxBaTa Kao ,MOTyNHOCTHU OpUjeHTHCAhA U HUTU-BOAUIbE" TPO6JIEMCKOT
MUlIL/bEHA. 3aBUCHO OJ] KapaKTepa TOIoca, 0OJHOCHO OJ Tora Jia JIu ce OHU
Y3UMajy Makbe BULIe NIPOU3BOJbHO, CJIY4YajHO U HEEKCIIUNIJIUTHO UJIN Y je JHOM
yBEeK CIPEMHOM pelnepToapy IVIeJAUIITa OJHOCHO ToNoHu-KaTaJsory, ®user
pasJiMKyje TONUKY NPBOT U Apyror cTeneHa. Mako ce Hepaio AUpa y OHO LITO
je jenHOM yTBphHEHO, TONOCHU U TONOCHU-KAaTaJI03U 3aXTeBajy NOKPET/bUBOCT U
CIIOCOOHOCT NpOIIMpPUBakha U cMawbUBama. OBJie ,TOMMYKO MULL/bEHE IOMAXKE
caMo ce6y, 1 To y popMu uHTeprnpeTanuje. Kos oBe je oHza ped Jia ce loKyue
HOoBe MOTryYhHOCTU cropa3yMeBakba, a a ce He Hapyuie ctape” (Fiveg, 1987:
52).YTonuko je ,uHTepnpeTanuja (TyMaueme, erseresa, XepMeHeyTHKA)...[le0
TONHKEe U U3BAHPE/IHO je oro/iHa 3a noMeHyTe Mogudukanuje” (Fiveg, 1987:
52).

Tako, ox ApucTtoTesa fo [lepesiMaHa HacTajy pa3IMYUTU NOKYILIAjU KJacupu-
Kauuje tonoca. KapakTep Tomoca y AaHalllk0j TEOPUjU UMaAjy U OGpojHa
Bpe/lHOCHA HayeJla, IpaBHU CTaHAApAU U U3peke. MHOT'Y IpaBHU TONOCU HUCY
caMo I0jMOBHU IIpaBHe NpaKce U IpaBHe HayKe, Beh U ca/ip>Kaj NpaBHUX HOPMH,
LITO He BOAU Ir'y6J/bery CBOjCTBA apryMeHaTa, Beh camo TpaHchopManuju oj
dopmMasiHO Heo6aBe3HUX Y pOpMaJHO 0OaBe3HE apTyMeEHTe.

[Ipumepa pagu, camo heMo HabpojaTH apryMeHTe TyMayewa IpaBa Koje Jaje
Tapesno. HoBanu Tapesio, NpunaJHUK HUTaJHjaHCKe ,TOPUHCKe”, OJTHOCHO
aHaJIUTH4YKe TeOpHje MpaBa, CBOjy YCMEPEHOCT Ha NPaBHY apryMeHTaLujy
HCII0/baBa y CBOjOj ILCTH TOIOCA, OJHOCHO ,UHTEePIPETATUBHUX apryMeHaTa”
(Tapesio, 1990: 240), kako UX OH Ha3uBa. BezaHOCT 3a o6pas3J/iarame NpUMeHe

15 ,Tako Hnp. uMeHa 3aKJ/by4yaka argumentum a simili, e contrario, a maiore ad minus utg,,
KOjU ONpaB/JaHO Ba)ke KAao CHEeLHjaJJHA apryMeHTH NpaBHe JIOTHKe, IOTHYY U3 TONHUKe"
(Fiveg 1987: 50).
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Y TyMauemwa, Ipe CBera, ONLITUX HOPMU NPU CTBapalkby KOHKPETHUX HOPMU,
omnpejesnJo je Hau u360p TapesioBe iMCTe apryMeHaTa U3 60raTor MHOIITBA
TaKBHUX, BUIIE UK Make CIUYHUX, JIUCTHU. TapeJio je, NIpU TOMe, yCMepPeH Ha
,CXeMe obpasJ/jiaramwa U apryMeHTHpama Koje ce CTBApHO NMPUMjeyjy U Koje
Cy YUCTUHY NIpeiMeT APYLITBEHOT OYeKHMBamka Y OKBUPHUMa CBaKe MpaBHE
KyJType U cBake npaBHe opraHusanuje” (TapeJsio, 1990: 240). EBo, f1akJie,
MOMKCA apryMeHaTa Koju Ce 10 ayTopy YHoTpe6/baBajy” Kao KPUTEPH]H...
BpeJlHOBama U yCcMjepaBama OJJyKa U NIpUjeJijiora o NpuAaBamy 3Hayema
HOPMaTHUBHUM TeKCTOBUMaA: 1. ApryMeHT a contrario 2. ApryMeHT a simili ad
simile 3. AprymeHT a fortiori 4. ApryMeHT NOTNYHOCTH NPAaBHOT peryjupamwa
5. ApryMeHT KOXepeHTHOCTH IPaBHOT peryJjupama 6. [Icuxo/omKky apryMeHT
7.XACTOPHUjCKU apTyMeHT 8. Anaroruyku apryMmeHT 9. TesieoJiomIKu apryMeHT
10. AprymeHT ekoHOMHUje 11. AyTopuTaTUBHU apryMmeHT 12. CuCcTEMAaTCKHU
aprymeHT 13. HaTypa/suCTU4YKHM apryMeHT 14. ApryMeHT npaBU4YHOCTH 15.
ApryMeHT Koju oJiasu o onhux npuniuna”’ (Tapeso, 1990: 242).

4. 3ak/py4ak

Omcer JiorMKe y TyMadewy lpaBa pa3MaTpaJivi CMO y crnopy (u/u cnpesun?)
TpaAulnMoHasHe dopMasiHe JIOTUKe U HOBe, apryMeHTaTUBHE Teopuje
WHTeplpeTanyje. 3 JoMeHa OHe IpBe, HAaj3HA4YajHU]U Cy U, YU HHU Ce, HeCIIOPHU
JIOTUYKU 3aKOHU NPaBHOT MUII/beHA U CUJIOTUCTUUYKO 3aK/byUMBame Kao
MoCpeJHO MPAaBHO 3aK/byUMBakbe. YKOJMKO OU Y noJbe JIoruke NpUMUIN U
MeTozoJiorujy npaBa, CTBOPU/IM OU MECTO U 32 HU3 ,I0CEOHUX METO/1a Ca3HabA:
aHaJIM3e-CHHe3e, reHepaJiM3aliyje-aiCTpaKuje, UHAYKLWje U AeAyKIUje,
nedbuHHULMje U KiacudHUKalUje, JoKa3HBakba U onoBpraBama” (Sesié, 1962:
319). OB ce MeTO/ M Ha HEKH HAYMH N10;pa3yMeBajy y CBAKOM, OUJI0 TEOPHjCKOM,
6UJI0 IPAKTUYHOM 6aBJbelby IIPaBa, 1a U Y IPaBHOM TyMadeky.

HajsHavajHuje apHUIITe KPUTHKE TOMUYKOT MPUCTYIA MpaBy JA0Ja3u U3
HeMayKe MpaBHe JIUTepaType M 3acHHUBA Ce HAa ONO3UIUjH TOMUYKOT U
CHCTEeMAaTCKOT MUILJ/bea, JieAiupajyhu 3a 3Ha4aj oBOT ApyTror. YIpaso, y
HOBOBEKOBHOj, KOHTUHEHTAJIHOEBPOICKOj MUCJIH, TOMMKA 6UBa MOTUCHYTA
CHCTEMATCKUM aKCHOMAaTCKO-Ie/[YKTUBHUM MPUCTYIOM. ,MoepHa Hayka
ce ompejesnia 3a HICTUHUTHje a CHPOMAIllHUje CYZ0Be, )XPTBYjyhHu Mame
uctuHuTe aau 6oratuje” (Tadi¢, 1996: 143). [locTaBsba ce, IOTUYHO, MU TAbE
Koje cy MoryhHOCTH ¥ 3Hauaj 06HOBE TONHMKE Y IPAaBHOM pacyhHuBamy U Moce6HO
TyMauemy npaBa. U caMu 0GHOBUTE/bU TOMUYKE MUCJIU OUJIU CY CBECHU HhbeHOT
CYyNpOTCTaB/balba CUCTEMATCKOM NPUCTYNy MpaBy. MehyTuM, BUA/BUBO je
KO/l BbUX U YBa)KaBakbe TOT IPUCTYIa UK, 6apeM, caMepaBame ca ibuM. To je
yo4JbUBO y ,[lepesiMaHOBOM CTaBy /ia TONOCH UMajy y apryMeHTalUjH YI0r'y
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KOja je aHAJIOTHA yJI031 aKCHOMa Yy HekoM popMasiHoM cucteMy” (Hasanbegovi,
1996: 372). ®duBeroBa pa3MaTpama CTaJHO KOHBEPTUPajy OJJHOCY TOMUKE U
cUcTeMay IpaBy, c 06pasJioxemeM Jia,,aKo je/JHOM II0CTOje TONOU-KaTal03H1...3a
onpebheHa cnenyjaaHa NoApyYja, OH/LA OHU 3a €M0XY KOja CUCTeMAaTCKU MUCJIU
NpYy?»Kajy A0BOJbAH MOJCTUIAj 1a UX TPeobnKyje v AeaykTuBaH cuctem” (Fi-
veg, 1987: 54). MehyTumM, jypucnpy/ieHiiyja Koja ,y HelperjeJHOM MHOILITBY
CHTyalldja YBEK TpPa)KH OHO LITO je cBarja npaBejHO..MMa MHOrO BHIIe
MHTepeca 3a HeCUCTeMaTU30BaHO MHOUITBO Tayaka Ijieauuita. Ha noyeTtky...
NpPaBHOT CUCTeMa TOIMKA Ce YOILITe He MOXe OACTPAaHUTH, Te...Ce OHA UCTO
TAKo ONleT Mopa M0jaBUTH KOJi HEM36eXKHOT NPoNUca 0 TyMadehy 3a IPaBHU
kasnkuua” (Fiveg, 1987: 127,101).

Ca cTaHOBMIITA CUCTEMATCKOI MUIL/bEHA, TONMKA Ce UJIK NOTIIYHO HUIIO-
JauiTaBa UJIM joj ce IIpU3HAje OrpaHUYEHO MOJApyje IpUMeHe Ha CJy4ajeBe y
KOjuUMa CyAuja, y HeMoryhHoOCTH Aa npuMeHU nocTtojeha npaBuJia, nocexe 3a
BJIaCTUTHUM NIPaBeJHUM UJIM NpaBUYHHUM HaxohemweM. iMa, Mehy TUM U cxBaTama
0 KojuMa “cy ,cucteM” U, TOIMKA"...BPJIO JlaJIeKO O/, TOra Jia CyLITUHCKU OyAy
CYNpOTCTaB/beHU Kao LITO Ce cajia y3uMa Kao roToBa YMmweHuna“ (Stoljar, 1987:
411). Torocu ce cxBaTajy Kao NOTHOpa CUCTEMY TOCEOHO Ka /i ce pa/ik 0 TPUMEHHU
oburyajay Case-law. OBa npaBHHUYKa TEXHUKA UJe 0/ [I0jeJUHAYHOT Ka OMIITeM
Y MPOCTO 3aXTeBa Npo6JeMCKO, TONUYKO pacyhuBame. [[pyrayuja je ctBap y
€BpOICKO-KOHTUHEHTAJ/IHOM, 3aKOHO/ZIABHOM IIpaBY Koje uJe JelyKTHUBHUM
Ny TeM, OJ] OILITEr Ka Noce6HOM U3BoJehu nojeJMHAYHU CJy4aj U3 ONLITE
3akoHCKe HopMe. OHO TMMe noceAyje Behu cucTeMaTCKU NTOTeHIHMjaJl, aly 3a
CJly4aj IpaBHUX Ipa3HMHA U aHTUHOMMUja Yy 3aKOHY, 0CTaje KOPUCHO TONIMYKO
MHUIL/bEHeE.

MHTepecaHTHO je cxBaTamwe Moryher caBpeMeHOT 3Haueke TOMHUKe Koje pa3Buja
JacMunka Xacan6erosuh. [loTeHIIMjaHO MOAPYYje TONMKe OHA HAJTa3U Y MaTEPUjH
JbYZICKUX NPBa U TO U3 AiBa pa3sJiora. [IpBu je HemocTojame xHjepapxuje Mehy
JbYICKUM MpaBHUMa U TUMe HEMOTYRHOCTH Jla ce OHA MOCTaBe aKCHUOMAaTCKO-
cucteMaTcku. [pyru pasJior Uto JeyAcka npaBa ynyhyjy Ha HEONMXOJHOCT
TONHUYKe 06pajie je TeHe3a OBUX NMpaBa U3 MOJUTHUYKUX U MTPAaBHUX HaveJIa,
IpU 4eMy je Taj mpolec “3Ha4M0 Y U3BECHOM CMUCIY ,JecUcTeMaTu3anujy”.
»~AKcrMoMH” MpaBHOT CHCTeMa MOCTajaJiu Cy caMa JbyAcka npapa” (Hasanbego-
vi¢, 1996: 479). MehyTuM, Taj HUXOB ,aKCUOMATCKH”, HAjBULIIU PAHT Y IPAaBHOM
CUCTEMY, jep Cy OHa M3Ha/J| yCTaBa Y 3aK0HA, HUje pellro NUTawke X1ujepapxuje
MeDhy ’bMMa U Yy TOM CMUCJIY OCTaje BaJIMJHA Te3a [ja je y 0BOj MaTePHju TOMHUYKa
0o6pa/ia HeOMNXO/IHA.

Kao TeMy 3a fa/be npoMulll/bakbe 3aBplinheMo npuMepuma rjaopudukanmje
apryMeHTATHUBHOT U TOMUYKOT pacyhuBama y npany. [IpBu Ham zgaje CTosbap:
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,be3 Tonu4yKe TeXHHWKe NPaBoO He 6M OUJIO HUIITA APYTO [0 KAOTUYHU CKYyI
MUl/bEHA: HE GUCMO UMaJIM HU NIpaBHE OjMOBE HUTU NpaBHe NpUHIUIIE
niu makcume” (Stoljar, 1987: 411). [ipyru notudve of 3unenwujyca: ,lllto Buie,
MorJio 64 ce pehy, onheHUTO IJielaHo, 1a 11jeIOKY THU NpaBHU opejaK UMa ca
CTAaHOBUIITA MPAaBHUKA KapaKTep TomuuKor katasora” (Zippelius, 1987: 403).
Haj3az, KaydmaH, ca cBojux cxBaTameM Jila XepMeHeyTHKa Kao HaJla)keke NpaBa
3Ha4yH ,MCIPAaBHO apryMeHTOBake y OTBOPEHOM CUCTEMY”, Te ,04y4yjyhu
MHCTPYMEHT NIPAaBHOT MeTO/la HUje CYNCYMIUja, HEro peToOpUKa U apryMeHT”
(Kayoman, 1998: 159). OH, yak, 06eMa, U TPaBHOj XepMEHEYTHUIH U TeOPUjU
apryMeHTallyje, a MCTO Ba)XU U 3a NIPaBHY TONHWKY U PeTOPHUKY, IpUAaje
JlajiekocexkaH 3Hayvaj ,Tpeher nyTa” c oHy cTpaHy BeYUTOr cllopa NPUPOJHO
MpaBo - IO3UTUBU3AM, KOjU je y caBpeMeHO] IpaBHOj ¢pU1030OUjHU U TEOPHUjU
Jfocneo y hopckak.
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The Latitude of Logic in Legal Hermeneutics

Summary

Legal hermeneutics (the interpretation of law) has always taken a highly si-
gnificant place in general hermeneutics. The interpretation of laws involves
an intricate task of determining the real meaning or rationale of legal norms.
Considering the complexity of this goal, the most frequent classification of legal
hermeneutics is based on the interpretation instruments. In traditional theory,
the most widely recognized instruments for the interpretation of legal norms
are language, logic, legal system, history and purpose of a legal norm.

Under the influence of general analytic philosophy, the particular interest in
language as the basic instrument for the interpretation of law may be found in
mid-20"™ century. The interest in the language of law is closely related to the study
of legal logic and legal argumentation. In theory, there is no dispute about the
logical interpretation in a narrow sense which is based on drawing true conclu-
sions by applying the basic rule of formal reasoning. Yet, it has given a head start
to argumentation as “a problem-based reasoning skill” which provides answers
to the questions raised in contentious cases. Argumentation is closely associated
with the dialectic method of reasoning (which has been widely recognized since
the Ancient Greece), where conclusions are based on probable premises. One of
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the most significant goals of the argumentation theory is to locate the sources or
common grounds for developing arguments; these basic argumentative patterns
are generally known as “topoi” or “loci, sedes argumentorum”.

On the other hand, “topica” is part of rhetoric art dealing with the theoreti-
cal explanation of the basic argumentative patterns (topoi) and how they are
structured, including the location of new topoi and arguments. The most signi-
ficant proponents of the topical reasoning are Chaim Perelman and Theodor
Viehweg. Perelman relates topical reasoning to judicial reasoning and considers
that specific legal topoi may lead to the perception of law as ars aequi et boni.
According to Viehweg, “topica”is a technique of problem-based reasoning which
is fully different from the deductive-systematic reasoning. Interpretation or
construing meaning is part of “topica” which enables flexibility of practical
argumentation by expanding and reducing the catalogue of “topoi”. In legal
hermeneutics, the new quality of argumentation and topical reasoning stems
from the fact that the classical methods of interpretation are substituted by a
far more extensive number of arguments (Giovanni Tarello recognizes 15 legal
topoi and Gerhard Struck as many as 64 legal topoi). It ultimately points out
to the creative role of the interpreter’s rhetoric research and decision-making
processes.

Key words: hermeneutics, interpretation of law, language of law, formal logic,
rhetoric, argumentation, dialectic logic, topica (topical reasoning).
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