Jp Caaguwa Kosauesuh,” HAYYHHU YJIAHAK
Joyenm I[lpasHoe pakysamema,
Ynueepsumem y Huuty UDK: 34(497.11:4-672EU)
Pad npummen: 01.09.2014.

Pad npuxsahen: 01.12.2014.

HACJIEBE IIPABHE KY/ITYPE H
EBPOIICKE HHTETPALIHJE CPBHJE™

Ancmpakm: Osgaj pad npeuchumyje He camo HoOpmMamueHy eeh u
dakmuuky uHkomnamubuiHocm npasHe mpaduyuje Cpbuje ca npagHuMm
mekosuHama EY. Aymop anasiusupa npupody Eeponcke yHuje Kao ,,Hoge
3ajedHuye Hapoda“ Koja Huje cazaacHa ca eeh npakMuko8aHuM o6auYyuUMa
npasa u dpicasHocmu. Tako kapakmepucmu4Ha 3ajedHUYya e8poncKux
Hapoda, ca HacaeheHuM kapakmepoMm dpxcase u npasa y Cpbuju u HeHoM
mpaduyuoHaAHOM NPABHOM KYAMypoM, npedcmassva, y YHKYUOHAAHOM
U memnopa/HoM nozedy, omedxcasajyhu yuHuAay uHmezpayuje.

Hosu mun 3ajedHuye egponckux Hapoda y emhupujckom Auky Eeponcke
YHUje u3a3ueda nojMogHe U KoHYyenmyaJiHe HayyHe Hedoymuye. Kao Hogu mun
nosaumuyke u npasHe uHmezpayuje, Eeponcka yHuja usazusa u Hedoymuye
0KO npoyeca npuaazohasarba u uszeaeda unmezpayuje Cpbuje y reHe
oksupe. [IpasHa xapmoHu3ayuja npemxodHo nodpazymesa MUHUMAAHU
cmeneH OpywmeseHe, Ky/amypHe U 8pedHOCHe ycazaaweHocmu uamehy y3opa-
Modesa xapMoHu3ayuje u dpywmaea Koje ce xapmoHu3yje. [lpesasuaasicerse
doMuHaHmMHe aymopumapHe OpyumeeHe U noAumu4Ke opujeHmayuje, Kao
u cmeaparbe ypeheHoe dpyuwmea npedcmassba npuopumem 3a 0es10meopHy
uHmezpayujy. Oga 3adamocm 06.4uKyje koHmpaduKkyuje u noaapusyje y
NpasHoj Kyamypu U npasHoj coyujanruzayuju u nompe6y cmeaparsa Ho8oa
Mo0e1a npasHoz U NoAUMUYKo2 cybjekmusumema nojeduHaya, 2pyna u
Hapoada.

Kmyune peuu: Esponcka yHuja, Cpbuja, aymopumapHa npagHa Ky/imypad,
JduckoHMuHyumem, UHKOHepyeHyuja, dpyuimeeHu oKeupu npasa.

‘slavisa@prafak.ni.ac.rs

" Paj je pe3y/iTaT UCTpakKMBama Ha MPojekTy: ,YckiaahuBame npaBa Cp6uje ca npaBoM
EBporicke yHuje", koju puHaHcupa [IpaBHU dakynTeT YHUBep3uTeTa y Humy y nepuony
2013-2018 roguHe.
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1.YBoOj,

Huje noBos/bHO camo yckyiaAuTu GoOpMaHO MPAaBO U HOPMATHUBHU CKJIOI
MHCTUTYLHja. [la 6 TaKkBO NpaBo OMJI0 NIPUMEHEHO U IPUMEHJ/bHUBO, MOpPaA
NOCTOjaTH NOJIUTHUYKA U IpaBHA KyJTypa KOHIPYeHTHA IPaBHOj TPaAULUjU
EBpomncke yHuje. [loMoagHM TpeHA “MMIJIaHTaLMje” NIpaBHUX YCTaHOBA, KOjU
je TOJIMKO KapaKTepUCTH4YaH 3a CBe TPaH3ULUOHe 3eMJbe, I'y6U U3 BUJA
jeHY Ba)KHy Y He3ao6MJ/1a3HY KOMIIOHEHTY. HauMe, npaBo HacTaje U Jenyje
y ofpeheHUM TpaAUIMOHAJHUM, KYJITYPHUM U JPYIITBEHUM YCJI0BUMA, a
IPUMeHJ/bUBOCT TAKBOT [IpaBa 3aBUCH OJ] PYIITBEHUX MOTYNHOCTHU U pealHUX
OKOJIHOCTH ApyLITBa. [I[paBHE HOpMe UCIYHaBajy CBOje yJiore U QyHKIIHje caMo
KaJla uX NoJp>KaBa HU3 JPYTUX — MOPAJHUX, TPAJULUOHAJIHUX, KYJTYPHHUX,
MOJIMTUYKUX, €EKOHOMCKHUX, JAPYLITBEHUX, UJEOJOUKUX U CUTYaljMOHUX
ycsoBa. CTora ce npaBo U ApyLITBeHA Ky/Typa HaJla3e y HApO4YUTOj BPCTHU
byHKIIMOHAJIHE U CTPYKTYPHE peJialiyje: IPaBo je ICTOBPEMEHO, C je/jHe CTPaHe,
IIPOM3BOJ JpYyLITBA KOJIMKO, C ipyre CTpaHe, HOPMAaTUBHHU TBOpPAL, TOT Py LITBA.
Huje, nakJie, 10BoJ/bHO caMo ,ipenucaTu” HopMe EBporicke yHHje, TOTPe6HO je
CTBOPUTH JPYLWITBEHHU U KYJTYPHU OKBUDP 3a IPUMEHJ/bUBO, JeJIOTBOPHO U
npaBUY4HO npaso EV.

HayuHo ncTpakuBame xapMOHU3allyje HallleT TpaBa ca npaBoM EBporcke yHuUje
HIPETHOCTAaB/bA, TOPE/ MO3UTUBHO-NPABHOT 1 HOMOTEXHUYKOT, YK/bY YUBaAbEY
HCTpaKUBake U APYTux ¢paKTopa U YUHHUOILA KOjU CYy CaMO MPUBUJHO BaH
y2Ker NpaBHOT OKBHPA, aJIK CYy 3HAa4YajHU 32 Ga3WYHHU NPOIleC ycarjallaBama U
reHepaJiH{ KCXO/] OBOT MpoIeca.

2. Ipupoga EBponcke yHuje

HajBaxxHHje nuTamke Koje ce OoCTaB/ba BE3aHO 3a APKAaBHO-NIPABHU KOHIENT
EBporncke yHUje jecTe NUTame NPUPOJe TAKBE 3ajeJHULE Y OAHOCY HAa KJIAaCUYHE
KOHLIeNTe NpaBa U Ap:kaBHocTH. [locsie PuMckor napcTBa, Ha eBpOICKOM TJY
HUje 3abeJie)KeHa CJIMYHA UCTOPHUjCKa TBOpeBUHA. Hacsiehe mosinTHuKe v npaBHE
KyJIType He I03Haje HU Y eMIIMPHjCKO-UCTOPUjCKOM HU Y 3HAYEHCKOM CMUCTY
CJIMYHY 3ajeIHULLY, CEM ILITO Ce M0 CeJIeKTUBHUM aHaJiorujaMa MOXe U3BECTHU
NPUBHU/IHA UJIM CKPUBEHA CJAUYHOCT Ca MOjeJJUHUM NOJUTUYKUM U PaBHUM
ob6enexjuMa. TakBa ,3aje/JHUIIA Y HACTAjamy" M3a3UBa AUJIEME, HEIOYMHUIIE U
koHy3Hje 3a CBaKy WIaHHILY a moce6HO 3a 6yayhe wiaHune. EBporncka yHuja je-
CTe 3ajeAHUIIA SUi generis 1 UMa cieudrUYaH KOPIYC KapaKTEPUCTUYHUX [PTA
KOje je pa3JiMKyjy o/ 6MJIO0 KOje UCTOPHUjCKU onpeaMeheHe 3ajejHULe HAPOAA.

[IpBO, OHA je BeJIMKAa ¥ KOMIIJIEKCHA MOJIUTUYKA 3ajeTHUI[A KOja 06yXBaTa
BeJIMKY TEPUTOPHjY U MHOTe Hapo/ie Pa3JIMYUTOr eKOHOMCKOT, KYJITYPHOT U
TpaAULMOHAJNHOT XabUTyca ca TEHIeHI[UjOM JlaJber lupemha. lpyro, kbeHa uH-
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CTUTYLMOHAJIHA €BOJIYLHja O/ BHUjaJia ce 10/, JOMUHAHTHUM YTHULlajeM lbeHHUX
OCHHBaya — Hajpa3BUjeHUjUX U HajMONHHUjUX 3eMa/ba OBe TBOPEBUHE KOje Cy
U 06JIMKOBaJle MHCTUTYLMOHAJIHY AU3ajH U HAYUH HkeHOT QYHKLUOHHCAKbA.
Tpehe, oHa je csiokeHa 3ajeiHULA 3aCHOBaHA HA KOHCEH3YCYy HAalMOHAJHUX
HNOJUTUYKUX eJIUTA, 0JHOCHO eJINTapHa je TBOpEBUHA KOja UMa jaKk GUPOKpPaATCKU
amapaT y3 JAeMOKpPaTCKU JAepUUUT y MNpolecy oAJydyuBamwa. YeTBPTO,
HaljMOHaJIHe Ap:kaBe EBpore koje cy je dopMupaJsie u yuHe ,UHTETrPaTUBHO
je3rpo“ oBe 3ajesiHULE T0CEYjy pallMOHAJNHY TPaJULHjy MOJIEPHE Jip>KaBe ca
paLMOHAJIHUM NOJUTHUYKHUM UCKYCTBOM U TpaJMULMjOM BJlaJlaBUHe IIpaBa U
npaBHe Jip>KaBe: pallMoOHaJ/IHO je3rpo y UKy HeMmauke u @paHiuycke npeacTaB/ba
»JJOKOMOTHUBY" EBporicke yHuje. [leTto, EBporncka yHuja je TBOpeBHHA Koja
je HacTaJia Ha AePUIUTY KJIAaCUYHE APXKABHOCTH M0/, yTULAjeM IJI06aTHUX
TEXHOJIOUIKUX, EKOHOMCKHUX U TOJTUTUYKUX TOKOBA U NOTpe6e HalHALMOHATHOT
NOJIMTHUYKOT JUcKypca. lllecTo, npolecu o/1y4yrBamba U IpaBHe peryjaaTuBe
3aCHUBajy ce Ha IPUHLUIKMMA [IJIypaJu3Ma U peasiM3Ma KojuMa ce u3pakaBa
CJIO’KEHA UHTepeCcHa CTPYKTypa leHUX YJIAaHHUILLa, a IpoLecC penpeseHTaluje
HMHTepeca je KOMILJIEKCaH KOHCOLIUjaTUBHU NPOLeC HOPMHUPaHka U 06JIMKOBakbha
jaBHUX nosiuTuka. CeMo, M Kao nocebHa KapakTepucTHKa EY, jecTe meHa
JUBepreHTHa CTPYKTYypa Koja ce cCaCTOjU 0/ pa3/INUUTUX HAllMOHAJIHUX U peru-
OHaJINX UJEHTHUTETA Ca PAa3JIMYUTHUM TPaJHUIIUOHAJIHUM HAaHOCHUMaA U OKBHU-
puma. OcMa ciequUUYHOCT OJLHOCH Ce Ha lbeHY HeJJoBplLIeHYy npupoy. Hauwme,
OHa je y CTaJIHOM IpoLecy CTelleHOBaHe UHTerpanuje u pejiepaarsaluje Koja
ce penpo/yKyje KOHTEKCTyaJJHO UHTEePeCHUM JUCKYPCOM HeHUX KJ/bYYHUX
akTepa.

JeBeTo, KpuTepujyMu 3a 41aHCTBO y EY cy ce Mewasy, LITO je yCJIOBJ/bEHO Ca
JIBa JIOMUHAHTHA pasJiora: je/laH je KpUTEePUjyM AuBepcuduKalivje a IpyTH je
UHTepecHo-reocTpaTewky. lIITo ce TU4e NpBe oA peHULE KPUTEPHUjyMa, Tpeba
pehu je oH mocTao 3HavyajaH ca U3BeCHOLINY Y/IaHCTBA GUBLIMX KOMYHUCTUYKHUX
JApyLITaBa Koje UMajy ApyTraduje U HeNOBOJ/bHUje CTapTHE NO3ULHje Y IoTJIe [y
WCIyHaBama yCJoBa jep UM je Apyradyyja pylITBEHO-eKOHOMCKA, U e0JIOIIKA
¥ IpaBHa Tpajulivdja y OJHOCYy Ha 3eMJbe 3amnajHe EBporme. lllTo je Beha
pasJjivKa y ApyLITBEHOM, EKOHOMCKOM, TIOJIMTUYKOM U NIPAaBHOM CMUCJY, U
LITO Cy NOTEHLMja/IHe YIaHHUIe Hepa3BUjeHuje, LITO Cy Matbe AeMOKPaTCKU
KOHCOJIM/I0OBaHE a BULIle HECTAOUJIHE, TO CY U KPUTEPHUjYMHU CTPOXKH, A TOTPEOHO
BpeMe XxapMOHHU3alluje Ayxe.

lIITo ce TU4e APYTOr pasJjora Koju je UHTepeCHO-TeoCTpaTellKy, Tpeba pehu
Ja je EBporcka yHMja cnycTuJa YCJOBHU Npar 4JaHCTBA U CeJIEKTUBHO
oZijpe/iujia BHUXOB UHTErpaTUBHU KamauuTeT. To je moce6HO A0IIJIO [0
rn3paxajay ciaydajeBuMma byrapcke u PyMmyHUuje, a HajHOBUje U UHTErpaTUBHE
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Kopake YKpajuHe. tbUX0B NpUBUJIErOBaHU CTATYC JJOMUHAHTHO je ojpeheH
reocTpaTeulkKuM, 6e36eJHOCHUM U EKOHOMCKHMM IpeTeH3ujaMa Ka UcToky.

He camo ycisioBe 3a uHTerpauujy y EY, Beh v yKynHy yHyTpalisby U CIObHY
noJMuTUKY EBpornicke yHUje ofpehyjy weHe Hajpa3BujeHUje U HajMohHuUje
yiaHule. HejejHaka fuctpubynuja Moh, yTUI@ja U MHTepeCca lbeHUX YJIaHUIA
- TO je GUTHA KapakTepucTUKa EBporcke yHuje. He Tpe6a u3ry6uTu us BUa
Ja je, mopeJ npolueca NpuApyKHUBama, ¥ 41aHCTBO y EY ycsioBHOT KapaKTepa
jep cBaka 4YJaHMIA MOpa KOHTUHYHUPAHO UCNymaBaTU ofpeheHe ycJoBe,
CTaHAapJe, Mopa Ce ycarjallaBaTH U y NOJUTHUYKOM U MPABHOM CMHUCIY.
CBaka AucOYyHKLHMOHAJTHOCT YJIaHULE NPETIOCTaB/ba KOPUTOBakbe MpeMa
jeIMHCTBEHO]j MOJUTHULH.

JleceTa v Haj3HAa4YajHUja KApAKTEPUCTHKA jeCTe HAYYHH JIUCEH3YC OKO HeHe Npa-
BHE U OJIMTHUYKe NpUpo/ie. YaK ¥ HAyYHHUIIY, a Z1a HE TOBOPUMO O MOJIUTUYKUM
aKepyMa, HUCY CarJIaCHH O PUPO/U OBe NMOJIMTHUYKe popMalHje, jep ce 3aucTa
Ce pa/iv 0 TBOPEBUHH U [10jaBU 6e3 Mpece/iaHa Koja He JIMYU HU Ha jeJJHY Jlocajia-
Y IPABHY U IOJTUTUYKY KaTeropujy. CTora cy mpaBHa U OJIUTHYKA HayKa Cy-
O4YeHe ca HOBUM TUIIOM eHTUTETA KOjH je He CaMO TEIIKO JleGUHKUCATH HA OCHOBY
MO03HATHUX KOHILeNaTa U KaTeropyja Hayke, Beh My je Temko 1 Hahu, 0JHOCHO
W3yMETH UMe Cca yOOJIMYeHUM [T0jMOBHUM 3HAY€HEM U jaCHUM THIOJIOIIKUM
MECTOM Y KJIaCUPHUKALHjH MOJTUTUYKHX 06IHKA.

Axo ce EBporncka yHuja opey Kao KOMNUJIaLMja Pa3JIMIUTUX IOJTUTUYKHUX
00JIMKa, OH/Ia je ’heHa IM0jMOBHA NMPUpPOia KOHTpaAUKTOpHA. Huje uyncra de-
JlepaJiHa TBOpPEBHHA, 6e3 0631 pa LITO UMa TOJUTUYKE, a Makbe IpaBHe 06puce
benepanuzanyje U UCK/bYUHBe HA/IJIEXKHOCTH, jep Cy HAallUOHAJIHE JPKaBe jOIl
3HauyajaH BETO YUHUJIALL Ca HAJIJIEXKHOCTHMA Koje HUCY TUIUYHO desepasiHe.
Takobe, MoxxeMo pehu na HUje HU YMCcTa KOHeJlepaiHa TBOPEBUHA jep UMa
esieMeHTe deJlepasn3Ma peko o6aBe3yjyher npaBHOT OKBUPA, je JUHCTBEHE
Ha/IJIeXKHOCTH QYHKI[Hja, KAPAKTEPUCTUYHO yuecTaNaux peZlepaJuCcTUIKUX
npoleca M KOHCeCyaJHUX OJlJIyKa Koje cy cBe dellithe o6aBe3yjyhe 3a ynaHuIe.
Ca gpyre cTpaHe, IpolLec JOHOLIeWka OAJyKa U IPaBHUX OKBMpPA UMa BHUILE
HUBOA, OJ1 JIOKAJIHOT, HAllUOHAJIHOT, MehyB/J1aiMHOT Y HAaJHALLMOHAJIHOT; FheHa
Ha/lJIE)KHOCT je KOJIMKO UCKJ/bYUYHMBa, TOJUKO U N0Jle/beHa, KOMIIETUTHBHA U
KOMIIJIEMEHTApHa, lakJle HUje JedrHUCAHA Yy IO3HAaTUM KaTeropujama cyBepeHe
Ha/JIeX)KHOCTHU MJIM ay TOHOMHO KpeupaHe JlelleHTpaJiM30BaHe ay TOHOMHUje

byHKIHja.
JlaHac je CHaXXHO palllMpeHa apKaHCKa MOJMTUYKa PaKca y K0joj ce MOJUTUUKHU
IpoLec 0/iBYja U3a UHCTUTYLIMOHAJHUX Kyauca. llIto ce Tude EY, ynHu ce

Jla Ipoliec AOHOLIeHha MOJUTUUYKHAX U TPAaBHUX O/IJIyKa HUje TpaHCIIapeHTaH,
Ia ce CTOra JlaHac CBe BHIIe FOBOPU O ,CKPHUBEHO] MOJUTHUIM KOja HHje
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MaHHdeCcTHa U JAOCTYIHA BaJopHU3allijy jaBHOT MHema. CyoueH ca TaKBOM
npupo/sioM 3ajegHuue, b. KobaueBuh nosnntuuke npouece EBpornicke yHuje
HasuBa ,CKpUBeHU PejlepasinsaM” uMajyhu y BUAY Bullle lbeHY NOJTUTHYKY,
apKaHCKY, a Malbe MHCTUTYLMOHAJIHO-IpaBHY npoueaypy (b. KoBauesuh, 2013).

llITo ce Tuye KOBaHMULA ,eKCTpajApKaBa“, ,cynepp:kaBa“, ,HaaapxkaBa‘,
Tpeb6a pehu ma oHe HHUCY 00jeKTHBH30BaHe KOHCTpPYKIUje, 6e3 063upa
IITO CJIO’)KEHA U KOHTUTEHTHa nmpupoja EBpone mpuBHHO HaroBemTaBa
TaKBy KaTeropusanujy, 6e3 o63upa LITO NpOoLecH LIMpekha lbeHUX IpaHULa
HaroBellTaBajy TePUTOPUjaJIHy KOHIJIOMepalujy, 6e3 063upa Ha TO LITO je
MohaH cy6jeKT y MehyHapoHUM 0JHOCHMA U LITO KMa UMIIepUjaJiHe r106ajiHe
npeTeHsuje. Ca Apyre cTpaHe, lbeHa 6yyha, mpeTnocTaB/beHa GyHKIIMOHATHA
yOBJIMYEHOCT U IYH CYBEPEHUTET CaMO HaroBeLITaBajy kbeHY CyNepUOPHOCT
U eTaTOJIONIKY HaJJMONHOCT.

JpxxaBoTBOpHOCT EBpoOIiCcKe yHHje y KJIaCUYHOM IIOMMakhy CyBEepPeHOCTH je
3Ha4ajHO OKpH-€Ha HEllOCTOjabeM jeJUHCTBEHE eBPOIICKe IPaBHe U OJUTHYKe
KyJType, OJJHOCHO jeJHHCTBEHOT eBPOIICKOT ApKaBJbaHCKOTI, rpahaHckor
naeHtuTera. CucteM uaeHTUUKALMja HEHUX CTAHOBHUKA jOUI YBeEK je
NpYMapHO HallMOHAJIHH, 06JIMKOBaH MpoliecuMa HallMOHaJIHe U aTPUOTCKe
conujanusanuje. CTymap cMaTpa Jia je CYWITUHCKU AepuiuT EBporncke
yHHje HelmocTojame ,eBporckor rpahanuHa” (Ctynap, 2006). Ako ce U Tpaxe
06pUCH eBPOICKOT UJEHTUTETA, OH je U3PAa3UTO NOCPeOBAaH HAallMOHAJIHUM
MHCTUTYLMjaMa, ¥ JleJleraTUBaH HalJMOHAJHUM pelpe3eHTaTUBHUM eJIMTaMa.
Caapyre cTpaHe, Ipoliec CTBapamka eBPOICKOT UAeHTUTETA je 3HauajHo oMeheH
oTyDheHUM U faseKUM LieHTpaJHUM eBpOIICKUM UHCTUTYILMjaMa jep, ILITO je
BHUIIIE TOCPEeJ0BaH 0fHOC U3Mehy rpahaHa v BpXOBHE HHCTUTYIIMOHAJIHE BJIACTH,
TO je U UJEHTUTET Mabu. [lak/ie, BUlllecTelleHa BepTUKaJ/IHA UHCTUTYLITMOHAIHA
CTPYKTypa oTexaBa npolec uaeHTudukanuje rpahaHa ca meHTpajsHUM
€BPOINCKUM UHCTUTYIMjaMa BJaCcTH U MOhHU.

Axo nMa y BUAy caM Ha3uB EBporcka yHuja, oHAa Tpeba nohu of Tora ja
Jlocajallliby MojaM yHHUja, 6e3 063upa Ja Jiv je y NMUTamwky nepcoHaJTn30BaH
WA peasiHU OO6JIMK, Y HOPMAaTHUBHOM CMHUCJY [JaJieKo YU, jep je y
eMIIMPUjCKOM 06JIMKY EBpoIicKa yHUja 10 oIcery faJjieko MHTerpucaHuja u
yBpuhe CTPyKTypUpaHa TBOPEBHUHA Y OJHOCY Ha JlabaBU caBe3 KJaCUUHO
cyBepeHUX JpkaBa. OHa JIM4YM Ha NIepCOHAJIHM CaBe3 HallMOHAJJHUX eJIUTA,
aJiy o o6yXBaTHOCTHU UHTerpaTUBHUX cdepa OHA NpeBa3uia3u NapLuujaaHy
Y IepCOHAJIHY paBaH.

Pea/IHU KyJITYPHH, EKOHOMCKH M TIOJUTUYKHU NPOLECH [JI06aJIHE TOBE3aHOCTH
Jip>KaBa M HapoJia CBOjUM eMIMPUjCKHUM CBOjCTBUMA HaJiljase KJacH4YHe
HOJIUTUYKe U IPaBHE KOHIIENTe U IPe/ICTaB/bajy HAYYHHU M3a30B 32 CTBapambe
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HOBUX [I0jMOBA WJIM IAK PU/iaBakbe pyradyujux 1 HOBUX 3Haueka NocTojehum.
CBaka HoBa ¢popMalHja CTBapa HEM3BECHOCT OYEKHBaha IbeHUX aKTepa.

Crora 6ucmo, kopucTehu ce METOLCKUM CUH/IPOMOM JIECKPUIITUBHUX KapaKTe-
puctuka, EY Mornu neduHucaTH Kao MELMIOBUTU NPABHO-NOJUTUYKH 0GJIUK
3ajeJHHUIlEe, XeTepOreHy, KOMIIJIEKCHY, KOHTUTeHTHY, IOCTMO/JIEPHY, Fe0CTpa-
TEIIKY, MYJTUKYJATYpPaJIHY, [J106aJHy TBOPEBUHY, eJIUTAPHY KOHCOLUjaLHjy, ca
HejeJHAKOM JUCTPHUOYLMjOM MOJTUTUYKE U EKOHOMCKE MONHY BheHUX YJIaHHUIIa,
Koja QyHKLMOHUIIEe KOHTEKCTYaJIHUM KOHCEH3YCOM MOJUTUYKUX esiuTa. Moxe
ce nepUHUCATHU U KA0 pa3BOjHA 3ajeiHULA UJIEHTUTETCKU Pa3JIUIUTUX Ha-
LJMOHAJIHUX Jp>KaBHUlla Koja je y IpoLecy CTaJHOI TpaXkewa HHCTUTYLMOHA-
JIHO-MHTEerpaTUBHOT OKBUPA, ,HeJ0BpIleHa 3ajeiHUL A" 6e3 e PUHUTUBHOT,
peJIaTUBHO TPajHOT, KOXEPEHTHOT 06J1MKa, ca eJleMeHTUMa Pa3JInYUuTUX 06JI1Ka
ypebemba, BJacTu U pexxuma. Kao cyporatT Ap>kaBHe U MOJHUTUYKE 3ajeJHULE
OHa HeMa JI0BOJbHO NpeoBJsabhyjyhux U GUTHUX KapaKTepUCTHUKA CBOjCTBe-
HUX jeIHOM TUIY — MO/JieJly MoJIMTU4YKe popmalvje, Beh je KOHTEKCTyaJHO-
CHTyallMOHa 3ajelHULIA y HAacTajalby Koja CBOjy KOHTPAaJUKTOPHY NIPUPOAY
06e36ehyje PyHKIMOHATHUM KOH3€COM HAL[MOHAJHUX MOJUTUYKHUX €JIUTA.
Jaxkuie, paba ce, 6e3 063upa Ha beHY [T0JIyBEKOBHY UCTOPH]jY, HOBU JIPYIITBEHH,
VHCTUTYIMOHAJIHU, UJI€0JIOIIKH, TEPUTOPHUjaIHU, POLLECHO-PA3BOjHU, IPAaBHU
U OJINTUYKHU 06JIMK 3ajeJHHULIe KOME je TeIKOo AaTu uMe — nojam. llIto nporec
CTBapama JApYyUITBEeHEe, UHCTUTYLIMOHAJIHE, UIEHTUTETCKE CTPYKTYpe Oye
Jno6ujao 3HaYajHUje U jacHUje GopMaTUBHE U CYICTAaHIMjaJiHE KOHTYpE OBe
3ajeHUIlE, TO he GUTHU U Makbe allopuja OKO HeHe MOjMOBHE IPUPO/IE.

TBopeBHHAa ca OBaKBHMM KapaKTepHUCTHKaMa IpeACTaB/ba H3a30B 3a
CBaKy MOTEHIMjaJIHy YJIaHHUILy a NMPOILeC MojeJUHaYHe UHTerpaiuje cBake
NOTeHIMjaHe YIaHHULe NPe/CTaB/ba BEJIMKY U3a30B Yy IIPOIleCy ycarjalaBarma
JpyuITBeHUX cucTeMa. CToraje KOTHUTUBHU U MHCTUTYIIMOHAJHU KaallUTUTET
Cpbuje y cTapTy AedunuTapaH, CMambeH a THMe U OTeXaH, HE CaMO y IIPOLecy
ycarjaiiaBamwa /0 NyHONPaBHOT 4JIaHCTBa, Beh u cMucsay npusarohaBamwa
Cpb6uje kao 6yayhe 4yiaHule, koja he y Toj CJI0K€HOCTH U pa3sHOPOJHOCTHU
yCIeTH Ia U3pasy, pelpe3eHTyje U 0CTBapU MoceGHe CONCTBEHe HAallMOHAJIHE
HHTepece U MHTepece/noTpebe keHUX rpahaHa.

Cp6ujy onrtepehyjy TpaguIMOHA/JHU NPEMOJEPHU JieraTH, HeusrpaheHa
Jp’KaBHa CTPYKTYpa, HelocTojare AudepeHliMpaHe jaBHe OJITOBOPHOCTH,
npaBHe JAp)KaBe, ayTOPUTAPHU KapaKTep JApiKaBe W MpaBa, MapTHjCKO-
€JIUTUCTUYKH, OUPOKPATCKHU KJIUjeHTeJn3aM, €KOHOMCKU Hepa3BHjeHO
JPYIITBO U HEKOHKYpPETHA NMPHUBPeJA, MPEMOJiepHe MOJUTHYKE U JpyTe
uJleHTUuUKaLMje Jby 1, TToyneprudepHU 0J10%Kaj, Heu3rpaheHa KOMIIe TUTUBHA
U IJIYPaJIMCTUYKA CTPYKTYpa APYLITBA.
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[Ipo6ieMaTu3yjyhu npoTUBpeyHOCT M3Mehy CPICKOT JpyUITBA U €BPONCKUX
MMIlepaTUBa MHTerpalnuyje, y3 HaBeJleHe CIIOpOBe y HayLM OKO IpUpojJe
eBpOIICKOr NpojeKTa, oBJe heMo ce ycMepuUTH Ha OHe dparMeHTe Halle
NpaBHe U MOJUTHUYKE TpaJULiMje KOjU ce 0JJHOCEe HAa ayTOPUTAPHOCT NpaBa,
IpaBHU JUCKOHTUHYUTET, NMTakhe IPUMEH/bUBOCTY IIpaBa U AUHCTUHTHUBHE
KapaKTepUCTHUKE CPICKOT JPYIITBA.

3. KapakTep aAp:xaBe 4 IpaBa

Hamy np>kaBHO-IpaBHY TPaAHUIUjy KapaKTepHIlle ay TOPUTAPHOCT, TaTPUMO-
HUjaJIHU eTaTU3aM, IePCOHAJU30BaHU KapaKTep UHCTUTYIHja U AeDUIUT
BJIa/laBUHe npaBa. Hacsiehe ayToputapHor npaBa oxpebhyje ce He camMo Kao
HEH3BECHOCT yCNOCTaB/bakha KOHCTUTYIMOHAIM3MA Beh U crio3Haja npaBa u
werosa GpyHkKIHUja y ApyWITBY. [I[paBo COLMjaJUCTUYKUX U KOMYHUCTHYKHX
pexxruMa OUJIO je ay TOPUTApPHO NpPaBo, C 063UPOM Ha HLerOBO CTBapame U
MaTepHjaJiHe U3BOpe U Ha HeroB KapaKTep U JAeJIOTBOPHOCT y MPaKCH.
OkTpoucaHa, apOUTpepHa UCTHHA JPYLITBAa TPAaHCIIOHOBAHA je y allCTpaKTaH
IpaBHU TEKCT. MOHOMO/I TyMadyeha MHTEPeCca v IUJbeBa IPYIITBA GUO je y pyKaMa
jemHonapTHjckor Bpxa. ConyjaJucTUYKa YCTAaBHOCT je 61Jia KApAKTEPUCTUUHA
no ¢pakTU4YKOj HeMohH ycTaBa 1 3aKkoHa. Moh 6UpOKpaTHU30BaHOT MAPTHjCKOT
JIUJIEPCTBA, KOje je y>KUBaJI0O HEKPUTHUUYKY MOJPIIKY HApo/ia, JOBeJa je J0
NpakTUYHe ZieBaJBaljdje ycTaBa U 3aKoHa. ,PeBosiynimoHapHa npasga“ Kao
ancTpakiyja 6uiaje peKOHCTpyHUcaHa BoJba BJajajyhe mapTujcko-6MpoKpaTcKe
KJIace U paJIHUYKHUX OYeKUBama. CBYU COIMjaIMCTUYKHU YCTABH Cy OGUJIH CBOje-
BPCHU ,KaTaJior” nmpasa M cJ060/1a Koju je 610 y BEJIUKOj JUCKpPENaHIH ca
peaJIHUM CTeNeHOM HBUXOBOT OCTBapeha.

AyTopuTapHa napTHjcKa aHecTe3Uja IpaBa NpoTerJa ce U y NOCTKOMyHU3aM
Y YYMHUJIA 3aBUCHUM NIPAaBHU, 2 HAPOYUTO NPABOCYIHHU CUCTEM, Y OJJHOCY Ha
M3BPIIHY Y 3aKOHO/IaBHY BJIACT (JIerucjaTUBY U erseKyTuBy). [IpeBaseHnuja
napTHjcKe MOhMY 0 HOCY HAIpaBo, TpeBaJeHI[Mja U3BPILIHE BJIACTH HA{3aKOHOM
Y 3aBUCHOCT UHCTUTYIMja YOIILITe je 6GUTHA 3HauYajKa MNOCTKOMYHHUCTUYKOT
YCTaBHOT U NpaBHOT mopeTka. PyHKIMOHHUCAKke NPaBHOr CUCTeMa HUje
nojpasyMeBaHa, caMa o ce6y, ayToMaTH30BaHa NIpUMeHa NpaBa, Beh je yBek
MOTpebaH HEKH CIOJballllhbU, XeTEPOTEHHU ,,paKTOpP” KOjU yTHUYE Ha IMpaBHE
npotiece 610 Aa Ux oxpabpyje uau ocyjehyje. To je cymiTuHa ayTopuTapHe
NpUMeHe MpaBa, HAUMe YBEK je NOTpebaH ,MUT 0/103r0"“, TOBOJbaH MOJUTUYKHU
KOHTEKCT WJIM TPeHYTHa KOHCTeJlalluja MHTepeca.

[IlpaBHa Ky/ATypa y TpaH3ULUjU UMa U NONYJMCTUYKU KapaKTep U orjeja
ce y mpaBHOj KBaJudHUKaLUju 6e3 JIerTHTUMHOr NMpPaBHOT ocHOoBa. TakBu
HNONMYJUCTUYKU MaHUPU UMajy A06pY NIPOXOAHOCT ¥ APYLITBY Kora pasjupe
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,ocehamwe HempaBAe“ W He3aJJ0BO/bCTBO MOCTUTHyYyhMMa TpaH3UIMOHE
noJINTHKe. /leMaromko UCTepUBame MpaB/Je BaH U HACYIPOT HAJJIEXKHUX
HUHCTHUTYIH]a, y YCJIOBHMa 06eclpaB/beHOCTH M0jeIMHAlla, I0CTaje ,yBEPJbUBO"
Kao Ha4MH 60p6e MPOTHUB KpUMHUHAJIA U Kopynnuje. Tako, 1akJie, ay TOpUTapHU
MONYJIMUCTH MOEHTUPAjy Y APYLITBY 6€3 IpaBHEe KYJITYpe.

Hacnebe ¢pakTuyke HeMohH ycTaBa ¥ 3aKOHa G6UJIO je HAPOYHUTO BU//bUBO
Y BpeMeHy T3B. KOHCTUTYLMOHa/M3auje peBoayuuje ([loayunasan, 2006),
Ka/la je I0OTpe6GHO CTBOPUTHU NPaBHE PETIOCTaBKe JleMOKpaTCKe TpaH3ULHje.
YcTaB HUje 3aKMBEO Kao OCHOBHU OGJIMK HOpMaTHUBHE UHTerpaiuje HoBor
NOJIUTUYKOT CHCTeMa I0CJie IPOMeHe CTApOr CUCTEMa, a CarJlaCHOCT OKO
OCHOBHUX BPeJJHOCTH U Jo6apa UJH ,yCTaBHU YroBOP“ HUje 3HAYUO MoYeTaK
006JIMKOBaba HOBOT KOJIEKTUBHOT U MOJUTHUYKOT UAeHTUTeTa. Moh ycTaBa
y MOCTKOMYHHM3My 03HayaBa HeMoh 06JIMKOBakha U UMIlJIEMeHTallje HOBOT
nopeTka, HeMoh Kpealldje MHCTUTYLHMOHAJHUX YCJOBA 3a JAEMOKPATCKO
MOJIMTHUYKO NMoHalamwe. [[peTrocTaBka NpaBHe TPpaH3UIHje je ay TOHOMHU]a
IpaBHOT CUCTEMA, [IOK je MapTHjcKa XeTepOHOMHU]ja IPaBHOT CUCTeMa IJIaBHO
o6esexje. OHAj KO je KOJIOHU30BaO MPaBo, U APYUITBO y LeJIMHHU, Taj ra Mopa
U 0cJ10604UTH. 3aTO je eMaHLMNAlMja NIPABHOT CUCTEMA V OHOCY Ha Apyre
yTHULajHEe U MONHE MOJICUCTEME U CTPYKTYpe HEONX0/HA NPEeTNOoCTaBKa U 3a
€BPOIICKe HHTerpaluje.

KoHcTUTynMOHa/IM3alMja TpaH3UIlMje U JeMOKpaTCKe KOHCOJIMJaliuje
je cacTaBHM Y HajBa’KHUjHU [le0 CBaKe HOpPMATHBHE CTpaTeruje JpyLITBa.
OHa He cMe J1a Gy/le caMO anCTpaKTHA HOPMATUBHOCT, Beh Mopa yBaXKUTH
CTame CIPEMHOCTH JIPYLITBA M NPOjEKTOBATH IOXKeJbHA APYIITBEHA U
MOJINTUYKA OHAlIaa. YCTaB 06JIMKYje U yTeMeJbyje onpe/ie/beH BpeJHOCHU
Y UHTEPECHU CUCTEM JPYIUTBA. YCTaBHA MOJHUTHYKA KYJITYpa Ce OJHOCH U Ha
KOHCTUTYI[MOHAJIU3AIUjy MOJUTUYKOT MIOHAlllatha U BJIaJlatha U Ha YCTABHY
KYJITYDPY JbY/ICKHUX IpaBa U cJ1060/a.

CxBaheH Kao UHCTPYMEHT BJla/lathba U HOpMaTUBHe CTabU/IM3aliUje BJAACTHU y
NpOMEH/bUBUM NOJUTUYKUM OJJHOCUMA CHAra, yCTaB je 10CTao Mepa noJUTUYKOT
HMHTepeca a U360pHO 3aKOHOAaBCTBO ay TOPUTAPHU JierajarusaM 3a OCBajakbe,
CcTabUIM30Batbe U yUBplIneme BJacTH U Mohu. BehnHa MOCTKOMYHUCTUYKUX
yCTaBa Cy KpaTKOpPOYHe HOpMaTHUBHe TaKTHUUYKe KaJIKyJlallije MHTepeca eJIMTa
Y KPUMHUHAJN30BAHUX TPXKUIITHUX MOHOIIOJIUCTA, 6€3 YyTOPOYHUX AaHTUIIUIIA-
[[M]ja, jJaCHUX, peaJIHUX U paljMOHaJHUX BU3Uja pa3Boja.

Moh ycTaBa 1 3akoHOaBCcTBa oMeheHa je paKTUUYKUM OJHOCUMA KOjU CY 4YECTO
M3HAa/ UJIU U3BaH lberoBe perynaTuBHe QyHKIMje. Tako je ycTaBHA MOJIUTHYKA
Ky/aTypa dopMUpaHa U3BaH OCHOBHUX NPUHIIMIA BJaJlaBuHe NpaBa. CBecT
0 JbY/ACKHUM NpaBUMa U cJ060AaMa U CBECT O NOTPebU yCTaBHO-NPAaBHOT
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JIMMHUTHpaka BJAaCTU U MOhM je cacTaBHU Je0 NpaBHE, OJHOCHO yCTaBHE
KyaTtype. [loTMTUYKHU U TAaPTUjCKU ay TOPUTApPHU3aM y3 O/ICYCTBO JiMGepaIHO-
VHJAMBU/yaJlHe leMOKpaTCKe TpaJulivje npejcTaB/ba BeJIUKU JieraT COLU-
ja/IM3Ma Koju oMeTa U3J1a3aK U3 BJlaJlaBUHe CAMOBOJbe U IIpeJia3ak y BJaaBUHY
npaa (S. Kovacevic, 2014).

4. TIpaBHH JUCKOHTUHYHUTET

HoBujy fp>kaBOTBOpPHY paBHY UCTOPHU]jy KapaKTepHllle U3pa3UuTH IPaBHU JJUC-
KOHTHHYUTET KOjU Ce U3pakaBa Ha [iBa HAaYMHA: y IPBOM, JUCKOHTUHYUTET
ce U3pakaBa y CMEHU PA3JIUUYUTUX U CYNPOTHUX, MeDYCOOHO UCK/bYYUBUX
JPYIITBEHO-TIOJUTUYKHX CUCTEMA KOje je TPaTHJI0 bUMa cCa06pa3Ho MNO3UTUBHO
1paBo, U, y PyroM, y OKBUPY jeJHOT THUIAa CUCTEMA jaBJ/bajy Ce BeOMa yecTe
IIpOMeHe 3aKOHCKHUX npomnuca. OBaj IPpBU HAYMH MOXEMO Ha3BaTH U JIOHTH-
TYAWHAJIHU IPaBHU JUCKOHTUHYUTET KOjU je CTBOPUO Pa3/JIMYUTE U cellapaTHe
IIpakce y CXBaTalby M NPAaKTHUKOBamwy INpaBa. Y TOj CMEHM pas3/JIMYUTHUX
MNOJIMTUYKUX U IPABHUX 06JIMKA YCTAHOBUJIA Ce [10jaBa T3B. HETATUBHE IPaBHe
Tpajguuuje. CBaka HapeJHa pyITBEHO-NOJIMTHYKA popMaliMja HacTajaJsa je Ha
pylueBUHaMa U paJiMKaJHUM IpOMeHaMa [peTXoZHe dopMalyje U MOUYUbaIa
M3rpajilby 3ajeJJHULE IIa U IpaBHy MHTerpanujy 3ajelHULIe U3 MOYeTKa.
CBakuy nepuo/, NpeTKOMYHUCTUYKHU, KOMYHUCTUYKHU U NOCTKOMYHUCTUYKHU
Hallle MpaBHe TpaJUliMje, CeJeKTUBHO je NepuunupaH U onpegMmeheHn kako y
JIAUYKOj TaKo U MpodeCHOHAJIHO] MPAaBHOj CBECTHU U OCTA0 HEJBPIIEH Y CBOjOj
CXBaT/bUBOCTHU U IPUMEH/bUBOCTH.

YecTa npoMeHa ycTaBa ¥ 3aKOHA yHY Tap je/iHe IOJTUTHYKE U TIpaBHe popMaluje
pesyJiTar je flepUIMTa HOPMAaTUBHOT MPOIieca TaKO KapaKTEPUCTUYHOT 33
Hally npaBHY Ky/aTypy. CBaky npoliec HOpMaTUBHO-IIpaBHe Kpeanuje Mopa
H0JIa3UTHU 0] ocTojehe NHTEPECHO-BPeAHOCHE CTPYKTYype APYLITBA, aju U
0/l TeJIe0JIOTHje HOPMHUpAbA.

Beoma yecTe nmpoMeHe ycTaBa U 3aKOHa pe3yJTaT Cy, Kako Beh HaBeZeHor
Y aHaJIM3MPaHOT ay TOPUTAPHOT KapaKTepa npaBa U norpebe cTabUIHOCTU
BJIACTH, TAKO U caMe $puI030duje HOpMATUBHOT npoleca. [Iporec HopMupamwa
JpYLUITBEHEe CTBAPHOCTH 3aCHUBA Ce HA HEKOJIMKO TeMe/bHUX NPOTHOCTABKH:
IPBO, OHAj KO HOpMHpa Mopa 03HABATH NPHUPOY CTBAPHOCTH KOjy HOPMHUDA,
anoceGHO UHTEePEeCHO-BPEJHOCHY CTPYKTYPY U CTPYKTYPy NOTpeba APYLUITBA;
JIpyro — MOpa Mo3HaBaTH 6a3UYHE U KapaKTEPUCTUYHE KOHPIUKTHE JTHUHU]e
ApylITBa.

Tpeha npeTtnocTaBka HOpMUpamba OAHOCHU Ce HA aHTULIMNIATUBHY NPUPOAY
npaBa Koja je ycJ10BJ/beHa ca IpBe [iBe IpeTIOoCTaBKe: 6e3 I03HaBaka OCHOBHUX,
KapaKTEepPUCTHUYHUX, 6a3UYHUX, KOHQJIUKTHHX U pa3BOjHUX JIMHUja Py LITBA,
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IpaBo He MOXKe IPATUTH PeaJHOCT U 6UTH pedIeKCUBHU IpaTUJIaL, Py TBEHUX
3aKOHOMepHOCTH. TpazuIyja Hallle HOpMAaTHUBHE NTPAKCe je yIpaBo Apyradyuja u
y3pakaBa ce y BOCTPYKOM U IPOTUBPEYHOM CMHUCJIY: Ca jeJlHE CTpaHe, IpaBo
je yBeK KaCHUJIO 3a ApYyLITBEHOM JMHAMHUKOM, a ca ApyTre CTPaHe, OHO je yBeK
HauJa3uJIo Ha OTIIOpe Hac/eheHUX HAaBUKa.

Tako je cTBOpeHa jeiHAa [JUXOTOMHA BPCTa JUCKOHTUHYUTETA: BEPTUKAJIHA
KpO3 IpaBHe reHepaliyje U XOPU30HTAJHA YHYTAp jeiHe MpaBHe reHepalyje
CTBapama U MpUMeHe Npaga.

5. CTBapame ¥ IpUMeHa NpaBa

CxBaTame U MPAaKTUKOBAKE IPaBa y CPICKOj U eBPOIICKO]j IepCIeKTUBH Tpeba
aHaJIM3UpaTH Ca CTAHOBUIITA NPEHOPMATUBHOT, MaTepHjaJHOT, HHTEPeCHO
3ajaTor npoieca HopMupama. Kao mto cMo Buzey, cteapae npasay Cpbuju
yBEK je 6MJI0 ay TOPUTAPHO, JOTMAaTCKO U MOHOIOJIM30BaHO, 32 Pa3JIUKY 0
€BpOIICKe NPaKCe, ¥ KOjOj je CHAXKHO NPaKTUKOBaHa eMIIMPHUjCKO-KOHCEeCYyaJHa,
NJIypaJUCTUYKA, AUCKYP3UBHA M UHTepIIpeTaTUBHA AMMeH3H1ja CTBapama I1a u
npuMeHe npasa. PoguH jo/1a34 [0 HaJla3a a eBpOICKa U MOCTKOMYHUCTUYKA
EBpona uMajy pasiMuuTe npaBHe Tpajuliyje: IpBa ce 3aCHMBA Ha JUCKYpCY,
a apyra Ha aytopuTtapHocTH (C. Pogus, 2005).

AKTepu cTBapamwa UM MHTepIpeTaluje eBpPOICKOr MpaBa Cy N0 06yxBaTy
6pOjHUjH, 10 UHTEPECHO] AATOCTHU penpe3eHTaTUBHU]U, 10 KOHCECYAJTHOM
KanayuTeTy AeJoTBOpHUjU. [loce6Ho Bosehe fp>kaBe EBponcke yHuje uMajy Beh
penpe3eHTaTUBHY TEKOBUHY U CTaHAap/J pa3BUjeHOCTU MOJIepHE APKaBHOCTHU
Y jaBHO-NIpaBHe 0AroBopHOCTU. Beh cTBopeHo u penyjyhe npaBo EBpornicke
yHHUje je 10 CBOjOj IPHUPOU KOHTEKCTyaJHO HHTepHnpeTaTUBHO. be3 063upa
Ha TO Ja JIX Ce pajiy O CTBapaky UJIM NIPHUMEHU NpaBa, eBPOICKO IpaBo je
$J1IeKCUOUJTHO U IPUMEHJbUBO, OJTHOCHO NPUMEHEHO.

KapakTepucTrka cBUX [ocaallibUX TPaBHUX cucTeMa Cpouje (mapjilaMeHTapHa
MOHapxHuja, COLiMjaJ-KOMYHHM3aM, TPaH3ULMOHO IpaBO) jecTe NUTame
IIPMMEHEeHOCTH, OJHOCHO NMPHUMEH/bUBOCTU NpaBa. HopmaThBHa npaBHa
TpaauLuja HUje npaheHa U paKTUUYKOM IPaBHOM TPaAULHjOM Koja je caobpa3Ha
HopMU. U3meby oHora mto ,Tpe6a“ v oHora HITo ,jecTe” yBekK je mocTojasia
ydyecTaJa U IpeTexHa HenoAyAapHocT. [Ipo6/ieM npaBHe UMIIJIeMeHTAaLHje
Kao TpaJuIIMOHAJHO 3a/JaT orjeja ce N0Ce6HO Y UCTOPHjCKOj YUHEHHUIIU
Ja je CpbUja uMaJsia HajBUIle yCcTaBa y CBOjOj MCTOPUjU, 2 HUKAJ, HUje 6uJia
ycTaBHa MpaBHa Ap>kaBa. OBa mojaBa AeBaJsiBUpa 3Hauaj U GYHKIUjy npaBa
Y, ICTOBPEMEHO, NI0Ka3yje NpeJJOMUHALNjy TpaJULMOHAJHO HacjaeheHUx
JPYLITBEHUX 0JHOCA KOjU CY JlaJIeKO 0J, IpeTIOCTaB/beHe IpaBHe TeJIe0JI0THje
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ycTaBHOT okBHpa. llITa Bullle, OBa M0jaBa je CynpoTHA U NPETIOCTAB/beHOM
UMIIEpaTUBY UMILJIEMEHTAIlMje IPaBa, Kao eBPOIICKe MPAaBHE TEKOBUHE.

M3meby HopMaTUBHOT U CTBAPHOT NMOCTOjU HEKOJIMKO HUBOA KOHTpYeHIHje:
IPBU je NojeJUHAYHO yYyecTaJsla HelloA4YAapHOCT Koja je CBOjCTBeHa CBAKOM
MpaBHOM CUCTeMy 6e3 Koje 61 MpaBHU CUCTEM OUO U3JIHIIAH; APYTH HUBO
MHKOHT'DYeHI|Uje Be3aH je 3a oApebheHU acmeKT CTBApHOCTH Koja je BaH
peryJlaTUBHOI JoMallaja NpaBa; Tpehu ce 0JHOCU Ha NPeTEXHO y4yecTaay U
KapaKTepUCTUUYHY HENOAYZapHOCT Be3aHy 3a MHOTe acleKTe JAPYyLITBeHOr
»)KMBOTA; U YEeTBPTU HUBO MHKOHTpPyeHIIHje je HOTIYHa HEMOAYAapHOCT usMehy
HOpMe ¥ CTBApHOCTH KoOja je yBOJ Y peBOJIyLJMOHApHe NpoMeHe. Y NIpaBHOj
Tpaauuuju Cpb6uje, y 3aBUCHOCTHU 0] CTAOUJIHOCTU MOJUTHUYKOT pEXUMa,
yBEK CMO UMaJI1 Ha Jie1y APYTH, Tpehu u 4eTBPTU CTENEH UHKOHTpYeHIlHje.
WMajyhu y BUAY BUllle eEMIIUPUjCKY, 2 Mathe HOPMATHUBHY CTPaHYy ycarjallaBama,
KOHI'pyeHLUja mpaBHe TpaauLuje Cpbuje ca mpaBHUM TeKoBUHaMa EBporicke
yHHUje, TOBOPH /ia je NpUCyTHa cdepHa U yyecTasla HENOAYAAPHOCT y NOrJieay
M3BECHOCTHU IpUMeHe npaBa. HanMe, y 3anajHoj TpaJULMju IpaBo MMa 3Havaj,
cMucao ¥ QyHKIUjy caMo aKo je IpaBo NPUMEemhEeHO U TPUMEH/BUBO, a POLEC
HOpMHpamwa ce cXxBaTa Kao 0Zr0BOPaH Ipolec Koju Tpeba Aa M3paxkana C
je/lHe cTpaHe UHTepeCHe NO3UIMje APYIITBEHUX aKTepa, a ca Apyre cTpaHe
Mopa fa 6y/ie J0BOJbHO GJyIeKCUOUIIAH U aHTUIMIIATUBAH J,a 61 IPaTHO Pa3Boj
JAPYUITBEHUX oHOCAa. HaBeleHM HUBOM MHKOHTPYEHI|Mje HOPMe U CTBApPHOCTH
roBOpe HaM Jia Hallle IpaBO HUje MHTerpucaHa LieJIMHa jep IpaBo UMa 3Havyaj U
bYyHKIMjy caMo aKo je IPUMeHEHO OJHOCHO IPUMEHJ/bHBO.

6. /IpylITBO U NpaBHa KyJITypa

[TosiuTuka U npaBo EBpoIiCKe yHUje NOCTOje HACYNpPOT AWBEPreHTHUM U
XeTepOreHHUM HAaLMOHAJHUM /[p>KaBHUM JAPYLITBUMA. AyTOpHUTATHBHA
NOJIMTUYKA U INpaBHA peHHTerpaunuja MNOCTKOMYHHUCTUYKOT €BPOICKOT
JPYLUITBEHOT IPOCTOpA je Moce6GHO MHAUKATUBHA jep Cy GHBILEe KOMyHUCTUYKE
3eMJbe, anoce6Ho Cpbuja, onTepeheHe ApyrayrjuM KyJITYPHUM, EKOHOMCKUM,
HapaBHO NpPaBHUM, UJEOJIOIIKHUM U JAPYTUM KapaKTepUCTHUKaMa Koje Cy
NPUJIMYHO yAa/beHe 0/ 0YEKHBAHOT MO/ieJjla eBPOICKOr JpYLITBaA.

Y omHoCy Ha Jjocajallilba TPaH3UIMOHA APYUITBA KOja Cy UHTerpUcaHa y
€BPOIICKY 3ajeJJHUIy HApo/a, CPICKO JAPYIITBO je U3Pa3UTO CUPOMAIIHO,
€KOHOMCKH Hepa3BUjeHo, cJ1abo HUHTEPECHO CTPYKTYPUPAHO, HEYIIPABJ/bUBO,
HOPMAaTHUBHO U BPEJAHOCTHO 3aMyLITEHO, TEUIKO NMPUJIAT0A/bUBO ¥ OJHOCY HA
HY>XHe npoMeHe. Hacsiehe conyjasiHo-eKOHOMCKUX MpaBa yclopaBa ycBajakbe
JINOepaHO-IeMOKPATCKe OpUjeHTaldje U TpuiarohaBame MOJIeTy TPXKUIIHE
KOMIIETHIH]je. YCBOjeH MO/ieJl TepCOHAaJIM30BaHOT ay TOPUTETA U je JHOAPTHjCKe
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Jp>KaBe, JlaHac NpeodpaKeH Y CUCTEM MAPTHjCKe JIp’KaBe, OJJHOCHO CUCTEM
Ay TOPUTAPHOT NAPTHjCKOT JIMAEPCTBA, yCIIOpaBa U3rpagby CaMOCTAJNHUX,
HEe3aBUCHUX U QYHKIMOHAJTHUX UHCTUTYL[Hja pKaBe.

CTame ClIpeMHOCTH 33 €BPOIICKe HHTerpalije MOXKeMOo I0CMaTPaTU Uy OJHOCY
Ha NMpaBHY KYJTYpy cprckor apyimTsBa. OHa je Mo pa3BOjHOCTH MpeJsasHa
IpaBHA KyJTypa U3Mehy MoJaHUUKO-ayTOPUTAPHE U JeMOKpaTCKe KYJIType
JbYACKUX TpaBa. [I[peMa KpuTepujyMy U3BECHOCTH U aHTUIIUIIATUBHOCTHU He
06e36ehyje mpaBHY CUT'YPHOCT U NPeJBUALUBOCT UHTEPECHOT JlesioBamwa. C
063MPOM Ha aKCHUOJIOIIKHU KPUTEPHjYM, OHA je ©3pa3UTO HHKOHTPYEHTHa ca
HOPMAaTHBHO-BPEJHOCHOM TPaJUIUjOM MOJAEPHUX ApyLITaBa. Y3uMajyhu y
0631 p 3Hayaj NpaBa Kao peryJaTUBHOT CUCTEMA JIPYLITBA, OHA je BUIIe OKPEHYTa
TpaJULMOHAJIHUM U aHOMUYHUM MpOoLeCUMa KOjU Cy 4eCTO Y CYIPOTHOCTH ca
BakehuM HopMama. HopMe koje mpomnucyjy MHAMBHAYaHA IPABa, NOJAENY
BJIACTH, HE3aBUCHOCT MHCTUTYI[H]ja, IOCTAJIe Cy HEyKOpewEeHe y APYIITBY ca
aHTUJIMGEpasTHOM, OPraHCKOM, KOJIEKTUBUCTHUYKOM TpaauidjoM. C 063upom
Ha NOJIMTHUYKO-NAPTHjCKY oJpeheHoCT npaBa, npaBHa KyaTypa y Cp6uju je
HONMYJMCTUYKA, KJIHjeHTEeJNCTUYKA, Ca BUAJbUBOM NIPAaKCOM MaHUIyJaLHje
M0jMOBMMa, UHTepecHMa U moTpebama APy TBa.

[IpaBHa Ky/ITypa, Moce6HO ycTaBHA MpaBHA KyaTypa Cpbuje, He caMo Ja
je UHKOHIpyeHTHa ca mweHUM BaxkehuM, kogudukoBaHUM NpaBoM, Beh
M Ca eBpPOICKOM JpYUITBEHOM MpPaBHOM Ky/aATypoM. [IpaBHa KyjaTypa, ca
CTAHOBUUITA UHTErpaTUBHOr KanauuteTa Cpbuje, Mopa ce mocMaTpaTH ca
HEKOJIMKO 3HaUYajHUX CTAHOBUILTA: IUHTBUCTHKE [PABa, XepMeHeyTHKe NPaBa,
COLIMOJIOTHje paBa U NOJWUTHKoJIOoTuje npaBa. OBakBa CJI0jeBUTOCT NIpaBHe
kyatype (S. Kovacevic, 2014), HaBosi1 Hac Ha 06yXBaTHO, UHTErPaJIUCTHYKO
novMame Ipoleca XapMoHusanuvje. TpaH3UIMOHU NPOLECU eBPONCKUX
HWHTerpanuja Mopajy o6e36eUTU NoTpebaH U JOBO/bAH CTENEH JPYUITBEHOT
KOHCeH3yca 6a3UYHUX CTPYKTypa. BpeAHOCTH U HOpMe KojuMa ce TeXH Mopajy
OUTHU yTeMesbeHe Y APYLITBEHO], MOJUTHUYKOj U NPABHO] KYJATYPH APYIITBA
a MUcaHa HOpMa OMTHU NpUMeHeHa U NMpPHUMeHJ/bUBA. AKO JIMHTBUCTHUYKHU
M XepMeHeyTHYKHU acleKT Bakeher mpaBa HeMa JOBOJbHO [JPYIUTBEHUX,
€KOHOMCKMUX, KYJTYPHUX, TOJUTUYKHUX U IPYTUX MOTYNHOCTH 33 IPUMEHY, OH/ia
npaBo HUje QYHKIIMOHAJIHU U [IeJIOTBOPHU PeTyJaTUBHU CUCTEM 3ajeJHULLE.
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The Legacy of Legal Culture and Serbia’s European Integration
Summary

In the context of the EU integration, it is certainly insufficient to harmonize
only the positive law and the institutional regulatory framework. In order to
provide for the implementation and application of the positive law, the political
and legal culture must be congruent with the legal tradition of the European
Union. The “implantation” of legal institutes is a fashionable trend common to
all transition countries, which fail to recognize a significant and inevitable fact
thatlaw is created and applied in the country-specific traditional, cultural and
social context. Legal norms achieve their intended purpose only when they are
reinforced by a number of other traditional, cultural, political, economic, and
social circumstances. Hence, there is a specific functional and structural relation
between law and social culture: on the one hand, law is the product of society; on
the other hand, law is also the creator of social norms. Consequently, instead of
“copying” the legal norms of the European Union, it is necessary to create a social
framework for the implementation of applicable, effective and equitable EU law.

In addition to nomotechnics, scientific research on the “harmonization of Serbian
law with the EU law shall include the analysis of other factors, which are only
apparently outside the legal framework but which are important for the general
outcome of this process.

(1) Our legal culture is largely authoritarian, which is evident in the prevalence
of power in the process of making and applying the law and in the dependen-
ce of the judicial system from the executive branch of government. Law is an
instrument of political power of the legally unaccountable executive branch
of government. The authoritarian legal rules are not an expression of reason,
prudence, wisdom and general public interest but a temporary constellation of
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interests of power-holders while the normative activity is a short-term tactics for
accomplishing these interests. As the public interest is defined and normatively
framed in line with these interests, there are diverse quasi-techniques which
reflect the arbitrary application of law.

(2) The recent state-building legal history is characterized by a prominent legal
discontinuity, which has two forms of expression: first, legal discontinuity is are-
sult of frequent changes of different and often conflicting socio-political systems
of government, which are necessarily accompanied by respective changes in
the positive legislation; second, discontinuity may also be a result of frequent
legislative changes within a specific type of legal system. Such practices give rise
to contradictions and polarizations in the legal culture and legal socialization.

(3) The common feature of all legal systems (thus far) is the problem of applying
the law, or the applicability of the normative framework. The normative legal
tradition is not accompanied by the consistent factual application of the envisa-
ged norms. Frequently, there is a prominent incongruity between the norm and
the actual state of affairs. In addition to undermining the important function
of law, this phenomenon shows the prevalence of traditional legal heritage in
Serbian social relations.

(4) In comparison to transition countries which have meanwhile been integrated
into the European Union, the Serbian society is poverty-stricken, economically
devastated, inadequately structured in terms of public/private interests, nor-
matively underdeveloped and value-barren; as such, it is difficult to administer
and hard to change. The heritage of socio-economic relations slows down the
reception of the liberal-democratic system and the adjustment to the model
of competitive market economy. The former model of irrational authority of a
powerful leader and a single-party system has been transformed into the party-
state system (partocracy) involving the dominant role of the authoritarian party
leadership, which slows down the development of independent, autonomous and
fully functional state institutions.

All these developments undermine the harmonization process which presumes
the minimum level of social compatibility between the harmonization model
and the society which is being harmonized.

Key words: European Union, Serbia, autoritarian legal culture, discontinuity,
incongruency, social legal framework.

874





