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KAKO OCTABHUHCKH CY/] TPEBA JIA IIOCTYIIH KAJZIA Y TOKY
IIOCTYIIKA 3A PACIIPAB/bABGE 3AOCTABIITHHE YYECHULIH
OCIIOPE YTOBOP O /JOXKHBOTHOM U3/IP>KABAHY?"™"

Ancmpakm: Kada ce y moky ocmaguHckoz nocmynka cydy npe3eHmyje
y2080p 0 00HCUBOMHOM U30PHCABAHY, KOjU je 0cmagu/aay 3aK/byyuuo y
y/103U npumMaoya u3opicasarsd, d y4ecHUyu y NOCMynKy y2080p 0cnope,
nocmas./ba ce numarbe Kako 0CMasuHcku cyd mpeba da nocmynu: da /u
da nocmynak npekuHe U y4ecHUKe ynymu Ha napHuyy u/au nocmynax nped
YNhpasHUM op2aHoM 0a cnop peule, uau da, He3a8UCHO 00 Nocmojarea chopa,
0CMABUHCKU NOCMynak 0eAUMU4Ho Uau y nomnyHocmu o6ycmasu. Y pady,
aymop ykasyje Ha dyz20200uwirey npakcy domahux cydosa koju, y cay4ajy
nocmojarea y2080pa 0 d0HUBOMHOM U30PHCABAHY, NO3UBAJY HACAEOHUKe
npumaoya usdpicasarea da ce usjacHe da AU NPU3HAjy NYHOBANCHOCM
yeosopa. Y cayuajy da Hacaeo0HUyu ocnope npasHy 8a./baHOCM y2080pa
0 d0XHCUBOMHOM U30PIHCABAMY UAU UCMAKHY pa3J102e 3d He208 packuod,
suwedeyeHujcka jyoukamypa je udHedpu.a cmae da nocmynak mpeéa
npekuHymu, a yyecHuke ynymumu da nped Hao/aAei#cHUM Op2aHOM peule
cnop. HcmospemeHo, aymop yKasyje HA HOBUja CMAHOBUWMA 8UWUX
cydosa, Koja cy u3Hemay HeKOAUKO CAy4ajesa, npema Kojuma Hema mecma
npekudy 0CmaguHcKoz2 NOCMynkKay c/y4ajy cnopa Koju ce muve y2o8opd o
doocusomHoM u3dpaicasarsy, 6ydyhu da makas ocHo8 3a npekud nocmynka
3aKoH 0 8AHNAPHUYHOM Nocmynky He nponucyje. AHaausupajyhu ose
cynpomcmas./beHe cmagose U pa3HoAUKO nocmynarbe y npakcu, y pady ce
Hacmoju da ce o02oHemMHe Kako 6u cydosu, npudpacasajyhu ce cmpozo ca108a
3akoHa, mpeb6asio da nocmynajy. Takohe, Kpumuuku ce aHaau3upajy ooyke
ocmasuHckux cydosa da deAUMUYHO 06ycmase 0CMAasuHCKU NOCMynak
Y 00HOCY HA UMOBUHY KOja je y2080pOM 0 JOHCUBOMHOM U3OPAHCABAILY

* novak@prafak.ni.ac.rs
** Pajy je pe3y/aTaT UCTpaXKUBaka Ha MPOjeKTy ,3allTUTA JbYACKUX U MalbUHCKUX NpaBa y
eBPOIICKOM IpaBHOM mpoctopy” (6p. npojekta 179046), koju peanusyje [IpaBHu dakynTet
YuuBep3uteray Huuy.
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obyxsaheHa, 6ydyhu da uHcmumym deaumuuHo2 06ycmas.barbd N0OCmynkKa,
Kao HU deAuMu4Hoe 06ycmas./barba pachpas/arba 3a0CmasuimuHe, 3aKoH
0 8AHNAPHUYHOM NOCMYNKY HE NO3Hdje.

KsyuHe peuu: y2080p 0 002#u80mMHOM U30prHcasarsy, npekud 0cCmasuHcKko2
nocmynka, 06ycmaea ocmagsuHcko2 noCmynka.

1.YBog

Jlomaha mpaBHa TeopHja U Cy/[CKa Ipakca BEpPOBAaTHO He I0O3HAjy TaKo
KOMIIJIEKCAH NPaBHU M0CA0 KOjU U3HOBA U U3HOBA, y CBAKOM CBOM aCIEKTY,
M3a3uBa AujeMe Kako Mehy nocjeHUIMMa TpaBHe MUCJIH, TAKO U Y jyAUKATYPH,
Kao ILTO je CJIy4aj ca yTOBOPOM O JI0’KMBOTHOM U3/p3KaBawy. JJOKTpUHapHe
HeJIOyMHUIle TOJMKOT Cy IUjana3oHa, /la Ce TOTOBO y CBAKOM CErMEHTY y Be3U
OBOT PaBHOT 10CJIa MOT'Y HahY TEOPUjCKU CTABOBH Y IOTIYHO] KOHTPAJUKLUjU
jeAHU APYTUMA, Kao U AUjaMeTpaJHO CYNIPOTHE CY/ICKe OJIIYKe, 3aCHOBAaHE
Ha (FOTOBO) UAEHTUYHOM YMHEHUYHOM CTamy. PA3HOJIMKOCT Cy/icCKe MpakKce
OUYHTYje ce He caMo Yy MOTJIely MEPUTOPHOT O/IIy4YHBamba CyA0Ba 10 6POjHUM
CIIOPHUM NMUTakKMa, Beh U IPUIMKOM JJOHOLIeHha 0/IIYKa Koje Cy NPOoIleCHOT
KapakTepa.

OBaj paj nocehyjeMo jeJHOM cerMeHTY INPOLECHOT JieJIoBatha OCTABUHCKUX
CyZoBa - Kaja npeJ co60M MMajy yTOBOp O J0KUBOTHOM M3/ pXKaBamy, KOju
je y yJ1031 IpuMaola u3ApKaBakma 3aK/by4MJI0 JIMLEe YMja ce 3a0CTaBLITHHA
pacnpaBJsba. Kajja y ocTaBUHCKOM IOCTYNKY M3a CMPTU IpMMaolia U3/ip:KaBatba
YTOBOp O JOXXUBOTHOM U3/ipKaBamy Oy/ie Npe3eHTOBaH, peJlOBHO jeJjlaH WU
BHLlE yYeCHUKA IOCTYKa 0CIOPaBajy keroBy NyHOBAXXHOCT UJIH Ce II03UBAjy
HaII0CTOojakbe pa3Jiora 3a packu/ yrosopa. [Intame Koje ce noctas/ba y 0BaKBOj
CUTyallMjU jecTe KaKo Cy/Ji, HaJIeXKaH 3a pacipaBJbatbe 3a0CTABLUITHHE, Tpeba
Ja MOCTYIH, KaKBy OJJIYKY Aa JioHece? YIYTUTHU y4eCHHKe NMOCTYIKa Ha
NapHULY U IPEKUHYTHU OCTaBUHCKU IOCTYMAK, UM HE3aBUCHO 0/ OCIIOpaBamba
yroBopa OCTAaBUHCKHU NOCTYNaK 06yCTaBUTH NUTamE je Ha Koje OAT0BOD Jaje
CaMO OCTAaBUHCKHU CYJ, KOjU Y KOHKPETHOM cJy4ajy noctymna. Og oayke cyga
3HayajHo he 3aBUCUTH NpaBHA [I03ULIUja CBUX aKTepa Y MOCTYIIKY.

Y paay heMo ykasaTu Ha AyroroJUIIKky NPaKCy NOCTYHamkba OCTABUHCKUX
CyZl0Ba y OBUM CJIy4YajeBUMa ¥ aHAJIU3UPATHU 320KPeT KOjU CY CYA0BU YIHHUIU
NOoCJ/IeIlbUX TOJMHA, CBE Y HACTOjakby J1a MOKYLIaMo Aa foheMo /10 oroBopa Ha
NUTalke KOjUM CMO HAaCJIOBUJIHM OBaj paJ,.

278



H. Kpctuh | cTp. 277-293

2.IlocTaB/bame IpoGaEeMa

Y 0CTaBMHCKOM MOCTYIIKY, [[eJIOKYITHA NPOIleCHA aKTUBHOCT CyJia' ycMepeHa
je Ha yTBphUBame CBUX HacJeJHONPAaBHUX MOCJAeAMIla CMPTU OCTaBHOLA
(cyn yTBpbhyje cacTaB U BpeIHOCT Her0Be 3a0CTAaBLITHHE, KO CY HacJAeJHULIU
Y 110 KOM OCHOBY Cy M03BaHHU Ha HacJiebe, KoJIMKa je BeJIMYMHA HACJIeJHUX
JleJIOBa, OZJHOCHO KOja mpaBa U3 3a0CTaBUITHHE NMPUNAaZajy YHUBEP3aJHUM
Y CUHTYJIApHUM CYKIIeCOPUMA, UTA), KaKo 61 Ha 6a3u MOTIIYHO yTBphHeHor
YHbeHUYHOT CTaka pelllemheM 0 HacjehuBamwy pacipaBUo 3a0CTaBIITHUHY.

CBOjy OAJIYKYy OCTaBMHCKM CyJ, MOXe 3acHOBAaTH CaMO Ha HeCHOPHUM
YHbeHUIaMa, 6110 1a 0 buMa Mehy yuecHULMMa y IOCTYIKY HUje 6UJI0 cropa,
WJIU CYy y4YWibeHe HeCIIOPHUM IIpeJ| Ha/lJIeXKHUM OpraHoM y NapHUYHOM WJIX
ynpaBHOM NocTynKy.? OcTaBUHCKHU cy/J| he pacnpaBUTH 3a0CTaBIITUHY aKo
Mel)y yyeCcHHULMMa OCTaBUHCKOT IOCTYIIKa HeMa Cllopa 0 GUTHUM YHibeHHUIlaMa
Ha KOjuMa pellewe Tpeba 6UTH 3aCHOBAHO. YKOJIMKO ce Mehy yyecHUIIUMaA
y MOCTYIIKY jaBU CIIOpP OKO HeKe YHHeHMUIle pesieBaHTHe 3a paclpaB/bambe
3a0CTaBUITHHE, OCTAaBUHCKHU CyA, 6yayhu Aa cyau ,y 6esuM pykaBunama“,
Hehe ce ynymTaTH y peliaBame criopa, Beh he yuecHuKe y IOCTYIKY peliembeM
YIYTHUTHU A CIIOp pelle y NapHUYHOM MJIM YIIPAaBHOM NOCTYNKY. Ha mapHumy

1 Hoesnpanu 3akoH 0 BaHMapHUYHOM nocTynky, Ci. rinacHuk CPC, 25/1982 1 48/1988 u
Cu1. rnacuuk PC, 46/1995 - ap. 3akon, 18/2005 - ap. 3akoH, 85/2012,45/2013 - ap. 3aK0H,
55/2014 1 6/2015 (masme: 3BI1), nponucyje a 0CTAaBUHCKU CYJi MOXKe, JOHOLIIEHEM pellleha
KOHCTUTYTHBHOT KapaKTepa, IOBEPUTH CIPOBOherhe 0CTaBUHCKOT OCTY KA jaBHOM GeJiex-
HUKY, U TO OHOM KOjH je cacTaBHO CMPTOBHHUILY, YKOJHMKO 3a TO HE TIOCTOje cMeTHe (4. 110a
y Be3u ca 4J1. 30a, cT. 2 3BII). JaBHOM GeJieXXHUKY ce CIpOBOhere 0CTaBUHCKOT NOCTYNKA
MO’Ke IOBEPUTH CAMO aKO je 3a HacJiehuBawe MeposaBHO NpaBo Peny6snke Cpbuje - Kaja
TO HUje CJ1y4aj, Cy/, je UCK/bYUMBO Ha/lJIexKaH Jja ClipoBe/ie nocTynak. /lera/bHuje o fesieru-
pPaHOj Ha/IJIEXKHOCTH jaBHOT GeJieXKHUKa 3a CIPOBOherhe 0CTAaBUHCKOT OCTYIKA, BUJETH
(CtojanoBuh, Bupuh Tpaunuh, 2015: 35-39). Tpeba uctahu fga y TpeHyTKy 3aBplIeTKa
OBOT pa/ja, yIPKOC TOME ILITO je 0/ IoYeTKa NpUMeHe CBUX HOPMU 3aKOHA 0 jaBHOM GeJiex-
HuutBy Cia. rmacHuk PC,1/2011,85/2012,19/2013,55/2014 - fp. 3akoH 1 6/2015, npoTeksio
20 mecenu (3akoH je y npumenu of, 01. 09. 2014. roguHe), oBe oApeade Cy U 1a/be MPTBO
CJIOBO Ha manupy, 6yayhu ga 1o caja jaBHUM GeJieXXHUIIMMA HUje 6UJI0 TOBEPEeHO Boheme
OCTaBHHCKHUX IOCTynakKa. M3 Tor pasJora, a ¥ ca iu/beM jia He onTepehyjemo npesuiie
TEKCT, ¥ 1a/beM Jies1y paZy heMo roBopuTH CaMo 0 OCTAaBUHCKOM CyAy, Kao noctynajyhem
Yy OCTaBUHCKOM MOCTYIKY.

2 OpoBor npaBuJianocToje u3y3enu. HauMe, yKoJIMKO OCTaBUHCKHU CyJ IPONYCTHU Jla Yy TH
y4YeCHHUKe MOCTyNKa Ha NapHUIy UJIM YIIPaBHU NOCTYNaK, Kao U y c/y4ajy Kajila y4eCHUK
MOCTYIKa KOjH je y yJI034 Ty»Holja ynyheH Ha MapHUILY He IOJJUTHe TY»K0y ¥ 0CTaB/bEHOM
POKY, Te CAM pelly CHOPHO YHHeHUYHO NUTake, OAJyKy Ne 3acHOBAaTH Ha YMHeHUILaMa
KOje je yTBpAUO. Y TOM CJ1y4ajy, y4eCHUILIM OCTABUHCKOTI IIOCTYIIKA HUCY B€3aHU OHUM LITO
yTBphHEeHO NPpaBHOCHAXXKHUM pellekeM 0 HacaehuBamwy, Beh Mory u a posteriori y napHunu
yTBpHUBATHU MOCTOjame, OJJHOCHO HeMoCcTojabe Heke yubeHUle (CTtojanoBuh, Buguh
TpuuHuh, 2015: 92).
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he, y yn03u Ty»uona, 6UTH ynyheH yyecHUK NOCTYINKa 3a pacnpaB/bame
3a0CTaBIITHHE YHje paBo Cy/i cMaTpa Makhe BepoBaTHUM.? OmiiTe je mpaBUjIo
Jla TepeT loKa3MBama YMHEHUIIA KOje jelaH MPaBHU 110CA0 Y HE HEBA/baHUM,
majJia Ha CTPaHKY Koja ce MO3WBa HA HeTOBY HUIITABOCT UJH PYIL/bUBOCT
(Mo3uuh, Pakuh-Boguuenuh, 1999: 242). Y Hauoj JOKTPUHHU 3aCTyMa Ce CTaB
Jla CyJl MOpa BOJAUTH padyyHa Ha YHjoj Cy CTPAHU 3aKOHCKe NMPETHOCTaBKe (a
KaJia ce paJU 0 3aBelliTakwy, IPeTIOCTAaBKa jecTe /ja je OHO MYHOBAXHO), Te
CXOJITHO TOMe YIIYTUTH CYNIPOTHY CTPaHKY Zia MoKpeHe napuuny (Autuh, 2007:
372), MaJla ©Ma U MULL/bEWA /1A CYJ, y CBAKOM CJIy4yajy Tpeba /ia OLleHU CBe
JlOKase M Ha OCHOBY HUX OJJIYUH YHje he MpaBo cMaTpaTH Makbe BEPOBATHUM
(BnarojeBuh, 1969: 335). Camo yKOJIMKO ce Mehy ydyecHUIIMMA Y TOCTYIKY
[0jaBU CIOP O MPUMEHHU MPaBa, CXOJAHO APEBHOM PHMCKOM MPaBUJY iura no-
vit curia, ocTaBUHCKHU cyJ he caMocTaJIHO pacnpaBUTH CBa CIIOpHA NpaBHaA
nurama.t’®

[Ipe3eHTOBamke yroBopa O [J0XUBOTHOM HW3JIp>KaBamy y MHOCTYNKYy 3a
pacnpaB/balbe 3a0CTaBUITHHE MPHUMaolla U3/ipXKaBakba, GUTHO yTHYE Ha
MOCTyTakbe U 0/[JIyYMBake 0CTABUHCKOT CYZa. YTOBOP CyAy, 10 IPaBUJIY, HA YBUJ
CTaBJba JlaBaJial] U3/Ip>KaBakha Ha POYMIITY 3a paclpaB/bakhbe 3a0CTABIITHHE
WJIM IpMepaK yroBopa maJsbe HOI_LITOMG‘ U TUMeE Ce JIETUTUMMUIIE Ka0 TUTYJIap
Ha UMOBHHHU Ko0ja je CBe JI0 TpeHyTKa CMPTH NMpHIIaaJia 0CTaBUOIy/TIPUMaOIly
M3/piKaBama, U Koja HUje ci060/Ha 3a HacsiehuBamwe.” HepeTko, TO je v pBU
TpeHyTaK KaJia ce YYeCHHUI[M OCTaBUHCKOT MOCTYIKa, UM 6ap BehuHa muX,
VOIIITEe yINO3HAajy Ca MOCTOjalkbeéM OBOT YTrOBOpAa, CBAKAKO U Ca HErOBOM

3 Bupgetu: ua. 23, cT. 2 3BII.
4 Bupetu: 4. 119, ct. 3 3BII

5 O pa3rpaHu4Yerny YHHEHUYHOT U MPaBHOT NHTakha y OCTABUHCKOM IOCTYIKY, BUIIE
(TprosueBuh-Ilpokuh, 2015: 638-641).

6 JlaBajan U3/ p>KaBakba, HAPABHO Y3 YCJIOB JlJa HUje OCTaBUOYeB YHUBEP3aJHU UJIM CUHTY-
JIapHU CyKILiecop mortis causa, HUje y4eCHUK y OCTAaBUHCKOM IIOCTYIKY — OH Ce CaMO MOXe
cMarpatu cnopefHuM yyecHukoM (bypbhesuh, 2015: 287), 6ynyhu fa 4. 3, ct. 1 3BIl npo-
NUCyje [ia je Y4eCHUK y IIOCTYIKY JIMILe KOje je IOCTYIAK NOKPEHYJI0 UJIH, IMLE O YUJUM Ce
[paBMMa UJIM IPAaBHUM UHTEpeCcHuMa oJJ1y4yje y NOCTYIKY, IUTO KO/, AaBaola U3 pKaBama
HUje CIy4aj, jep beroBy NpaBHY MO3UIHjY pelllere 0 HaciehuBamwy He TAHTUPA HETIOCPEAHO.

7 HapaBHO, 0B/ie je pe4 0 HUMEHOBAaHOM yIOBOPY O I0’)KMBOTHOM H3/ip>KaBamy, peryJMcaHoM
yysaHoM 194 3akoHa o HacsiehuBamwy, Ci. rimacHuk PC, 46/1995,101/2003 - ognyka YCPCu
6/2015, ko Kora je mpeHOC UMOBHUHCKHUX Zi06apa ca mpyMMaolia Ha JaBaolia U3/ p>kaBama
O/IJIOKEH 10 CMPTH BUTaMLHUjaTa. T3B. HENpaBU YToBOP O A0XKUBOTHOM M3/ip>KaBaby,
KOJi KOTa ce MPeHOC UMOBUHCKUX NIpaBa BPIIM 3a XKMBOTA IPUMaolia U3/ipKaBamba, HUje o]
3Hayvaja 3a pacnpaBJ/bake 3a0CTABUITHHE, 6y Ayhu fa vMOBHHA 06yxBaheHa yroBOpOM HUje
npunajaJjia ocTaBUOLY/IpUMaoly U3/p:KaBakha 10 TPeHYTKa kheroBe CMPTH.
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Ca/Ip>KMHOM M ITPaBHUM I0CJejiIlaMa Koje U3 yroBopa NporuCcTUYy.® YKOIHKO
YYECHULM Yy NOCTYNKY HUCY IPUCYCTBOBAJIN POYULITY, CYJ, UX yIIO3HAje ca
nocrojameM yrosopa. CasHamwe Ja je ocTaBuJaL, 3aKJ/bY4HO Ca HEKUM JIMLIEM
0Baj NpaBHU I10CA0, KOjUM je pacroJiarao LeJOKyIHOM CBOjOM UMOBUHOM,
WJIM UMOBUHCKHM IIpaBMMa TaKCaTUBHO HaBeJleHUM y yrOBOpY, U TUMe CBoje
HacJleJ[HUKe OCTaBUO 0e3 OYeKHMBAHOT HACJEeJCTBA, U3a3UBa Pa3JIMUUTeE
peakiyje KoJ y4YeCHUKA y NOCTYIKY.

Y4yeCcHUIIM Yy NOCTYIKY, HAPOYUTO aKO UM je I0CTOjakbe yroBopa 61JI0 T03HaTO,
MOTY ce OIlpe/ie/IMTH Jja He ocniope yrosop. Ilo npasuiy, MehyTum, peaknuje
BUTA/JMLMjaTOBUX HacJeJHUKa Cy OypHe, U OHU HeNOCpeJHO HAKOH Ca3Hamba
3a yroBOp UCTHYY Jla OCIIOpaBajy IPaBHY Ba/baHOCT YrOBOpa UJIK YKa3yjy Ha
OKOJIHOCTH KOje Cy OCHOB 3a H-eroB packu/. K/byuHo nuTame Koje ce N0CTaB/ba
jecTe na /M NMo3MBake yYeCHHUKA y NOCTYNKY Ha pasJiore 3a pacKusz UJIH
IpaBHY HeBa/baHOCT YTOBOPa UMa O1JI0 KaKaB yTHUIAj Ha IOCTYTame Cy/ia KOjUu
pacnpaBJba 3a0CTaBLITHHY, U Ha TO KaKBY OZJIYKY IIPOLIeCHOT KapaKTepa Tpeba
Jia foHece? Jlpyra AuieMa jecTe Jja Jiv je CyA Ay>»KaH /ia y4eCHUKe y IOCTYIKY,
KOjU HUCY IPUCYCTBOBAJIU POUYHUILTY 3a paclipaB/bake 3a0CTaBIITHHE, yIIO3HA
ca NOCTOjalkeM yroBopa M Jia Jiu Tpeba Jla UX N030Be Jia Ce h3jacHe Ja Ju
ocropasajy yrosop?

3. YKpaTKo 0 3aKOHCKHUM pa3J/103uMa 3a NPpeKus,
U 06YCTAaBY OCTAaBUHCKOT MOCTyNKa

Pa31031 3a npeKu/; OCTaBUHCKOT MOCTYNKa Nponvcanu cy 4. 119, ct. 2 3BIIL.
[IpaBHO peJjieBaHTHe YHibEHULIE, KOje, YKOJHUKO Cy CIOpHE Mehy yuecHUIIMMA,
Jl0BOJle 10 IpeKK1/ia OCTaBUHCKOTI IOCTYIIKA, 3aKOHOaBall Ha U3BeCTaH HAYUH
KJIacupHKYje y HEKOJIMKO KaTeropuja. Kao cmopHe, 3akoH npe cBera npernosHaje
YHibeHHIle 0J1 KOjUX 3aBHMCH NPaBO Ha HacJslehe, HAPOUUTO y NOTJIEeAY OJJHOCA
0CTaBUOIIA U HACJIeJHUKA HA OCHOBY Kora HacJjiehyje o 3aKoHy, Kao U MU Tamba
NyHOBA>*XHOCTHU UJIY CaZip>KUHe 3aBelliTama. [IoToM, npaBHO 6UTHHUM CMaTpPajy
ce YMHEeHHUIle 0/ KOjUX 3aBMCH OCHOBAHOCT 3aXTeBa HaJPKUBEJIOT CYyNpyKHUKA U
NI0TOMaKa 0CTaBUOYEBUX, KOjU CY >KUBeJIM Ca 0CTaBUOLIeM Y UCTOM JoMahHHCTBY,
Jla UM Ce U3 3a0CTABIITHHE U3/IBOje peJMeTH AoMahuHCTBA, KOjU CayKe 3a
3a/10BO/baBatbe CBAKOJHEBHUX NOTPebHa, Kao M OHE YUHEHHUILE O/ KOjUX 3aBUCH
BeJINYMHA HacJleJHOT Jie1a, a HAPOUYMTO KOje ce TUUY ypadyyHaBatba y HacjleHU
Zeo. KoHauHO, ¥ YubeHHIIe 0/] KOjUX 3aBUCH OCHOBAHOCT UCKJ/by YeHha HY)KHUX

8 VYKousiMKO AaBaJjal u3ApKaBawka HUje y4eCTBOBAO Y OCTABUHCKOM IOCTYIIKY, UJIU ce y
TOKY IOCTYIKa HYje 103Bao Ha yroBOp 0 J0XKMBOTHOM U3/ipXKaBakby, CBOja lTpaBa U3 yroBopa
MO>K€e OCTBAapUTH y MapHULK. BuseTu: ognyke OxpyxHor cynay Kparyjesny, ['x. 650/93, ox
18. 06.1993. rogune u Oxkpy»xHor cyaa y [loxxapesny, k. 610/95, oz 03. 05. 1995. roguHe
(HaBegeHo npeMa: Y6aBuh, 2004: 282-283).
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HacJleTHUKa UJIM OCHOBAHOCT pasJjiora 3a HEeJIOCTOjHOCT, Kao U YUHbeHUIIA O
TOMe J1a JIK Ce HEKO JIMIle 0[peKJIo 01 Hacsieha, OCHOB cy 3a MpeKH /I IOCTyKa
3a pacrnpaBJ/bakbe 3a0CTaBIITHHE.

Crop y moryiefly nocTojama pasJiora 3a pacKu/, Ul HEBaXXHOCT yroBopa o
Jl0’KMBOTHOM U3/Ip3KaBalby, 3aKOHO/laBall He IIpeNo3Haje Kao OCHOB 3a IPeKH /|,
OCTAaBHHCKOT ITOCTYIKA. 3allITO je TO TaKo, pa3MoTpuheMo y pefjoBMMa koju he
yCJIeJUTH KacHHje.

Mako je, HauesTHO, 0OCTAaBMHCKH CYJ HaJJIeXKaH /ja peliaBa ClIOPOBe O IPUMeHHU
npaBa, 3aKOHo/aBall npe/iBubha Ba 0ACTyNakmba 0/ OBOT IpaBuJia: kKajia Mehy
HacJeJHUIIMMa IIOCTOjU CIOP O TOMe /ia JIM HeKa HMOBHHCKA NpaBa yJase y
3a0CTaBUITHHY WJIM Ce HACJeJHUIIY CIIOPE y MOTJIe/ly 3aXTeBa IOTOMaKa Koju
Cy KMBEeJIH 33jeJHO Ca OCTAaBHOLEM, 3a U3/IBajalbeM IbUXOBOT JOIPHUHOCA ¥
yBehamwy BpeiHOCTH 3a0cTaBIITHHE. He3aBHCHO o/ TOTa J1a JIM Ce paJiy O CIIopy
0 YMHEeHMLlaMa UJIM CIIOPY O IPUMEHH IIpaBa, y OBUM JBaMa CJy4ajeBUMa Cy/
je Ay>KaH Aa ynyTH CTPaHKe Jla NOKPeHY NapHUYHH UJIU YIIPaBHU MOCTYNaK,’
y KoMe he ce CIOPHO NHUTalk€e PELIUTH.

Cyn he neduHUTHUBHO 06YyCTaBUTH paclnpaB/balbe 3a0CTaBIITHHE Kaja
oCTaBWJIAll HUje HMMao 3a0CTAaBLITUHY, Te je Jda/be Boheme MOCTYMKa
Gecnpe/IMeTHO, Kao U Ka/ja je YMPJIH HMao CaMo IIOKPETHE CTBAPH Y MOMEHTY
JleJlalivje, a HUKO OJ HacJleJlHUKA He 3axXTeBa cipoBoheme pacnpage.'’ Ilo
JIOTHIIY CTBApH, OCTAaBUHCKH MIOCTYIAK Ce 00yCTaB/ba U YKOJHMKO Ce JIMILIE, Yhja
ce 3a0CTaBUITHHA paclnpaBJ/ba jep je Npor/jaleHo yMpJanuM, M0jaBU Kao XKHUBO, a
y TEOPHjHU Ce cMaTpa Jja MecTa 06yCTaBH MOCTYIIKAa MMa U Ka/la je OCTaBUJIAL]
ocTtaBuo camo ayroBe (CtojaHoBuh, 2011: 418). /leTMMHUYHO 06yCTaB/bakbe
NOCTYTIKA, UM 00yCTaB/bakbe MOCTYIIKA ¥ OAHOCY Ha oApeheHa MMOBHHCKA
Jlo6pa Koja cy nmpumnajaJja oCTaBUOLY A0 CMPTH, aJld He YHHE CaCTaBHU [JIe0
beroBe 3a0CTABLUITHHE, 3aKOH He NMPOIHUCyje.

4. Pa3HoJIMKA CyACKa NPaKca y cay4ajy Kaja Hacjie JHUIH
oCIope yroBpop o J0KUBOTHOM U3/ pPKaBamby

Kajia ce y Toky nmocTynka 3a pacrnpabJ/bakb€ 3a0CTaBLITHHE Ca3Ha 3a IOCTOjakbe
yroBOopa O JO0XKUBOTHOM H3JPXKaBamby, OKOJHOCTH KOHKPETHOr cJjydvaja
JUKTHUPAjy NOCTyNalke 0CTaBUHCKOT Cy/a.

HajjeqHocTaBHHMja je cuTyanuja Kajia je yroopom obyxBaheHa LieJloKymHa
MMOBHMHA IpUMaolia U3/jp>KaBatba, a HUKO 0/ lhbeI0OBUX HacJIeJHUKA He OCTIOPH
yroBop. ¥ ToM ciayu4ajy, 6yayhu na HemMa UMOBHUHCKHX Jl06apa CJI060JHUX

9 Bupgetu: 4. 121 3BII.
10 Bupgetu:un.113,cT. 1 u 2 3BIIL.
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3a HacsehuBamwe, cyj peliemeM 00yCcTaB/ba MOCTYIAK 32 paclipaBJ/bakbe
3aocTtaBuTHHE.!! UJeHTUYHY OJJIyKYy cyJ he JJOHETU U YKOJHUKO Cy Y
3a0CTaBUITUHH OCTaJle TIOKPETHOCTH, KOje HUCY OHJIE IpeZMET pacnojarama
yroBOpOM, a HUKO OJi HacjeJJHUKA He TpakU HacTaB/balbe MOCTYIKA U
crpoBobheme pacnpane (apr. u3 4. 113, ct. 2 3BII).

CriopHuje je Kako cyz fa NOCTYNM KaZja yTOBOPOM IIpyuMaJial U3 p KaBama Huje
pacrosiarao eJIOKymHoM UMOBHHOM, @ UMa MeCTa HacTaBJbaky NOCTYINKa (U3
pasJiora lTO y 3a0CTaBLITUHU MMa HENIOKPETHOCTH, UJIM 3aTO LUITO HACJeJHULLU
3axTeBajy HaCTaB/bame I0CTYIKA, IpeM/a 3a0CTaBIITUHY YUHE CaMO IIOKpeTHe
CTBapH), NpU YeMy HHUKO OJi HacJieJJHHKA He ocmopaBa yrosop. byayhu
Jla OCTAaBUHCKH NOTYNaK MoOe AYro TpajaTH, Ja Moxe A0ohU U 0 ’beroBor
IpeKua y cJayyajy cropa 0 HeKOj IpaBHO pesieBaHTHOj YHbeHUIY, IITO 61
LITeTUJIO MHTEepecuMa JlaBaolid U3/p>kaBakba, jep He 6U MOorao Ja UCXOAHU
yIMC IIpaBa CBOjUHE y KaTacTPYy HENIOKPETHOCTH Ha HENIOKPETHUM CTBapuMa
YUjU je BAHKIUXKHU BJIACHUK II0CTA0 Y YaCy CMPTH IIpUMaoLa U3/ pxKaBatbha
(Kpctuh, 2012: 209), ocTaBUHCKHU CY/IOBU CY HAIlJIM COJIOMOHCKO pelieme.!?
Haume, y npakcu cyZj0BU JJOHOCE pellemhe KOjUM JileJJMMAYHO 00yCTaB/bajy
NOCTYMAaK 3a paclpaB/bake 3a0CTaBLUITUHE Y 0JHOCY HAa UMOBUHCKA Z,06pa Koja
Cy IpeAMeT YroBOpa O J0O)KMBOTHOM U3/ipKaBamy.' PelllerbeM 0 HaciehuBamwy
HacJleJHUIIMMa Ce caMO paclo/ie/byjy OCTaBUOYeBa MMOBHHCKA [IpaBa Koja cy
yllJa y lbeTOBY 3a0CTaBUITHHY U KOja HUje OTYhHO yroBOopoM.

YKOJIMKO y4eCHHUIM NOCTYIIKA 32 paclpaB/bakbe 320CTABLITHHE OCTIOPe YTOBOP O
JIO)KMBOTHOM H3/Ip)KaBakby, IOCTABJba Ce MUTakbE /1a JIK OCTAaBUHCKU Cy/J] Tpeba
Jla IpeKHHe MOCTYNAK U YIYTH yYeCHHUKE Ha MapHUILY UJIM yIIPABHHU MTOCTYNAK,
y IIUJbY paspellieha CIIOpHe CTBAPH, UJIU /13, HE3aBHUCHO 0/] IOCTOjakba CIlopa, y
HOTHYHOCTH HUJIM IeJTUMUYHO 00yCTaBH OCTYIAK, Y 3aBUCHOCTH 0] TOTA /1A JIU

11 BupeTwu Hip. pemerbe OkpyxHoOT cynay Kpasmesy, I'x. 730/90, o 11. 07. 1990. rogune
(HaBegeHo nmpeMa: [louyua, 2011: 205), pemrewa OcHoBHOT cyaa y Kpymesny, 10. 328/11,
ox 21. 02. 2011. ronune, OcHoBHOT cyza y Humy, 30. 5108/11, ox 06. 08. 2012. rogune u
OcHoBHor cyznay [lupory, 20. 732/14, ox 17. 06. 2014. rogvHe (M3BOP: apXHBe Cy/L0Ba).

12 /la 61 MCX0/AMO YIHKC NpaBa CBOjUHE Yy KAaTacTap HEMOKPETHOCTH, KOjH, JOAyLIe, ©UMa
caMo JleKJlapaTUBaH KapaKTep KO/, OBOT YroBOpa, AaBaJal u3p:KaBamwa je Ay»aH /a, y3
NpeJJIor 3a yNUC, IoJHece Kao J0Ka3 UCIPaBy O YTOBOPY O JJOXKMBOTHOM U3/ip:KaBamby,
jaBHY HCIIpaBy KOjOM Ce JJOKa3yje YubeHUIa CMPTHU NpuMaona (M3B0J U3 MaTUYHE KIbUTe
YMPJIMX, CMPTOBHHIA, pellielbe 0 MPOoTJallielhby HeCTAJIOT JINIA 32 YMPJIO), U pellee cyia
0 00yCTaBM OCTABUHCKOT IOCTYIIKA Y OJJHOCY HA HEIIOKPETHOCTH KOje Cy IpeiMeT yroBopa.

13 Bujetu Hip. peiewha OnmTuHcKor cyaay Kpyuesny, 0. 649/08, o1 20.08.2008.roguxe,
OnwrtuHckor cyaay bopy, 0.180/09, oz 10. 08. 2009. roguHe, OcHOBHOT cyja y JleckoBLy,
1.0.1351/10, op 24. 06. 2010. rogune u OcHoBHOT cygay Cypayauny, 10. 1756/13, ox, 13.
02.2014. roguHe (M3BOP: apXUBE CY/10BA).
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je yroBopoM o6yxBaheHa IieJIoOKyIHAa UMOBHHA IPUMaolia U3/IpKaBamba, UH
caMo Ioje/iiHa UMOBHHCKA MpaBa?

[Ipakca cy0Ba 10 OBOM U TakY je pa3HoJiMKa. YMHU ce 1a y BehUHU ciyyajeBa
NPBOCTENEHU CY/I0BU 0J1a3e O/ CTaBa /ja je CIOp y NOTJeAy MYHOBAXKHOCTHU
yroBopa o0 J0’KUBOTHOM M3/pKaBakby NPETXO0JHO NMTame, 0] YHjer paspeliemnha
3aBHCH [IPABUJIHO U IOTNYHO paclnpaB/bakbe 3a0CTABLITHHE. 3aTO, Yy 6POjHUM
cJly4yajeBUMa, CyZOBHU JJOHOCE pelllerbe KOjUM YUeCHUKe MOCTyNKa ynyhyjy a
CIOp pa3pellle npej IApHUYHUM Cy/10M (EBEHTYAJIHO IpeJ, yIPaBHUM OpraHoM),
a MOCTYMAaK 3a pacnpaB/bakbe 3a0CTAaBIITHHE NPEKU/Ajy A0 MPAaBHOCHAXKHOT
OKOHYaHa MOCTYTKa Ipe/ HaAJIeXKHUM opraHoM.* OCHOB 3a peKU 1 OCTYy KA
cynoBM Hajuelthe Hasaze y unany 121 3BIl, y geny oapei6e KOjoM je IponHUCcaHO
Jlay cay4ajy KajZja ce HacJleJHUIU CIIope OKO Tora /ja i HeKa MMOBHHA YJ1a3u y
3a0CTaBIITUHY, MOCTYIAK Ce MPeKHU/Jia U CTpaHKe ynyhyjy fa criop pelie npes
Ha/JIexkHUM opraHoM. JIUIy uuje NpaBo CyJ cMaTpa Make BEpOBaTHUM, U Koje
ce ynyhyje fja mokpeHe NMOCTYNaK 3a pellermke CIOPHOT MPETXO0JHOT MUTaha,
ocTaBJba ce pok A0 30 faHa Jja NOCTYNaK IOKpeHe. Y CYIPOTHOM, OCTaBUHCKHU
noctynak 6uhe HacTaB/beH. HaBejeHU POK HUje MPeK/y3UBaH, Te ce MapHUIA
MOKe MOKPEHYTH U HAKOH HeroBor nporeka.’®

Basba HarJ1lacUTH ja CyZ,0BY, CBAKAKO U3 parMaTU4YHUX PasJiora, OBJie CBECHO
4YrHe N0BpeJly NpoLeCcHUX npaBuja. Haume, npema onpesnbama 3BII, kazga cyz
YIYTHU CTPAHKe Jla IOKPeHY NapHUYHU UJIM YIIPAaBHU NOCTYNaK, 0CTaB/ba UM
pok zio 30 faHa 3a HeroBO NMOKpeTamwe, a I0K 0Baj POK He IPOTEKHE, OTHOCHO
JIOK Cy/1 He 6y/le 06aBelLITEH /1a je TpeAMETHU ITOCTYNaK IOKPEHYT, 3acTaje ce
ca MOCTYNKOM 3a paclnpaBJbakbe 3a0CTaBIITHHe. Tek YKOJIMKO NapHULA WU

14 Bupgetu Hip. pemema OcHoBHOT cyfa y [lupoTy, Cyacka jeaunnna y badbyurnunu 1-20.
562/11,0116.05.2011.roauHe, OcHoBHOTr cyaay Humy, 30.4216/12,0107.02.2013.roaune,
30.4606/14,0125.12.2014.roaune u 30.3589/14, 01 27. 04. 2015. ronune, OCHOBHOT cyja
y CmenepeBy 20.476/13, 001 21. 03.2013. roaune u OcHoBHOT cyAa y Cypaynunu - Cyacka
jenuunna Braguaus XaH, 11-100.179/14 (u3Bop: apxuBe cyAoBa). OCHM IITO Cy OBE OAJTYKe
CIOpPHEe U3 NPOLECHOT YTJIa, 0 4eMy he OUTH pedH y Aa/beM TEKCTY, HEKe 0Jf OBUX OAJIyKa
MMajy ¥ 0361U/bHE MaTepHjaJHONPAaBHE MalkbKaBOCTH, KOje yKa3yjy Ha 3HaYyajaH cTeneH
Hell03HABaka MPABHUX II0jMOBA ¥ IPABHUX HHCTUTYTA O/ CTPpaHe NocTynajyhux cyzosa, 360r
Jyera M HeKe POoIeCHe TPellKe HUCY cay4ajHe. Tako HIIP. y IOMEHY TOM pellley 0CTaBUHCKOT
cynay CMezepeBa, y4eCHHUK je yryheH Ha NapHUILYy KaKo 61 J0Ka3ao HULITABOCT yroBOD,
jep flaBaJian U3 p:KaBaka HYje UCIYyhaBao yroBopeHe o6aBe3e — OUMTJIeJHO ocTynajyhu
CyZAvja He MpaBU pa3/MKy u3Mehy passiora HUIITABOCTH U pa3Jiora U3 KOjUX ce MOXe
TPaXXKUTH pacKkuj yropopa. Moxa u Behy rpemky cpehemMo y oCTaBUHCKOM pellewy cyAa
n3 BabymHuIe, y unjeM 06passiokemy CTOjH /ia ce fJaBaJal U3 pKaBama «... IPUXBATHO
Hacsieha npeMa Hanpe/ HaBeJeHOM yroBopy ...“

15 VY Teopuju uMa MULl/beHa A OM 0Baj poK TpebaJio Ja 6ye NpekJy3uBaH, jep noctojehe
pellierhe MOXe OUTH MOTOJHO TJIe 3a 3JI0YyNIOTpe6e U OAYTOBIaYehe MOCTYIKA, U TO OHE
CTpaHKe 3a UMje je MpaBo CyJ Hallao Ja je Mawe BepoBaTHoO (bsarojeBuh, 1969: 337).
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yIpaBHHU NOCTyMaK, 6yAy MOKPEHYTH, OCTABUHCKHU NMOCTyNaK he peliemeM
OMTH MPEKUHYT /10 (bUXOBOT IIPaBHOCHAYKHOT OKOHYamba.'®

HapouuTo je cnopHa npakca cyZloBa, Koja IOCTOjU AYTU HU3 TOJUHA, Ja I0
Cca3Hamy 3a I0CTOojalke yroBopa o JJ0)KMBOTHOM H3/ip>KaBamy, 3aXTeBajy 0/
y4eCHUKA OCTaBUHCKOT [IOCTYIIKA Jja Ce U3jacHe Ja JIU IPU3HAjy IYHOBAXXHOCT
yroBopa - Ha CaMoj OCTaBMHCKOj paclpaBy, UJIM UX O TOMe 06aBecTe NHUCAaHUM
nyTeM (Hajuemrhe y No3uBy 3a 0CTaBUHCKY pacnpaby). Cy/Jo0BU OB/ie OYUTJIEJHO
M3BO/ie AaHAJIOTUjy ca cJy4ajeM KaJia [I0CTOjU 3aBellTame, Koje je, 3a pa3JjIuKy o,
yroBOpa 0 J0O’KMBOTHOM M3/ip>KaBakby, 0OCHOB 103MBaka Ha HacJehe U KOojuM ce
pacrnoJiaxke 3a0CTaBLITHHOM. [IMTame NyHOBa)KHOCTH 3aBellTamha KPYyLUjaIHO
je 3a IpaBUJIHO U 3aKOHUTO paclpaB/bakbe 3a0CTABIITHHE, Te je ONpaBAaHo
TPa)XUTHU U3jallitberbe HacJleJHUKA y TIOTJIely lbeIrOBe IIpaBHe Ba/baHOCTH, LITO
ce He MOXe peht y ci1y4ajy Kazia IoCTOjU yTOBOP O JOKMBOTHOM U3/IpKaBatby.

[IpeMa cCTaHOBUILITY APYTOCTENEHUX CY/[0BA, 3ay3€TOM I10 MUTAkhy OBe ITPaBHE
CTBapH y HEKOJIMKO CJly4yajeBa, 0OCTABUHCKH IIOCTYNaK He Tpe6a NpeKUujaTH y
cJIy4ajy cropa Koju ce THUYe yroBopa o JJOXKHUBOTHOM U3/ pKaBawy. U3HOCH ce
CTaB Jla ce CIIOp Y Be3W OBOT NMPaBHOT I0CJa He MOXe yI0/j00/baBaTH CIIOPY
0 IIYHOBAXXHOCTH 3aBelITama, KOjU je OCHOB 3a IIPeKU/, NOCTYIKa, Te Ja je
MOCTOjathe YTOBOpPa 0 I0’KMBOTHOM H3/IprKaBatby pasJior 3a 00ycTaBy MOCTYIIKA,
cxonHo 4. 113, cT. 1 3BIL.Y” To, cBakako, He cMeTa HacJeJHUIUMA /1a TOAUTHY
caMOCTaJIHY TYy»0y KojoM he ocriopaBaTH yroBOp 0 J0)KHBOTHOM HU3/pKaBatby.

OcuM Tora, HauJa3uMo U Ha CTAHOBHUILTE Jja OCTAaBUHCKU CyJ He Tpeba Aa
[I030Be Hac/JeJHUKe IpUMaolia u3JpxKaBama Ja ce U3jacHe Jja JU NPU3HAjy
BaJbaHOCT yroeopa. Bynyhu na je yroBopoM o ZJ0O’)KMBOTHOM M3/ prKaBamby
oTybeHa MUMOBHHA, ¥ []a OHA He y/Ia3HU y CacTaB 3a0CTaBLITHHe, HeMa oTpebe
Jla ce OBaj yroBOp OCNOpaBa y BAHNAPHUYHOM NOCTYIKY, Beh To HacJaeHULU
MOTY YYUHHUTH CaMO y NapHULU."®

5. Koje je cTaHOBUIIITE HCTIPABHO?

JefiHa ox Haj3HaYajHUjUX YUbEHULA KOja Ce Be3yje 3a YroBOP O J0KUBOTHOM
U3/pKaBaiby, Kajia je y IMTawy paclpaB/balbe 3a0CTaBLITUHE TpUMaoLa
h3ApKaBama, jecTe Ja Cy TeMe/beM OBOI TEepeTHOI NpPaBHOr IOocCJa CBa
MMOBHUHCKA IpaBa, MpeHeTa YroBOpoOM, Ipellja Cy Yy CBOjUHY JaBaola

16 Bugetwn: 4. 24, ct. 1 3BIL

17 Bupetu: pememwe OxpyxHor cyza y beorpany, I'x. 388/02, ox 24. 01. 2002. rogune
(n3Bop: Paragraf Lex). ¥ Tom cMucay u: oginyke Oxkpy»xHor cyzay beorpaay, I'x. 7457/01,
I'x.8336/01 (bunten Okpy»xHor cynay beorpanyy e-bopmu).

18 Peweme Buier cynay [lanyesy, k. 678/10, og 19.04.2010. rogune (u3Bop: Paragraf Lex).
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W3/pKaBamba y TPEHYTKY CMPTH npuMaona. Crora, yroBopoMm o6yxBaheHa
WMOBUHA HHje cJ060/1Ha 3a HacsehuBamwe, He MOXKe GUTH paclpaBJ/baHa y
OCTaBHHCKOM IIOCTYIIKY, Te€ 0Baj MpaBHU I0ocao Tpeba 1a 0cTaHe U3BaH chepe
HHTepecoBalba OCTABUHCKUX CY/10Ba. [IMTake NyHOBaXXHOCTU OBOT YTroBOpa
He GU Ce MOTJIO CMaTpaTH MPeTX0/JHUM MU TakEeM 0/l 3HaUaja 32 pacipaB/barkbe
3aocTtaBuiTHHe.”” U3 Tor passiora, OCTABUHCKHU CyZl0BU He 6U Tpe6aJsio aa
N03MBajy HaCJeJHUKE /1a Ce U3jacHe /|a JIM 0CIIopaBajy yroBop uju He.?,?!

Mako pa3/103u 32 NpeKU/i 0CTAaBUHCKOT MOCTYIKa, NIPONUCcaHu 4. 119, cT. 2
3BIl Hucy onpese/beHU Kao numerus clausus, 3akojaBal HUje yYUHUO IPONYCT
Ka/a je, IpUIMKOM JlebMHUCAaka PasJora Kojy J0Bo/ie 0 IpeKU/ja NoCTYIKa,
H30CTaBUO cIOp MeDhy yyeCHUILIMMa KOju Ce TUYe yroBopa O JJO)KHUBOTHOM
uszpKaBamwy. bByayhu fa je ocnopaBakke 0BOT IpaBHOT 10OCJa BeoMa YecTo,
3aKOHO/|aBall He 6M IPONYCTHUO NPUJIMKY Jla IPONUIIe 0Baj pasJior /ia je cMaTpao
Jla je criop y Be31 OBOT YTOBOpa OCHOB 3a IPeKU /L NOCTY KA.

OCHOB 3a IPEeKHU /I TOCTY KA He 61 ce Morao Hahu Hu y ysnany 121 3BII. IIpe cBera,
pasJior 3a NpeKu/ MOCTYIIKa je, 10 CJI0BY 3aKOHA, criop usMmebhy HacseJHUKA O
TOMe Jja JIU HeKa UMOBUHCKaA TpaBa YhHe 3a0cTaBUITUHY. Kajia mocToju cop y
Be3M YroBopa 0 J0’)KUBOTHOM U3/ip3KaBakby, HeMa crnopa Mehy HacseJHULlUMa
Beh uaMeby jegHOr MM BHUIlle HacJeJHHKA, C je/lHe CTpaHe, U JaBaolia
M3/p>KaBama, Kao CHHTYJIapHOT CTUILA01a 110 TEPETHOM IIPaBHOM MOCJY Kao
OCHOBY CTHUIaka, KOjU U He Mopa [Jia Oy/ie YUeCHUK OCTAaBUHCKOT NMOCTYIKA,
c apyre. [loToM, HUje U He MOXe GUTH CIIOPHO /A JIM HEKA UMOBHHCKA MpaBa

19 W mnopep Toraurro cMaTpaMo ia OCTaBUHCKHU CyA Tpeba Jja 6yae NoTNyHO HHAUdepeHTaH
y CJIy4ajy oclopaBarmba yroBopa o A0XKHBOTHOM M3/ p>KaBakwy, HABOJUMO CTaB, 3ay3€eT Y
jyAMKaTypH, Aa KaJia IOCTOjH CIOp O IPUMEHH NpaBa (HIp. 0 TOMe Jja JIU Cy 3a/J0BOJ/bEHHU
ycsi0B1 popMe 3a MyHOBAXKHOCT YTOBOpPa), 0BaKaB CIOP 61 Tpe6aJIo a el CaM OCTaBUHCKU
cyn. Bupetn: onnyka Okpy»xHor cynay HoBom Cagy, [x. 1358/06 (HaBeeHo npema: [louyya,
2011: 207).

20 Ilo3uBame HacJ/e HUKA Jja ce U3jacHe O YTOBOPY, U YeKathe Ha O/AT0OBOP U CTaB HACJIe/I-
HUKa, UMa 3Ha4yajHUX NPAaKTUYHUX HEraTUBHUX cTpaHa. Moxe ce JOTOJUTH Jla Ce CBUM
HacJieHUIMMA He MOXKe YPYYHUTH N03UB, I1a Ce JOCTaB/bakhe NOHABJbA BUIllE Ty Ta (HApPO-
YUTO je BeJIMKU TPO6JIeM ca HacjeJHUIIMMa KOjH Ce HaJla3e Y UHOCTPAHCTBY, a HEMajy CBOT
NyHOMONHHMKA 3a NpHjeM NHMCMeHa Y 3eMJbH, HUTH UM je NOCTaBJ/beH 3aCTYNHUK). [lopes
TOra, HacJeJHULM MOTY Ja O4yTroBJlaye ca JlaBameM 0Jr0BOpa, IITO U3a3uBa oJjlarame
pOYHIITA U MPOJIy>KaBa Tpajarba NOCTyNnKa. TUMe 6U ce 3HAYajHO YT PO3UJIH HHTEPECH
JlaBaola U3/ip>KaBama, KOjU He MOe 6e3 Cy/iCKe OJJIyKe /la YIUIIe CBOje MPaBo ¥ jaBHUM
KHBUTaMa, YaK 1 Ka/la HUKO 0/ HacJeJHHKA HEMa HaMepy /ia OCIIOpU YTOBOP.

21 YuHHU ce a HeMa CMETHU [Jla Cy/, CaMO YII03HA YYeCHUKe NOCTYIKa, KOjU HUCY NPUCY-
CTBOBaJIM POYMUITY 32 OCTAaBUHCKY paclpaBy, ca I0CTOjalkbeM yroBopa, 6yayhu aa ce Tume
OHU 00aBeIlTaBajy KOja MMOBHHA HHUje cJ1060/{Ha 3a HacehuBambe U He MOXe pellleheM 0
HacsehuBawy 6UTH pacnopeheHa 0OCTaBUOYEBUM YHUBEP3aJHUM (€BEHTYaJ/JHO U CUHTY-
JIApHUM) CyKIleCOpPUMA.
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obyxBaheHa yroBopoM 0 ZIJ0O’)KkMBOTHOM U3/Ip>KaBakby yJja3e y 3a0CTaBIITHUHY,
jep je U3 cajpKUHe cCaMOr yTOBOpa jaCHO Koja Cy IpaBa IpellJa Ha JaBaola
H3/p)kaBama y 4yacy cMpTHu npuMaona. KonauHo, oBjie ce, stricto sensu, He
paju o cropy Aa iu UMOBHHA 06yxBaheHa yroBOpOM yJia3u V¥ 3a0CTABIITHUHY,
Beh je npegMeT Tyx6eHOr 3aXTeBa Ja CyJ, yTBPAU NOCTOjame pasJjora 3a
HEBaJbaHOCT UJIM PACKHU/] YTOBOPA 0 OXKUBOTHOM U3/ p:KaBamwy. MecTa mpekuy
OCTaBUHCKOT 110CJIa MOIVIO 6M GUTH caMo y c/1y4ajy KaZa ogpeheHa uMoBUHCKa
Jlo6pa HUCY eKCIJIMIIMTe 6uJia o6yxBaheHa yroBopoM, a 360r HeIOBOJbHO jacHe
dopmynanujey yrosopy fAobhe o ciopa u3Mehy yuecHrMKa y DOCTYNKY Jia U CY
Ta o6pa cacTaBHU Zle0 3a0CTABUITHHE, UJIH je ’bMa PacroJiaraHo YyTOBOPOM.
Y oBOM cJ1y4ajy, y4eCHUIM OCTAaBUHCKOT NOCTYNKa 6MJIM 61, Ha OCHOBY 4J1. 121
3BII, noc/iaTH fa y NapHUYHOM MOCTYIIKY pelle HacTaJu crop.??

[IpemMa HalleM MULI/bEWY, AAKJe, U YKOJUKO HACJeJHULM OCIIOpe YyTOBOP
0 JJO’)KMBOTHOM H3/ip>KaBakby, TO He 64U TpebaJsio Ja JoBejie 10 CUCTUpabha
OCTAaBUHCKOT NMOCTYIKA, Beh cyj pelewmeM 0 HacjehuBamwy caMo Tpeba Aa
pacrpaBH OHO IITO YUHM 3a0CTABIITHHY yMpJor.?® HacieHULIM npuMao1a
M3/ p>KaBamwa, KOjU CMaTpajy fa UMa MeCTa IIOHUIITAjy UJIA PACKULY YTOBOPa,
CaMOCTaJIHOM TY>K60M MOTJIM 6M NMO6GHjaTH YyroBOp Y MAapHULY, a IO U3akhe
Ty>06e He OM MMaJil0 HUKaKaB YTHULAj HAa TOK MOCTYIKa 3a paclpaB/babe
3aocTaBUITHHE.** [[apHUYHU MOCTYNMAaK MOTrao 61U OUTH MOKPEHYT U TOKOM
Tpajakba OCTAaBUHCKOT MOCTYIKA, aJlu U HAKOH HeroBOr NPaBHOCHAXXHOT
OKOHYama.

Opsiyka cyza, Kajia je ocTaBHJIall y Y03 MpUMaolia U3/ipXKaBatha 3aK/byYHO
YTOBOP 0 I0)KUBOTHOM M3/ pKaBamby, 6e3 003upa ia Ik HacJie JHUIU 0CIIOPaBajy
yTrOBOp, 3aBUCH O] TOTra Jia JIM je yTOBOPOM OTyheHa I[eJIOKyITHa UMOBHHA
npuMaolia, UJKU caMo MojeJJMHA UMOBHHCKA NIpaBa. Y MPBOM CIy4ajy, cyj, 61
peliemeM 06YCTaBUO OCTABUHCKH MOCTYIAK, jep HeMa 3a0CTaBIITUHE Koja 61
MorJ/ia 6UTH pacnojesbeHa Mehy Hac/ieJHULIMMa.

22 Taxko u: pememe OxkpysxHor cyza y Yauky, [x. 890/2008, ox 21. 05. 2008. roguHe (13-
Bop: Paragraf Lex).

23 YKOJIMKO 6U HacJIeHUIH, KOjU CY OCIIOPUJIM YTOBOP, @ HUCY YIIyheHU Ha MapHULLY
0/l CTpaHe OCTaBUHCKOT CyZa, 360T Tora U3jaBUJIH KaJsiby NIPOTHUB JIOHETOT pelLIeha 0
HacJsiehuBamy, 0JHOCHO pelliekha 0 06yCTaBH OCTABUHCKOT IOCTYIKA, BULIH CY/J| 61 TaKBY
a0y TpebaJio 1a oa6uje, 6yAyhu ga Hac/e JHUIM CBOj 3aXTEB yNPaBJ/beH IPOTHUB yroBOPa 0
JIO)KMBOTHOM U3/Ip’KaBakby, MOT'Y, HE3aBHCHO 0/] IOHETOT pelliea, a IOKY11Iajy 1a 0CTBape
y HapHUIM. Y TOM IpaBLy U: peuiere OKpy»xHor cyaay Yauky, k. 1617/08 (M360p cyacke
npakce, 3/2009) u npecyzna AnesnanuoHor cyaay beorpaay, I'x.7257/12(1),0115.08.2013.
roauHe (u3Bop: Paragraf Lex).

24 TlpaBo ja mo6uja yroBop y NapHUIIM UMao O6U U HAcJeJHUK KOjU HUje y4YeCTBOBAO y
NOCTYIKY 3a pacnpaB/bakbe 3a0CTaBIUTHHE. BusieTn: npecyna AnesanuoHor cygay beorpany,
I'x.8975/12 ox 24.10. 2014. roguHe (u3Bop: Paragraf Lex).
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Kapza je yroBopoM npumMasian usjpaBamba caMo [eJJMMHUYHO pacnoJarao
CBOjOM UMOBHHOM, CMaTpPaMo /ia je MmorpemniHa npakca goMmahux cyioBa Koju
peliemeM JleJTMMHAYHO 06yCTaBJ/bajy NOCTYIAK 3a pacnpaB/bakbe 3a0CTaBIITHHE
y OJJHOCY Ha UMOBHWHCKa Z06pa Koja cy mpeJiMeT YyroBopa, HaKo je ratio oBakBe
O/IJIYKe, Kao LITO cMOo Beh HcTak/y, NpaKTUYHe IPUPOJIEe U Y UHTepecy JaBaola
H3/p>)KaBama. 3aKOH 0 BAHMAPHUYHOM MOCTYIKY He npeaBuha MmoryhHocCT
JleJIMMUYHOT 06yCTaB/batba OCTYIKA, HUTH CE MOKe 06YCTaBUTH paclpaB/bakbe
3a0CTaBIITHHE, LITO CYZ0BU PeZIOBHO UKHe, Beh ce 06ycTaB/ba caMo NOCTYMAK.
Takobe, jefHUM pellemeM He MOXe Ce, 110 CJOBY 3aKOHAa, U paclpaBUTHU
3a0CTaBIITHHA U ([eJMMHUYHO) 06yCTaBUTH MocTymnak.?> CMaTpaMo, cTora,
Jla Ka/ia yroBOpOM 0 JJ0XKMUBOTHOM U3/pXKaBakby HUje 06yxBaheHa 11e/I0KyHa
MMOBHHA MPUMaola U3PKaBamka, OCTABUHCKHU CyZ Tpeba Jla pelleheM U3
Nonyca 3a0CTaBIITUHE U3JY4H (U3/1BOjU) CTBApH KOje Cy IpeAMeT yropopa u
KOje He yJia3e y 3a0CTaBIITHHY,?® a 1a npeocTaJia jo6pa Koja YuHe OCTAaBUHCKY
Macy pacnopejiy HacJeJHULUMa.

Kapa HacsieqHUIM faBaolia U3/ip>KaBakba TY»K60M ocriope YyroBop, a laBaJalj
M3/Ip>KaBama je MIPeTXOAHO CBOje MpaBo CBOjUHE Ha HEMOKPETHOCTHUMA, Koje
cy 6uJie mpeAMeT yroBopa o J0XKUBOTHOM U3/ip)KaBakby, YIIMCa0o y KaTacTap
HENOKPEeTHOCTH, Tpebaso 6M Ja Tpaxke oJ, MAPHUUYHOI CyJa U3pULAHe
NpuBpeMeHe Mepe 3ab6paHe oTyherwa HEMOKPETHOCTH, 0 IPABHOCHAXKHOT
OKOHYaha NapHUYHOT MOCTYIKa, 0yAyhu Ja fAaBaJal], Kao BJIACHUK, bbUMa
MoKe c1060/{HO pacmoJiaratu.’’ Y ciaydajy Jia Cys YCBOjU TYKOEHHU 3aXTeB
TYyXHWOlla U YTOBOp NOHUUITH, OAHOCHO PAaCKHMHE, UMOBHUHA U3 YyTrOBOpa nmMmahe
TpeTMaH HaKHa/iHO npoHaheHe 3aocTaBlITUHE. OcTaBUHCKU cyA he oBaj feo
3a0CTaBLITHHE, HA IPe/JIOT HacJeJHUKA, paCllOpeJUTH JONYHCKUM pelLletheM,
CXO/IHO paHUjeM IPaBHOCHAXKHOM pelllekby, OCUM Y ciay4ajeBuMa u3 uJ. 130, cT. 2
3BII Peny6sinke Cpbuje, y koM caydajy he ce o cy16MHU HaKHaJHO TpoHaheHor
JleJ1a 3a0CTaBLITHHE OJJIYYUTH Y TAapHUILH.

25 Taxko: ognyka Oxkpy»xHor cyna y beorpagy, I'x. 2026/00, ox 13. 01. 2001. roxgune
(naBegeHo npema: [louyua, 2011: 206-207).

26 Bupgertu: pememwe OnumrtuHcKor cyaa y Yauky, 0. 186/05, og 10. 12. 2008. roguHe u
peuewe Okpy>xHor cyna y Yauky, ['k. 264/09, ox 26. 02. 2009. roguHe (HaBeZeHO peMa:
[Tanos, Kamrhesan, Crankosuh, 2011: 121-122).

27 YKOJIMKO cey yJIO3U Ty>KHOLa [10jaBJ/byje BUILe JIMLA, OHU CYy BO/bHU je JUHCTBEHHU CY-
napHu4apH (BuzaeTH oaayKy BpxosHor cysa Cp6uje, I'x. 234/92 - HaBeieHO TpeMa: Y6aBuh,
2004:100), a kaja ce Ha CTPaHU TY>KEHOT HaJIa3U BUIIIE JIMIIA, OHHU UMa]y [T0JI0XkKA] HY XKHUX
jeAMHCTBEHUX cynapHU4apa (BUJeTH o4ayKy BpxosHor cyna Cp6uje, PeB. 5491/94 - Ha-
BeJieHOo npeMa: Y6aBuh, 2004: 100).
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6. 3aKk/by4yak

YroBop 0 JO)KMBOTHOM H3/1p:KaBamby OAYBEK je 610 KaMeH ClIoTUIama foMahe
jypucnpygenyuje. Cyfcke oi1yKe 110 6p0jHUM CIIOPHUM NUTakbUMa Koja mpaTe
0Baj YroBOD, YECTO Cy HeycarJallleHe, HepeTKO U KOHTPaJUKTOpHE.

PasHosiMKO NocTynawe cyZoBa HaJla3UMO M KaJZla Y TOKY OCTaBHHCKOT
IIOCTYIIKA JaBaJal, U3pKaBama IIpe3eHTyje CyAy YrOBOp O JOXXHUBOTHOM
W3/ p>KaBamy, KOjU je 3aKJby4HO ca JIMLeM YMja ce 3a0CTaBIITHHA paclpaBsba.
Kajsa HacseHUIIM ¥ OCTAaBUHCKOM NOCTYIKYy OCIOpe yroBop, ykasyjyhu aa
NIOCTOje pa3JI03U 3a ’belOBUM IOHUIITAjeM UJIM PACKU/I0M, aHa/IM3a I0CTyNaba
NIPBOCTENEHUX CyZ0Ba [I0Ka3aJia je /la OHU, IO IPaBUJIY, Y OBAaKBOj CUTyallujU
pelLiewmeM NpeKU/ajy OCTaBUHCKH NOCTYIAK, a HacjaegHUKe ynyhyjy za cBoj
3axTeB OCTBape y MapHUIIHU.

HaBegeHo mocTtynamwe cMaTpaMoO HNOrpellHUMM. Munijbewma CMO Ja je OHO
yTeMeJ/beHO Ha HeKPUTHUYKOM IpUXBaTakby JYTrorojulibe paKkce y CyJOBUMa,
6e3 063Mpa LITO HeMa ynopuuitTa y 3akoHy. Crop Koju ce Thde yroBopa o
JIOXKUBOTHOM M3/ip>KaBaky HUje OCHOB NpeKHuJa OCTaBUHCKOT NMOCTYIKa,
6yayhu 1a uMoBrHa o6yxBalieHa yroBOpOM CBaKaKo He yJ1a3u y 3a0CTaBLUITUHY,
Te W HUje NpeJMeT UHTepecoBamba OCTaBUHCKOT Cy/a, LITO je U CTaB BULIUX
CyZl0Ba, UICTAaKHYT y BeheM 6pojy oAJiyKa. 360r Tora, 0CTABUHCKHU CY/I0BH He 61
TpebaJio ia 103MBajy HacJeJHUKe Jla ce U3jacHe Jia I IPU3HAjy NYHOBAXKHOCT
yroBopa UM He. YrbeHU1a Jla HacJleIHUIU OCIIOpaBajy yroBop He 64 Tpebasio
Jla MMa O61JI0 KaKaB YTHILAj Ha IPOLIeCHO NOCTyNake Cy/0Ba.

Kaza je octaBusal y y/J03u NpuMaolia U3/ip>KaBatba 3aK/by4U0 YTrOBOP O
JIO’KUBOTHOM H3/Ip>KaBamy, IPOIECHA OJIIYKa Cy/ia 3aBUCHUJIA OU CaMO O]
YHHbEHHUIIE [1a JIU je yroBOpoM o6yxBaheHa 1|eJIOKyIIHa UMOBHUHA PUMaOIa,
P YeMY Cy CBa HMMOBHHCKA Z106pa TAKCaTUBHO HabpojaHa, UJIM caMo NojeiMHA
Jlo6pa. Y mpBOM CJ1yuajy, pelliebeM GU CyJ, 06yCTaBUO OCTABUHCKHU MOCTYNAK,
6ynyhu 1a ocTaBUJIal HUje UMao 3a0CTABLITHHE. Y IOTOHEM CJIY4ajy, pelleheM
6U ce U3 3a0CTaBLITHHE U3JIy4YHJie CTBAPU KOjUMa je yrOBOPOM pacIoJiaraHo,
a mpeocTaJla UMMOBUHCKA J0Opa pacnozesnaa 64 ce HacJeJHUIIMa. Pelierme
KOjeM MpuberaBajy OCTaBUHCKU CYJIOBH, Jla MOCTYIaK 3a paclpaBJbakbe
3a0CTaBUITHHE JIeJJMMHUYHO 00yCTaBe y OJJHOCY HA UMOBHHY Koja je mpeJMeT
yroBOpa, [0 HallleM MUILJbEY HHUje Y CKJIAAY ca 3aKOHOM, HUTH je MpaBHO-
JIOTUYKH UCIIPABHO.

HacneHunu npuMaolia U3ip:kaBama, Koju CMaTpajy Jla kMa MecTa o6ujamy
yroBopa, CBOj 3aXTeB 61 MOTJIH /ia MOKYILAjy /ja OCTBape y NapHHUIM, HE3aBUCHO
0/l TOKa OCTAaBHHCKOT MOCTYIIKA - U 32 BpEMe HEroBOT Tpajarba, U HAKOH
MPAaBHOCHAXKHOT OKOHYAHA.
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HOW PROBATE COURTS HANDLE CASES WHEN
PARTICIPANTS CHALLENGE A LIFETIME MAINTENANCE
AGREEMENT DURING THE PROBATE PROCEDURE?

Summary

Relying on the analysis of judicial practice, in this paper the author discusses the
two options that probate courts have at their disposal in the heirs of the deseased
person (who is the maintenence recepient) decide to challenge the lifetime main-
tenance agreement in the course of probate proceedings. The first option, which
is quite common in judicial practice, is to stay the probate proceedings until the
disputed issue is resolved before the competent (civil or administrative) authority.
The author considers this practice to be inadequate because the fact that heirs
challenge this agreement is not formally envisaged as the legal ground for staying
the probate proceedings. In the author’s opinion, regardless of whether the heirs
challenge the lifetime mainenance agreement or not, the probate procedure should
be terminated if the entire property of the deceased/maintenance recipient is dis-
posed under this contract. If the contract does not cover the entire estate, the court
should bring the decision to exclude those assets from the recipient’s succession
estate, and continue with the probate proceedings. In any case, the heirs are still
entitled to file a civil claim in an attempt to prove that there are legal grounds for
cancelling or nullifying the agreement.

Key words: lifetime maintenance agreement, stay of probate procedure, termina-
tion of probate proceedure.
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