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Mapujana Mojcunosuh, ciiydeniti OOKIOPCKUX Ciiyouja
Ynueepsuiueii y Hogom Cady
Ipasnu ¢axyaitieii y Hosom Cady

PED®OPMA EBPOIICKOI' CYIA
3A JbY/JICKA ITPABA

Carceinax: Eepoiicku cyo0 3a 3auitiuitly /»y0cKkux iipasa (v oamem iexcily
Cyo) dipedcitiasba KpyHy ¥ MeYHApOOHOM cucitieMy 3auiitiuiiie 5YOCKUX ipasda.
Hocneomwux toouna Cyo je tioctuao xcpiiea coticiieenol yciiexa. Tpaosicehiu 00-
tosop na paciuiyhu 6poj unousudyannux xcarou iped Cyoom, Caseiti Egpoiie je
V UPOTUEKAUX HEKOAUKO T0OUHA PA3Mailipao Opojre ipednole 3a peciupyKiyupa-
mwe cuciuema Eepoiicke konsenyuje 3a 3quiitiuilly wyOCKux ipasa (y oamem
wexciy Kongenyuja). Luw 0601 unanka je oa ipuxajice HajeadicHuje tipomene
yeeoene y cucitiem Konsenyuje u pao Cyoa, upso [lpowioxonrom 6poj 14, a 3a-
WuM u Upomene yceojene OeKiapayujama HaKOH 0O0PICAHUX KoHpepenyuja y
Uninepnaxeny, HUsmupy u bpajiiony. Hexa o0 iipedsulenux pewerva he 6e3
cymmve lomohu da ce cmaru ouiiepeherse y pady Cyoa, 0ok cy opyia ipeono-
JHCEHA U3 YUCHIO UPAKIMUYHUX paA3Nold, Kao U 000po HOHATUUX, UOIUTUUYKUX.
Kaxo 100, wupeba um Oatiu epemena xkako du tioxazana ceoj egpexaiu. Mehy-
wum, u osaxo uecite usmere y pady Cyoa, kao u 'y camom cuciiemy Konsenyuje
ce Moly HoKasaiu Kao Hosu tipobaem. Jeona unctuuiiyyuja, xkao wito je Cyo,
BAUITRUTIHUK /BbYOCKUX UPABa HA e8POICKOM HUBOY He Ou cMeo 0a tupiiu uecile
“liotupece”. Tpeba my 0o3eonuttiu 0a paou wiuxo u besz “iuypoyrenyuja’”.

Kuyune peuu: 3awitiuitia wyockux ipasa, Eepoiicku cy0 3a 3auiiuiny
myockux ipasa, Cyo, Kounsenyuja, pegpopma.

1. YBoa

Tpeha xondepeHmja 32 peroM oJpKaHa y IPOTEKiIe JABE TOAWHE, TIOCBE-
hena mutamy pedopme EBporckor cyaa 3a Jpyncka mpaBa (y JalbeM TEKCTY:
Cyn) maje Ham OpojHE TeMe 3a TeOopHjCcKe pacmpaBe u aucKycuje. [Iporec pe-
¢dopme, cymruHckH 3amoueo jour 2004. rogune, ycBajameM [Iporokona 6poj 14
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y3 EBporicky KOHBEHIM]y O JbYACKHM MpaBuMa (y AajbeM TekcTy: KoHBeHIHja)
oTBapa OuTHa nuTama npoueca paga Cyna uzHera Ha KoHpepeHuuju y UnTep-
nakeny 2010. rogune, 3atum y M3mupy 2011. rogune, u Ha Kpajy, Ha KoH(pe-
pennmju y bpajTony oBe roaumHe.

Kako Hexu aytopu HaBoge, Cyn je maHac y BEJIMKO] HENPWINLH U HPETH
Jla OCTaHe KPTBa CONCTBEHOT ycnexa.' Bpoj npemmera koju ce momuoce Cyiy
TIpeTH Ja OJOKUpa HETOB paa u MoBee a0 Tauke kana he Cyn 6utn y Hemoryh-
HOCTH JIa HACTaBH JIa UCITyHhaBa OHO 300T Yera je ¥ HacTao, a TO je MpyKame 3a-
HITUTE JbYACKUM NpaBHMa Ha HajBUIIEM, EBPOIICKOM HUBOY. Kpusa koja je Ha-
cTana ycien akymyiaiuje npenMera npen CymoM mpencraBiba 030MIbHY MPET-
By epuKacHOCTH Henor cucrema KoHBeHIMje U HajBehin je n3a30B y UCTOPUjU
Cyna. Tpaxehu oaroBop Ha oBy kpu3y CaseT EBporne je TokoMm mpoTekiie aere-
HUje 3a1104€e0 OTCEeKHE pacrpaBe 0 MOTyhnM peniemnMa mpodiieMa, Kojuma ou
ce omoryhuna xontunymnpana epuxacuoct Cyma.” Hajpehu 6poj momHeceHnx
mpeJyiora OJHOCHO CE Ha JiBa Haju3pasuTHja mpodseMa, a TO CY: BEJIUKU Opoj
IIPEICTAaBKU KOje HUCY MIPUXBATIbUBE U HUIITA Mamku OpOj TAKO3BAHUX CIIydaje-
Ba KOJH CE [IOHABIBA]y.’

2. ITpoTtoxoua 14

Iporokon 14 noner y3 KonpeHimjy' npejcraBiba MoKymaj a ce OTKIOHE
Haju3pazuTHju npodiemu ca kojuma ce Cya cyodasa 300r eHopMHOT noBehama
Opoja mpeacraBku. Benmwku Opoj mpeaMeTa y MpoIerypu KOju ¢e Halla3uo Mpe
Cynom mipetno je na 6nokupa pan Cyzia ¥ CHCTEM 3aIllTUTE JbYJICKUX TIpaBa Ha
uuBoy Casera Epomne. Ox TpenyTka nonomema KoHBeHIMje Opoj ciydajeBa
mpen CynoM ce KOHCTaHTHO yBehaBao, kako 300r moBehama JpikaBa WiIaHHIA
Konsennuje, Tako n 300r mojaBspuBama cBe Beher Opoja TaKO3BaHMX PETETH-
TUBHHUX CJIy4ajeBa, OJJHOCHO CiIy4ajeBa KOju ce MOHaBJbajy. 300r Tora je mpej-

1 H. Keller, A. Fischer, D. Kuhne, Debating the Future of the Europaen Court of Human
Rights after the Interlaken Conference: Two Innovative Proposals, The European Journal of In-
ternational Law, Vol. 21, No. 4, 1025 — 1048, 2011., ctp. 1025.

2 Ibidem., ctp. 1026.

3 PemeTUTHBHU CIy4ajeBH, WIH CIIy4ajeBH KOjU ce TIOHABJbA]y c€ OJHOCE HA OHE TOBpPEe
Konsenmuje i [Ipotokona y3 Konsennujy kxox kojux noctoju Beh 1ob6po ycrassena mpakca Cy-
na. JTo ojaBe OBaKkBUX Cily4ajeBa JoJia3u Hajuerhie 300T CHCTEMATCKUX HeJIOCTaTaka y 3aKOHHMa
WY TIPUMEHU 3aKOHa JprkaBa wianuna KoHBeHIHMje, Koju HUCY y cKiIamy ca oapendama KoHeH-
nyje u npakcoM Cyna. TUnUYHM ciiydaj KOjU ce MOHABJbA je MOBpeia MpaBa Ha Cyljeme y pasyM-
HOM POKY.

4 Protocol No. 14 to the Convention for the Protection of Human Rights and Fundamental
Freedoms, amending the control system of the Convention, CETS No.: 194, ycBojen 13. maja
2004. rogune, crymuo je Ha cHary 1. jyHa 2010. ronune. Pemy6nmuka CpOuja je parudpukoBaia
oBaj [Iporokon 6. cenremOpa 2005. roxune. 3akoH je o6jaBiseH y Ciyx6eHom mucty CLT — me-
hyHapomuau yrosopu, 6poj 5/2005 u 7/2005.
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JI0KEHO J1a ce JIOHEece MPOTOKOJ, Koju OM m3MeHaMa mnporecHux npasuia Cyna
OTKIIOHHO OBE IIpodiieMe.

[Tpunmukom uzpane IIporokona 14, I'pyna 3a npoueny (Evaluation Group)
je ncrakia nmpobieMe Koju 60U Tpedanu ga Oyay pemieHr HEeTOBUM YCBajaeM U
TO Cy IPBEHCTBEHO: PaHO CIIpedyaBam-e MOBpeAa JbYACKUX MPaBa HA HAMOHAI-
HOM HHUBOY, YHanpeheme 1elI0TBOpHOCTH foMahiX MIPaBHUX JICKOBA, e(hUKACHO
dunTpHpame npeacTaBky 1 6pike U eduKacHuje n3Bpmere npecyaa Cyna.’

[Mpotokon 14 je 3BaHMYHO TIOYEO J1a ce mpuMemyje on 1. jyna 2010. roau-
He, IPEeIBUACO je 3HauajHe HOoBUHE y pany Cyna, a Ha oBOM MecTy hemo moky-
IIATH JIa IPUKAKEMO OHE HajBaXKHU]E.

2.1. Cyouja iiojedunay

Ipe ycBajama IIporokona 14 mpeaMMuHapHH NOCTYNaK ca MpeicTaBKama
0Mo je y HaIJIe)KHOCTH 0J100pa OJ TPOje CYIHja, KOjU Cy IpOoTJIaniaBaii mpe-
CTaBKE HENPUXBAT/LMBHUM MO KOHAYHO] OJUTYIIH, TAMO TJ€ TaKBa OJUTyKa HE 3aX-
TeBa Jajba pa3Marpara. Y TaKBUM jaCHO HENPHXBATJFMBHM CIydajeBHMa, I/Ie
ce IBUXOBa HEAOMyIITEHOCT MaHH]ecTyje of moueTka, [Ipotokon 14 mma 3a
ouJb 1a yop3a moctynak QuiaTprupama KOpUcTehn mocTynak mpes CyAujoM Io-
jenuHIeM, KOMe TOMaxke BaHCYjACKH m3Bectmnan.’ Kako MHOrM Teopermuapu
HaBOJIe, Haj3HAYajHHja HOBMHA Ce YIIPaBO OAHOCH Ha yBOheme Cyauje MmojeInH-
1a Koju he OUTy4HBaTH O NPHXBATJBUBOCTH TIpeAcTaBke.” OH MOXe MOjeIHHAY-
Hy NPEACTaBKy OIJIACUTH HENPUXBATJBUBOM 0€3 JoJaTHE pacipase, ako MOCToje
ycioBH 3a To. [Ipuinkom npeBul)ama 0BaKBOT pellieha cMaTpaio ce na he oHo
3HaTHO nosehatu epukacHoct paga Cyza, jep he ymecto nocagammer Tpoua-
HOT' 0/100pa O TPHUXBATJBHBOCTH IMPENICTABKE OJUTYYUBATH CaMO jeAaH Cy/uja.
Oxnyka Kojy JoHece cyauja mnojeauHan ouhe xonauna.® Yiomuko cymuja moje-
IWHAI He Halje TOBOJbHO pasziora Ja MpeicTaBKy oA0aIi Kao HENPUXBATIHUBY,
ynytuhie mpeaMeT TpowIaHOM 0100py Witk CcynujckoM Behy koje omtydyje o me-
putymy criopa.’ JIpyra BaxHO pelleme y Morieay MOCTYIKa e CYAjoM T10-
JeIUHIIEM je Ja OH He MOXE OWTH HAIMOHAJHH CYJHja, OJHOCHO CyIHja u3a-
OpaH ca mucte ApxaBe wiannile KoOHBEHIIN]je TPOTHB KOje je TIOJHeTa PeCTaB-
xa.'"’ YBesena je (yHKIMja H3BeCTHONA, KaKo 6u ce u3berao mMoryhu npo6iem
Jla Cy/dja MojeAnHaI pasmarpa rnospexy KonseHmmje o/ ctpane apkaBe WiaHH-
1€ YHje TIPaBO U je3WK He TI03Haje JOBOJHHO, MM YaK yOIIIITe.

Ibidem., ctp. 407.
H. Keller, A. Fischer, D. Kuhne, op.cit., ctp. 1033.
Unan 7 Ilporokomna 14.
Unan 7 cras 2 [Iporokona 14.
Uinan 7 craB 3 Ilporokona 14.
0 Ynan 6 craB 3 IIpoTokomna 14.

— O 0 3 O\ W
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2.2. Tpounanu cyoujcxku 0060p

Ca musbeM ma ce 6aBu MHOTO e(pUKaCHHU]je CIIydajeBUMa KOjU C€ TTIOHABJba-
jy, IIpoTokon 14 je mpommpro HaJIEKHOCT TPOWIAHOT CYAHjCKOT 0J100pa KOju
mocryna Ha ocHoBy 4iaHa 28 Konsenuuje. OHM He OJTy4yjy caMo O HEIpUXBa-
TJBUBOCTH TNpEJCTaBKe, Beh MOTy OJTyynBaTH y ckpaheHOM MOCTYIIKY M O MpH-
XBaTJbUBUM TpeACTaBKaMa, kaja Hal)y Jja ce muTama Koja Cy HOKpPeHyTa HhHMa
OJHOCE Ha TyMauewe win npumeny KoneeHuje rae Beh mocToju qo0po ycra-
HOBJbEHA cyjncka mpakca Cyma. la mu je cyzacka mpakca Koja ToCTOju JT00po
YCTaHOBJbEHA WJIM HE OUMIJICAHO je cTBap mHTepiperanuje. [Ipema M3Bemrajy
objammema y3 [Ipotokon 14 (Explanatory Report) moOpo ycTaHOBI/BEHA CyACKa
pakca 0OMYHO MOJpa3yMeBa CYICKY Ipakcy Koja ce JOCIeIHO NpUMEbYje Of
crpane Beha.'' Tlox ycramenom npakcom Cyzia, mpema HABOAY jeIHOT ayTopa,
MUCITH c€ Ha WICHTHYHA TyMaderma KoHBeHInje koja cy yunHuia cyacka seha y
OpojHUM paHHjuUM ciydajeBuMa. M3y3eTHo, ycTasbeHy mpakcy Cyma Moxke 1a
YHMHHM U jejiHa TPecyia, HApOYHTO aKo jy je noneno Bemuko Behe.'> OBaj oa60p
je IOHeKJIe 3apXKao CBOjy yiory “¢uirepa” mpencTaBku Koje npuctimky Cyay,
Ia Tako MOXXE NPEACTaBKY jE€AHOTIIACHO MPOTJIACUTH HETPUXBATJEUBOM WIIU je
CKHUHYTH ca JIUCTE Cly4ajeBa, MOJ YCIOBOM Ja Ce TaKBa OAJYKa MOXeE JOHETH
0e3 masber pasMaTpama. OHO IITO je HOBO BE3aHO 3a YJIOTY TPOWJIaHor ogbopa
je I\eroBa HaIJIGKHOCT Ja JIOHeCE MEPUTOPHY OJUTYKY O HpEeJMETy cropa Kaja
ce pagy O cIy4ajy KOju ce OJHOCH Ha TyMauewe Wi npumeny KonBenuuje u
BEHHUX J0JAaTHUX IPOTOKOJA, a Kaja je y nuTamy A00po ycrasbeHa npakca Cy-
na." Ha oBaj naunn Cy ce 3HauajHo pactepehyje oyunBama o npeicraBka-
Ma KOje Ce OJIHOCE Ha CIIy4yajeBe KOjU Ce MOHABJbA]Y, a KOjJU [0 HEKUM IMPOLICHa-
Ma M3HOCE YaK JIO MIe3/IeceT MeT 0ACcTo npecyhennx npeamera.'

2.3. Hosu kpuitiepujym ipuxeaiti/busociuu ipeociiaske

Nneja na Tpeba ga ce mpeaBuie 1o01aTHA OTpaHUICHA TIPaBy HA ITOIHOIIIE-

e M0jeIMHaYHHUX MPEJICTaBKK OMia je jeZiHa O] TJIaBHUX CTyOOBa JAPYror Beju-
1

Kxor pedopmckor mporneca.” Unan 12 TIpoTokona yBOAM HOBH OCHOB 32 JIOHO-

11 H. Keller, A. Fischer, D. Kuhne, op.cit., ctp. 1034.

12 P. Etuncku, HoBa pedopma EBporckor cyna 3a jpyncka npasa, [Ipagnu srcusoiu, vol.
53, 6p. 12, 2004, 455-465, ctp. 461.

13 Ynan 8 IIporokona 14.

14 Ilpema mpouenn Cyna noderkoM 2012. roqune npea Cynom ce Hanasu 34000 Henmpuopu-
TETHHX Clly4ajeBa KOjU ce TOoHaBJbajy, a 10800 TakBux ciydajeBa je peructpoBano 2011. roaune. Pre-
liminary opinion of the Court in preparation for the Brighton Conference (Adopted by the Plenary
Court on 20 February 2012.), http://www.echr.coe.int/NR/rdonlyres/BFO69E9B-8EES-4FA8-877E-
2DFAA4C167BD/0/2012_Avis_Cour_Conf%C3%A9rence_de Brighton 1820 avril 2012 EN.pdf

15 H. Keller, A. Fischer, D. Kuhne, op.cit., ctp. 1037.
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IMeHE OMIYKE O HCIIPUXBATIbUBOCTHU IMPEACTABKE. On mema JoTagallllbu 4JIaH
35 Konsenuyje. Cyn he mohu na oxbany npeacTaBKy Kao HEIPUXBATIBHBY YKO-
JIMKO MOHOCHIIAIL MPEICTABKE HUje MpeTpreo 3Hauajuujy mrery.'® VBohemem
oBor kpurepujyma Cyn je 1oOuo T0AaTHO CPEACTBO KOje Tpeba 1a My TIOMOTHE
Jla ce yCpeAcpeny Ha caydajeBe KOjHu 3axTeBajy Aa Oylie UCTIMTaH BHUXOB MEpu-
TyM. Ha oBaj HaunH Cyn Moxe fa ofdaiy npeaMere Koje cMaTpa “MIHOPHAM,
y CKJIQJIy ca HadelloM Jia cyauje He Tpeba ma ce 6aBe TakBuM npeameTruma (De
minimis non curat praetor)."” TIporoxonom je npeasuheno na he ce y npse ase
rOAMHE HEroBe NMPHMEHE CyJCKa Mpakca O OBOM MUTamy (OpMHpAaTH caMo y
okBupy Beha m Bemmkor Beha, a HakoH Tora, Kaja ce mpakca 100po ycraiu, y
MpUMEHY OBOT HOBOT YCJIOBa yKJbyuuhe ce U Ccyauja mojennHall, Kao 1 Tpodiia-
Hu oa60p.'® OBaj HOBM KpuTepujym npuxsaTibuBocti CyI je 10 cajga IpuMe-
HHUO Yy JICBET OJJTyKa O MPUXBATILUBOCTH mpencTaBke. Y nse npecyne Cyn je on-
Oamro mpuMen0y Koja ce OJHOCHIIA Ha OCHOBE HEMPUXBATIFUBOCTHU IO HOBOM
KPHUTEPHjyMy KOjH je HCTAKIIa ApKaBa.

Kiby4HU eneMeHaT HOBOT KpUTEpHjyMa MPUXBATIFHUBOCTH j€, KAKO CMO BHUjIe-
71, TiojaM “‘3HauvajHuja mrera”. [lojam “de minimis” opManHo riiefaHo HUje Ouo
neo Konseniwje 10 1. jyna 2010. roauHe, Majia je IOMEHYT Y HEKOJIMKO H3JIBOje-
Hux npecyaa Komucuje u Cyna, a nomumarne cy ra u JpKaBe y CBOjUM ITOJHECIH-
ma Cyny.”’ OBaj KpuTEpHjyM HMa CBOjy OCHOBY Yy HEj! /1A IOBPE/Ia Mpasa, Ma Ko-
JIMKO /12 je peajHa ca YMCTO MPaBHOT CTAHOBHUIIITA, MOPa Ja 3a0BOJbH MUHUMAJI-
HY HUBO TEXKHHE Jia O OMIa pasMarpaHa mpes MeljyHapomauM cygoM.” dopmy-
Jalyja HOBOT KpUTEpHUjyMa TIPUXBATIBUBOCTH Y 003Hp y3UMa IITETY KOjy je MoA-
HOCHJIaIl Ipe/icTaBke Beh mpeTpreo Ha HanMOHATHOM HUBOY. Y mipenmetry Kopo-
7e6 ipoitiue Pycuje’® xanba MoIHOCHONA TPEICTABKE OHOCHIIA CE HAa CHTYAIHjy
Jla TY’KCHU OpraH BJIACTH HHUjE UCIUIATUO HAKHAIY MOJHOCHOILY MPEJICTaBKE KOjy
My je nocyamo nomahu cyg, a Koja je U3HOCHIIA Makse OJ1 JeTHOT eBpa.

CauuHo, y npeaMety Bacunuenxo upoiiue Pycuje mogHOCHIAL TIPEACTaB-
K€ ce ’aJIno 300T TOra IITO BJIACTH HUCY M3BPIIWIC MTPECYay KOjOM MY je J1oJie-
JbeHa HakHaza ox 12 espa.”

16 Ynan 12 Tauka 6 [IpoTokomna 14.

17 Prakticni Vodi¢ kroz Uslove Prihvatljivosti, Council of Europe/European Court of
Human Rights, 2011, . 378, ctp. 76.

18 Ynan 20 craB 2 Ilporokosna 14.

19 Praktiéni Vodi¢ kroz Uslove Prihvatljivosti, Council of Europe/European Court of
Human Rights, 2011, n. 378, ctp. 76.

20 Praktiéni Vodi¢ kroz Uslove Prihvatljivosti, Council of Europe/European Court of
Human Rights, 2011, n. 379, ctp. 76.

21 Ibidem, n. 382, ctp. 77.

22 Vladimir Petrovich KOROLEV v. Russia, Application no. 25551/05

23 Vasilchenko v. Russia, Application no. 34784/02
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MehyTuMm, yak u Kaja MOJHOCUIIALL TPEJCTABKE HUje PETPIICO 3HAUYAJHU]Y
HITETY, MpBa 3allTUTHA KJay3ylila OCHTYpaBa Ja ce HeroBa IpejcraBka Hehe
MPOTJIACUTH HEMPUXBATJLUBOM ‘‘aK0 MOIITOBAaH-E€ JbYJICKUX IIpaBa 3axTeBa pas-
MaTpame MpejcTaBke y Meputymy”. JIpyra 3aliTUTHA Kjay3yja OCHrypasa Jia
Cyn Hehe mporiacuTu NpencTaBKy HENPHXBAT/BHBOM CaMo 300T HEHE TPUBH-
jalmHoOCTH aKo je “momahu cyn HHje pa3sMOTpHO Ha oarosapajyhu Haumn’. OBa
ozpenda opaxkaBa Haueno cyncuanjapHocTi. O0pasiokemhe OBAaKBOT PelicHha
HaJa3" ce joI y MOoTpeOu Jja CBaKM CIIydaj MOpa TOOUTH CYIICKY 3aIITHTY OMIIO
Ha HALIMOHAJHOM, OHJIO Ha EBPONCKOM HHBOY.*

2.4. Ilpujaiuencro tiopasnarve (Friendly Settlements)

OBo je cpenctso y pany Cyzaa xojuMm ce pemasa oko 1,4% cBuX citydaje-
Ba.” TIpotokon 14 naje Cyay Buie MOryhHOCTH 3a MOCTH3AHE MPHjaTEIbCKOT
nopasHamwa. [Ipeasuljeno je pememe npema kome he Cyn Mohn y cBakom Tpe-
HYTKY IIOCTYIIKa JIa MPeay3uMa KOpake Ka MMOCTU3amby MPHjaTe/bCKOT IOpaBHa-
ma.”® Jlo crymama Ha cHary oBor IIpoTokoia, Ta MOryhHOCT je mocTojaza camo
0 TpoTJameny npeacTaBke npuxsarbuBoM. UYnan 15 Ilporokona mo3usa Cyx
HE caMo J1a IoMake IperoBsope, Beh 1 1a oHece OANyKy Yy Kojoj he ykparko
MPUKa3aTH YUEBEHUYHO CTamkbe KAao M IMOCTUTHYTO peleme. IlocTynak Harombe
ocTaje MOBEePJHUB, IITO 3HAYM J1a IOHYa MM HeHO NPUXBATakbe IOCTUTHYTH Y
OBOM TOCTYIIKY C€ HE MOTY KOPHCTUTH KacHHUje, YKOJIHMKO Ce CIOp HE pelr Ha
oBaj HaunH. Komurer munmncTapa he yoymyhe Ham3upaTi U3BpIIeHE OTyKa J10-
HETHX y OBOM IIOCTYTIKY. [IpeMa oljeHama MojeUHUX ayTopa, OBO CYy KOPHCHE
n3mene KonBenuuje, noacrudy kopuuheme MOCTyIKa 3a MOCTU3Amke IIOPaBHA-
a, cMambyjyhu Ha Taj Hauns nperprasoct Cyza npeameriMa.”’

2.5. Uzspwasare iipecyoa

Unan 16 Ilpotokona jaya oBo muTtame u3MeHoM wiaHa 46 Konenuuje.
Oga oapenda omoryhasa Komutery Mmunmncrapa ga ox Cyna Tpasku 10JaTHO Ty-
Mauelhe IMpecy/ie ako OHO OTeKaBa HEHO HW3BpIIeHe. KoMmuter MUHHCTapa
yCBaja OBy OJUIyKy nBoTpehnHckoM BehuHOM. Y cilyuajy Ja cTpaHa yrOBOPHHU-
1a He u3Bpm npecyny Cyna, Komuter MUHHCTapa MOKe, HAKOH IITO je YII030-
pu, nBorpehurckom BehuHoM ommyuanTn ga ox Cyna Tpaku ja YTBPAH J1a JIH je
CTpaHa YroBOPHHMIIA UCITyHHJIa CBOjy oOaBe3y. Ako Cyn yTBpau 1a HUje, pel-
Mmert ce Bpaha Komutery MunucTapa aa oqyuu koje mepe he npenyseru. OBo je

24 H. Keller, A. Fischer, D. Kuhne, op.cit., ctp. 1037.
25 L. Caflisch, op.cit., ctp. 411.

26 Unan 15 [Iporokona 14.

27 L. Caflisch, op.cit., ctp. 411.
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Mepa Koja uMa 3a ik Ja ojada aytoputer Cyna, 1ako HeMa HUKaKaB yTHUIA] Ha
npobiiem npeonrtepeheHoctu Cyna npeameruma.

2.6. Moiyhnociu iipuciiyiiara Eepoiicke ynuje Konsenyuju

IIporokon 14 mpyxa moryhHocT patudukoBama KoHBeHIMje o1 cTpaHe
EBporcke yauje.”” Ha Taj Haunn nojeaunnu he mohu na ce o6pare Cyny u kana
cMmarpajy zna uM je moBpeheHo Heko mpaBo u3 KonBenuuje akrom EBporcke
yHHje, a He caMo BbeHuX uianuna. Ha HuBoy npasHor nopetka EBporncke yHyje,
oBa MOTYNHOCT je KOHa4HO OTBOpPEHA CTyIameM Ha cHary JIncaboHCKOT yroBo-
pa, JojaBameM craBa 2 unaHy 6 Yrosopa o Eeporckoj yuuju.’’ Ha ocroBy
OBHX HM3MEHa MOTPeOHO je Ja ce m3abepe joIl jemaH cyadja ca JHCTe KOjy Om
nmoctaBmia EBporicka yHHja, a cama MOTYhHOCT paTuduKariije oTBapa Bpara 3a
Jajbe yHanpeheme 3amruTe JbyICKHUX MpaBa.

3. On Unrtepanaxkena no Usmupa

Haxon [Ipotokona 14, nonecenor 2004. roanHe HACTaBJ/BEHO je ca pa3Mu-
nubamkeM Ha TeMy pedopme Cyna. Ca 0BUM LMJBEM OJApKaHE Cy y BPJIO Kpart-
KOM BPEMEHCKOM POKY JBe KOH(pEepEeHIIMje KOjuMa je OCHOBHA cBpXa Ouia nmura-
BE Y KOM MpaBIly Tpeba HacTaBUTH 3amouyeTu nocao. [loxasna tauka oBUX MHU-
nujaTuBa Onna je peapupmaiija nocseheHocTn npskasa wianuma Casera EBpo-
e CHCTEeMY 3aIllTHTE JbYJICKHX TpaBa Koju je ycmoctaBmia Konsenmnuja. OBo
mojpa3yMeBa ylarame Hamopa Ja ce 06e30ene mpaBa u clio00/ie TapaHTOBaHE
KoHBeH1I1joM IPBEHCTBEHO Ha HAIIMOHAJIHOM HUBOY, a HAKOH TOTa M IIpUXBaTa-
HBC HAIMOHAJIHUX BJIACTH J1a CY EUXOBH HOCTYIIM Y BE3M Ca OBHM IPEIMET
CYJICKOT HaJ30pa Ha jeJHOM BHILEM, EBPOIICKOM HUBOY. TO Nlajbe BOIHU 3aKJbyy-
Ky aa Cya, KoMe je IOBEPEHO BpILEHE OBOT Haa30pa, MOpa OUTH cacTaBJbeH OJ
HE3aBHCHUX W BUCOKOKBanM(pHUKOBaHWX cyanja. Jpkase Takohe moTBphyjy cBo-
Jy TIpHBPIKEHOCT TpaBy Ha MOjeqMHAYHy TPEACTaBKY, KOja jé KaMeH TeMeJball
Kongsenuuje. To je nanuBuayanHa xanba koja omoryhasa Cyny na uaeHTudu-
Kyje HeIoCTaTKe Ha HALlMOHAIHOM HUBOY, Kao U Aa npeucnuta cucreM Konsen-
nuje. MicroBpeMeHo, Harmamnasa ce 3Ha4aj KOju HAIlOHATHHU CyJI0BH MMajy Kao
MpUMapHU TapaHTH 3alITHTE TpaBa U clo0oja 3arapaHToBaHuX KOHBEHIHjOM.
300r TOra je M3y3eTHO Ba)XKHO Pa3BUTH U OJPKaTH BUCOK HUBO JHjajiora KOjU
noctoju m3mel)y Harmonanaux cynosa u Cyna.

28 Ibidem., ctp. 411.

29 Ynan 17 Ilporoxomna 14.

30 The Union shall accede to the European Convention for the Protection of Human R-
ights and Fundamental Freedoms. Such accession shall not affect the Union’s competences as
defined in the Treaties, Artice 6 (2) TEU, http://eur-lex.europa.eu/LexUriServ/LexUriServ.d-
0?uri=0J:C:2010:083:0013:0046:en:PDF
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Cyn cmatpa Jia je KIby4HH elleMeHaT rpolieca NOKpeHyTor y MHTepnakeny
yBuhame W NpU3HAIkE J1a je OArOBOPHOCT 3a edukacHy npuMeHy Konsenuuje
nojsiesbeHa. Cyjl He MOXKE M HE CMe J1a CHOCH IyHY OJTOBOPHOCT 3a MPABUIIHY
umiementanyjy Konsenmuje.”'

Llentpanna Tema je norpeda aa ce omoryhu Cyzay na Oyne y mo3uuuju aa
Ce Ha MpaBH HAYMH HOCH ca MpeIMeTHMa MOKPEHYTUM Mpe]| ’bUM. JoII yBeK mo-
cToju HeyckiaheHocT ontepehema Cyna ca HEroBUM Kamanuretuma. VmeHTu-
(¢uKoBaHe cy TpH TIaBHE KOMIIOHEHTE CYACKOT omnTepehema u To Cy: MacoBHH
MPUJIMB HEJOMYIITEHUX MPEICTABKU, BEJIMKH Opoj MpeaMeTa KOju ce IOHAaBIbajy
M aKyMyJIallja IOTEHIMjaTHO OCHOBAHHX CIydajeBa KOjU ce He [IOHABIBA]y.

3.1. Kongepenyuja y Hniiepnaxeny

Kondepennuja y Murepnakeny je oapxkana dedbpyapa 2010. roaune, moj
HmBajuapckuM mpezacenasameM Komurerom munucrtapa Casera Epome. Ha
KOH()EPEHIINjH je U3HET CTaB Jia je ¥ 1mopea Beh M3BpIICHNX U IUIaHUPAHUX T10-
0oJpINama, XUTHO TIOTPEOHO YCBOJUTH J0JaTHE Mepe Kako OW ce MOCTHTIIA PaB-
HoTexxa u3Mely Opoja mpecyna u omryka koje Cyn noHece U Opoja MpUMIBEHUX
MpeJCTaBKU, 3aTHUM Kako Ou ce omoryhmio Cyay na cMamwu Opoj HepeleHHX
CIIy4ajeBa U Jla pelliaBa HOBE MPEAMETE Y pa3yMHOM POKY, TOCEOHO OHE KOjH Ce
OJTHOCE Ha 030MJbHO KpILIEH-E JbYICKUX MpaBa, U Ha Kpajy, Kako OU ce ocurypa-
JI0 MOTIyHO U Op30 m3BpIIeHke npecyna Cyna u eQuKacHOCT HAA30pa KOjU Bp-
mu Komurer MI/IHI/ICTapa.3 > Moskxemo na 3aKJBYUHMMO J1a j& TSKHINTE IIaHUPaHEe
pedopme Cyna Ha mito je moryhe Behem cmamemy ontepehema paaa Cyza, kao
Y Ha YCIIOCTaBJbaKy jaKOT MEXaHW3Ma KOju OH ce cTapao o ciupoBohemy cyn-
CKHUX oJuTyKa, 6e3 kora CyJ HHje Y MOr'yiHOCTH J]a HACTABH J1a UTpa YJIOry jaKor
3alITUTHHUKA JbYJICKHX MpaBa yCTaHOBJLeHUX KOHBEHIIUjOM.

Cwmarpa ce aa je Benuku npoosiem mto Cyn BehinHy cBOr BpeMeHa MpoBO-
1 pazmartpajyhu mpencraBke koje Ou Tpebarno ma Oymy pemieHe Beh Ha Harwo-
HamHOM HMBOY. ' Ha koHdepeniuju y MHTepiaKkeHy, CHaXHO je MOAPKAHO 04y-
BamC MMpaBa Ha IOjeAMHAYHY IMpeAcTaBky. MelyTuM oBo mpaBo Mopa na ce
eprKacHO KOMOMHYje ca MPUHIUIIOM CYICHAMjapHOCTH, YnHEehH Ha Taj HaYMH
cucteM KoHBeHIMje onepatuBHUM. JlyropodHa e(puKacHOCT OBOT CHCTEMa 3ax-

31 Preliminary opinion of the Court in preparation for the Brighton Conference (Adopted
by the Plenary Court on 20 February 2012.), http://www.echr.coe.int/NR/rdonlyres/BF(069E9B-
S8EES5-4FA8-877E-2DFAA4C167BD/0/2012_Avis_Cour_Conf%C3%A9rence_de Brighton -

1820 avril 2012 EN.pdf

32 Ibidem.

33 Interlaken Declaration, http://www.eda.admin.ch/etc/medialib/downloads/eda-
zen/topics/europa/euroc.Par.0133.File.tmp/final _en.pdf

34 A. Mowbray, The Interlaken Declaration — The Beginning of a New Era for the Europe-
an Court of Human Rights?, Human Rights Law Review, 519-528, 2010, ctp. 520.
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TeBa MocTojame Beh moMeHyre paBHOTeKe m3mel)y Opoja MpeICTaBKU MOAHETHX
Cyny u meroBe criocoOHOCTH J1a UX OnaroBpemMeHo pewu. [locTusame oBOr 1u-
Jba 3aXTEBA CMAEHHEC KOJIMUMHE HETIPUXBATIEUBHX IPEJICTABKH U CIIy4ajeBa KO-
jU ce TIOHaBJbAjy, MPBEHCTBEHO IyTEM MpYy)Kama epUKacHe 3alITHTE NpaBa U
cnoboza rapanToBaHHX KOHBEHIHjOM, HA HAMOHATHOM HMBOY. KoHdepeH-
[IMja je 3aKJpydueHa ycBajameM JeKiapaiuje 1 AKIHOHOT IIJIaHa.

AKIMoHM maH o0yxBaTa cellaM Tadyaka, KJbYYHHX 33 pellaBame HIICHTHU-
(duxoBanor mpobiema. [IpBa Tauka ce OJHOCH Ha MPaBO MOIHOIICHA IT0jCITHU-
HAYHMX TPEICTaBKH, KOje ce cMaTpa, Kako cMo Beh HarmoMeHysn, KaMeHOM Te-
MesplieM cucteMa Konsennuje. Y Besu ca oBum, Kondepennuja je noszpana Ko-
MUTET MHUHHCTapa Jia Halje pememe koje ou omoryhmio Cyny aa ce 6aBu mpe-
METHMa KOjH CE€ OJJHOCE Ha 030MJbHE MOBPEC JbYICKUX IpaBa, y3 onpeheHy op-
3MHY pelIaBamba MPeICTaBKH.

[pyra Tauka ce ogHOCH Ha IipuMeHy KoHBeHIMje Ha HAIIMOHATTHOM HUBOY.
Kondepenuuja noaceha na cy npuMapHu rapaT JbyJICKHX IIpaBa yIpaBO Ha-
[UOHAITHE BIIACTH W CTOTA je MO3BaJia JIPKaBe WIAHHIIE Jia TIOJAWTHY HHBO CBe-
CTH O MOTPeOHOj 3aIITHUTH JbYJICKHX IIpaBa rapaHToBaHWX KoHBeHIHMjoM, &a y
MOTIYHOCTH W3BpIIaBajy mpecyae Cyna, Kao M Aa JOCIEIHO TpaTe CYACKY
Mpakcy, Moce0HO TaMmo T je CyJ yTBPAHO CBOj CTaB O HEKOM NHUTAamy Kako He
6u momasmino mo npeontepehema Cyna mpenMernMa koju Beh mMajy cBoje pe-
meme. J[pkaBe WiaHWIE Cy jOoII IO3BaHE Jla OCHTYpajy AENOTBOpHE aomahe
MpaBHE JICKOBE M MIPaBUYHY HAKHAIY, TAMO T/I€ je TO ONPaBIaHO.

Tpeha Tauka AKIMOHOT TUIaHAa OOyxBaTa MaTepujy (UITpUpama Mpe-
craBku nogHeTux npea Cynom. U oae je Kondepernnuja ymyTia qpxaBe dia-
HHIE J]a TaXJBUBO MPOyYe CYACKY MPAKCy Koja ce OJHOCH Ha HENPHXBATIHHBE
npencraske. Takohe, mo3Bana je KomuTer MuHHCTapa a pa3MOTpH jOII HEKa
pemema ocuM oHuX npeasuhennx [Iporokonom 14, a koja 6u ce ogHOCHIA Ha
(UITpUpare HEPUXBAT/HHBUX MPEICTABKM. "

Jomr jemna mojaBa koja mooau o onrepehema pana Cyna momeHyTa je y
YEeTBPTOj TaUYKW AKLMOHOT IUIaHa, a TO j€ MUTambe CIydajeBa KOjH ce MOHaBJba-
jy. Kondepennuja je mo3sana npxaBe WiaHUIIEC J1a OJIAKIIAJy yCBajame MpHja-
TeJHCKUX MOpaBHAKA M jeTHOCTpAHUX JAekiaparuja u na capalyjy ca Komwure-
TOM MUHHCTapa, HaKOH yCBajama KOHAUHHUX INMWJIOT Tpecyna , Kako Ou ce y

35 Ibidem, ctp. 521.

36 Interlaken Declaration.

37 Ibidem.

38 Interlaken Declaration.

39 Tlocrynak muiot npecya je Cya pa3BrO Kao OJroBOp Ha CyOo4aBame ca MpoOIeMOM Ipe-
JICTaBKH KOj€ C€ IMOHaBJbajy, OOJHOCHO TAKO3BAHMX PENETHTHBHUX CIydajeBa W KOje MMajy HCTH
y3pok W Ha Taj HaumH npeontepehyjy pax Cyna. MHpopmanmje 0 0BOM MOCTYNKY MOXEMO II-
ornematu Ha: http://www.echr.coe.int/NR/rdonlyres/DF4E8456-77B3-4E67-8944-BO08143A7E2C/
0/Information_Note_on_the PJP for Website.pdf
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MpaKkcu yCBOjuiIe Mepe mojo0He 3a epUKACHO pellaBambe CTPYKTYPaTHHUX MPO-
OJieMa Ha CaMOM U3BOPY CJIyuajeBa KOjU Ce TIOHABIbA]jY.

Iera Tauka omHocu ce Ha Cyn u moxaceha apkaBe wiaHWIe a 3a CyAdjy
Tpeba na ce nzadepe JHIe Koje je BUCOKO KBaMM(UKOBAHO, KOje T03Haje MelyHa-
POJTHO jaBHO TMpaBo, HajMame jenaH ciayxOeHu jesuk Cyna, Koje je yrmo3Haro ca
HAMOHATHUM MPAaBHUM CHCTEMUMa M KOje, Ha Kpajy, UMa U MOTPeOHO MPaKTU4-
HO uckycTBOo. KoHdepenuuja je, mpusHajyhu mofesbeHy OATOBOPHOCT, MO3Bajia
Cyn na ce y3apKH Of OLCHHBAaKkA YHIHCHUIA KOje Ce OJHOCE Ha HAI[MOHAIHO
mpaBo, yTBphyjyhu na oH HHUje cyn 4eTBpTe MHCTaHIle. Takole, HarmameHa je
cyncuaujapaa ynora Cyna u Cyj je mo3BaH Ja CrpoBee y neno pememke [IpoTo-
Kkona 14 Koje ce OIHOCH Ha HOBU KPUTEPHjyM HPUXBAT/HMBOCTH MPECTaBKE.

[IITo ce Thue mecTe Tauke, MoA Ha3uBOM “Hanzop Haa U3BpIICHEM MpeCy-
na”, Kondepennuja ynyhyje Komurer MuHnCTapa 1a youH riiaBHE CTPYKTypall-
He mpobiemMe, Kao M HajBaKHM]jE Mpecyie Koje ce OAHOCE Ha Hajo30MIbHHja Kp-
HIeka JbYJICKUX TPaBa, 1a UX yYUHH e(PUKACHUM H TPAHCIIAPESHTHUM.

Iocnenmum nutameM obOyxBalieHnM AximonuM tiaHoMm KondepeHiuja
je mo3Baia Komurer MHHUCTapa 1a pa3MOTPH 110j€HOCTABIbEHY MPOLEAYPY KO-
joMm Om ce ycBajane Oymyhe m3mene u monyne KonBenimje, a koje ce oHOCE Ha
OpTraHU3alMOHA TUTAkA.

3.2. Kougpepenyuja y Hzmupy

Koungepennuja y Usmupy, Takohe noceehiena nuramy pedopme Cyna,
OJlp’KaHa je MoJ TypcKuM mpenceanumTBoM, anpuia 2011. rogune. exmapa-
[Mja caunibeHa TUM myTeM j€ HAYeIHO MOTBPAMIIA CTaBOBE ojpeleHe y uaTep-
JIAKEHCKO] JeKIapauuju 1 M3PAKEHA je OJUTY4HOCT J1a CC OIPYKH KOHTHHYHTET
3aroyeTor npoueca. BaxHo je HaNIOMEHYTH JIa je oreT mpuMeTaH MopacT Npes-
CTaBKH Koje cy nognecere Cyay, Kao ¥ Jia je u3pakeHa 3a0puHyTOCT jep ce Io-
ciie Kondepennuuje y Unrepnakeny nosehao O6poj 3axreBa 3a onpehuBame npu-
BPEMEHHX Mepa, y ckiaay ca wianoMm 39 IlocnoBanka Cyzaa, unMe je 101aTHO
onrtepehen pag Cyna. Takohe, Kondepennuja y M3mupy je Haiia 3a CX0HO Ja
noMeHe faa oapenode IIporokona 14, Ma KomuKO J1a Cy IOKa3aje HaNpeaak u Ma-
Jla ’UXOB MOTEHIHjall joIl HUje UcKopuinheH, Hehe ocuryparu TpajHO U CBEO-
OyxBaTHO peuiewe nmpobieMa ca KojuM je cyoueH cucteM Konsenuuje. Ha kpa-
Jy CBOT yBOAHOT M3narama, KongepeHnuja je HapounuTo Mo3ApaBuia peroBope
KOju ce Bojie ca EBpornickoM yHHjOM O Hl-eHOM NpucTynamy KoHBeHIHjH, Kao
BUJAH Hallpeak ocTBapeH HakoH Kondepenuuje y arepnakeny.

40 Interlaken Declaration.

41 Ibidem.

42 Ibidem.

43 Ibidem.

44 Izmir  Declaration,  http://www.echr.coe.int/NR/rdonlyres/E1256FD2-DBE5-41E8-
B715-4DF6D922C7B6/0/20110428_Declaration_Izmir EN.pdf
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Ha Kondepenuju onpxanoj y Uamupy gounet je [lnan gajbux aKTUBHO-
ctu (y maseM Tekcty [lnan) koju ce HajoBe3yje Ha AKIMOHHM 1aH u3 HTepra-
KEHa, 3aTHM KOjH Ce 3aCHMBA Ha OCHOBaMa pa3Boja morahaja y Casery EBporre,
Cyny u Komutery MuHUCTapa, M Ha Kpajy, KOjH y3UMa y 003Mp OYEKHBamba U
npobaeme npousanuie HakoH Kondepennuje y Marepnakeny.

Hauenno, Ilnan obyxBaTa ucTe TeMe Ka0 WM HMHTEPIAKCHCKH AKIMOHH
IUIaH, ¢ TUM WITO Cy JoJaTe JIBE HOBE Tauke, na hemMo ce Ha OBOM MecTy 3ajp-
KaTh caMo Ha kUMa, Kao 1 Ha HoBHHama npeasuhennm [lnanoMm, y okBupy Beh
obpahennx Tema. OBoM mpmmkoM KordepeHnuja je mo3Bana napkaBe WIaHHUIIE,
Cyn, xao u Komurer MHUHHCTapa J1a HacTaBe Ja paje Ha mpoOyieMuMa U MUTa-
BUMa GOpMyIIHCAaHUM TOAMHY JaHa paHuje.

ITo ce Tue mpobyiema nmoBehama Opoja 3axTeBa 3a oapeluBame MpUBpe-
MeHux Mepa, KondepeHiyja je ucrakia aa ce o0paja OBUX 3aXTe€Ba MOpa OJ[BH-
jaTy y TMOTIIYHO] CarjlacCHOCTH ca HadeJoM CyTIcHaujapHocTh. Takohe, y ckiamy
ca e(hpMKacCHUM HaJ[30pPOM HaJl U3BPIICHEM TPECya, JAPKaBe WiaHUIle ¢y obaBe-
3HE J]a OCTYIajy 1o NpHBpeMeHnM Mepama koje oxpean Cyn. Kondepenmmja
je To3Baja MoJHOCHOIIE 3aXTeBa 3a oJpehuBame MPUBPEMEHUX MEpa, Kao U Hbu-
XOBE 3aCTyIHHUKE, J1a Y MOTIYHOCTH MOCTymajy mo IIpakTW4HOM ymyTCTBY O
3axTeBUMa 3a IPUBpPEMEHE Mepe.

JlpkaBe wiaHMIle cy moceOHO MO3BaHe Ja MpeIy3My Mepe Y by rpeBole-
a Ha HAIMOHATHU je3uK [IpakTudHOoTr BomMYa 0 KpUTEpHjyMUMa 3a YTBphHBame
NPUXBATIBUBOCTH TIPEACTABKE, KaKo OM ce cMambKo Opoj HENPUXBAT/HUBHX TPE-
CTaBKH, Ka0 M Ja /Aajy cBoj pomnpuHoc DoHay 3a Jebyacka npasa (Human Rights
Trust Fund). On HapouuTOT je 3Hayaja na ApkaBe WIaHHULE U3pajJe M3BELITaje O
HAMPETKY YCBajamba Mepa Koje Cy YCBOjeHe Y HHTEPJIaKSHCKO] JICKIIapalinju.

[Mutame Koje ce MojaBuiIo Kao HOBO OJTHOCH C€ Ha CaBETOJ[aBHA MUIIJbCHA
Cyna u pa3matpano je Ha Kondepennuju y M3mupy jep ¢y Heke apkaBe TOKa-
3ajie 3aHMMambe 3a yYBOheme MOCTyIKa KOju OM HaI[HOHAIHUM CyJOBUMA HajBH-
e uHeTanue omoryhuo aa ox Cyna Tpaxke caBeToJaBHAa MHULLBbEHA O TyMade-
wy u npuMmenu Konsenuuje. Cya je mo3BaH ga npy»u cBojy nomoh y pa3matpa-
By OoBOr nuTama. Takohe je Kondepennuja nozsana Cyn aa peloBHO OpraHu-
3yje cacTaHke ca MpeJCTaBHUIIMMA BJaja JIpikaBa WiaHWla paau yHarpehema
n06pe capaznme.

Naxo je IIporokomom 14 omoryheno EBporickoj yauju ga npuctynu Kon-
BeHIMjH, 10 Kondepenuuje y M3mMupy oHa HHje HCKOpUCTMIA TY MOTYhHOCT U
CTOTra Cy CTpaHe Mo3BaHe Ja IPEroBope NpuBeAy Kpajy Kako O ce LITO Mpe H3-
panuo HaupT cropasyma o MpHUCTYTabY.

45 Ibidem.
46 Ibidem.
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4. Kongepenumja y bpajrony

Koudepenmja sa Bucokom HuBoy o Oynyhaoctu Cyna, oapikaHa je y me-
puony ox 18. go 20. ampruta 2012. ronuae y bpajToHy, Y OKBHpY TpeaceaaBama
Vjenumenor KpabectBa Benuke bpurannje m Cesepue HMpcke Komurerom
munuctapa Casera Espone. OBa koH(pepeHIHja Ha KOjoj Cy y4ecTBOBaJle Jelie-
ranuje cBux 47 npxasa wianuia Casera EBporne, 3aMuIJbeHa je Ka0o HacTaBak
pedopMcKor mporeca 3amo4eTor, Kako cMo Buzenu, y MHTepnakeHy, ocHaxe-
HOT cTynameM Ha cHary [Iporokona 14 u ycBajamem [lexnapanuje u3 M3mupa.
MehyTtum, nmopex Tora, oBa KOH(pEpeHIIH]ja je UMaia 3a IWJb U Ja 00e30enu ae-
JIOTBOPHOCT KOHTPOJIHOT MEXaHHW3Ma KOjH je ycrnocTtaBibeH KoHBeHLIjoM U Tpe-
0aJo je na oxpenu mpasLe 3a Jajbe KpeTame pedopme Cyna.

Cyx je Hamrao a je TeXuITe npoieca pepopMu Koje Cy 3anodene HHTep-
JTAKEHCKOM JICKJIapannjoM J1a ce 00e30eau na cyacka mpakca Oyzae ymoTpebbu-
Ba, OJIHOCHO JIa CE F/OME MOXKE PyKOBaTH, Jia OyJie TpaHCIapeHTHA U JIaKo JI0-
crymHa. Takole, cymcka mpakca Om Tpebajao 1a ce cacToju Of MpeaMeTa KOju
nokpehy BakHa muTama y Be3n ca Konsenuujom. Cya OBO MOXKE OCTBApUTH
o] /IBa yCJIOBa, TIPBO, Jla C€ 0YyBa MPABO Ha MOjeMHAYHY TPEACTaBKY H JPY-
ro, Aa ce 00e30ezne ehprkacHN MeXxaHU3MHU (Me)yHapOIHU WM HAIlMOHAJIHH) ITy-
TEM Kojux Ou ce pemaBaiu ciaydajeBu kojuma Cyz He MOe Aa ce 0aBH, a KOjU
ce takohje THuy cuctema Konpenmuje.”’

Kako 6u cucrem Konsenuuje mto 60sb€ (yHKIMOHNCAO HA HALIMOHATHOM
HUBOY MOTPEOHO je jadatu nujanor m3mely HannonamHux cygosa u Cyga. ¥ Ty
cBpxy Cyn ozapkaBa pellOBHE CACTaHKE ca HAIIMOHAJIHUM BPXOBHHM CYIOBH-
ma.*® Bpajroncka nexnapanuja moaceha na Cyj naje ayTOpHTaTHBHO TyMadee
Konsenuuje. MehyTum, HaMOHAIHU OpraHyu y>KUBajy MpaBo ci000HE HpolLe-
He Kana npuMmemnyjy KonBennwmjy, na crora u Cyn Mopa HOIITOBAaTH OBO IPABO
KaJia BpIIM HaJA30p HaJ oaiykKaMa HanuoHanHux Biactu. Ctora je Kondepen-
nyja 3ak/byuymia Aa Ou ynyhuBame Ha Ha4yeno CYNCHIAMjapHOCTU U OKTPHHY
oJka CJI000IHE MIpoIIeHe Tpedasio yHeTH y peamOyiry KoHBeHnmje, a He Y HeH
ONEpaTUBHM JIC0, M3 PA3/IOra TPAHCIAPEHTHOCTH U JOCTyHHOCTH.' IIpHiuuHO
je HejacHO 1Ta OM OBa pasiKKa HampaBuia. Takole, KOHIENT moJba CIo00IHe

47 Preliminary opinion of the Court in preparation for the Brighton Conference (Adopted
by the Plenary Court on 20 February 2012.), http://www.echr.coe.int/NR/rdonlyres/BF069E9B-
8EES5-4FA8-877E-2DFAA4C167BD/0/2012 Avis Cour_Conf%C3%A9rence _de Brighton 1820
_avril 2012 _EN.pdf

48 Preliminary opinion of the Court in preparation for the Brighton Conference (Adopted
by the Plenary Court on 20 February 2012.), http://www.echr.coe.int/NR/rdonlyres/BF069E9B-
8EE5-4FA8-877E-2DFAA4C167BD/0/2012_Avis_Cour_Conf%C3%A9rence_de_Brighton_1820
_avril 2012 EN.pdf. Ckopammu npumMep je npecyna Benukor seha y npenmery Al-Khawaja and
Tahery v. UK.

49 Brighton Declaration, http://www.coe.int/en/20120419-brighton-declaration.
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MPOILICHE je BapujaOWIIHU MojaMm, Kako je mpumetrno npeaceanuk Cyna Bpana
(Bratza) n oH He moyuIexe npeuu3HuM Aepununrjama. [locebHO je muTame aa
au he m3puunTo yHOLIEHmE OBOr KoHUenTa y KoHBeHLHjy 3amMcTa yTULATH Ha
cynacky npakcy Cyzaa. W Ha kpajy, jaBiba ce TUTamke Ha KOjU HAYWH he YHOIICHe
OBa JIBa MpHHLMUNA y npeaMOyiny KoHBeHIMje BUX YUYMHUTH NMPHUCTYAYHHjUM
3a mpuMeHy. TepMHH “TIoJbe CII000IHE MpoIIeHe” je CTBOPEH Y CYJICKOj MPaKCH
W JIO JJaHAaC ce HHje Halllao HU Y jeJIHOM HOPMAaTHBHOM TEKCTY.

Kamen Temesparr cucrema KoHBeHIMje, IPaBO HA MOjeIUHAYHE MPEICTAB-
ke, mperprnehe 3HadajHe M3MEHe, YKONMKO ce M0 Kpaja 2013. rommHe ycBoju
MIpEMIOKEHO pememe. HanmMe, OpajToHCKa Aekiapandja mpenBuha cMmameme
POKa 3a MOJHOILIEHE NMpeJcTaBKe u3 wiaHa 35 ctasa 1. KonBenuyje, ca mect Ha
4eTupu Mecena. BaxkHO je HallOMEHYTH Aa je Yy MOYETHUM IpeJio3uMa 3aTpa-
KEHO J1a Ce OBaj POK CMambM Ha JiBa WM TpH Mecena. [leknapamnuja je moTBpau-
na na Ou “npepctaBKy TpeOasio cMaTpaTh OYUIIIETHO HEOCHOBAHOM Y CMHCITY
ymana 35 ctaBa 3 Tauke a y Mepu y kojoj Cyx cMmarpa fa je y mpeacTaBIld ped o
HaBOJIHO] TIOBPEIH IIpaBa Koja je Ouia BaJbaHO Pa3MOTpEHa Mpea HAlMOHATHIM
CYZOM KOjH je IpUMEHHBA0 IpaBa rapanToBaHa KoHBEHIMjoM y CBeTIIy JOOpO
ycraHoBJbeHe Tpakce Cyna Koja je yKijbydeHa y MoJbe CI000AHE IMpOoleHE Ha
oaroBapajyhu HauuH, ocuM ako CyJ yCTaHOBHU Ja IpeACTaBKa MOBJIAYU 32 CO-
00M 030UJEHO MUTAKE Y BE3U ca TyMauekwkeM wmin npuMmeHoM Kounsenruje.” Cyn
j€ To3BaH n1a y3me y 003up moTpely 3a CTPUKTHUM U JOCICIHUM IIPUCTYIIOM Y
IpOrNalaBaky TAaKBUX NPEACTaBKM HepomymTeHuM.”” C 063upoM Ha Moryh-
HOCT yBol)era HOBOT ycioBa NpuXxBaTbMBOCTH Cya cMaTpa J1a y KOHTEKCTY Ay-
TrOpOYHUX peopMCKUX pacnpaBa, ONPaBAAHO je HANPaBUTH Mperies Mocroje-
hux kpurepujyma npuxsaribuBoctd. Mehyrum, Cyn Huje yoehen na he npua-
rohaBame WM J0JlaBamkbe KPUTEpUjyMa MPUXBATIBUBOCTH MMAaTH 3HA4ajaH yTH-
naj Ha onrepeheme paga Cyna. 11ITo ce THUe KOHKPETHOT MPEIIora KOju Ce 01I-
HOCH Ha KpUTEpHjyM OazupaH Ha TBPIHH Ja CY JKalOe ypelHo pa3MaTpaHe o
CTpaHe HamuoHaiHOT cyaa, Cyn je o0jacHuo ia oBaj npuHIMN Beh Bnama y cya-
CKOM pa3Marpamy NOJHECCHUX NPEeACTaBKU. Y OHOj MEpH Y K0joj OM 0Baj Kpu-
TEpUjyM HMao 3a Uwb Aa yomaxu ontepehenoct Cyaa, nuTame J1a M Cy Ha-
UOHATHHU CYJOBH OYHIJICHO MOTPEIIWIN, Y CBAKOM Cilydajy OM H3UCKHBAJIO
CHCTEMATCKO M TeMEJbHO HCIINTUBAKSE PEICTABKE.

Jeman on TmaBHMX pasziora 3a ofpkaBame OpajTOHCKe KoH(pepeHnHje (Kao 1
MPeTXOAHUX ofpkanux y UHTepnakeny u M3mupy) je mpobiem Opoja mpeamera

50 Ibidem.

51 Preliminary opinion of the Court in preparation for the Brighton Conference (Adopted
by the Plenary Court on 20 February 2012.), http://www.echr.coe.int/NR/rdonlyres/BF069E9B-
8EE5-4FA8-877E-2DFAA4C167BD/0/2012_Avis Cour_Conf%C3%A9rence_de_Brighton_1820
_avril 2012 _EN.pdf.
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koju ce Hanaze npex Cynom. Taj 6poj je yasoctpyuer ox 2004, ronune. Ha oaro-
Bop Cyza NoJHOCHOLM TPENICTABKU YeKajy roguHama. Jexad on mpobiiema Besa-
HHUX 3a Opoj npexnmera npen CyaoM Cy HpelcTaBKe Koje ce MoHaBibajy. OHe cy
YIJIaBHOM TOBE3aHE Ca CHCTEMCKHM M CTPYKTYpHHUM MHUTambUMa Ha HUBOY JIpyKa-
Be. [Ip)kaBe yroBopHHILE Cy OATOBOPHE Jla C€ TaKkBa MHTama W MOBpeIe Koje U3
BUX [IPOM3MIIAa3e pellaBajy y OKBUPY AEIOTBOPHOT M3BpIIaBama npecuna Cyaa.
Hanzop Han oBum cripoBou Komurer munuctapa. Cyny ce Mopa omoryhurH ja
CBOjY NIy YCPEACPEaN Ha MOTEHIIMjaTHO OCHOBaHE HOBE MOBPE/IC.

Kondepennuja je mo3apasuna ycBajame Cmepruiia on ctpane Komurera
MHUHHCTapa 3a u300p KaHauaara 3a Mecto cyauje y Cyay, kao u ocHuBame Ca-
BETOJABHOT MaHeJa CTpy4Ymaka 3a Kanauaare 3a u3bop 3a cyaujy Cyna. Umajy-
hu y Buay kiby4Hy ynory kojy urpa Bennko Behe y onpkaBamy nmpuHITHIA J10-
CJIETHOCTH CYJCKe Ipakce, KOH(epeHInja 3aKibydyje Aa Tpeda N3MEHUTH WIaH
30 KonBenuyje tako mro he ce u3y3eTH peun “HU3y3eB Kaja ce TOME MPOTHBH
jemHa o cTpanaka y cropy”.”> MoxeMo aa mpuMeTHMo 1a 61 (opMaiHo rie-
JIAHO YCBajamke OBE M3MEHE MOIJIO /1a JOBE/E A0 OUyBama M MOJCTULAkhA IIPUH-
LUIa AOCIEAHOCTH cyacke npakce Cyna.

Bpenna moMeHa je jomn jemHa mpeiioKeHa M3MeHa Koja ce OJTHOCH Ha Cy-
mje Cyna. Kondepernnuja je 3akipyumia na 6u Tpebano M3MeHHTH WiaH 23
craB 2 KoHBeHIMje Tako Aa ce 3aMEHH CTapOCHA I'paHMLA 3a CyIHje 3aXTEBOM
Jla cyauje He cMejy OuTh ctapuje oa 65 ToauHa Ha JaH Kaja UM MOYHE-Ee MaH-
nat.”’ EdeKar mpeuioxkeHor pemerna 610 Gu 1a ce TO/IKe MAKCHMAIHA CTapo-
CHa rpaHuua Ha 74 roxuHe. JeqaH of1 capKacTHYHMX KOMEHTapa ynyheHux oBoj
onpeadbu je ma To MOXKaa Jo0po oapakaBa CTAPOCT EBPOIICKE IOIyJIarldje.
HctuHa je ma ce jbyICcKH XKUBOTHU BEK IIPOAY’KaBa, aJli IPe yCBajamke OBE U3-
MeHe Tpebaio O pa3MUCIUTH KOJIMKA je CIOCOOHOCT Cy/uje Y TaKO MO3HUM TO-
IuHAMa J1a 00aBJba CTPYIHO U €(hUKACHO CBOjY CYAH]CKY JTYKHOCT.

Hauptu cBuxX mpemiokeHHX NpOMEHa H3HECEHHX Ha KOHQEepeHIHjU Y
Bpajrony Tpeba ma Oyny uspahenu on crpane Komurera MuHHCTapa A0 Kpaja
2013. rogune. Y uzpanu je u [Iporoxon 15 (Taxolhe u morenmnmjamau [IpoTokon
16 ako ce oapende O MOCTYNKY JaBamba CaBETOJABHHX MUIIJBEHA Of CTpaHe
Cyna yHecy y noceban npotokoi). Hagajmo ce na he muxoBa cya0uHa Outu aa
[IPOBEy Mame BpeMeHa y YeKamwy Ha npuMeHy Hero IIporokon 14.

52 Ynan 30 KoHBeHumWje TpeHyTHO TIiacH: “AKO ce IOBOJOM IpeaMeTa Koju Behe
pa3Mmarpa IoKpeHe HeKO 030MJbHO ITHUTAmE OJ] 3Hauaja 3a TyMauerme KOoHBEeHLHje WM MPOTOKOIa
y3 Iy, WIM aKO pelleke NUTama Npex BeheM Moxe jaa A0BeIe 0 pe3ynTaTa Koju HHje y
CarjlaCHOCTH C HEKOM IPeTXOAHO JoHeToM npecyznoMm Cyna, Behe Moxe, cBe JOK HE JOHece
mpecyay, Ja yCcTynHu HaiuexxHocT Bemmkom Behy, u3y3eB kaga ce ToMe NPOTUBH jelHA Of
CTpaHaka y cropy.”

53 Unan 23 KoHBeHIMje TpeHYTHO NpeaBuba Ja CyAHMju MCTHYE MaHAAT Kana HamyHu 70
TO/IMHA JKHBOTA.
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5. 3akspyuak

CBe rope HaBeJICHO HABOJIM HAC Ha 3aKJbY4Ke Jia cTainHe peopMe H3HCKY-
je mpeBenuku Opoj mpeaMeTa koju ce Hanasze npea CyJioM, a Koje OH HUje y MO-
ryhHoCTH Aa pemaBa y pasyMHOM poky. CratucTtuke nokasyjy aa Cyna HajBuile
onrepehyjy HenpuxBaTIbHBE MPEACTAaBKE M CIydajeBU KOjU ce MOoHaBIbajy. LTo
ce THYE OYMIJICAHO HENPHUXBATJHUBHUX IpencTaBku, cam CyJ je mpemy3eo HU3
Kopaka aa mro Opxe u euKacHUje CIPOBOAU HHXOBO GuiaTpUpame. Buaenu
cmo u 1a je [Iporokonom 14, kao n Ha KOH(epeHIHjaMa MPeay3eTO HEKOINKO
MpaKTHIHUX Mepa Kako Ou ce Cyza mro 60Jbe M300pHO ca OBHM NPOOIEMOM.
[IpoGiiem ciiyuajeBa Koju ce NOHABJbajy OU ce MOXKJa HajeukacHUje MOrao pe-
IINTH JOCIEIHNM yIyhuBameM M MPUMEHOM IWIIOT Tpecyna. Y Be3W ca OBHM
IpkaBaMa YroBOpHMIaMa Tpeba MPYKHUTH aJeKBaTHY TEXHHYKY NOMoh, Kako
Ou ce mpuiaroauiie jeTHOM HOBOM HauuHy pana. EdukacHo ¢uiarpupame oBe
JIBe BpCTE citydajeBa ocTaBwio 6u Cyny OBOJBHO IPOCTOpa Ja ce 0aBu camo
Hajo30MJFHUJUM CIIy4ajeBHMa, Kao M Ja pa3BHja HOBE MWJIOT MpECyJie U CBOjY
CYJICKY TIpaKcy.

[TpoGniem Gpoja mpeameta npex CynoM je TTIaBHU Y3pOK M HOKpeTad CBUX
MIpeUIOKeHNX peopMH, Ka0 U OHHX KOje Cy y HajaBu. MelhyTum, HE MOKEMO a
Jla He TIPUMETHMO J1a ce Kpo3 CBaky pedopMy “HpoBYyKy” W HOBHHE KOje TUPEKT-
HO, 2 MOXJIa HM MHIMPEKTHO He pelraBajy uaeHTu(dukoBaHu npobiem. To je Ha
puMep NpemiokeHa pedopma 3a CMamemhe POKa 3a MOAHOLICHE MPEICTaBKH.
Kaxo he oa mepa yrumatu Ha Opoj npeamera npen Cymom? BeposatHuje je ma
Hehe npou3BecTH HUKakBe eeKTe y TOM MpaBLly, WK O0ap He kesbeHe. Viu mo-
KEMO 32 MPHUMEP Y3eTH NoMepame cTapocHe Tpanuue 3a cyauje. [Ipema jgoruy-
KUM pa3MaTpamiMa, HA 0Ba Mepa He MOJKe JIOTIPUHETH pellaBamy Ipodiema.

MoskeMo ce OCBpHYTH M Ha NUTame mpucTymnama EBporicke ynuje Kon-
BeHuuju. Kama ce to necu moryhe je aa he Cyay mpuctusaru jour Behu 6poj
NIPE/ICTaBKH, alk jé NCTO TaKO BEpOBaTHO M 1a he mojeauHIMMa OUTH IpyKeHa
Beha 3amruTa Jhynckux npasa. Ha Cyay u oprannma Haane:xHuM 3a KoHBeH-
1I1jy, Ka0 W Ha JIp)KaBaMa 4JIaHuIlama je Ja cMucie kako he ce yoyayhe pema-
BaTH oBaj mpobnem. HapaBHo, mpe Tora, Tpeba naTH BpeMeHa YCBOjEHHM pe-
¢dhopmama 1a mokaxy cBoje edekxre. Hu jeman Benuku mocao ce He panu Ha Op-
3uHy. Buzgenu cmo na he yckopo moxkaa 6utu nonet u [lporokon 15. Mehytuwm,
u oBako decTe u3MeHe y pany Cyna, kao u 'y camoMm cucrtemy KonseHnuje ce
MOTy TIOKa3aTH Kao HOBH mpobieM. JemHa mHCTUTYnHWja, kao mrto je Cyn, 3a-
IITATHUK JbYACKHUX MIPaBa Ha €BPOIICKOM HHBOY He OM CMeo Jja TP JecTe “Tio-
tpece”. Tpeba My JO3BOJIUTH Jia pajy THXO U 0e3 “TypOyJeHimja”.
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Reform of the European Court of Human Rights

Abstract: The European Court of Human Rights is the crown in the inter-
national system for protecting human rights. In recent years the Court has be-
come a victim of its own success. In response to growing backlog of individual
complaints, the Council of Europe has, over the last five years, considered nu-
merous proposals to restructure the European human rights regime and rede-
sign the European Convention on Human Rights.

The aim of this article is just to show the most important innovations intro-
duced primarily by Protocol no. 14, and then the Declarations adopted at the
Conference in Interlaken, Izmir and at the end in Brighton, this year. Some of
the solutions provided will help to reduce the work load of the Court in the futu-
re, while others are introduced for practical reasons, or a well-known political.
However, adopted proposals should be given time to show some results. But in
the other way, the frequent changes in the Court’s work system and in the Con-
vention system may prove to be a new problem. An institution such as the Court,
the protector of human rights at the European level should not be allowed to
suffer frequent ,, eartquakes . It should be let alone to work quietly and without
,, turbulence “.

Key words: human rights protection, European Court of Human Rights,
Court, Convention, Reform
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