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HOBUHE V PEI'YJIMCABY CKPAREHOI ITOCTYIIKA
y 3KI1 CPBUJE 13 2011. TOJUHE'

Caxceiniax: Y pady ce ananusupajy oopedbe o ckpaherom flociuiyixy y 3a-
KOHUKY 0 Kpueuynom tiocidyiiky Cpouje uz 2011. iooune u ifiopede ca ooiosapajy-
hium o0pedbama 3axonuxa o kpusuurnom iociuyixy Cpouje uz 2001. iooune. Paz-
mampa ce mecitio ckpaheHol HOCYuKa Y 3aKOHCKO] CUCTHeMATUUYU, THeHCUHA
KpUBU4HOT Oella KAo YCio8 3a UpumeHy cKpahieHol HoCiiyiKa, Yuitiag Hu3 duilarsa
y 6e3u ca Hokpetuarwem cxkpahenol tioctuyiika, oopedbe o nasnom upeiupecy u
OoHOWeRY ipecyoe; 00pedbe o UpUitieopy, UOCIUYUArLy U0 UPUSATUHO] HYHCOU;
Molyhnocii wpancgopmayuje ckpahenol docitiyiika y tioceban flociuyiiak 6e3
InasHol tipeiipeca, Kao u tiocedbne oopedde o cyockoj otiomeru. Ayitiop 3axKmyuyje
da cy Heke tipomene Hocieouya iUpomere KoHYyelitia uciupaie u cuciieMa 0oxasu-
earba Ha inasHom tpeidpecy. [laiia cy u Heka UpuHyuilujenHuja u upeyusnuja pe-
werva. Mehyitum, uma u HeIOTUYHUX U KOHIUPAOUKIHOPHUX 00pedada.

Kawyune peuu: cxpahenu ilocimiyiiax, 3aKOHUK O KPUBUUHOM UOCTUYUKY, HO-
Kkpetuarbe uociyiKa, 11aeHu upetpec, Upuiieop

1. YBoana pa3maTtpama

Kao nmeo mapamurme eBOJyLHMjcKe NpOMEHe, IMpolec IudepeHuujanuje
rmo/ipa3yMeBa 10jaBy y CHCTeMy Heke HoBe jenunwmie. [la Ou mudepeniujammja
MoJipa3ymMeBaja CaBpIICHUjU CUCTEM, CBaKa TEK U3JIBOjeHa jeJIMHUIA MOpa MMa-
TH noBehaHy cmocoOHOCT npuitarohaBama 3a 00aBJbame CBOje MpUMapHe QyHK-
uuje y nopehemy ca obaBipameM ucTe GyHKIHjE Y PaHU]Oj, TU(Y3HO] CTPYKTY-
pu. Iloceban moacTHIlaj mporecuma JudepeHnnpama aaje pacTyhn KOMILIEKCH-

' Pax je moceelien mpojexty ,,TeOpHjcKH M NPAKTHIHH MPOGIEMH CTBapama W MPHMEHe
npasa (EBporicka ynuja u Cpbuja)“.
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TET OKpPYXKeHa, KOME CHCTEM TEXH Jla ce MPUIIarou, nocrajyhu u cam cioxe-
uujuM. [lpetnocrassra ce Aa je audepeHIupanuju CUCTEM UCTOBPEMEHO 1 Moh-
HUjU y OJHOCY Ha OHE jeIHOCTaBHHU]jE, KOju cy npuHyheHu Ha nedaH3uBHY 1O0-
JUTHKY V ONIITEHY ca OKOJWHOM. OCHM MPETHOCTH CHEIHjanu3aiyje, aude-
PEHLUPaHU CUCTEM JOMYLITA YIIOopeno 30uBambe U NPOTUBPEYHHUX CTBAPHU, HCTO-
BpeMeHO (DyHKIMOHHCAmE 1101 CYIPOTHUM IIpeMUcamMa U THMe rosehame Opoja
CBOjUX aKITMOHHX MorthOCTI/I.2

O mudepeHnyjanmju KPUBUYHOIIPOIECHUX (HOPMU MOKEMO TOBOPHUTH ca-
MO OHJIa KajJa KpUBMYHO cyheme Huje yHH(OPMHO y cBUM ciyyajeBuMa. OHa
MoJpa3yMeBa KOCr3UCTEHLW]Y HajMambe Be MpolecHe Gopme, Koje ce 1o Hede-
My pasznukyjy. AudepeHnmjaman MoMeHaT MOpa OUTH IPUCYTaH y HajMarmbe JBeE
PaBHH: OCHOBY U CTPYKTypH mponecte popme.’ C 063HpOM Ha UMECHUILY Ja JII
je KpuBHYHOIIpoLeCHa (opMa yCTaHOBJbEHA Kao MPABWIIO WM Kao HM3Y3eTakK,
OHa MOXKe OuTH ominrta win nocedHa. OCHOB oceOHEe KPUBUYHOIPOIECHE (op-
Me Ipe/ICTaBba OJuTydyjyhu pasior meHOT CTBapama, KOjer MOKEMO TPAKUTH
y oco0eHOCTHMa TIpoIiecHOT o0jekTa mwiu /u cy0jekra. Cienndrudan OCHOB IIO-
BJIaYM 32 COOOM M CIEM(UIHOCT MPOLIECHE CTPYKTYpe, KOja MOXKe MOYMBATH
HAa W30CTaBJhahy WJIM JIOJIaBamby IOjeIMHUX MPOIECHUX CTaJujyMa uin ¢asza
win OuTHO] Moaudukaiuju nocrojehinx. Ako ce nupepeHIUPAHUM peryJuca-
BEM HE MeHba MPOIecHa CTPYKTypa, Beh camo mojeaune oapende o MponecHUM
cyOjeKxTiMa WM MPOIIECHUM pajilbamMa, He Pau ce 0 MOCeOHO] MPOoLecHO] op-
MU, Beh 0 HEKOM H3Y3eTKy Yy PEXHMY OIIIITE WM moceOHe mpouecHe ¢opme,
KojoM ce oHa unHH (irekcubmtaujoM. TakBe oactymnajyhe onpende, Koje Kapak-
Tepuile cneuruyaH OCHOB ald KOje HeMajy 3a MOcleAuly M crenuduuny
CTPYKTYpY NpOIeca, Ha3Bali CMO HPOLECHNM BapujabumuTeTma.’ Harmomume-
MO 72 je crnenuuuHa CTPYKTypa MOCeOHHUX MpolecHUX GopMu yecto nmpaheHa
U pa3sHUM TIPOIECHUM BapyjaOMIMTETHMa, MaJa OHU HEMajy KOHCTHTYTHUBHU
KapakTep, Beh unHe mporpaTHa odenexja hopme.

C 0031pOM Ha CTETEH CI0KEHOCTH MPOLECHE CTPYKTYpE Y OIHOCY Ha OIl-
mrty (opmMmy, mocebHe mporecHe ¢opMe MOry OWTH ynpolnheHe W CIIOJKEHE.
VYupomrhaBame je jejaH 0Jf HAYMHA EKOHOMHU3AIIM]je JeJIOBakha KOjU MOYMBa Ha
IITe/IIH CHEPIHje, a TOCTOjU KaJa ce HeIITO PaH Marmbe IMOCPETHO WU IMyTeM
Mare KOMIUTHKOBAHOT CHCTeMa pajmi.” Yrpomhaambe KpHBHUHE MPOLELYPE
Hajuemrhe MoYMBa Ha TPU UCTOBPEMEHA Npoleca: ckpahuBamy (M30CTaHKY MOje-

2 N. Luhmann, Legitimacija kroz proceduru, Zagreb, 1992, str. 207.
3 Bume o tome Bua. ko C. Bpkuh, Pannonann3anuja KpUBUYHOT TIOCTYINKA M yrpolheHe
npouecHe popme, Hosu Cag, 2004, ctp. 144.
Bumie o tome Bua. kox C. Hurnep, Kpununu nocrynak u nudepeHnyjanyja mpouecHuX
¢dopmu, [Ipasau xuBot 9/1998, ctp. 601-611.
> Bux. T. KorapGumscku, Tpakrar o 106poM jenamy, Beorpan, 1964, ctp. 151.
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IuHUX (paza WM YuTaBUX CTamujyma); yopsamy (mpensubamy kpahux mporue-
CHHUX pOKOBa) M jaedopManm3aIiiji IMOCTyNKa (M30CTaBJharby HEMOTPEOHUX
dopmanHoCTH ¥ rapantuja).’

ITopen HaueMTHUX U UCTOPHjCKUX apryMeHaTa, y IpuiIor nponyOsseHe mpo-
mecHe audepeHIjaje TOBOpE Mpe CBera MparMaTHYKH apryMeHTH. Pa3mu-
IJbakba y TOM TPABIYy CY HAPOUHUTO MOJCTAaKHYyTa moctojehnM mpobiemnuma y
pany KpuUBUYHOT TpaBocyha, Koje ce He MOXKE MOXBATUTH BUCOKHM CTECIIEHOM
eukacHocTr. CBEIOIM CMO TPOMOT, CKYIIOT B HEaXXypHOT cyhema, Koje T0BO-
M Y TIMTamE CBOjy JETHTHMHOCT, a THME H CBPXY.  M3a CIIOPOCTH KPMBHYHOT
MIOCTYIIKa M HEaXKyPHOCTH CYJOBa CTOje TpH rpymne (axTopa: cBe Behn mpuims
KpUBUYHHX IIpeaMeTa, Koju Huje mpahen anexkBaTHHM moBehameM ynarama y
npaBocyhe, Kao U TEHICHIUja 3alTHTE TIpaBa OKPUBJHEHUX KOja BOJAH YMHOXa-
Bamy HpOLECHUX (opManHOCTH U rapannuja.’ Tparame 3a ynpomhenum mpo-
necHUM (opMama padyHa Ha MOJClIaBame CTENeHa aHTaKOBAHOCTH OpraHa
KPUBHYHOT NpaBocyha 3Ha4ajy M TeKHHU, BPCTU WM MIPUPOAH KPUBUYHOT JIe-
Ja, Kao M CTBapHOj MOTPEOH 32 BbUXOBUM PaJIOM 3aBHCHO OJ1 CTarkha YNECHUYHE
U JOKa3He rpalje, Kao U Ap)Kama NpOoLecHUX cybjexara y ToKy moctynka. CMa-
BECIEM yllarama y ClIydajeBUMa KOjU TO ONpaBlaBajy, MO NPUHLUILY pa3MeHe
,»JETHOCTaBHO 32 jeJHOCTAaBHO', MOXe ce moctuhu 3Ha4yajan edekat pactepehe-
Ba MPaBoCyJHUX opraHa. CaMo y TaKBUM yCIIOBHMA, OHU CE MOTY Y ITyHO] MEpH
MOCBETUTHU Cyherby CBUX OCTaIMX, TEXKHX, 3HAUYAjHUJUX U CIOKEHUJUX IpeamMe-
Ta, Y KojuMa Ou Omiia HeJIOMyCTHBA OJICTYama O]l OIMIITE MPOLECHE CTPYKTYpe
U BlIajajyhux mpouecHux Hauena. TakBoj cTpaTteruju y Kpeupamwy HpOLECHHX
(dbopMu HONpUHOCE U IPOMEHE y CTPYKTYPHU KPUMHUHAJIUTETA, KOjOj 1ajy Hmevar
IBE I0jaBe: JIOMUHAIMja MACOBHOI, CUTHOI KPUMHUHAJIMTETa, C jeJHE CTPaHe,
Iy U cBe Behn pacT OpraHM30BaHUX U APYI'HX KOMIUIMKOBAHUjUX KPUBHYHUX
nena.

Wneja npouecuHe qudepeHuyjanyje Huje Hermo3Hara y HaieM npasy. Panu-
KaJTHUjU 320KpEeT y TOM TpaBily npumehyjemo Hajupe y 3aKOHUKY O KPUBUIHOM
noctynky u3 2001. ronune. Taj TpeH[ je HACTABJbEH Y KACHHJUM IPOICCHUM
pedopmama 2004. u 2009. ronuHe, Kao U 'y HOBOM 3aKOHUKY O KPUBHYHOM I10-

6 C. bpxuh, Hose mporecre popMe y 3aKOHHKY 0 KPHBHYHOM IIOCTYIIKY, Y: 36OPHHKY pa-
JoBa: MecTo jyrocioBeHCKOT KpHBHYHOT IIPaBa y CaBPeMEHOM KPUBUYHOM mpaBy, CpIicko yapy-
KEHe 3a KpUBUYHO npaso, 2002, cTp. 215.

" BeoMa uinycTpaTuBHe nmoaarke o Tome B, kog C. Lurnep, @akTop BpeMe Y IPaKCH jyro-
CIIOBeHCKOT mpaBocyha, I'macHuk AnBokarcke komope Bojsoamue 7-8/1998, ctp. 307-320; C.
[uraep, Teze 0 eKOHOMUYHOCTH KPUBUYHOT MOCTYTKa, [ TacHuK AnBokarcke komope BojBonune
1-2/1999, ctp. 3-13; C. LHurnep, bynercka u3nBajama 3a npaBocyhe 1 eKOHOMHYHOCT KPUBHYHOT
noctynka, Cyacka npakca 10/1997, ctp. 63-69.

8 Tako, T. Bacumesuh, 3Hauaj Gp3uHE U y3pOIH CIIOPOCTH KPHUBHUHOT CYACKOT MOCTYIIKA,
Apxus 2/1941.
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crynky u3 2011. ronune. MHayrypanuju HOBUX HpOLECHUX (GOPMHU Y TIOMEHY-
TOM TIEPUOJy MPUCTYIIMIIO CE Ca Ca3HAmbEM JIa je Ka3HEeHa MOJIMTHKA HalIUX CYy-
0Ba Ga3MpaHa HA HAjIAKIINM M JAKMM KPHBHYHHM CaHKIHMjama.” Yropeno ca
yBol)ereM HOBUX NTOCEOHNX KPHBHYHOMPOLIECHUX (HOPMHU, MEHAJIH Cy CE U TPH-
narol)aBaiay HOBUM YCJIOBHMA U JI0 Taja MocTojehn moceOHM KpUBHUYHH MOCTYTI-
mu. Y mocieame BpeMe, Makmby HaydyHe M CTPYyYHE jJaBHOCTU MPUBIAYMIE CY,
TIpe cBera, HOBHje TToceOHe KpUBHYHOMIPOIlecHe (hopMe, TOK Cy OHE cTapuje Ou-
Jie TIOMaJIo 3amocTaBjbeHe. 300T Tora CMO Ce OJUTy4YHIIM Jia MPeMET OBOT pajia
Oyzne ckpahenu moctymak, Kao jeAaH o]l KIACHUYHMX, HajCTapHjHUX, Hajpaclpo-
CTpamEHUJUX M HECTIOPHHX IMTOCCOHMX KPUBUYHUX TIOCTYIaKa.

OcHoB mpoliecHe audepeHjanuje koj ckpaheHor mocTymnka je maina Te-
JKWHA KPUBUYHOT JIeJia, aKiie, jeaHa 0COOCHOCT 00jeKTa MOCTyIKa U3 MaTepHu-
jamHOMpaBHOT acriekta. HberoBa OuTHa obenexja cy M3ocTaHak ¢aze HcTpare,
(da3ze peloBHE KOHTpOJIE ONTYx0e M CTBaparme NMPETIOCTABKU 32 jenaH Hedop-
MaJIHUjU ¥ OpKH TTIaBHM NocTynak. Jlakie, ¢ 003upoM Ha CTemeH CI0XKEHOCTH
MPOIIeCHE CTPYKTYpe, CKpalieH! MoCTyIaK ce CBpcTaBa y pel] yupomheHnx Kpu-
BUYHUX nocrynaka. OH crnajia y obaBe3He moceOHe KPUBHYHOMPOLIECHe GopMe,
jep je meroBa IpUMeHa 00aBE3HA YKOJIMKO je Ped O KPUBUYHHUM JEIMMa OApe-
hene Texxmne. MehyTtum, obaBe3HocT ckpaheHor moctymnka Tpeba cXBaTUTH ca-
MO YCIIOBHO: OH UMa 00aBe3HH KapaKTep CamMoO Yy OJHOCY Ha OIIITH KPUBUYHU
MOCTYIAK ¥ BbUXOBO pasrpaHuyue-e ¢ 003UPOM Ha TEKUHY KpUBUYHOT Aena. OH
npecraje na Oyje obaBe3aH ako Cy MCIYHCHU YCIIOBH U Jiohe /10 IpUMEHe HeKe
napyre, ynporiheHuje nmoceOHe Mmpoleaype, Koja je MmocTaBjbeHa kao (akysira-
THBHA anTepHaTHBa ckpahenom moctynky.'’ Oncrymama ckpalieHOr mocTyImKa
O/J1 OMIITE MPOIEype MOTY ce MpaBaaTu Beh MOMEHYTHM pa3io3uMa MpOoLecHe
EKOHOMHjE, KOjU C€ BHILIE MOTY yBa)KaBaTH KOJ| JIAKIIMX KPHUBHUYHHX JIEIa.
Ckpahenu mocrynak cnazia y HENOTIYHE MpolecHe ¢popme, ¢ 003UpOM Ha 00MM
nudepeHIUpaHor peryircama. TakBy MOCTYIIH Ce Y JIely Y KOMe HeMa MoTpe-
0c 3a JIpyrauvjuM peryjiMcameM, ocliamajy Ha ojpeade o ommToj Gopmu, ca
KOjUMa HHCY y CYNPOTHOCTH. TO ce M3pakaBa KJay3yJIOM O CXOJHOj MPHUMEHU
OCTalTUX 3aKOHCKHX ofipeniada. Y ciydajy crajama y jeIHHCTBEH MOCTYIaK KpH-
BUYHUX JieNa U3 ckpahieHOT MOoCTymnKa ¥ KPUBUYHHUX JIeNia U3 OMINTEr MOCTYIIKa,
3a cBa KpMBHYHA Jiesia ciipoBelnfie ce jelIMHCTBEHH oMty nocrynak. Oapende
0 ckpahieHOM TOCTYIKY HE MOTY Ce MPUMEHBHBATH Y MOCTYIKY peMa MajoJeT-

% Taxo, Hrp. y 2007. TOAMHY je Y YKYITHOj CTPYKTYPH M3PEUECHHX KPMBUUHHX CAHKIIMjA 10-
MHHHpaja YCJIOBHa ocyaa ca 56,1%; 3aTuM HoBuaHa ka3Ha ca 19,2% u pa3Hu o0aMLM Ka3HE 3a-
TBOpa 10 jeaHe roguHe caa 17,5%. (Caonmreme Pemybnanuxor 3aBoga 3a cratuctuky 6p. 345 of
09.12.2008).

10 Takas je ciyd4aj Hip., ca IOCTYIKOM 3a KaXmaBame npe riaBHor mnperpeca no 3KIT u3
2001. rogrHe, OMHOCHO ca POUYHIITEM 3a u3puiame KpunuHe cankimje mo 3KI1 u3 2011. ronune.
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HUIUMa. Y OBOM pajy ocBpHyhieMo ce Ha HOBUHE KOje y peryyiaTuBu ckpaheHor
noctynka gonocr Hou 3KIT Cp6wmje u3 2011. roguue,'' y omHocy Ha 10 Tama
Baxxehu 3KIT u3 2001. FOJII/IHe.12

2. MecTto ckpaheHOr mocTynka y 3aK0OHCKOj CHCTeMATHIH

OBaj noctymnak ce Hama3u y mraBu XX VI 3KII u3 2001. rogune.. Hlupu
KOHTEKCT Yy KOME ce Hajla3u Ta TIjlaBa 3aKOHHMKa MOMajo je mpoOyieMaThdaH.
Hanme, 3aKOHCKO] CHUCTEMATHIIM MOXE C€ YIMYTUTH HPUTOBOP IITO Yy OKBUPY
uctor (Jpyror mema) koju HOcH Has3uB ,,JOK MOCTYNKa* pEeryjHIle U OIIITH
KpUBUYHH TIOCTYMAK u ,,IloceObHe oxpende 3a ckpaheHn mocTymak, 3a MOCTYTIKe
W3pHLaka KPUBHYHUX CaHKIMja 0e3 IIIaBHOT MpeTpeca M 3a U3PHLAE CYJICKE
oroMeHe", cazpaHe y oaesbky J[. Y Ha3uBy oBOT ojiesbKa, HEKaaa cy purypu-
patie u moceGHe opeade O MOCTYNKY MpeMa MaloJIETHHLIMMA, 0K HUCY TpeHe-
Te y moce6aH 3aKOH O MAJIOJIETHUM YYHHHUOIMMA KPUBUYHHX Jiejla U KPUBUIHO-
IIPAaBHOj 3aLITHTH MANOJETHHX THIa. ~ CaM Ha3HB OBOT OJIeJbKa je BEOMa POro-
Oaran. [Iutamo ce xonmuko Ou Tek OMO Ayrayak HEroB HAa3UB ako OM 3aKOHOJA-
BaIl yBeo Heke HoBe oOymke. OBO TOCHEIme je cacBUM Moryhe, ¢ 003upoM Ha
TEHJICHIIWjy LIHpema ,0ceOHMX oapenada™ 3a MOjeAMHE BPCTE MOCTYIAKa.
OcumM Tora, Beh caga ce TOM HAacIOBY MOXeE yIyTUTH IpuMmenda na Huje o0y-
XBaTHO U NoceOHe oapeade 0 MOCTYINKY 3a KpUBUYHA JIeJIa OPraHM30BaHOT KPH-
MHHaJa, KOPYMIKje U JpyTa U3y3eTHO TelIKa KpuBHYHA Jena u3 riaaBe XXI[Xa
3KITI, koja ce Takohe Hamazu y oxesbky /. [locesame 3a MpUHIIUIIOM €HyMepa-
[IMje IPUIMKOM HACIIOBJhaBamka 3aKOHCKUX YJIAHOBA, TNIaBa U OJeJhbaKa HHje Haj-
cjajumje peuieme. OHO HUjE MPUXBAT/FUBO HU U3 €CTETCKUX HHU M3 MPAKTHUHUX
pasiora, jep 3aMapa 4MTaoIa 3aKOHCKOT TekcTa. OHO je opa3 HecrmocoOHOCTH
3aKOHOJIaBIIa Jla KOPUCTH MHCAOHE OIepallyje arCTPakihje U TeHepalu3alyje.
Y KpUBUYHOIIPOIIECHO] TEOPHjH CE OBE ,,lI0cEOHE 0pende’ 0 MojeTMHUM BpCTa-
Ma IoCTyMaka Hajuemhe TpeTupajy Kao moceOHe BpCTe KPUBUYHHX ITOCTYIAKa.
UuHu HaMm ce Ja je Hall 3aKOHOoJaBall HaMepHO M30erao ymorpedy TepMHHA
,IT0ceOHN mocTynmu'* y onesbKy [l u3 nBa pasnora. M3a mpBor pasnora kpuje ce
YUIbEHHUIA J]a TH MOCTYIHM HUCY MOTIIYHH, OJHOCHO Ja CaJApKe camMo MOjeAnHe
oncrynajyhe onpende y 0oHOCY Ha OMINTH MOCTYIAK, YHja MpaBUjla c€ CXOIHO
MPUMEYjY aKo HEIITO HUje Apyrauuje peryiaucaHo. OTyna Ha3uB ,,lioceOHE 01

"' Cn. rn. PC 72/2011, 101/2011, 121/2012, 32/2013 u 45/2013. OBaj 3aKk0oHHEK YCBOjeH je
26.09.2011. rogune, crymuo je Ha cHary 6.10.2011. roguHe a moverax BEroBe MPUMEHEe OJJI0KEH
je mo 1.10.2013, u3y3eB y mocTymniMa 3a KpHBUYHA JIeNa 3a Koja je IoceOHUM 3aKOHOM ofipeljeHo
J1a TIOCTYTIa jJaBHO TY)KWIALITBO MOCEOHE HAMIESKHOCTH.

2 Cn. et CPJ 70/2001 u 68/2002 u Cr. ri. PC 58/2004, 85/2005, 115/2005, 49/2007,
20/2009, 72/2009, 76/2010, 76/2010, 72/2011, 121/2012.

"3 Cn. r1. PC 85/2005.
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penode’. Mucnumo Jia To HHje AOBOJbAH apr'yMEHT, jep, ¢ Apyre cTpaHe, 3aKOHO-
JIaBIly HUjE CMETAJIO Ja KOPUCTU TEPMHH ,,IOCTYIaK™ y TOTOBO CBUM CIy4aje-
BHMMa TUX oJcTynajyhux oxpenou. [pyru pasnor je OHO Taj WITO je 3aKOHOAA-
Barl Tpehem nemy 3akonuka Beh gao HacioB ,,TOCEOHM TOCTYNIHU™, KOjU OYH-
[JIE/IHO HEMajy KapaKTep KPUBUYHHUX IOCTYMaKa, OCUM TIOCTYIKa 32 IPUMEHY
Mepa 0e30eTHOCTH 00aBE3HOT TICHXHUjaTPHjCKOT JeUeHha.

VY 3KII u3 2011. rogune ckpaheHn mMoCTymak peryiucaH je y riaBu XX.
OsBrie je 3aKOHO/aBal] NPaBHIHO MOCTYIHNO KaJa je Ty IJaBy U3MECTHO U3 ApY-
TOT JleJla 3aKOHMKA, KOjH je mocBehen Toky nocrynka. Cana ce Ta riiaBa Hajasn
y TpeheMm gmeny 3akoHWKa, koja Hocu HacioB IloceOHu moctymum. OBae je
OCHOBHA TIpuMe0a y TOME IITO Cy Y UCTOM JIeTly 3aKOHHMKa MTOMEIIaHe moceOHe
KpUBHYHOMpOIIecHe (opMe ca MPOLECHUM BapujabuinuTeTnMa (HIp. HOCTyMaK
3a 0Jly3MMar¢ HMOBHHCKE KOPUCTH) M Ca HEKHM JPYIMM IMOCTYIMAa HEKpHU-
BUYHE MPUpOJE (HIIP. TMOCTYNAK 3a OCTBApUBAIE MPaBa JIMIA HEOCHOBAHO JIH-
IIEHOT cJ1000/1e T HEOCHOBAaHO ocyheHor).

[Ipema HameM MHMLLBEHY, CHCTEMaTHKa HEKOT 3aKOHa Tpeba na Oyne 3a-
CHOBaHa W Ha TPaBHOj MPUPOJH yCTAHOBA, KOje Cy MpeIMET 3aKOHCKE peryJia-
THBE, OCUM KaJia Ou Apyraduju NpUCTYI 3aXTeBa0 MPUHLUI €KOHOMHUYHOCTH je-
3WKa MpaBa. Y TOM CMHCITY, oapende o ckpaheHoM MoCTyIKy Tpeba ma Oymy m3-
JIBOjeHE O/ TPaBUJIa OIIITET IOCTYIIKA, C jeJIHE CTpaHe, a C Apyre CTpaHe, KOH-
LEHTPUCAaHE Y TOCEOHOM OJIeJbKY KOju 00yXBaTa CBE IOCEOHE KPUBHYHOIPOIIE-
cHe (opMe, alld HE U MPOILIeCHEe BapHjaOMIMTETEe WM T3B. KOHEKCHE IPOLIECHE
(dbopMe, Koje 3anpaBo M HUCY OBAIJIONCHE KPUBUYHOT MOCTYIKa, Beh mpeacTa-
BJbajy HEKE JIPyTe IPOLEAype, KOje Cy TECHOj Be3H Ca KPUBUUHIM MOCTYIIKOM.

3. TesxnHa KPUBUYHOT JIejI1a KA0 OCHOB 32 IPUMeEHY
ckpaheHor mocrynka

Beh je pedeno na je ocHOB npoliecHe AudepeHIirjainje Koa ckpahieHor mo-
CTYIKa TeKUHA KPUBUYHOT JIela, KAao jeHa 0cOOEHOCT MPOLIECHOT 00jeKTa Io-
CMaTpaHOT U3 MaTepHjaTHONPABHOT acriekTa. TexXuHa KpUBUYHOT JeJia IIeHH ce
KpO3 TIpOoNHCcany Ka3Hy. Taj KpUTEpHjyM je pa3iIuduTo MOCTAaBJHEH Y CTAPOM U
HOBOM mporiecHoM 3akoHUKY. [Ipema 3KII u3 2001. roamHe, HAKOH HETOBHUX
n3meHa y 2009. ronuam, ckpaheHn moctymnak ce mpuMemyje Ha KpUBUYHA Jiea
3a K0ja je Kao TJaBHa Ka3Ha MpOINMCaHa HOBYAaHA Ka3Ha MJIM 3aTBOP JO IET To-
nuHa (unan 433). [Ipema 3KII u3 2011. rogune, ckpahenu mocrynak ce odase-
3HO BOJIM 32 CBa KPUBHYHA JIeJIa 32 KOja je MpoIrMcaHa HOBYaHa Ka3Ha WM Ka3Ha

' Bume o Tome Bumern y pagy C. Bpxuh, Knacuduramnuja npouecHux GpopMH y KpHBHU-
HOM mpornecHoM npaBy Cp6uje, 36opHnk panosa IlpaBnor dakynrera y HoBom Camy 3/2010,
ctp. 274-303.
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3aTBOpA /10 0caM rojuHa (wiaH 495)."° Ca 0Bako MOCTAaB/HEHOM TOPHOM IPaHH-
LIOM TIpONKCaHe Ka3He, ckpaheHH MocTymnak 3ampaBo [ocTaje NpaBuio, a He U3-
y3€TaK, Kao IUTO je TO paHuje O6uo ciyduaj. [Ipema nexum mponenama 80-85%
KpUBUYHHX TIpenMera cyaunhe ce y Toj ckpaheHoj mporeaypu, mro je Tpedaio
Jia ce 0/Ipasy U Ha APYrauujy CUCTEMAaTHUKy HOBOT 3aKOHHKA.

Tpeba nmpumeTnuTH Aa pazau4IuTO oApeleHa TexknHa KPUBHYHOT Jiesia Kao
OCHOBa 3a MpHUMeHY cKpaheHOr MOCTYIKa, HUje yTUIlaja Ha NPOMEHy OpojHOr
cacraBa cyna. M npema crapom 3KII (unan 24, craB 1) u nmpema HoBoMm 3KII
(unan 22, craB 1), ckpaheHu nocTynak Boau cyauja nojenuHail. McroBeTHO pe-
Ieme y TOM moriieay je Omno moryhe 3axBasbyjyhil YHI-EHHUIN Ja j€ 3aKOHUKOM
n3 2011. roguHEe MCTOBPEMEHO MOJUTHYT Npar KPUBUYHUX Jeia 3a Koja Cyau
CyAuja mojeuHar (1ena ca MpornrCaHOM HOBYaHOM Ka3HOM HJIM Ka3HOM 3aTBO-
pa 1o ocam rojiuHa).

4. Ilokperame ckpaheHor nocrynka

[MomTo ce y ckpaheHOM MOCTYNKY HE BOAM MCTpara, IOCTyIak ce mokpehe
HEMOCPEeTHNM TOTHOIIEHEM OMNTYKHOT akTa oBiamheHor Tyxwuona cyny. Om-
TY>KHHU aKT C€ MOJHOCH y MOTPeOHOM Opojy mpuUMepaka 3a CyJ U OKPUBJHCHOT.
OnTyXHH aKT jaBHOT W CYIICHUjapHOT TY>KHOIIAa y CKpalieHOM MOCTYIIKY je om-
TYXHH TIPEJIJIOT & ONTY)KHH aKT MPUBATHOT TYKUOIIA je MpuBaTHA Tyx0a. OnTy-
JKHU TIPEJIIOT C€ MOXKE MTOJHETH Ha OCHOBY caMeé KpHUBHWYHE MPHjaBe, HETIOCPEI-

'S [IpumeTHa je Texmba Haller 3aKOHOABIA Aa oMoryliu CBe mupy mpuMeHy ckpaheHor mo-
crynka. To ce MocTH3an0 KOHCTAHTHUM LIMPEHEM YCIIOBa 3a HEeroBy MpUMeHy. Tako, HIp., mpe-
ma 3KII u3 1976. rogune, ckpaheHn moctynak je OHO pe3epBHCaH 3a KpUBHYHA JieNa 3a Koja je
Owta npornMcaHa HOBYaHA Ka3Ha MIIM Ka3Ha 3aTBOpA JIO0 TPU TOAMHE, AT UCKJBYYHBO MPE]] CYyZA0M
KOjH je CyIMO caMo y TpBOM crerieHy. To 3HauH Ja ce ckpalieHH MOCTyHaKk MOTao MpUMEHUBATH
CaMo y NOCTYIKY IIpeJ ONIITHHCKUM, HEe U Ipex oKpyXHuM cyxoM. Ymanom 433 3KIT n3 2001.
TO/INHE CTBOPEHE Cy MPETHOCTABKE 3a MINPEe NpUMeHe ckpalieHor IIOCTyIKa, ¥ TO Ha JiBa Ha4H-
Ha. C jelHe cTpaHe, YKUHYTO je OTpaHHYCH:E Koje je 70 Taaa OWIIo Be3aHO 3a CyJIOBE KOjH CYJe
camo y mpBoM creneny. C npyre crpaHe, omoryheHa je u3y3eTHa IpHMeHa HEeKux onpenada o
ckpalieHOM MOCTYIKY ¥ Ha KpUBHYHA Jieia ca MPOIICAaHOM Ka3HOM 3aTBOpa 0 MeT roguHa. To cy
Ouse oapende Koje Cy ce OAHOCWIE Ha TNIAaBHH MPETPeEC, MPecyay U MOCTymakK 1o xandu. Ta mo-
ryhHOCT je mocTojasa y3 cariacHOCT cBa TPHU OCHOBHA IIpollecHa cy0jekra. M3meHama u nomyHa-
ma 3KII u3 2009. ronuHe, HACTaBJBEH je OBaj TPEH]| TAKO IITO je JOTaJallba U3y3eTHA U (aKyI-
TaTHBHAa MOTYRHOCT MpUMeHe HeKHX ojpenada o ckpalleHOM MOCTYIKY IPETBOpeHa y 00aBe3HO
MIPaBHJIO, ¥ TO Y TIOTJIEly CBHX peryiia ckpaheHor MmocTyIka, Ia ¥ OHe 0 HCKJbyuery ucrpare. Tu-
Me je oMmoryheHa npuMeHa ckpaheHOTr MOCTyIKa Ha A0JaTHUX 175 KpUBUYHUX JAeia KOJ KOjHX Cy
MPOTIMCaHN pasHU MOJAJIUTETU Ka3HE 3aTBOpa A0 IET rOJAUHA Y OCHOBHOM, aJITCPHATUBHOM HWJIU
kBanrkoBaHoM 001MKy, peMa Taga Bakehem Kpuenunom 3akonuky. Hajzan, mpema 3KII u3
2011. rogune, 3a mpuMeHy cKpaheHOr MoCTyIKa MepoIaBHa je MPOMIcaHa HOBYaHA Ka3Ha WK Ka-
3Ha 3aTBOpA ZI0 0CaM r'OJIMHa.

' Taxo M. I'py6au, Hoee ycilianose u nosa peuierba 3akonuxa o Kpusuunom iociyixy Cp-
buje 00 26. ceiiiiembpa 2011. tooune, [lpaBau 3ammcu 2/2011, ctp. 510.
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HOT Ca3Hama JaBHOT TYXXHOI[a, KA0 ¥ MaTepujayia MPUOaBIbEHUX Y MPETKPUBHY-
HOM, OJIHOCHO Yy TPEIUCTPAKHOM IOCTYIKY. ¥ TOM TOIJIeAy, 00a mocMarpaHa
3aKOHHWKa Cy jelIMHCTBeHa. MelyTuM, u3BeCHe pasiiMKe MocToje y morieny: 1)
MaTepHjaTHOIIPABHOT YCIIOBA 3a MOKpeTame CKkpaheHor MoCTyIKa; 2) MOMEHTa
3amovnmama ckpahieHOr moctymnka 3) mpeay3uMama IOjeAMHUX POICCHUX
paamy Tpe MOAHOMICHa ONTYXKHOT aKTa; 4) caapKUHE ONTYKHOT TpeJyiora; S5)
MIPETXOTHOT UCITUTHBAA ONTYKHOT akTa; 6) mpaBa omTeheHor y ciIyJajy Heak-
TUBHOCTH jaBHOT TY)KHOIIa M 7) OJyCTaHKa jaBHOT TY)XKHOLIA OJ] KpUBHYHOT TO-
ECHa WU OIITYKOE.

4.1. Maidepujannoiipasru ycios 3a iokpettarbe ckpaherol Hociuyika

MarepujanHONpaBHU YCIIOB 3a MOKpeTame cKpaheHOr MmocTylka mnpema
3KII u3 2001. roguae HUje mocedHO onpehen y rmaBu XX VI, ann oH HECYMbH-
BO MPOM3IIA3H U3 CXOjaHE puMeHe ommutux oapenada 3KII. Haume, y Tom mo-
rieay Tpebda nmatu y Buay oapenOy wiana 20 3KII, npema kojoj je jaBHU TyXu-
JIaIt Ay’KaH Ja Ipeay3Me KpUBHYHO TOHBEHE Kall TOCTOjH OCHOBaHA CyMiba 1A je
oapeheHo NuIe YYMHWIO KPUBUYHO JIEJI0 3a KOje Ce TOHHU IO CIIy>KOEHO] Aay-
XHOCTU. HapaBHO Aa Taj UCTU CTENEH CyMIbEe BaXKH M 3a CYNCHIUjapHOT U IIpH-
BaTHOT TYXHOIIa, C TOM Pa3JIMKOM IIITO OHU HUCY BE3aHW HAYEJIOM JIeTalluTeTa
KPUBHYHOT romema, Beh (yHKLUjy KpUBHUHOI TOBEHa Bplle pykoBoiehu ce
CBOjUM JIMYHUM MHTEpEeCHMMa U pas3jio3uMa. Mlako ocHOBaHa cyMmba HHje Aeu-
HUCaHa y 3aKOHUKY, cMaTpa ce Jia OHa IpeJCcTaBba BUINMU cTeleH yoehema o
[oCTojamy oapeheHNX YNIbEeHNIa 01 OCHOBA CyMib-e. OCHOBH CyMHb€ CY HOBOJb-
HU 32 Mpely3uMamke NojeAMHUX oBnamhema y NpeTKPUBUYHOM nocTynky. Kog
OCHOBa CyMIb€, Pa3jiio3H MPOTHB TOCTOjarba HEKE YHIbEHUIE JOMUHUPA]y HaJ
pasio3umMa 3a BEeHO Hoctojambe. Kox ocHOBaHe CyMmbe pasio3u 3a MOCTOjambe
HEKe YMILCHUIE MPETeXy HaJ pa3jio3uMa MPOTHB HEHOT mocrojama To 3Hauu
Jla ce OHa HEe MOKE 3aCHHMBATH Ha INpETIOCTaBKama, Beh Ha CTBApHUM M KOH-
KPETHUM MOJauuMa CalIp’KaHUM y MaTepujanuMma HPeTKPUBHYHOTI IMOCTYIIKA.
Cwmatpahe ce na je cymma Ouia OCHOBaHa M KaJ Cc€ y JajbeM TOKY MOCTYIKa
YTBPIM J1a OKPUBJbEHHU HHj€ YIUHHUO JeNia 3a Koja je OKpuBJheH. Hanme, ocHOBa-
Ha CyMHba je HWXKHM CTaHAap.l JOKa3aHOCTH OJ M3BECHOCTH, K0ja je moTpeOHa 3a
JOoHoUIewe npecyne. KpuBUYHM mocTymak ce M BOAM € LMJbEM HOTBphHBama
i obecHaknBama Te cymme. [Ipema Tome, HOpMaiTHO je ia ce jemnan 6poj Kpu-
BHYHHX IOCTyIaKa 3aBpiiu ociobahajyhom npecymom mim o0ycTaBOM MOCTYTI-
Ka, MaKo je Ha IerOBOM ITOYETKY CTajaa OCHOBaHA CyMmba.

[Ipema unany 499, craBy 1 3KII u3 2011. rogune, ckpahernn mocrymak ce
nokpehe Kaj MOCTOjU ONpaBllaHa CyMmba Ja je oapeheHo Juie YyYuHHIO Kpu-
BUYHO Aeso. OnpaBaaHa CyMmba j€ 3aKOHUKOM JeHUHUCaHa Kao CKYN YUH-CHU-
I1a KOje HEMOCPETHO MOTKPEIJbY]y OCHOBaHY CyMIby W OTNPAB/aBajy MOAM3AHE
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onrtyx0e (dnaH 2, craB 1, Tauka 19). Jlakie, onpaBnaHy CyMBby y CMHCIY OBOT
3aKOHMKa Tpeda pa3iIMKOBaTH M O]l OCHOBA CyMmbe (KOjU Cy JOBOJbHM 3a Ipel-
WCTPaXXHH MTOCTYIAaK M HUCTPary) U 0] OCHOBaHE CyMmbe (Koja je moTpeOHa 3a of1-
pehuBame nputBopa). OCHOBU CyMIb€ Cy 3aKOHHUKOM OJpel)eHH Kao CKyI YhHbe-
HUIIAa KOje MOCPEIHO yKa3yjy J1a je YUYHIEeHO KPUBUYHO JIENI0 WM J1a je onapehe-
HO JIUIIe YYUHUIIAI KpUBUYHOT Jenia. OCHOBaHA CyMba je CKYIl YHE-EHHIIA KOje
HETIOCPEAHO yKa3yjy Aa je oapeheno nuue yunHuiIal KpuBu4yHor aena. U no ca-
Jla ce MpaBuJjia pasiuka u3Mel)y OCHOBa CyMIb€ U OCHOBAHE CyMIbE, aJld CaMo Y
TEOpHju U y npakcu. KyprosureT je Jla 3aKkoHOoaBall MoKymasa jaa aeunuiine
TaKBe II0jMOBE, IPH YeMy TO YMHH Ha HeoArosapajyhu HauuH. OBzae ce He paau
0 ,,CKyIly uhmbeHuna™, Beh o cy0jeKTHBHOM yBepemy OpraHa IMOCTyIKa Jia OApe-
hene unmeHMIIE TTOCTOjE WK N1a HE TIocToje. Pasnmuka n3mely mojenumanx o6mm-
Ka yBepema HHje Y KBAIUTETY Jl0Ka3a (IIOCPeAHU WM HENOCPeaHN), Beh y KBaH-
THTETY pasyiora Koju roBope ja oapeljeHa YMmeHHIA CTOjU WIH 3 He CTOj.
OBe aehuHUIMjKE ce KPUTHKY]y W 300T UMIUIHIINTHE MOBPEIE MPETIIOCTABKE
HEBUHOCTH, Ka0 U 300T yBohema y 3aKOHOABCTBO OJaBHO NpeBasuleHe noaene
JlI0Ka3a Ha mocpeaHe (MHIUIMjE) U HEOCPeIHE JI0Ka3e, IITO je HEmoTpeOHO Y
pexxumMy ciro0oIHE OlleHEe T0Ka3a.

4.2. Momenaiu 3aiiouurarea ckpahenoi ociuyixa

3KII u3 2001. rogune HUje 0pearo MOMEHAT Y KOME C€ KPUBUYHH IOCTY-
nak cMarpa nokpenytuM. [Ipema npeosnalyjylieM cTaHOBHINTY y TEOPHjH KpH-
BUYHOT MPOLIECHOT MIPaBa, O KPUBHYHOM ITOCTYTIKY MOXE C€ TOBOPHTH TE€K OHJA
KaJia ce CTEKHY CBa TPH OCHOBHA TIpOIlecHa cyOjeKkTa (Cyd, OKPUBJEEHU U OBJIA-
mhenn Tyxwuinan). C THM y cKaxy, cMarpa ce Ja OMIITH KPUBUYHU IOCTYIAaK
[IOYMIbE OHOILICHEM pellekha HCTPAXHOT CyIuje O CHpoBOhemy uctpare, a
ckpaheHHU MOCTYIaK 3aKa3uBamkEeM IJIaBHOT MIpeTpeca.

Hosu 3KII u3 2011. roauHe aeduHMIE 1 MOMEHAT 3all0YHbaba KPHBHY-
HOT moctynka. JIBe cy HavenHe mpumende Koje Ou ce Morie yImyTHTH YCBOje-
HUM 3aKOHCKHMM penieruma. ONIITH KPUBUYHH MOCTYIIAK CE cMaTpa MOKpeHy-
THUM JIOHOIIICHKeM Hapende o cnporolemy ucrpare. Kako Ty HapenOy noHOCH
HA/JISKHH JaBHU TyXKWiial] 0e3 UKakBe KOHTpOJIE cy1a U 0e3 MOryhHOCTH BeHOT

" M. I'py6au, Hose ycifianose u nosa peuiersa 3axonuxa o kpusuunom iociiyixy Cpbuje
00 26. ceitiuemopa 2011, tooune, Ilpasau 3ammcu 2/2011, ctp. 471. OBy neduHHIN]Y KPUTHKY]Y
u M. Ulkynuh, I'. Unuh, Pepopma y ciuuny «jedan kopak Haiipeo — 08a kopaxa Hazaoy, beorpar,
2012, ctp. 83-89.

'8 M. Ulkynuh, I'. Wnuh, Pegopma y citiuny «jedan Kopax uaiped — 08a Kopaka Hazaoy,
beorpan, 2012, ctp. 87 — 88.

' Taxo T. Bacumenuli, Cucitiem Kpueuunoi tipoyecnoi iipasa COPJ, beorpan, 1981, ctp.
13; M. I'py6au, Kpusuuno iipoyecro ipaso, beorpan, 2011, ctp. 354.
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noOujarkba HEKUM TPaBHUM CPEICTBOM, TO 3HA4W Ja je HamylITeHa A0 cana
npeosnalyjyha KOHIEMIMja O KPUBUYHOM IOCTYNKY Kao TPOCTPAaHOM IPaBHOM
OJHOCY, Ka0 KpPUTEpUjyMy 3a pElLIaBame MUTaka MOMEHTA OTIIOYHEbAA KPH-
BHYHOT mOcTynka. OCUM TOra, TOM pelIe’y JOBEJICHOM y BE3y ca OapenooM
yinana 295, ctasom 1 3KII, Moxe ce ymyTUTH U MHOTO 030MJBHHJU IIPUTOBOP:
HENPUXBATJbUBA j€ M caMa IOMHcAao O MOryhHOCTH Bolema KpPUBHYHOT IIO-
CTyTIKa MPOTUB HETIO3HATOT YYMHHUOIIA KPUBHYHOT Aena. CBakako Ja 3aKOHO-
JaBall IPWIMKOM Kpeupama MpaBHUX MpaBuja UMa clio0oly onpelnebuBamba
n3mely paznmuuutux Moryhux xonuenarta. Mel)yTum, oH MOpa BOAUTH pauyHa
0 CBHM TEOPHjCKUM W MPAKTHYHUM HMIUIHKAIFjaMa KOje U3 yCBOjeHOT perlie-
ba Mpousnase.

[IpobnemaTnyan je U HauMH onpehuBama MOMEHTa Mo4eTKa ckpaheHor
noctynka y 3KII u3 2011. rogune. Y ToMm morjieay umMamo ABE KOHKYpPEHTHE
onpenode: y wiaHy 7, Tadky 3 3aKOHMKA KaXkKe Ce J]a jé KPUBUYHH MOCTYIaK I0-
KpPEHYT JOHOLICHEM pellekha 0 oApehuBamy mpuTBopa Mpe MOAHOMICHA ONTY-
XKHOT Ipeasiora y ckpaheHoM IOCTYIIKY, a y Tauku 4 — oapehuBameM riiaBHOT
IpeTpeca Wik POYMIITA 33 W3pHUIlamke KpuBHYHE caHknuje. Kako cy Tauka 3 u
Tauka 4 TOCTABILCHE TAKO /A jeHA APYry HE HCKIbYUYjy,” H0Na3MMO 10 Kpaj-
B¢ HEMPUXBATIBUBOT PelIeHha 1 y jeAHOM MPEeIMETy UMaMo /1Ba KOHKYpEHTHA
MOMEHTa KOja c€ CMaTpajy IIOYETKOM KPHUBUYHOI IIOCTYIKA: IPBU YT KPUBUY-
HU TIOCTYIIAK j€ 3a10ueo JOHOUICHEM pelliekha 0 oJpejuBamy NpuTBOpa, a Apy-
I'" IyT oJpehrBameM IIaBHOT MPETpeca, OMHOCHO POUMIITA 3a U3PULAkE KpHU-
BUYHE CaHKIH]j€, YKOIMKO 10 BuX nohe. UNCTO JOrvdKM IOCMaTpaHo, KpUBHY-
HU MOCTYTAaK 300T UCTOT KPUBUYHOT Jiea OM MOTao 10 JPYTH MyT Ja ce 3acHYy-
je, aJlu caMo IO/ YCJIOBOM Jia je IPBOOMTHO 3all0YeTH MOCTYMaK OKOHYaH U Ja
TO JIOMyIITa Haueso ne bis in idem. JIpyrum pedrMa, OHO ILTO j€ 3alI0YETO MO-
JKe caMo Jia Tpaje, 1a ce MPeKrnHe WM OKOHYa, a HUKAKO J1a /IBA ITyTa 3aIl0Ynibe.
[Tomenyra soruuka GecMuciuia Moria Ou ce eBeHTyanHo u3behun camo mormy-
HO IPOM3BOJFHUM TyMauemheM OBUX oJpeAada pagu n30opa jemHor oX oBa JBa
MoMeHTa. [IpakTuuHo, IUIeMa nocToju y ciydajy Kaja cy 3aJ0BOoJbeHa 00a oBa
ycIlloBa: oApeleH je MPUTBOpP Mpe MOJHOIIEHA ONTYXHOT Mpeasiora, ay je Ka-
CHHj€ MOJHET W ONTY>KHHU MPEIJIOT, TIOBOJIOM Kora je oapel)eH riaBHu mperpec,
OJHOCHO POYMILTE 3a M3pHULake KpUBUUHE caHkuuje. Hamasbe, pememe mpen-
Buheno y tauku 3 uwiada 7 3KII Huje y ckilamy ca ONTY>KHAM HadeloM, Koje
MIpeJICTaB/ba OCHOBY CaBPEMEHHX KPUBHYHMX MocTymnaka. ONTyKHO Hayeno Ha-
Jake Ja MOKpeTamy KPUBUYHOI MOCTYIKA MPETXOIW BHILE-Mame (GopManaH
3axTeB OBJAIINECHOT TY)KHOLA 32 IOKPETAlke KPUBHUYHOT IOCTYNKA. Y TadykH 3
TOT 3aXTeBa HEMa, Ila He MO)Ke OMTH HU KPUBUYHOT NOcTynka. He Moxe ce cyn-

20 :
3a Pas3IuKy O Ta4Ke 1 1 Tauke 2 ucTor "jIaHa, KOJ€ Cy JIOTUYKHU IMOCTABJbEHE 1O IMTPHUHIIHN-
Iy WiIn — Win.
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CKOM OJUTYKOM O MEpH IpOICCHE NMPHUHYAE 3aMCHHTH ONTY)XHU aKT Yy yKeM
cmucity. Ocum Tora, oBa ofpeada IUPEKTHO NPOTUBpeUH oapendu wiaHa 499,
craB 1 3KII, no xojoj ce ckpahenu mocrynak nokpehe Ha OCHOBY ONTYXHOT
MIpeJIora jaBHOT TY>KHOIIa WJIM Ha OCHOBY NpuBaTHe Ty0e. Takohe Tpeba mpu-
METHTH J1a 3aKOHCKa KOHCTPYKLHja KOjOM ce oJpehuBame MpUTBOpa cMaTpa
MOMEHTOM IOKpETamha KPUBUYHOT MOCTYIIKA, JETUMHYHO Je3aByHIIEC 0Ipenody
wrana 584, crapa 1 3KII o Tome Ko ce cMarpa JIHIEM HEOCHOBAHO JHIIEHUM
ciobojie, Koje MMa NpaBO Ha HakHajay murere. [IoMeHyTOM 3aKOHCKOM KOH-
CTPYKLHMjOM MPAKTUYHO j€ SIMMHHUCAH jeJaH OCHOB CTHIama TOT CTaTyca: Of-
pebero muIe je 6rio MmmeHo cio6oxe,” a Hije JOILIO 0 IOKPEeTarba MOCTYII-
ka. Haj3an, MoxxeMoO 3aMHCIMTH CUTYalHjy y Kojoj je oxpeheH mpurop mpe
MOJHOMICHa ONTY)KHOT TPEAJiora, a Ja KacHUje ONTY)XKHU NPEAJOr U3 HEKOT
pasziora HuKana HUje HU noaHeT. [Ipema onpendu unana 7, rauka 3 3KII, kpu-
BUYHU IOCTYTIAK je MOKPEHYT y MOMEHTY JOHOIICHa pelieka o oapehuamy
nputBopa. Kana n kako he TakaB kpuBHUHM noctynak 6utu okoHuaH? [la mu he
OKpPHBJbEHU OWTH 3amITheH HavenoM ne bis in idem?

4.3. Ilpedysumarve iojeOUHUX UPOYECHUX PAOU Upe Ho0U3arLa
OULUYHCHOT Uipednoia

®aza ucrpare y ckpaheHOM IMOCTYIKY j€ MCKJby4Ye€Ha CaMHM 3aKOHHKOM.
Melytum, noctoju MoryhHOCT npeny3uMama MOjeIMHNUX MPOLECHUX Palibu Ipe
MOJHOLIEHA ONTY>KHOT Npeyiora. TakBy MoryhHocT npenBubhajy oba 3aKoHHKA,
aJld y TOM HOrJieqy IocToje oxpeheHe pasiiuke Koje cy mocienuna yeohema Ty-
JKUJIaYKOr MOJIENIa UCTpare y HOBOM 3akoHUKy. Haume, npema unany 435 3KII u3
2001. roxuHe, pe NOAHOLICHA ONTY>KHOT MPEAIora jaBHYU Ty>KHJIall MOXe Ipe-
JIOXKUTH UCTPAXKHOM CYAHUjH Aa Ipeay3Me oxpelheHe HcTpaxxHe paimbe. AKO ce Uc-
TPa)XHHU CyIMja CIIOXKH ca OBHUM IPEAJIOroM, mpenysehe HCTpakHe paime, a 3a-
TUM he cBe cIice AOCTaBUTH jaBHOM TY>XKHOLYy. McTpaskHe paime cpoBoie ce
mrto je moryhe Opixe u kpahe. AKo ce UCTpaKHU Cy/Hja HE CIO0XKH Ca TPEITIOroM
3a Mpeny3uMame UCTPAXKHUX PaamH, 3arpaxkuhe omIyKy BaHmpeTpecHor Beha.
IIpotus oanyke Tor Beha >xanda Huje no03BoJbeHA. [loMeHyTO IpaBo HEMajy cym-
CHIMjapHHU U IIPUBATHU TYXKWJIALl, YUME CE€ HEOIIPAaBAAHO JIOBOJIE Y HEPAaBHOIIpA-
BaH Nojoxaj. Kax jaBHM Tyxuial nNpuMH cHHce, MOXE J1a [IOJHECE OINTYXXHHU
IIPEAJIOT WK A2 IOHECE PelleHhe O 0A0aluBakby KpUBUYHE IIPHjaBe.

[Ipema unany 499, crasy 2 3KII u3 2011. rogune, mpe HETO MITO OTYIH
na s he noguhu onTyxHU npeuior win he ondauuTH KpUBUYHY NpHjaBy, jaB-

! Ipema wrany 2, craBy 1, Taukn 23 3KII, numemse cioGoze je Xarmemne, 3aapKaBame,
3a0paHa HalylTamka CTaHa, IPUTBOP M OOpaBaKk y YCTAHOBH KOjH Ce, Y CKIaay ca 3aKOHHKOM,
ypadyHaBa y IPHTBOP.

225



Hp Cuexana C. bpxuh, Hogune y peiynucary ckpahenot iociuyiixa y 3KI1... (ctp. 215-245)

HU TYXXWJIall MOXke y Hajkpaliem moryhem poky mpenys3etu ojpeleHe noka3He
panme. Jlakie, oBJe UMaMO jeTHy TEPMUHOJIONIKY U jeIHy CYIITHHCKY pa3iu-
ky. HoBu 3KII je HanmycTHO TEPMHH UCTPaXKHE PAIEbe U JOCIEIHO TOBOPHU O JI0-
Ka3HUM pajbaMa Y TOKY IIeJIOT KPUBUYHOT MOocTymka. CyMmITHHCKA pa3inKa Of-
HOCH Ce Ha cyOjeKTa mpeay3uMama MojeuHUX NpollecHux paamu. [lo ctapom
3aKOHHKY TO j€ UCTPAXKHH CyJIMja, a IO HOBOM CaM jaBHH TyKuiall. 300r Tora y
HOBOM 3aKOHHKY HUCY HU Owmie moTpebHe onpende o MoCcTymamy y cliydajy He-
CarjjaCHOCTH UCTPAXHOT CYJ/IMje Ca JaBHUM TY)KHUOIIEM.

4.4. Caopoicuna otitysicHol aKiia

[Ipema umany 438, craBy 1 3KII u3 2001. rogune, onTyXHH aKkT y ckpahe-
HOM IIOCTYIIKY TpeOa J1a calpkKu: UMe U Mpe3uMe OKPUBIHEHOT ca JHYHUM II0-
JalMa YKOJHMKO Cy TIO3HaTH, KpaTaK OMUC KPUBUYHOT J€Jia; O3HAYeHE CyAa
Ipel KOjUM ce MMa OJp>KaTH ITIaBHU MPETpec; Mpeasior Koje Tokase Tpeda u3Be-
CTH Ha IJIaBHOM IIPETPECY U NPEAJIOr Ja Ce OKPUBJHEHH OIVIACH KPUBUM U OCYIH
Mo 3aKkoHy. Jlakje, ONTYy)XHH TPEIOT ce Pa3uKyje OJf ONTYXXHHIIE MO0 TOME
LITO HE MOPA Jja Cap>KU OCTalle JIMYHE MOJaTKe OKPUBJLEHOT OCUM MMEHA U Ipe-
3WMEHa, IPaBHY KBalM(UKalujy aena u oopaznoxeme. [Ipema uwrany 500, cra-
By 1 3KII u3 2011. rogune, onTyXHH aKT y cCKpaheHOM MMOCTYIKY, IOpe/] HaBe-
JICHUX eJIeMEeHaTa, Mopa Jia CaApKH jouI U cienehe eleMeHTe: Ha3HAYCHE YH-
BEHHLA Koje OM ce MMale J10Ka3aTh M KOjUM O[] MPEUIOKEHHUX J0Ka3a, 3aKOH-
CK{ Ha3WB KPUBHUYHOT JIEJIa U MPEAJIOT BPCTE M Mepe KPUBUYHE CAHKIHMjE U Me-
pe uHje ce U3PUIAmbe TPAXKU.

4.5. Ilpeitixo0Ho uctiuitiuearse ouilylHcHol aKiua

U npema Baxxehem u npema HoBoM 3KII Cpbwuje, y ckpaheHOM MOCTYIIKY je
N30CTaBJbEH PEelOBaH OOIMK KOHTPOJE ONTYXO€, KOjU MOCTOjH Yy OMNLITEM IIO-
ctynky. To 3naun na, mpema 3KII u3z 2001. roguHe, HeMa MPHUTOBOpa MPOTUB
ontyxuuue, a npema 3KII u3 2011. ronune Hema (aze NOTBphHBamka ONTYKHU-
e o[ cTpaHe BaHIpeTpecHOr Beha. YMmecTo Tora, yBe[€HO je MPETXOAHO UCIIU-
THBakE ONTYKHOT aKTa O] CTPAaHE CYAMje MOjeINHIIa, KOje Ce BPIIHU IO CITyk0e-
HOJj OYXXHOCTU. MeljyTum, pasnukyje ce HaulH MOCTyMama CyJia, OAHOCHO OJI-
JyKe KOje OH MOXKE IOHETH 0 oApel)eHnM nuTamuMa MOBOJOM T€ KOHTpPOJIE

IIpema umany 439, cray 1 3KII u3 2001. rogune, Kang Cyq MPUMH ONTY-
KHU TIPEAJIOT WJIM MPHUBATHY TYXOy, cyauja hie mpeTxoqHO UCIUTATH J1a JIU je
CyI HaaJie)kaH, Ja Jiu Tpeda CIPOBECTH IMOjeIMHEe UCTPasKHE Palibe WU JIOIy-
HUTH CIPOBEJCHE UCTPAXKHE PAIibe U 1a JIM [I0CTOj€ YCIOBH 33 010alUBabE Ol1-
TY>KHOT TIpeJIora Wi IprBaTHe Ty>0e. OBJie je 3aKOHO1aBall OuMTIIEAHO MPO-
MyCTHO J1a HaBeAe U MOTyhHOCT o/i0Mjama ONTYKHOT aKTa, Koja MPOM3Ja3u M3
KacHUjUX oApenada 3akOHHMKA. AKO Cylvja YTBPAU Ja je 3a cyheme HaiexaH
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IpyTH cyn, ornacuhe ce HEHaIIEKHUM H TI0 MPABHOCHAYKHOCTHU peIleHha YCTY-
nuhe npeaMeT TOM Cyay, a ako YTBPAM Ja je 3a cyheme HaJuiexkaH BHUILH CY,
ycrynuhe npeaMeT Ha Jajbu HOCTYIaK jaBHOM TY>KHOLLY KOjH IOCTyIa Ipej BU-
UM CyIOM. AKO jaBHHU TYXXHJIAIl cMaTpa Ja je 3a cyheme HaiexkaH cy KOoju
My je IOCTaBHO IpeaMeT, 3aTpaxkuhe ou1yKy Beha cyaa nmpea kojum mocryna
(unman 440). I[Ipema unany 441 ucrtor 3akoHuKa, cyauja he ogObutn onTyKHH
MIPEIIOT M3 JIBa pasJiora: a) ako JEJ0 KOje je MpeaMeT ONTYX0e HHje KpUBUY-
HO JIeJI0, @ HEMa YCJIOBa 3a MpUMEHy Mepa 0e30eIHOCTH; 0) aKo je KPUBUYHO
TOIEHE 3acTapero WM je Aeno o0yxBahieHO aMHECTHjOM MJIM TOMHJIOBAmbEM
WIN TIOCTOj€ NPYTe€ OKOJHOCTH KOj€ TPAjHO HCKIJbYUYjy KPUBHUYIHO TOMHCHE.
Camo ako cy Ouiie CIpOBEJICHE IOjeIMHE UCTPAKHE Paibe, ONTYKHU MPej-
jor he ce on0UTH U aKo HeMa JTIOBOJHHO JI0Ka3a J1a jé OKPHUBJHEHH OCHOBAHO
CyMBUB 32 JIeJI0 Koje je mpeameT onTyxkOe (ynyhuBame Ha onpenly wiaHa
274 3KII). YV okBupy camor ckpaheHOT MOCTynKa HE HaBOJE CE Pa3iIo3M 3a
on0anuBame ONTYXHOT TPEJIoTa, IITO je CBAaKaKO MPOIYCT 3aKOHOAABIIA.
MucinrMo aa y ToM morjeny Tpeba aHajlorHo NMPUMEHHMTH oapealy uiaHa
274, craBa 2 3KII, xoja WHa4Ye HABOJW Pa3JioTe 3a OM0AIMBAIGE OINTYXKHUIIC:
aKoO HeMa 3axTeBa OBJalIieHor TyXHOoIla, MOTPEOHOT MpeJyIora Wik 0100pe-
Ba 32 KPUBUYHO TOBEHE, WIH IOCTOje APYre OKOIHOCTH KOje MPHUBPEMEHO
CIpeyaBajy rombeme.

Hosu 3KII je Ha oBOM IuiaHy NpeUM3HUjU U TOTIYHHUjU. JeHa 01 HOBHHA
je onpenda unana 501, craBa 1, koja ob6aBe3yje cyaujy MojeAMHIA A2 OAMaX I10
[IpHjeMy ONTYXHOT aKTa MUCIHTA A2 JIM j€ MPOIIMCHO CacTaBJbEH, 114 aKO yCTaHO-
BH JIa HUje, Bpaha ra Ty>KHOIly Aa Y POKY Ol TPH JlaHa MCIpaBu HepocTatke. U3
OIpaBJIaHHUX PA3JIOra, Ha 3aXTEB TYXKUOLA, CyIHja MOXE MPOAYKUTH Taj POK.
Naxo cnmune oapende nema y 3KII u3 2001. rogune, cmMatpaMo a TO HUje Be-
JIMKH MPOITYCT 3aKOHOJABILA, MOIITO CE Ta PaAka U HEHE MOCIeule oApa3y-
MeBajy Ha OCHOBY cxonHe npumene ommtux oapeaada 3KII (a oxpende Te Bp-
cte cy cmemrteHe y wiany 267 3KII). Melytium, HOBHHA je y TOME IITO Ce€ HO-
BAM 3aKOHHUKOM H3PUYUTO TpelBula Mmocienuiia MpOoMymTama TOT pOKa Of
CTpaHe jaBHOT TY>KHOILa, a TO je ox0auuBame ONTYKHOT mpeiora. CmarpaMo
Iia je To pememne A00po jep clipedaBa HEKOHTPOJIMCAHO OLYTOBIaYeHE MOCTYII-
Ka 300T HeaKTHBHOCTH jaBHOT Tyxkwona. Ca apyre cTpaHe, jaBHU MHTEpeC HUje
tuMe omTeheH jep MpaBHOCHAXKHO peliemhe 0 0J0alNBamky ONTYKHOT aKkTa He
MOTIaja 1Mo/ ICjCTBO Havena ne bis in idem, OMTHOCHO HE CIIpeuaBa HOBH MOCTY-
MaK MPOTUB MCTOT JHLA 3a UcTo Aeno (wiad 4 nosor 3KII).

[pyra paznuka oJHOCH Cce Ha cilyd4aj Kaja Cyauja YTBpIM Ja je 3a cyheme
HaIJIeKaH Ipyru cyn. [1o HOBoM 3aKkOHHUKY, ¢y he ce yBeK OriacuTH HeHaJie-
KHHM U IO MPaBHOCHAKHOCTH pellierma ycTymuhe mpeamer ToMm cyay. 1 oo
pelIeHE OLCHY]EMO Kao MPUHIIUITU]SITHU]E OJ] CaJIAlIHbET.
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U 1o HOBOM 3aKOHMKY CyJIHja MOKE Ja YTBPAHM Ja je moTpedHo Oobe pas-
jalImeme CTamba CTBApH Jla OW ce McThTana OCHOBAHOCT ONTYXHOT akTa. OH Ta-
na Hapehyje npeny3uMame onpeheHuX TOKa3HUX PagbH WU MPUKYIUbAke OJl-
pehenux nokasa, am He HCTPAXXHOM CYJHjH, KAao LITO je TO cazaa cirydaj. [Ipema
HOBOM 3aKOHHKY, IIpely3MMarbe TUX Palby HaJlaKe ce JaBHOM TYKHOILY, a Mpu-
KyIUbame ofpeheHnx nokasza NpuBaTHOM Tyxuony. Ha pacnonaramy um je pok
on Tpuzecet nana. Cynuja MOXKe Ha 3aXTEB TYXKHOIIAa U3 OTpaBJaHUX pasiiora u
MIPOAYKUTH Taj POK. AKO jaBHM Ty XXHJIall IPOILYCTH Taj POK, y’aH je Aa O pas-
J03MMa TIPOIyIITaka 00aBECTH HEMOCPEIHO BHUIIET jaBHOT TY>KHOLA. AKO MpH-
BaTHH TY>KHJIAI] TIPOITYCTH IIOMEHYTH POK, cMatpahe ce 1a je ogycTao of rome-
Ba 1 onTyxk0a he pememem 6utn ogdujena. TepMUHOIONIKA pa3auKa (HOBU U3-
pa3 oKa3He pajlke YMECTO CTapor TEPMHUHA UCTPasKHE pallibe) OBJIE HHje TOJH-
Ko 6utHa. buTHO je na Te paame He mpeay3uMa HCTPaXHH cyarja, Beh jaBHU Ty-
KHUJIall; ]a My ce OCTaBJba oApeljeH pok 3a To W jAa ce mpenasuhajy mocieauue
MIPOIYILITakha TOT POKA.

Hanaspe, y HOBOM 3aKOHMKY EKCIUTUIMTHO Cy NpeABH)eHU Pa3iio3u 3a Of-
OaLuBambe ONTY)KHOT aKTa: HEMOCTOjame 3axXTeBa OBJIaNeHOr TyXHUOoLa, Mpea-
Jiora Win 0100pema WM APYre OKOTHOCTH KOje TIPUBPEMEHO CIIPEUYaBajy Tombe-
e (wian 502).

Haj3an, moctoju u jeaHa pasiuka y MOTJeay pasjiora 3a 0J0Hjambe ONTYy-
xHoT npeayora. Ty ce ynyhyje Ha npumeny onpenada unana 338, crasa 1 Ho-
Bor 3KII, u3 "era mpomsnasu fa ce ONTY>KHHU MPEJIOr yBEK MOXeE OJOUTH U
300r HemocTojamka TOBOJFHO J0Ka3a 3a ONpaBlaHy CyMIbY /a j€ OKPHBJbEHHU
YYUHHUO KPUBHYHO JIEJIO KOje je MpeaMeT ONTyK0e, HE3aBUCHO OJ1 TOTa 1A JIH je
TOME MPETXOAMIIO NPEAY3UMAaILE MOjeIUHUX TOKA3HUX PaibH.

4.6. Ilpasa owitiehenor y cnyuajy Heakiuu8HOCHIU JaABHOT Y HcUoya

O6a 3akoHunKa npensuhajy onpehena npasa omreheHor y cirydajy a jaBHI
Ty)XWIan y oapeheHoM poKy 1O TpHjeMy KpHBHYHE TpHjaBe omreheHor He
MOJIHECE OIITYKHU TPEJUIOT, HUTH 00aBecTH olTeheHor Ja je 00anuo KpuBHY-
Hy npujaBy. Pasnuka je y poKy Koju je y TOM IOTJIey peJieBaHTaH, Kao Uy mpa-
BHMa Koja nMa omrehenmn.

Ipema wnany 437 3KII u3 2001. roauHe, ako jaBHU TYKWJIAILl Y POKY O
Mecell JjaHa 1o NpujeMy KpUBUYHE NpUjaBe He JOHEece HUjeIHY O]l IBE IOMEHY-
Te oJyTyKe, omreheHr uMa mpaBo Ja Kao TYXKHIAI Ipey3Me TOmeHke, MTOAHO-
HICHEM ONTYXKHOT TIpeiora cyay. Jlakie, oBaj 3aKOHUK YBOJIM jeJlaH OCHOB BH-
e 332 HACTYMame CyICHIUjapHe TyXO0e y ckpalieHOM HOCTYNKY Yy OJHOCY Ha
OIIITH TIOCTYNAaK W MCTOBPEMEHO OJICTYIa Of MPHHIUIA JIa je CYICHAMjapHa
Ty)kOa Moryha camMo y CiIy4ajy U3pHYHTOT OAYCTaHKa OJf TOWmHCHa jaBHOT TY-
KHOIIA.
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[Mpema unany 499, craBy 3 3KII u3 2011. roguHe, ako jaBHU TYXKWJIall y
POKY OJ LIecT Mecely OJ AaHa MpHjeMa KPUBUYHE NpHjaBe HE MOAHECE OMNTY-
YKHU TIPEJUIOT, HUTH oOaBecTd omreheHor Aa je oa0anuo KpUBHYHY TpHjaBy,
omtehenn nma mpasa 3 wiana 51 3KII. To 3Ha4um 1a OH MO HOBOM 3aKOHHKY
BHUIIIE HE MOJXKE J1a Ce M0jaBH Kao CyICHAMjapHHU TyXujal, Beh camo na nmognece
[IPUTOBOP HENOCPEIHO BUIIEM jaBHOM TyXHoLy. HemocpeaHo BuIM jaBHM TY-
xwar he y poxy oz 15 gana ox maHa mpujeMa MpUroBopa OJOUTH HITH yCBOjH-
TH MPUTOBOP pEIICHEM, NMPOTHB KOjer HUje JI03BOJbEHA Kanbda HU TPHUTOBOP.
Pememem kojuM ycBaja IpUTOBOp jaBHU Tyxwujan he u3gaT 00aBe3HO YIyT-
CTBO HAJUICKHOM jaBHOM TY>KHOITy Jia Mpely3Me, OJJHOCHO HACTaBH KPUBUYHO
TOBEHLE.

4.7. Ooyciianak jagHol iyicuoya 00 KpUSUUHOL lorerba
unu outuyHcoe

Hoeu 3KII u3prunTo perynuine oayCTaHak jaBHOT TY)XKHOL@ O KPHBHY-
HOT TOBCHha Wi onTyx0e. OH MOXe OJyCTaTh OJi KPUBHYHOT TOBCHA 10 OJ1-
pehuBamba rIaBHOT MpeTpeca WK POYMIITA 32 U3PHULIAkhe KPUBUYHE CaHKIIM]E, a
o]l onTyX0e - o oApehrBama JI0 3aBpIIeTKa TIIABHOT MpeTpeca WK POUYUIITA
3a M3pUlamke KpuBHYHe caHkiuje. OBa pasiiMka je HalpaB/beHa C 003UPOM Ha
3aKOHCKY JAe(QHHUINjy MOMEHTa 3alloudmbarhba KPUBHYHOI TOWECHA (WiaH 5,
CTaB 2) ¥ MOMEHTa IOKpeTama KPUBUYHOT NOCTynka (wiaH 7, Tauka 4). Kpu-
BUYHO TOHEHHE 3aII0YHILE TIPBOM PAIHOM jaBHOT TY)KHOIA, WM OBJIAaIheHUX
CIIy>)KOCHUX JIMIIA MTOJUIIMjE HA OCHOBY 3aXTEBa jaBHOT TY)KUOLIA, IPEAY3ETOM Y
CKJIQJly ca 3aKOHHUKOM paJy MPOBEPE OCHOBA CYMHbE JIa j€ YUHEEHO KPUBHYHO
JIEJI0 WK J1a je oapeheHo muile YIMHIWIO KpuBUIHO neno. CkpaheHn KpUBHYHU
MOCTYIIaK Ce CMaTpa MOKPEHYTUM ojpeliBameM TIaBHOT MpeTpeca Wil POYH-
[ITa 32 U3PHILIAKE KPUBHYHE CAHKIIMjE, OJTHOCHO JIOHOIICHEM pellleHmha O oJipe-
huBamy npuUTBOpA Mpe MOJHOLICHA ONTYKHOT Ipeyiora. Jlakie, 10 moKpeTama
KPUBUYHOT TIOCTYIIKA, jJaBHU TYXHJIAI[ MOXE OJyCTaTH CaMoO OJ] KPUBUYHOT TO-
BCHA U TaJ1a OH 3ajip)kaBa MOTYHHOCT J1a KaCHUje IMOHOBO IOJIHECE HOBH OITY-
KHU TIPEAJIOT TPOTHB MCTOT OKPHBJbEHOT. Kako KpHBHYHOT MOCTYNKa y TOM
Clly4ajy HUje HU OWJIO, JOHOCU CE PEUICHEe O 0A0alMBamky ONTYKHOT Mpejiora
(c o63upom Ha wiran 502 3KII), a oHO He moaseke nejcTBY Hadena ne bis in
idem. HacynpoT Tome, 01 MOMEHTA 3alloulibarba KPUBUYHOT MOCTYNKa (01pe-
huBameM riaBHOT mperpeca), Ha OJyCTaHaK OJ] ONTYXOe jaBHOT TYXXHOLA CYyJl
Tpeba 1a pearyje oaoujajyhom mpecyioM, Koja moajiexe Haueny ne bis in idem.

VY Besu ca unanom 7, Taukom 3 HoBor 3KII, mo xome ce ckpahenu nocty-
IaK cMaTpa MOKPEHYTHM U JIOHOIICHEM pellekha o oapehuBamy nputBopa mpe
MOJHOIICHA ONTYKHOT MPEJIOra, MOXKE Ce MOjaBUTH JHjIeMa Jia Jid Ty jaBHU
TYXHUJIall OJlycTaje OJ KPUBHYHOT TOHCH:A HIM OJ ONTyx)0e. Y ToM ciydajy

229



Hp Cuexana C. bpxuh, Hogune y peiynucary ckpahenot iociuyiixa y 3KI1... (ctp. 215-245)

(hopMaTHH ONTYKHHU aKT jOII HE MOCTOjH, i ¢ 0O3UPOM Ha 3aKOHCKY (opMy-
Jauujy Omio OM MecTa TymMayemy JAa Taja MOCTOjU ONTyxkO0a y MaTepHjaaTHOM
CMHCILy, OHAaKO Kako je cxBaheHa y mpakcu EBponckor cyna 3a jpyzcka npasa.
Hanme, ontyx0a ce Ty cxBara y NIHPEM CMHUCITY, TAKO J]a MOXE OOYXBATUTH U
CllyuajeBe H3/aBamba HAJIOTa 3a Xalllewhe 360r KpUBUUHOT Aera.”> AKo 61 CKpa-
heHn noctynak OMO MOKPEHYT HA TaKaB HAUMH a jJaBHU TY>KWJIAL] IIOTOM HM3jaBHO
Jla OJTyCTaje OJI TOEmhCHha TIPE TIABHOT MpeTpeca, TO Ou ce Tpebdanso cMaTpaTH OJl-
YCTaHKOM OJ1 ONTY>k0e, 300T dera Ou CyJ| IOHEO pelieke 0 00yCTaBU MOCTYITKA
a He o10Mujajyhy npecyny, jep ce OHa Be3yje 3a IJIaBHH MpeTpec.

V cimydajy ofycTaHKa jaBHOT TYXKHOIIA Y CKJIamy ca wianoM 497, craBom 1
3KII, omrehenn uma npasa npensuhena ogpendama 3axonuka (wian 51 u 52).
Osga 3akoHCKa oapenda je Beoma HempeunsHa. HauMe, mocTaBiba ce muTame 1a
'y oba oBa ciydaja omrehenn nma o0a mpaBa, OAHOCHO J1a JI MOXe Aa Oupa
mmely npumene wiana 51 u unana 52 3KIL. IIpu tome Tpeba nmatu y BUIy 1a
yian 51 3KII perynuiie npaBo omreheHOr Ha MpUroBop, A0k ce wian 52 3KI1
OJHOCH Ha Mpey3uMame KpUBUYHOT TOmbeba 0] cTpaHe omreheHor. Heku ayrto-
pY cMaTpajy na oBa ojpenda 3HAUM Ja, KaKO Y CIIydajy OIyCTaHKa O] KPHUBHY-
HOT TOHWEHha, TAKO M Y CIy4ajy ojJycTaHKa oj onTyxoOe, omrehenn numa mpaso
Jla oJIHECE IPUTOBOP HIIM [1a HpeLy3Me KPMBHUHO TOBere.”> HUCMO cHIypHO
Jla IMa MECTa OBAaKBOM TyMauewy. UMHM HaM ce Ja je MHTeHLHja 3aKOHOAaBLa
Ouna na omoryhu cyncuaujapHy Tyk0y caMo y CiIydajy OAyCTaHKa Ol ONTY-
x0e, a HE W y Cy4ajy OAYCTaHKa OJf KPUBMYHOT TOHmEHa. TakaB 3akKjbydak
nponsnasu u3 wiaHosa 51 u 52 3KII, koju y TOM noryiey mpecTaBibajy OCHOB-
He onpende o mpaBuma omreheHor. He BuamMo 3amTo O 3aKOHOABAI] OACTY-
IO OJ] TOT MpaBHJjIa y BE3U ca OAYCTaHKOM jaBHOT TYXHOIa y cKpalleHOM TO-
CTYnKy. Ako OM 3aKOHOJaBall ¥ UMao TakBy Hamepy, oHaa Ou je Tpebao exc-
TUTUITUTHO HABECTH.

5. I'maBHuU npetpec
5.1. Pok 3a oopehusarve inasnol upeiliipeca

IIpema unmany 439, craBy 2 3KII u3 2001. ronune, ako cyauja He JOHECE
HUjeTHO O pelierka (0 oriamaBamky HEHAIEKHUM, O CIPOBOhEHY MOjeIMHIX
UCTPaXHUX paliby, 0 010alMBaby WIK O 0J0Hjamby ONTYXKHOT aKTa), JOCTaBU-
he omnTyx0y OKpWBJFEHOM M 3Ka3ahe omMax TJIaBHU TpeTpec. AKO Ce TIaBHHU

22 Tako urp., Wemhoff protiv SR Nemacke, 27.6.1968; naBeneno mpema N. Mole, C.
Harby, Pravo na pravicno sudenje, Vodic za primenu ¢lana 6 Evropske konvencije o ljudskim
pravima, Beograd, 2003, str. 29-30.Ha Tom cranoBumry cy u I'. I1. Unuh u npyru, Komeniuap
3axonuxa o kpusuunom fiociuyixy, beorpanm, 2012, ctp. 978.

BT, 0. Wmah u npyru, Komenitiap 3axonuxa o kpusuunom iocitiyixy, beorpan, 2012, ctp.
978.
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MpeTpec He 3aKaKe y POKy O] Mecell aHa oJf IIpHjeMa ONTY>KHOT aKTa, Cy/auja
je ay’KaH Aa o pa3jio3uMa U3BECTU MpPEACEIHHKa Cylla, Koju he mpeay3eTtu Mepe
J1a ce TIIaBHU MPETPEC IITO MPEe OAPIKH.

[Ipema unmany 504, craBy 1 3KII u3 2011. rogune, cyauja he mapendom ox-
pEeIuTH JaH, 4ac U MECTO OJp)KaBarba TJaBHOT MpeTpeca HajKacHUje Y POKY Ol
30 maHa, a ako je oapeheH nputBop y poky ox 15 nana, pauyHajyhu ox nana mo-
CTaBJbarha OITY>KHOT aKTa OKPUBIHEHOM.

5.2. Meciuo odporcasarpa inasHoi tipeiipeca

IIpema unany 443 3KII u3 2001. ronuHe, ri1aBHU NpeTpec ce APKHU y Me-
CTy cyAa. Y XHTHUM Cy4yajeBUMa, HapOunTO Kaj Tpeba M3BpIIUTH yBuhaj min
KaJa je TO y MHTepecy JakIIer clpoBolema AOKAa3HOT MOCTYIKa, MOXKE CE IO
o100pemy Mpe/ICeAHNKA CYyAa TIIaBHH MPETPEC OJIPETUTH U Y MECTY TJe je KpH-
BUYHO JIeJIO YYMI-EHO HIIM TZIe Ce MMa Mpeay3eTd yBubaj, ako Cy Ta MecTa Ha
MOJpY4Yjy TOT cyna.

3KIT u3 2011. ronuHe He camapku mocebHE oapende O MECTy OApKaBamba
[JIABHOT TIpeTpeca y ckpahieHoM noctynky. OH HEje HU MMao noTpede 3a diiekcu-
OWIHUjUM ofpendamMa 0 MECTy OJp)KaBarba TJIaBHOT MpeTpeca y ckpaheHoM To-
CTYIIKY, C 003UpOM Ha CXO/HY NpuMeHy onmTe oapenoe wiana 354 3KII. Ilo Toj
opendH, TIaBHU IPETpec ce OpKaBa y CEIUIITy CyAa U 'y CyJCKO]j 3rpagu. AKo
Cy Y TOjeJHHUM Clly4dajeBUMa MPOCTOPHje Y CY/ACKO]j 3rpajy HEmoJecHe 3a Ofp-
YKaBame TJIABHOT MPeTpeca WM U3 APYTHX OMpPaBIaHUX pa3iiora, MpeiCeHIK Cy-
Jla MOKE OJIPEIMTH JIa ce MPETPEC OAPKU y CYJICKOj 3rpajy U3BaH CEAMIITA Cya
WIN y APYTOj 3rpajy Ha MoJpydjy Tor cyna. [Ipencennuk BpxoBHOTr KacarpioHOT
CyZAa MoXe, Ha 00pa3fioKeHH MPeJIor IpeACeJHUKA HaJISKHOT CyJla, ONPEAUTH
Jla ce TJIAaBHU MIPETPeC OAP KU M M3BaH MOAPYHYja HAUIEKHOT Cy/Ia.

5.3. losusarve na inasnu upeiipec

Y oBOM moryieay nocToju jeiHa Maja pas3iuka usmel)y nBa mocmarpana
3akonuka. [Ipema unany 442, crasy 1 3KII u3z 2001. rogune, cyauja mo mo-
TpeOu npubasiba U MpeaMeTe Koju Tpeda Aa MOCIyXKe Kao JI0Ka3 Ha IJIaBHOM
npetrpecy. Takse onpende y noom 3KII Hema, mTo je y ckiiagy ca HOBOM
KOHIEMIIMjOM JIOKA3HOT IOCTYTKA KOjU C€ CKOPO y MOTIYHOCTH Hala3u y py-
KaMa cTpaHaka, JOK Cy[ 3ap»aBa yJOr'y IIAaCUBHOT IOcMaTpayda U HeyTpal-
Hor apoutpa. C mpyre crtpane, 3KII u3 2011. roguHe MOMHEE jOII jeTHOT
y4ecHHWKa MOCTyIKa KOjU ce Takohe mo3mBa Ha TIAaBHU TpETpec, a TO je
CTPY4HH CaBeTHHK.”'

24 . . e
CTpy4HH CaBEeTHHK je JINIIE KOje pacIoiake CTPYIHHM 3HAEM U3 00JIacTH Y K0joj je 0f-
peheno Bemraueme.O BHETOBUM IIpaBUMa M Ty>KHOCTHMA BUAETH y wiaHy 126 3KIL.
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5.4. Ilpeiutiociiaske 3a o0pcasarse inasHol ipeiupeca

[IpernocTaBke 3a oAprKaBame TIIABHOT HpeTpeca y ckpaheHoM MOCTYIKY
CY YHEKOIIMKO JIpyraddje Hero y ommTeM mocTynky. OHe ckpalieHH moctymak
YyrHEe BeoMa (DICKCHOMITHIM U OPKHIM.

MebhyTuM, HH Yy TOM TOTJIEAly CTamke HUje UCTO y MOCMaTpaHHUM Ipolie-
CHHMM 3aKOHHIIUMA.

[Tpema unany 445 3KII u3 2001. ronune, raaBHM npeTpec oapkahe ce u
aKo He Johe jaBHU TyXHJall KOjH je YpeIHO M03BaH, IITO Y OMIITEM HOCTYIKY
nuje Moryhe. ¥ Tom cnyuajy, omreheHn uMa npaBo Ja Ha TJIABHOM IpeTpecy
3acTymna OonTy>O0y y rpaHuLama onTyxHor npeaiora.Takohe, y ckpahenom mo-
CTYIKY HE IOCTOjU MpPETHOCTaBKa OAYCTaHKa O] I'OHBEHha YPETHO MO3BAHOT
[IPUBAaTHOT U CYNCHIMjapHOT TYXHOLA, YKOJIUKO Cy INOJHENIH MPeIyIor Aa ce
[JIABHU TIPETPeC OAPXKU y HHXOBOM OJCYCTBY. I'maBHM mperpec y ckpaheHom
MIOCTYIIKY MOE C€ OJp>KaTH M 0e3 MpUcycTBa OKpuBJbeHOT. Ty je Moryhe T3B.
cyhemwe HenomaBmeM oKpuBbeHOM. Hanme, ako okpuBibeHH HE nole Ha rias-
HU NIPETPEC, UAKO je YPEAHO MO3BaH WM My C€ II03UB HHjE€ MOTa0 ypy4uTH 300T
HETpHjaBJblUBamka Cyly IPOMEHE aJpece WM OOpaBUIITa, CyJ MOXKE OATYUUTH
Jla ce TJIaBHHU MPETPeC OAPKU U Y HETOBOM OJICYCTBY ITOJ YCIIOBOM Jia HETOBO
MIPUCYCTBO HHje HYKHO U J1a je mpe Tora O0uo caciyman. OBO mpeacTaBiba Of1-
CTyHame 0J] HaueNna HelOoCPETHOCTH.

U mpema 3KII u3 2011. romuae Moryhe je cyheme HemomaBmeM onTyxe-
HOM. C TUM Y BE3HW TIOCTOj€ TPU HOBHUHE Y OJHOCY HA PETYJIATUBY CTApOT 3aKO-
Huka. Hanme, TakBa MoryhHOCT je caja orpaHnueHa Ha KpUBUYHA Jieia 3a Koja
je Kao IiaBHa Ka3Ha MPOIMCAaHa HOBYAHA Ka3HAa WM Ka3Ha 3aTBOpa IO TPH ro-
nvHe. Takolje, Tpaxku ce Ja cy/ mpe JIOHOIIEHha OJUTyKe O TOME y3Me U3jaBe O]
tyxuona. Haj3aj, kao jeian o1 yciioBa MOMUELE CE J1a j€ ONTYKEHU OMO YPEIHO
M03BaH, ajli HE U JIa My Ce MO3UB HUje MOTao YpPy4uTH 300T HENpHjaBJbHUBamba
Cydy mpoMeHe aapece mwiu OopasumTa. OBa nocienwa oapenda HUje HU Ouia
notpebHa, ¢ 003upom Ha 246, cta 1 3KII. Haume, ako ce nocraBibame nucMme-
Ha OKPHBJHEHOM HE MOXKE M3BPLIMTH Ha aApecy O KO0joj je OKpHBJbEHH oOaBe-
CTHO OpraH IOCTYIKa, 10cTaBjbay he ocTaBUTH oOaBelITemhe 1a he ce MUCMeHo
ncrtahy Ha oriacHOj Tabxw 1 Mo MOoryhcTBY, Ha MHTEPHET CTPaHHIIA OpraHa Io-
crynka. [To mpoteky poka ox ocaMm JjaHa o]l 1aHa UCTHLAka MUCMEHa, cMaTpa
ce J1a je nocraBibame n3BpueHo.Mehyrum, nHosu 3KII Buie He nmo3Haje Moryh-
HOCT OJIp’KaBarba IIIABHOT Iperpeca y ckpalieHOM TMOcTynky 0e3 mpucycTBa
opJiantheHor TyXHoIla, IITO je MOCIeIUIla jayara JOKa3He MHUIIMjaTUBE CTpa-
HakKa M CKOpO NOTIyHe JoKa3He nacuBu3anmje cyaa. C apyre crpane, HoBu 3KI1
calp’Ku U jeiHy HOBY ofpenOy, IO KO0jOj Ce IJIaBHU MPETPEC MOXKE H3Y3E€THO
OJIpXKATH y OJICYTHOCTH MO3BAHUX CTpPaHAKa aKo CyJ/uja OLEHH Jia OM ce, mpemMa
JOKa3MMa KOju ce Hajla3e y CHHCHUMa, OYHMITIEJHO MOPAJIO JOHETH pelIeHe KO-
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juM ce onTyxk0a oxbaiyje wiu onbujajyha npecyna. Muaue, y Teopuju u cy-
CKOj TIPAKCH je CIOPHO Jia JU ¢€ Y CKpaheHOM MOCTYIKY MOXKE CYIUTH U 070e-
[JIOM ONTY)KEHOM, HITH je TakBa MOTYNHOCT pe3epBrcaHa UCKJbYYHBO 32 OIIITH
KpUBUYHH TIocTymak. CMaTrpamo 1a ce oapeade o cyhemy oa0erioMm OKpuBIbe-
HOM CXOJHO MOT'Y IPUMEHHUTH U Ha cKpahieHH MOCTymakK, mpeMa 00a 3aKOHHKA.

5.5. Oyena mecne naonexcrociiu

[Ipema unany 440, craBy 2 3KII u3 2001. ronune, mocne 3aka3uBama I1aB-
HOT TIpeTpeca, CyJ ce He MOKe IO CIyk0eHOj Ay>KHOCTH OTJIaCUTH MECHO HEeHa-
iexkHuM. [IpuroBop MecHe HEHAJIIIGKHOCTH MOXE CE CTaBUTH HAjJIOIHU]E JIO
rouyeTKa TraaBHor npetpeca (wiaH 444, cras 1 3KII).

3KII u3 2011. romuHe campKu JBe MPOTHBPEUHE o/peside O OBOM NHTAmbY.
[Ipema unany 496 3akoHMKa, OCIIE 3aKa3MBamba TIABHOT MPETpeca WM pOYHUILTA
3a U3pUIlakhe KPUBUYHE CAHKIMje, CyJ C€ HE MOXKE OTJIACHTH MECHO HeHa/|ie-
JKHAM HHUTH CTpPaHKE MOTY UCTHIIATH MPHUTOBOP MECHE HEHaJIeKHOCTH. Mehy-
UM, npema wiany 504, cray 3 3KII, npuroBop MecHe HEHAIEKHOCTU MOXKE C€
CTaBUTH HajKacHHUjE JI0 IMOYETKA TIIABHOT MpeTpeca. Muciammo ja 6u y oBOM CiIy-
Yajy MpeAHOCT Tpedano JaTH OBOM MOCIEAEM pellehy, Kako OM CTpaHKe CTBap-
HO MOTJIE KOPUCTUTH MPaBO UCTUIAka IPUTrOBOpa MecHe HeHa uiexkHocTH. OcuMm
Tora, nmpuMehyje ce u TepMUHOJIONIKA HEYjeIHAYCHOCT: HA HEKUM MECTUMa I'OBO-
pH ce o oxpehuBamy TIIABHOT MpETpeca, a Ha JIPYTUM O FbETOBOM 3aKa3HBamby.
Cmarpamo /12 je 0Ba HeyjeIHauYeHOCT CIIy4ajHU MPOIYCT 3aKOHOABLA U J1a Ce TH-
Me HHje XTella HarJlaCUTH HUKaKBa pa3nnka umel)y Tux oxpenada.

VY cnyuajy u3 winana 7, tauke 3 3KII, koju MOMEHAT OTIOYM-amka ckpahe-
HOT TTOCTYTIKa Be3yje 3a JOHOIIEHE pelnlema 0 0 oJpehuBamy MpuTBOpa, OCTa-
BJbA CE MHUTALE J1a JIM j€ Cy/I YOIIITe Y MOTYhHOCTH J1a IEHH CBOjy MECHY Hal-
nexxHocT. Cyzicka Tpakca je Ha CTaHOBHINTY Jia IOCTOjarhe ONTY)KHOT aKTa
IIpe/ICTaBJba HEM30CTABHU YCIIOB 3a OlleHy MecHe Hajulexnoctn.” IIpo6iem je
y TOME IITO Y OBOM CIIy4ajy ONTY>KHH HPEAJIOT joUI HHje MMOJHET, TaKo J1a HUje
HACKJbydeHa MOTYNHOCT a ce UCTHM IMUTameM CyJ Mo3a0aBu W Kaga My Oyne
JIOCTABIbEH ONTYKHH IIpeior.

5.6. Iociuyiiarve y cnyuajy ciléapHe HeHAONEHCHOCHIU

[Ipema unany 446, ctaBy 4 3KII u3 2001. ronuHe, ako y TOKY WU IO 3aBp-
IETKY TJIABHOT TpeTpeca cyauja Hahe ma je 3a cyheme Hajie:)kaH BUIIH CYI,
noctaBuhe criMce HAJJIEKHOM jaBHOM TYXKHOILY, a ako Halje na je 3a cybheme

% Haseneno npema I'. II. Unuh u npyru, Komenitiap 3axonuka o KpusuuHom iociiyixy,
beorpan, 2012, ctp. 977.
% Tbidem, ctp. 977.
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HajuiexkHO Behe, oOpasoBahe ce Behie u riaBHu nperpec he nouern uzHona. OBa-
kBy (iexcubunHoct HoBU 3KII omoryhasa camo y ciryuajy obpasoBBama Beha.
VY morneny cTBapHE HEHAUISKHOCTHU Cy/1a ITOCTYIA Ce 10 OMNIITEM MPaBHIIY: J10-
HOCH Ce pelieme 0] oa0anuBamy ontyxoe (anan 507, cras 3 3KII).

5.7. llpusnaree oxpusmenol na inagHom upeiupecy

IIpema unany 446, craBy 2 3KII u3 2001. romure, y ciydajy MOTIYHOT TIPH-
3HaWka OKPHUBJLEHOT JIATOT Ha TJIABHOM TPETpPECy, Koje je TMOTKPEIJBEHO JAPYruM
JoKasuMa, cya hie y3 carnacad npeasior CTpaHaka MPEKUHYTH IOKA3HU IOCTYIaK U
npehin Ha U3pUIamke KPUBUYHE CaHKIIM]E, OCUM aKO MIOCYMIba Y UCTHHUTOCT TIPH-
3HaWba. Y TEXHBU [a CTUMYJIHIIEC OKPUBJBEHOT J1a IPUXBATH OBY YCTaHOBY, 3aKO-
HHUK OTpaHW4aBa PErucrap KpUBUYHUX CAHKIIMja KOje€ My C€ Y TOM CIydajy MOry
n3pehu: cyacka onoMeHa, yCIOBHA OCyia, Ka3Ha Oy3UMarha BO3a4Ke J03BOJIE Ka-
3Ha pajia y jaBHOM MHTEpECy, HOBUaHA Ka3Ha M Ka3Ha 3aTBOpa JO0 jelHe TO/HHE, a
y3 BUX jelHa WK BUIIE cieaehux mepa: oqy3uMame mpeamera, 3a0paHa ympa-
BJbarba MOTOPHHM BO3WJIOM M Oy3MMam¢ MMOBHHCKE KOPHCTH. 3a Jieia U3 diaHa
433, craB 2 3aKOHMKa, Ka3HA 3aTBOpa He Moxe OuTH Beha o1 Tpu romune.”’

Cnuany oapendy nma u uiasa 508, cras 1 3KII u3 2011. rogune. Y ciyda-
jy TIpH3Hama ONTY>KEHOT Ha TJIaBHOM IpETpecy, Koje MCIymaBa MPETIOCTaBKe
n3 wnana 88 3KII, cyamja Moxe HaKOH y3UMama M3jaBa off CTpaHaka, npehu Ha
n3BOhee JI0Ka3a Of] KOjUX 3aBUCH OJUIyKa O BPCTH U MEPH KPUBUYHE CaHKIIH]E.
W3 unana 88 3KII, nponsnasu na mpu3Hame ONTYKEHOT Mopa uMmaTH cieaehe
KBaJIUTETE: Jla HE MOCTOjU OCHOBaHA CyMiba y MCTHHUTOCT INpH3HAMKA; J1a je
[IPU3HAKE MOTIIYHO, HEIPOTUBPEUHO U JaCHO U J1a HUje Y CYNPOTHOCTH ca ApY-
TUM JO0Ka3uMa. Y TEeXHH Ja CTUMYJIMIIE ONTYKEHOT J1a MPUXBATH OBY YCTaHO-
BY, 3aKOHUK OTpaHUYaBa PErucTap KPUBHYHHUX CaHKIMja KOje My C€ Yy TOM CIy-
4ajy mory m3pehu: 3a gerna 3a Koja je Kao riaBHa Ka3Ha MpONHCcaHa HOBYaHA Ka-
3Ha WIK Ka3Ha 3aTBOpa JI0 TET roJuHa, Cyauja Moxxke u3pehu kasHy 3aTBOpa 10
TPH TOJMHE, a 32 KPUBHUYHA JIeJia 3a KOja je TpoIrucaHa Ka3Ha 3aTBopa JI0 ocaM
roauHa Moxe u3pehu xa3Hy 3aTBopa 10 neT roauHa. OBa oapenda 3axTeBa MO-
ceban xomenrap. Ilocebue onpende o ckpaheHOM KPUBUYHOM MOCTYIIKY UMajy
CMHCJIa CaMO aKo je ONpaBJaHO HEKO OACTYIAE OJ] MPaBUia OIIITET MOCTYII-
Ka. 13 unana 88 u unana 394, crasa 3 3KII HenBocMucIeHO Mpou3iasu 1a ce y
ClIy4ajy MCTHHHUTOT, TIOTIYHOT HEMPOTHBPEYHOT U jJaCHOT MpPHU3HAbA, TaJbH JI0-
Ka3HHU MOCTYNAaK BOJAM CaMO pagu yTBphHBama YMEHEHULIA Of KOjUX 3aBUCH OJI-
JyKa cya O BPCTH U MEpH KpHUBHYHE CaHKIHje. 300T TOora je y HajMamy pyKy
gynHa onpenda uwnanHa 508 3KII, mpema kojoj cyamja y ckpaheHOM MOCTYIKY

2 . .
7 Ha oBOM MecTy 3aKOHOZABILy Ce MOTKpana jefHa Ipelika, jep ce Mo3uBa Ha YKHHYTH
yan 433, cras 2 3KII.
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MOXeE y Clly4yajy MpU3Hama ONTY)KCHOT Ha INIABHOM IPETPECy, HAKOH y3UMama
n3jaBa of] CTpaHaka, mpehn Ha m3Boleme JoKa3a 0 KOjUX 3aBUCH OJTyKa O Bp-
CTH M MEpU KpUBUYHE CaHKIHje. Y cKpahieHOM MOCTYNKY Cy yMecHa caMO OHa
OJICTyMama OJi OMIITHX MPaBUIIA, KOja CY Ha JIMHUjU EErOBOT YIpoIlnhaBama,
yoOp3ama u jedopmanuzaiuje.AKo mpeMa OMIITeM MPOILECHOM MPaBUIy MpH-
3HAKEC YUMHUIIAINTBA ojpel)eHor kBamuTeTa 00aBe3HO MMa 3a MOCIEAUIY Mpe-
Ja3aK Ha JOKa3WBambe YUHECHUIIA O/1 KOjUX 3aBUCH OJJYKa O BPCTH U MEPH KpHU-
BHYHE CaHKIIH]j€, OHJIA j& TIOTITYHO OECMHUCIICHO J1a je y ckpaheHOM MOCTYIIKY TO
camMo MOryhHOCT, KOja je y3 TO YCJIOBJbEHA U y3UMarkeM H3jaBa O] CTpaHaKa.
300r Tora 6u unan 508, cras 1 3KII tpebano O6pucatu. Onpenda crasa 2 mome-
HYTOT WIaHa MOTJIa OM Ce M JaJbe 3aJpiKaTH, jep 3aKOHOJaBaIl MOXe MoceOHO
XOHOPHCATH JIaBambe NPH3HAKHa y CKpaheHOM MOCTYIIKY.

6. loHomeme npecyae U NPaABHH JEKOBH
6.1. Pox 3a tiucmeny uzpaoy tipecyoe

IIpema unany 446, craBy 5 3KII u3 2001. ronune, npecyna ce Mopa MH-
CMEHO M3PaJUTU y POKy oA ocaM nana. IIpema unany 507, craBy 4 3KII u3
2011. rogure, mpecyna he ce mucMeHO W3PAIUTH U MOCTATH Y poKy ox 15 maHa
o]l 1aHa 00jaBJbUBabA.

6.2. U3ociiasmarve 0bpasnodicerpa upecyoe

[Ipema umany 446, craBy 7 3KII u3 2001. rogune, cTpanke u omreheHn ce
Mory onpehu npaBa Ha xajby oaMax 1o o0jaBbUBamYy Mpecyie. Y TaKBOM CIy-
4ajy, Ipermc npecyne JocTaBuhe ce CTpaHiy U omTeheHoM camo ako To 3axTe-
Bajy. AKo cy ce o0e crpaHke u omreheHn Mo 00jaBJbUBaY TPECYAe OJPEKIH
[IpaBa Ha KaJIOy M aKo HUKO O]l lbUX HHjE 3aXTE€BA0 JOCTaBJbamE Ipecyie, Mu-
cMeHo u3pal)eHa mpecya He Mopa Ja CaJpKu 00pas3IoKeme.

Taxse onpende Hema y 3KII u3 2011. rogune y ckiomy peryia ckpaheHor
nocrynka. Mehytum, TakBe onpende HUCY HU Ouiie MoTpeOHE Y yCIOBUMA TO-
cTojama omnmruje oapende wiana 429 3KII koja mokpuBa TakBe ciaydajeBe U y
OIIITEM TOCTYTIKY, a KOja je 4ak W Janekocexxarja. Hamme, mucmeno m3pahena
mpecya He Mopa JAa caJpu o0pa3jiokeme y ABa cllyyaka: a) ako Cy CTpaHKe,
Opanwmnan, omreheHn W JUIE KOME je OXy3eT MpeaMeT WM KOME je OIy3eTa
HWMOBUHCKa KOPUCT NMpUOaBJbeHa KPUBUYHHUM JICIIOM WM TPOUCTEKIIA U3 Hhera,
oIMax 1Mo o0jaBJpbUBALy TIPECyC M3jaBHIIC Ja C€ OJPHIY IpaBa Ha Kajioy; 0)
aKo je ONTY>KEHOM H3peueHa Ka3Ha 3aTBOpa y Tpajamy 0 TPU FOAMHE, HOBUAHA
Ka3Ha, Ka3Ha pajia y jaBHOM MHTepecy, Ka3Ha OAy3UMama BO3auke J03BOJIE,
YCJIOBHA OCYJIa WU CyJICKa OIIOMEHA, a OCyJla jé 3aCHOBAaHA Ha NIPU3HAKY ONTY-
KEHOT KOj€ UCITyHhaBa IPETIIOCTaBKE U3 WiaHa 88 3aKOHHUKA..
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6.3. Pok 3a scanby ipoitius iipecyoe

Pok 3a a0y nmpoTuB mpecye y ckpaheHoMm mocTynky je kpahu ox poka y
ommreM noctynky. Oba mporecHa 3akoHHKa npeasubajy na ce y ckpaheHoM
MOCTYIIKY MOYE M3jaBUTHU Mpecyaa y POKYy OJl ocaM JlaHa OJ] AaHa JOCTaBJbamba
nperica npecyae (wiad 446, ctag 6 3KII u3 2001. ronune u unan 509, cras 1
3KII u3 2011. rogune). Melhytum, HoBu 3KII canpxu jeqHy HOBUHY y TIOTJIELy
MOryhHOCTH MpoAyKemwa TOT PoKa. Y CI0KEHUM IpeAMEeTHMa, CTpaHKe u Opa-
HWJIAI MOTY OAMax IO 00jaBJbUBamY MpECyle 3aXTEBAaTH MPOILYXKEHE POKa 3a
n3jaBJbUBame xaoe. O TOM 3aXTEBY OfMax OJUTydyje Cy/Hja IojeauHal] perre-
BEM, TIPOTHUB Kojer kanbda HUje J103BoJbeHa. AKO YCBOjU 3aXTEB, Cy/lHja MOXKE
MIPOAYKUTH POK 32 U3jaBJbUBam-E Kajioe 10 15 naHa.

6.4. I[Ipowupeno iipaso owiiehenor na sncanoy

Owrrehenn xao criopeHN NMpOLECHH cyOjeKaT Mo MPaBUIy UMa OrpaHHYe-
HO mpaBo Ha xanOy. Ilpema unany 446, crasy 10 3KII u3z 2001. ronune, ako
JaBHM TYy’>KWJIall HUj€ MPUCYCTBOBAO TJIABHOM IIpeTpecy, omreheHn uMa MmpaBo
Ha W3jaBJbHUBamLE XKanbe MPOTHB Ipecyle, 0e3 003upa Aa M ce Kalld U jaBHU
tyxunail. 3KIT u3 2011. roguae HeMa TakBy ojpei0y W3 MPOCTOr pasjiora IITo
ce IIpeMa BbeMy INIaBHH IpeTpec y ckpaheHOM MOCTYINKY BHUILE HE MOXKE APXKaTH
y OJICYCTBY JaBHOT TY>KHOIIA.

6.5. Obasewitiasarve 0 ceOnuyu éeha unu ipeitupecy

Oppenbe o obaBelTaBamy O CEIHULM IPYroCTenHOT Beha uieHTUYHE CY Y
06a mporecHa 3akonuka.. Mehyrum, 3KII n3 2001. rogune caapku jeaHy oOf-
pendy, koje Hema y HoBoM 3KII. Haume, unanom 448, craBom 2 TOT 3aKOHHKA
npensuheno je aa he npeaceanuk Beha Kox KpUBHYHUX Jeria 3a KoOja ce€ MOCTY-
MaK BOJM TI0 3aXTEBY jaBHOT TYXHOI[a, Ipe CeIHHUIIE Beha JOCTaBUTH CIIHCE jaB-
HOM TYXHOITY, KOjU MOX€E MOJHETH CBOj mucanu npemnor. C apyre crpase,
3KII u3 2011. ronune caapxu oxpendy, mpeMa Kojoj ce IpyrocTereHn IpeTpec
MOJKE OJpPXAaTU U Y OJICYCTBY YPEOHO MO3BAHOT OKPUBJHEHOTI II0J YCIOBHMA M3
wrana 507, crasa 2 3KII (cyheme HemomraBmem okpuBbeHOM). TakBe onpende
HEMa y CTapOM 3aKOHHUKY.

7. IIpuTBOp y ckpaheHOM MOCTYNKY
7.1. Ocnosu 3a oopehusarve iipuiieopa

OcHoBH 3a oapeluBambe NPUTBOpa y CKpalieHOM IMOCTYIKY CYy MHOTO YXKH
Hero y omnmreM noctynky. [Ipema unany 436 3KII u3 2001. roaune, nputsop y
ckpaheHOM TIOCTYTIKYy ce MOXe OJPEIUTH C LUJbeM HEeCMETaHOT Bolema KpH-
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BUYHOT MOCTYTKA MPOTHB JIAIA 32 KOje MOCTOjU OCHOBAaHA CyMHba Jia je YUHHH-
JI0 KPUBUYHO JIEJIO CaMo IO JiBa OCHOBA: a) aKO €€ KPHje WIIM aKo Ce HE MOXKE
YTBPJIUTH H-ETOBa MCTOBETHOCT HMIIM aKO IOCTOj€ JPyre OKOJHOCTH KOje OYH-
[JIEHO yKa3yjy Ha OMacHOCT 0/1 OEKCTBa;

0) aKo je y muTamy KPUBHUYHO JEII0 3a Koje ce Moke m3pehu ka3Ha 3aTBopa
O]l TP TOJMHE, & OCOOUTE OKOITHOCTH yKa3yjy Ja he OKpHBIbEHU JTOBPIUINTH I10-
KYIIAHO KPUBUYHO JIEJI0 WM Aa e M3BPIIUTH KPUBUYHO JIEJI0 KOjUM MPETU WU
na he MOHOBUTH KPUBUYHO JIEIO.

3KII u3 2011. roguse y TOM TOTIIEAY JOHOCH HEKOJIMKO HOBUHA:

a) Kao ONILITH YCJIOB 3a oJipehuBame MPUTBOpA TPAXKH CE CAMO OCHOBaHA
CyMHba J1a je HEeKO JIMIEe YYUHUIO KPUBUYHO JIEJI0, IOK CE BHILE HE MOMHILE H
[IMJb HECMETAHOT Bol)erha KPUBUYHOT MTOCTYTIKA;

0) yBeneHa Cy jOII TPH pasiiora 3a oApehuBame mpuTBOpa:

1) ako onTy)KeHH OuYuTrieaHO u3berasa ja johe Ha riaBHu npetpec. [pe-
ma 3KII u3 2001. ronune Huje ocrojana moryhHoct oapehuBama npursopa us3
oBor pasnora. To HHje HU OO0 MOTPeOHO, jep je ommo moryhe cyheme Hemo-
IaBIIIEM OKPHUBJFEHOM 3a CBa Jielia Koja ce cyae y ckpahernoM moctymnky. 3KIIT
u3 2011. ronuHe yBOIM MOMEHYTH NMPUTBOPCKU OCHOB U Yy ckpaheHun mocTynak
300r Tora mTo je cyheme HepolmaBIIeM OKPHBJbEHOM Moryhe camo 3a nena 3a
KOja je mpornucaHa Ka3Ha 3aTBopa JI0 TPH roJInHe, a cKkpaheHu mocTymnak ce BOIu
W 3a Jieia ca IPOIMCAaHOM Ka3HOM 3aTBOpa JI0 0CaM I'OJIMHA.

2) ako TOCTOje OKOJIHOCTH Koje YKa3yjy na he yHUINTHTH, CAKpUTH, U3Me-
HUTH WM (ancupuKoBaTH JOKa3e MM TPAaroBe KPUBUYHOT Aejia WK aKo 0CO-
OuTe OKOJIHOCTH YKa3yjy Ja he oMeTaTn MOCTyIaKk yTUIamheM Ha CBEAOKe, cay-
YEeCHUKE MJIH TIPUKPHUBAYE.

3) AKO je OKpHBJBCHOM M3pEUCHA Ka3Ha 3aTBOpA OJI MET roJMHa WK Texka
U aKo je TO OmpaBIaHo 300T TOCEOHO TEIIKUX OKOJIHOCTH KPUBUYHOT JIeNa

B) MPUTBOPCKH OCHOB KOjH CE€ OJIHOCHO Ha OTIACHOCT O/ IOHABJbatha KPHUBUY-
HOT JIeNia, HBEerOBOT JOBPINCHA WM YUBCHha KPUBHYHOT Jielia KOJUM TIPETH, HHje
BUIIIC OTPAaHWYEH TESKUHOM KpUBHYHOT jena. OcuM Tora, IpEelu3upaHo je 1a ce
TaKBa OMAaCHOCT BPILEHA KPUBUYHUX JIe1a OHOCH Ha KpaTak BPEMEHCKH MEPHOI.

7.2. Tpajare tipuitisopa iipe ioOHOWErHA OUILYIHCHOL Upediolia

[Ipema unany 436, craBy 2 3KII u3 2001. ronune, mpe mOIHOMICHA ONTY-
JKHOT TIPeJyIora MPUTBOP MOXKE TPajaTh caMO OHOJHMKO KOJIUKO je oTpeOHO aa
CE CIIPOBEly UCTPaXKHE Pa/Ibe, alld He TYXKe Of 0caM JlaHa.

[Ipema unany 498, crapy 2 3KII u3 2011. ronuHe TIpe MOAHOMICHA OITY-
JKHOT TIpeJyIora MPUTBOP MOXKE TPajaTh caMO OHOJIMKO KOJIUKO je oTpeOHO aa

28 . :
[Tpumehyjemo na oBae HHje yBaxkeHa MOTYNHOCT yTHIIamka Ha BEIITAKE.
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ce CIPOBEAY JOKa3HE paame, anu He ayxke of 30 maHa. AKO ce MOCTyIaK BOJAU
3a KpUBUYHO JIEJIO 32 KOje ce MOXKe u3pehn ka3zHa 3aTBopa O MeT roJUHA MU
TeXa KaszHa, MPHUTBOP CE€ MOXKe, Ha OOpaslOKEHH MPEIJIOT jaBHOT TYXKHOIA,
MpoAyXuTH HajBume 3a jom 30 mama, panyd MPUKYIUbama J0Ka3a KOjH W3
OIIpaBJaHMX pa3jora HUCY NpuKymbeHH. [Ipensuhame 3HATHO AyKer poka 3a
IPUTBOP oJipel)eH mpe MOHOIIeka ONTYKHOT MPeasiora, ONpaBAaH je 300r Ju-
IbEHUIIE J]a ce cajga y ckpaleHOM MOCTYIKY Cyne Jeja ca MPOIMCAaHOM Ka3HOM
3aTBOpa 710 0OCaM T'OMHA.

7.3. Koniupona oiipasoarnociuu dpuitieopa o ciyicOeHoj 0yHcHoCuU

IIpema unany 436, craBy 3 3KII u3 2001. ronune, Behe je my>xHO 1a cBa-
KHX MeECeIl JIaHa UCIIUTA JIa JIU MOCTOje Pa3iio3u 3a npuTeop. [Ipema unany 498,
ctaBy 4 3KII u3 2011. roguHe, KOHTPOIY ONPABIAHOCTH JaJbeT PTpajama MpH-
TBOpa BPIIM BaHIpETpecHO Behe mo ciyx0eHoj ayxHoctH cBakux 30 maHa. C
OBHM Y Be3H mojcehiamo ia ce pokoBu onpeljeHH Ha Mecelle U 1aHe He ToKIamna-
jy yBek. OcuM TOra, YCTaHOBH IPUTBOPA, Koja Tpeba 11a ce cBele Ha Hajkpahe
Mmoryhe Bpeme, IpuMepeHHje je MPOIUCUBATH POKOBE oapeleHe Ha AaHe, Hero
pokose oapehene Ha mecere.

7.4. Oopehusare tipuitisopa ocie uspuyarba upecyoe

Uiran 498, ctas 5 3KII u3 2011. ronuae ynyhyje Ha cX0aHy IpUMEHY Wia-
Ha 211, crasa 3 3KII. [Ipema Toj oxpendu, Kaj U3peKHE MPeCcyy Ha Ka3Hy 3a-
TBOpA MCIOJI TIET TOANHA, CYJl MOXKE ONTYKEHOM KOju ce OpaHu ca ci1000/e o1-
peANTH TPUTBOP aKo TMOCTOje pac3no3u u3 wiana 211, craBa 1, tauke 1 u 3
3KII, a onTy>keHOM KOjH C€ Haja3u y IPUTBOPY YKHHYhe IMPUTBOP, aKo 3a MpH-
TBOP BUIIIEC HE TIOCTOj€ Pa3JIo3u 300T KOjux je 0o oapeheH.

TakBy ynyhyjyhy oapendOy y okBupy ckpaheHOr MOCTyNka He cajpu
3KII u3 2001. rogune, anu TO HHje HU OMIIO MMOTPEOHO, C 0O3UPOM Ha OMIITY
oapeady O CXOIHOj MPUMEHH TMPaBHJIa OMIITET MOCTYIKA, TAKO Ja U Ty BaXH
ynan 358, cras 1 3KII.

7.5. [ysicnociu ioctuyiiara ca Hapouuiiom xutinowhy

[Ipema umany 436, ctaBy 4 3KII u3 2001. rogune, kaa ce OKPUBJbEHU Ha-
7a3u y MPUTBOPY, CYJ je JyKaH Ja MOCTyna ca HapouyutoMm xutHomhy. Takse
onpende HeMa y okBHpY peryna ckpahenor nocrymnka y 3KII u3z 2011. rogune.
MelhyTumM, u oBlie ce mMOKa3yje Ja TO HHje HEONMXOJHO, C 003UPOM Ha OIIITY
ollpen0y O CXOJHOj NMPHMEHU NpaBHJa OIIITET MOCTyNKa. Y TOM CMHCIY,
JIY’KHOCT MMOCTYMAarmka ca HAPOUYUTOM XHTHOIINY MmocTynupana je y uiany 210,
craBy 2 3KIIL
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8. [locTyname nmo NpuBaTHOj TYKO0H

IIpema unany 447 3KII u3 2001. rogune, npe 3aka3uBama TIaBHOT Ipe-
Tpeca 3a KpUBUYHA JieJia 3a KOja ce TOHU 0 MIPUBATHO] TY>XOH, Cy/IHja MOXKE I10-
3BaTH Camo MPUBATHOT TYKHOLA U OCyMIMYEHOT Aa oapeheHor nmana nobhy y
CyI paay NpPEeTXOIHOI pa3jallilbaBama CTBApH, ako cMarpa Ja Ou To Ouio ue-
JUCXOJHO 32 Op)ke OKOHYame MOCTynKa. OCyMIUYEHOM Ce Y3 MO3UB JA0CTaBIba
U TIpEenuc MpuBaTHE Tyx0e. AKo He Aohe 10 U3MHPEma MPUBATHOT TYXHOLA U
OCYMI-MYEHOT U TTOBJaueha MpUBaTHE TyX0e, cyanja he y3eTu u3jaBe o1 BuX H
MO3BaTH X Ja CTAaBE CBOj€ MpeJyIore y morjieay npudaBibama AoKasa. AKO Cy-
mvja He Hal)e J1a TocToje YCIIOBH 3a oj0aliBame Tyx0e, ntoHehe otyky o Tome
Koju hie ce 1oKa3u M3BECTH HA TIIAaBHOM MpeTpecy | 3akaszalie, o mpaBuiy, Ol
Max TJaBHU MpeTpec U caommruhe To cTpaHkama. AKO CyaMja cMaTpa Jia Huje
oTpeOHO MpHOaBIbamkEe J0Ka3a, a He MOCTOje IPYTH pasiio3n 3a OoceOHO 3aKa-
3MBaE TJIABHOT IpeTpeca, MOKE 0JIMaxX OTBOPHUTH TJIaBHH MPETpec U MO H3BO-
hemwy nokasza Koju ce Hamasze Ipel CyIOM AOHETH OJUIyKYy IOBOJAOM IPHBATHE
Tyx)0e. Ha oBo he ce moceOHO ymo30pUTH MPHUBATHH TYXKHIIAI U OCyMIUYCHH
MIPUIMKOM JO0CTaBJbamha M031Ba. 32 HEOJay31Bamke IPUBATHOT TY>KHOLA Ha T0-
3B 3a MIOMEHYTO pOYHINTe, cMaTpahe ce a je 0aycTao of MpUBaTHE TyxXOe. Y
Cllydajy Hemojlacka OKPHBJBEHOT, aKO je CyAdja OUIyYyHO Ja OTBOPU IJIaBHH
nperpec, npumenuhe ce wran 445, craB 3 3KII (cyheme HemomasmeM OKpu-
BJHCHOM).

VYHEKoNIMKO apyraddje oapende o MOCTyNamy ca JeluMa Koja ce TOHe IO
npuBaTHOj Tyx0u, caapxu 3KII u3 2011. rogune. [Ipe oapehuBama rinaBHor
mpeTpeca 3a KpUBUYHA JIeNa Koja ce TOHE M0 NPUBaTHO] TyxOu, cynuja he mo-
3BaTH MPUBATHOT TYXXHOIA M OKPUBJHEHOT 1a ofipeleHor mana aoly y cyn pamu
yno3HaBama ca Moryhnomhy ynyhuBama Ha nmoctynak meaujanuje.. OKpuBIbe-
HOM ce€ y3 II03UB JJOCTaBJba U MPENHC MPUBATHE TYX0e. AKO y MOCTYNKY Meau-
januje aohe no M3MHpema MPUBATHOT TYXKHOIA M OKPUBJLEHOT U HAMHPCHA
HMMOBHHCKOIIPaBHOT 3aXTeBa, IPUBATHA Ty»0a ce cMarpa MOBYYCHOM U Cyauja
JIOHOCH pelleme 0 0A0njamky MpHUBaTHE TyXO0e, a y ClIydajy HEeyCIEeIIHOT OKOH-
Yama MoCTyNKa Meaujauyje, cyauja he mo npujemy obaBemiTema 0 TOME ope-
JUTH TIABHH MpeTpec. AKO NMPUBATHHU TYKUJIAIl U OKPUBJLCHU HE MPUXBATE TI0-
CTyHaK Meaujanyje, cyaunja he y3eTu uzjaBe oJl lbUX U MO3BATH HX JIa CTAaBE CBO-
je mpeyiore y mnorieny npuOaBibama J0Ka3a, IpU YeMy MOPajy O3HAYUTH KOje
OU ce YMIbCHUIE HMaJIe 0KA3aTH U KOJUM O] IPEAJIOKECHUX JIOKa3a. AKO CyJHu-
ja cMaTpa Aa HMje moTpeOHO mpulaBibame J10Ka3a, a He MOCTOje HEKH APYTH
pas3ios3u 3a 3aKa3uBame INIABHOT MpETpeca, MOXKE OJMax JIOHETH pellekhe Ja ce
[JIAaBHU TPETPEC OJPKM M 10 3aBPILUETKY IMIaBHOI MpeTpeca AOHETH OJUIYKY O
npuBatHOj Tyx0u. Ha oBo he ce moceOHO ymo30puTH NpPUBATHU TYXKHIAI U
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OKPHUBJBCHU NPUIMKOM JO0CTaBJbama M03MBAa. AKO ce NpPHUBAaTHHU TY>KWJall HeE
0/1a30B€ Ha ypeAHO JOCTAaBJbEH IO3UB Ha MOCeOHO poumilTe, cynuja he pere-
BEM OJIOMTH MPHUBATHY TYXO0Yy. AKO ce OKPHBJbEHH HE OAa30BE Ha ypelaH IO-
3WB WJIM My C€ TIO3WB HHUje MOTao0 YPy4IHTH 300T HEMpHjaBJbUBakA CYAy IIPOMe-
He ajapece mpeOUBaMUINTa WM OOpaBuIITa, CyAMja MojenuHan he oapeauTu
[JIAaBHU IIpETpec.

ne oBe ycTaHOBE jecTe Taj Ja ce MHUPEHEM IOKYIajy HOPMaIN30BaTH
oJiHOCH u3Mel)y OKpHBIBEHOT U MPHUBATHOT TYXHOIA. TUME ce TOCTIIKE MUPHO
pemieme cropa; npeaynpelyje ce KacHHje BpIICHe HOBUX KPUBHYHUX JIeJia U3-
Meljy ucTux nuia; pactepehyje ce KpUBUYHHM Cy 01 IpecyhuBama jemnor 6poja
KPUBUYHHX JIeJIa KOja ce TOHE 10 MPUBATHO] TykO0u. OCHOBHA pa3JiMKa je y TO-
me mto ce mpema 3KII u3 2001. ronuHe TO MUpEHE MOKYIIAaBa IPe]l CAMUM CY-
I1jOM Ha ToceOHOM pouuIuTy, 32 pa3nuky oz 3KII u3 2011. rogune, Koju npen-
Bubha moryhHocT ynyhuBamwa Ha mocrynak menujauuje. Menujanuja mnpencra-
BJba Moce0aH HAUMH pellaBarmba CopoBa O] CTpaHe JIUIa H3abpaHor oJ] CyHpoT-
CTaBJbEHHMX CTpaHaKa, Koje UM Ipeiaxe a He Hamehe pememe cnopa. [Ipema
3aK0HY 0 OCPEIOBARY — MEHjaLUjH,” MPABUIA MOCTYIIKA MOCPEIOBAA MOTY
ce IPUMEHUTH Y CIIOPHUM OAHOCHMA, YKJbYyUyjyhu Ty ¥ KpUBUYHE OJHOCE, KO-
juMa cTpaHKe MOTy cJI000AHO /1a pachojaxy, MoJ yCJIOBOM Ja HHje MPOoNHrcaHa
UCKJbYUYHMBA HAMJIEKHOCT CyAa. Y TOCTYINKY IOCpPEIOBama CYNpOTCTaBJbEHE
CTpaHe HacToje Jja CIIOPHHU OJHOC pellie MUPHHUM ITyTeM y3 momoh jemHor wuiu
BHUIIIE TIOCPEAHUKA — MEHNjaTopa, Tj. HeyTpalHe ocode Koja Moxe Oa Oyzae cy-
I1ja, aBOKAT WM IPYTW UCTAKHYTH CTPYUHAK M3 00JIaCTH 3a KOjy C€ TpasKu
[IOCPEOBALE.

Jasbe paznuke ornenajy ce y cieaehem:

a) nmpema 3KII u3 2001. ronuHe, 3aKa3uBame OCEOHOT POYUINTA j& caMo
MoryhHocT (cyauja Moxke mo3BaTH), 10K je npema 3KII uz 2011. rogune TO 00a-
Be3a cyna (cyauja he mo3satn);

6) 3KII u3 2011. roguHe je eKCIUIMIUTHU)U y TIOTJIeNy ofpehuBama uCcXo-
Jla TIOCTYTIKa y CIIy4ajy yCIIeIor MUpEeHa: cMaTpa ce Ja je MpuBaTHa Ty>k0a 1mo-
BYyUCHA M IOHOCH CE PEIICH-E 0 OJ0Mjamy MMPUBATHE TYKOE;

B) 3KII u3 2011. roguHae mopen M3MUpEHa 3aXTeBa /ia je JOIUIO U 0 Ha-
MUpEHa UMOBHHCKOIIPABHOT 3aXTEBA;

) y Cllydajy HEYCHEIIHOT MUpPEHa, Cyauja he mo3BaTu CTpaHKE /Ja CTaBe
CBOj€ TpeyIore y Norieay npudaBibama JIoKasa; To je npeasuljeHo y oda 3ako-
Huka. Pasnuka je y Tome mro npema 3KIT u3 2011. roguue, cTpanke Mopajy
03HAYUTH KOje OU Cce UMICHUIIE MMAJIe JIOKA3UBAaTH U KOJUM O] MPEJI0KESHUX
J0Ka3a.

® Cn. . PC 18/2005.
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9. Moryhnoct Tpancopmanuje ckpaheHor moctynka y nocedan
NocTynak 0e3 rjaBHOI nmperpeca

O6a mocMmarpaHa 3aKOHHMKA TpeaBrhajy MOTYRHOCT jaBHOT TYXKHOIIA Jla y
OIITYKHOM TIPEIUIOTY NPEIIOKU Cydy Ja CBOjy OMJIYyKy JIoHece 0e3 TaBHOT
IpeTpeca, ako cMaTpa Ja HHje MOTpeOHO HEroBo ofpxKaBame (wiaH 438, cras 3
3KIT u3 2001. roaune; unan 500, cra 3 3KII u3 2011. rogune). Taj moctymak
npema crapoM 3KII 30Be ce moctynak 3a KakmbaBame Ipe IJIaBHOT MpeTpeca, a
npema HoBoM 3KII, pouninre 3a u3puilame KpuBHYHE caHkiuje. [Ipema cBojoj
[IPaBHO] MPUPOIH, 00a MPeCTaBIbajy HEKYy BPCTY MaHAATHOI MocTynka. Mu ce
Ha 0BOM MecTy HeheMo GAaBHTH aHAIM30M OBHX IMOCTYIAKa,’  jep CMO O TOMe
nucanu panuje. Pazmorpuhemo camo murame Mecra OBe NMPOLEAype y 3aKOH-
ckoj cucremaruny. [Ipema 3KII u3 2001. romuHe, 0Baj MOCTYIIAaK Ce HANA3M y
rnaBu XX VII 3KII, ca nazuBom [locTynuum 3a u3puiame KpUBUYHUX CAHKIM]a
0e3 TIaBHOT mperpeca. Y OKBHPY HaBeJIEHE IIaBe OBaj MOCTYIAK Ce Hajla3u 3a-
JEAHO ca MOCTYNKOM 3a KaXXIhaBamke M U3PULame YCIOBHE OCyle O] CTPaHe Hc-
TpakHOT cynuje. tbuma 3amcra jecte 3ajeTHUIKO M3pHUIahe KPUBUUHUX CaHK-
nyja 6e3 TIIaBHOT IpeTpeca Uy TOM Ioriieay HemMaMo npumenada. Mehytum, y
3KII u3 2011. roguHae pouunIiTe 3a U3pHUIAKHEe KPUBHYHE CAHKITHjE je peryJmca-
HO Y oKkBHUpY TnaBe XX, Koja Hocu HazuB ckpahenu nocrynak. Tume ce pobuja
YTHCAaK Kao J1a 3aKOHOJaBall HErHMpa CaMOCTAIHOCT OBOI' mocTymka. Joayiue,
OB€ JIBE MPOLIEAYPE UMajy HEKHX CIMYHOCTH: 00€ MPENICTaBIbajy OACTYIamba O
OIITE KPUBUYHOIIPOLECHE GopMme; crianajy y ynpouthene npouecHe ¢popme; y
00e m3ocTaje ucTpaxkHa (asza; ONTYKHU aKT jJaBHOT TYXKHOIIA 30BE C€ OINTYKHHU
peasior; y 00a MOCTyIKa BPILIH c€ MPETXOAHO UCIUTUBAE ONTYKHOT IPeAso-
ra mo ciayx0eHoj Ay>KHOCTH; CYAH CyAHja MojeAnHarn, uta. Mehytum mocroju
YUTaB HU3 JPYTUX pa3iuka Mely muma, Koje Ou Hanaraje Ja ce€ pOYHILITe 32 U3-
pulame KPUBUYHE CaHKIIM]jE W3/IBOjU Y 3ace0Hy TiaBy. Y HPUJIOT TOME TOBOPH
pasnuuMTa npaBHa NpUPOJA OBHX HocTymnaka. [IpBo, mocTynak onucad moj Ha-
3MBOM POYMILTE 33 U3PHLAKE KPUBUYHE CAHKLIMjE HUje HEKU MPOLIECHU BapHja-
ounuTeT y OKBUpY ckpaheHor moctymnka, Beh 3axBasbyjyhu cB0joj nMpaBHOj IpH-
pPOIM MpelCcTaBiba MOCEOHY BPCTY MOCTYIIKA, KOja C€ OJUIMKYje CrequpUIHUM
OCHOBOM U CHEIM(PUUHOM CTPYKTypoM. Tpu cy crenudpuvHa OCHOBA 3aCHUBA-
Ba OBOI' TOCEOHOI OCTYIKA: JOBOJHHOCT JOKa3HE rpalje, cariacHOCT mpolue-
CHHX cy0jekara o u300py (popMe MOCTyNKa U BUXOBA CariacHOCT O KPUBUYHO]
CaHKUMjU. JeInHN OCHOB 3acHHMBama CKpaheHOTr MOCTYIKa je TeXHHA KPUBHUY-
HOT jiefa. TeXXWHA KPUBUYHOT Jielia Urpa M3BECHY YJIOTY M Y MaHJIATHOM TO-
CTYIKY, ajli UMa 3Hauyaj JOMYHCKOT, KOPEKTUBHOT a He TJIaBHOT 0cHOBa. OcuM

30 Bumre o tome Bua. C. Bpkuhi, IToBOZOM JelieHrje MOCTOjamba MAHIATHOT KPHBUYHOT IT0-
crynka y Cpouju, 36opaux panosa [Ipasror ¢axynrera y HoBom Camy 3/2011, ctp. 397-425.
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TOra TeXHHA KPUBUYHOT Jiefia je Ha pa3MuuTe HauuHe oJpeleHa y oBa JBa Mo-
CTyIKa: y ckpah€HOM IMOCTYIIKY ce CyJe KpHBHYHA JleNa 3a Koja je Mpomucana
HOBYaHA Ka3Ha Kao TJaBHA Ka3Ha WM Ka3Ha 3aTBOpa JI0 OCaM r'ojIMHa, 0K ce Ha
POUMILTY 32 U3PHULIAE KPUBUYHE CAHKIIM]€ MOKE MPECYAUTH CaMo AEJI0 3a Koje
ce Moxe u3pehinm HOBUaHA Ka3HA Kao IJIaBHA Ka3Ha WM Ka3Ha 3aTBOpa 1O MeT
roAuHa. 3aTo je MOTIIYHO HEONpaBAaHO M3JIOKUTU ra y OKBUPY peryia ckpahe-
HOT TOCTYTIKA.

Jomr pagukanHuja je pasziavka Koja MOCTOjU Y CTPYKTYPH OBa JBa MOCTYII-
Ka: oK ckpalieHu mocTynak nojpa3yMeBa IJIaBHU MPETPEC, POUYMILTE 3a M3PHU-
Lamke KpUBUYHE CaHKIHje ra nckibydyje. He Tpeba ma Hac OyHM HU YME-EHHUIIA
J1a TIOBOZIOM TY>KHOYEBOT TPEJIOTa 32 3aKa3MBambe¢ POUYMINTA 34 U3PHUIIAHE KPH-
BUYHE CaHKIMje, 300T N30CTAaHKa CarJIACHOCTH OKPUBJBEHOT WM CyIHje, UIaK
J0J1a34 JI0 3aKa3MBama IJIaBHOT IpeTpeca. TuMe je peleHo caMo nuTambe TpaH-
chopmalje jeaHOr MOCTyNKa y APYTH, y CIIy4ajy HEHCIYHEHOCTH CBHX IIO-
TpeOHMX yClioBa 3a OCcyqy Oe3 riiaBHOT mperpeca. M1 oOpHyTO, YKOIHUKO Cy MO-
MEHYTH YCJIOBHU HCIyHh-CHH, HCKJbYUeHA je MpuMeHa ckpaheHor moctynka. Haj-
3am, Ty je u Tpeha KpymHa pas3iuka Koja ce orjiefa y 00aBe3HOCTH NPUMEHE
ckpaheHOr MocTynKa ¥ y (hakyJTaTHBHOCTH POYMILTA 32 M3PULAKE KPUBUUYHE
CaHKIIHje.

10. ITocedHe oapende o u3puUIAKY CyAcCKe ONIOMeHe

W y nornexy oBor nurama, nouchemo ox 3akoncke cucrematuke. 3KII u3
2001. roguHe perynwmine CyICKy oroMeHy y moce6noj rmaBu XXVIII, koja ce
HaJIa3u y ojiesbKy JI, ynopeno ca ckpalieHUM MOCTYIIKOM M TIOCTYIIIMMA 32 U3-
pHLIake KPUBUYHUX caHKIUja Oe3 riaBHOTr nperpeca. [lo HameMm MUNLUBEHY, TO
je TorpeIHo, jep u3pHuame CyIACKe OIOMEHE He MPEeICTaBIba MOCEOHY KpHUBHY-
HompoIlecHy (Gopmy, jep joj HemocTaje crienuduaHa mporecHa cTpykrypa. OHa
je caMo jelaH MpoLEeCHU BapujabuiuTeT npuiaroheH cnerupuuHocTMa KpU-
BUYHE caHKiuje. Y Tom noraeny 6ospu je 3KII u3 2011. ronune, Koju n3puna-
€ CY/ICKE OIOMEHE PETYIIHUIIEe y OKBUpPY CKpaheHOr mocTynka, mrTo je BHIIE Y
CKJIaJly ca KapaKTepOM jeJHOT MPOIECHOT Bapujadbunurera. Mehytum, u oBze je
O0us0 HenmoTpeOHO Ja ce cBera JIBe 3aKOHCKE oJpende O 0BOj TEMH H3/Bajajy
nox noceban pyopym: [loceOHe oxpende o n3punamy cyacke onomene. Te aBe
onpeade cy Moriie OUTH JaTe U Y OKBUPY OCHOBHHUX ojipenabda o ckpaheHoM I1o-
CTYIIKY.

Wnaue, ocHOBHa pa3iuKa n3Mely /Ba mpoliecHa 3aKOHUKA OTJIeAa ce y TO-
me mTo je mpema 3KII u3 2001. rogune Cyacka ormoMeHa U3pHUIlaHa PEIICHEM a
npema 3KIT u3 2011. rogune npecynom. 360r Tora HHje MocTojajia noTpeda na
ce HOBM 3aKOHHMK 0aBM M YUTaBUM HHM30M JPYTHX MMUTamka Kao LITO Cy OHA Be3a-
Ha 32 JKaJIOCHH NIOCTYTIaK.
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11. 3ak/pbyuHa pazmMaTpama

Ckpahenu noctynak je jenHa oJ HajcTapujux, Hajuemhux ¥ HajHECTIOPHU-
jux yrmpomheHuX KpUBUYHONPOLECHUX (HOpPMH, Koje cy Mmojio0He 3a Opxe, jel-
HOcTaBHUje U edukacHUje npecyhuBame Jakmmx KpuBnyHUX nena. Hoeu 3KII
CpOuje u3 2011. rogune, koju he moyetu aa ce NpuMemYje Ipea CBUM CYIAOBH-
Ma y 3emJbu 1. oktoOpa 2013. roaune, npeasulja Buillie HOBUHA Y BE3U Ca CKpa-
heanm moctynkoMm. Haj3HauajHMja HOBMHA OJHOCH C€ Ha IIMpEHE MOJpydja
npuMeHe ckpahieHor TOCTyIKa Ha KpUBUYHA Jieia 3a Koja je MpomnucaHa HoBYa-
Ha Ka3Ha Kao TJaBHA WJIM Ka3Ha 3aTBOpa N0 ocam roauHa. lllupeme kpyra nak-
IUX KPUBHYHUX Jela Kao ycjoBa 3a IMPUMEHY cKpaheHOr MOCTyIKa MOXe ce
o0jacHuTH Beh MoMeHyTHMM NpoMeHaMa y CTPYKTYpH KpHMHUHAIUTETa, KOjuMa
Jajy Tevar ABe MPOTHBPEYHE M0jaBe: UCTOBPEMEHH NOPACT CUTHOT KPUMHHAIIH-
TeTa M TeXKHMX KPHUBUYHHUX Jiesia. Y TaKBHM YCIOBMMa MoOXe J0ohu 10 mpomeHe
HAILleT MOMMara TeIIKOT U JaKor Jena U rpaHuna Mehy muma. Ocum Tora, mo-
CTOje CacBMM IparMaTHUYKH Pa3jio3n KOjU MPUMOPaBajy 3aKOHOJABIA Jla CE
(hnexcnOnIHUjUM W HedOPMATHUjUM OJpedaMa W MOCeOHNM TMpoleaypamMa
0ospe mpuitarohaBa eHOMEHY JIaKIIeT KpUMHHAIUTETa M oMoryhaBa HeroBo
Opxe mporecyupame. Haj3aj, TakBUM NPHUCTYNOM JIAKIIUM WM CPEIhE Te-
IIKMM KPUBHYHHM JICIIMa, HICTOBPEMEHO ce ociiobalajy MaTepujaiHu U mepco-
HAJIHU KalaluTeTH OpraHa KPUBUYHOT MpaBocyha, KOju MOTY /1a MOCBETE BHILE
MaXIkE U BPEMEHA 32 KBAIUTETHHjEe Cyheme TEKUX W IPYIITBEHO OMACHHUjHX
KPUBUYHHX JIeTIa.

[Mpomupeme noapyyja npuMeHe ckpaheHor MOCTynKa HaMETHYJO je Io-
TpeOy 3a MPEUCIUTHBAKREM W HEKUX APYTHX ofpenada. 300r Tora Cy IpoIIupe-
HH OCHOBH 32 oxpehuBame npuTBopa, kao u npeasuhena MoryhHocT aysxer Tpa-
jama IPUTBOPA Mpe MOAHOLICHA ONTYKHOT npeasiora. M3 Tux pasnora je cyhe-
e HEJIONIABIIeM OKPUBJLEHOM PE3EPBUCAHO CaMO 332 KPUBHYHA Jielia ca MPOIIi-
CaHOM Ka3HOM 3aTBOpa JI0 TPH TOJIHHE.

Hexe HOBUHE cy mocienuna yBohema TyKHJIauKoT MOJena uctpare (Himp.,
npeay3uMarme JOKa3HUX Pajibi Npe MOJIHOIICHA ONTYXHOT npeaora). pyre
HOBHHE Cy IIOCJEIHIa NMPOMEHE CHCTeMa JIOKa3WBama Ha TJaBHOM IIPETPECy
(amp., HeMoryhHOCT ozpskaBamba IJIaBHOT IpeTpeca 0e3 mpucycTBa opiamheHor
TyxHona). Heke nmpomeHe cy pe3ynTar Ha4eITHOT OrpaHUYaBama CYNCHINjapHe
Tyx0e (HIIp., YKUIame IpaBa Ha CyNCHAMjapHY TYXOy yclelq HEaKTHBHOCTH
jaBHoOT Tyxxuoua). Heka HoBa peiema cy 6oJbe yckinalheHa ca ApyriuM Mponucu-
Ma, Koju ¢y y Mel)yBpemeHy oHETH (HIp., YIIO3HABame CTpaHaka ca MOryhHo-
mhy menujarmje).

Hexke ompende cy cama npernusanje hopMynucade (HIIP., IPETXOIHO UCITHU-
TUBaWkE ONTY)KHOT akTa). FiMa 1 mpoMeHa UCKIJbYYHBO TEPMHUHOJIOIIKOT Kapak-
Tepa (HIp., HAMYIITAake TEPMUHA UCTPAKHE Padibe Y KOPUCT TEPMHHA JOKa3HE
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panme). Heka HOBa peliema cy NPUHIUIUjENHU]ja (HIIP., TOCTYHAkbE y CIIydajy
CTBapHE HEHAAJIEKHOCTH). MehyTum, UMa M HEJIOTMYHUX, KOHTPAJAUKTOPHHX,
Ia ¥ arncypAHUX pelema (HIp., oxpehuBame MOMEHTa 3anounmbama ckpahenor
MOCTYIIKA JIOHOIIICHheM pellickha 0 ojpeluBamy nputeopa). [Ipotuspeune cy u
oapeade 0 MOMEHTY 0 KOTra ce MOKe MCTHIIATH PUTOBOP MECHE HEHAaICKHO-
cru. Jlasee, HEKe HEJNOTHYHE oJpende Ccy pe3ysTaT HenpuiarohaBama paHuje
moctojehe oxpende o ckpaheHOM MOCTYTIKY ca U3MEHEHIM KOHIIETITOM JTOKa3H-
Bama (HIIp., ICJCTBO NMpHU3HaWma y cKpaheHOM MOCTYNKY). Y 00a aHanu3upaHa
3aKOHHMKa MOKE CE€ YOUMTH I10jaBa Jia ce IOHeKal HemoTpeOHo y Jienry o ckpahe-
HOM TIOCTYTIKY TPEHOCE OJpende OIMIITET MOCTYIKa, Koje OM MOoHaKo Tpebaio
MPUMEHUBATH 110 OCHOBY OINIITE OApende O KHUXOBOj CXOAHOj MpuMeHu. Ha
Kpajy, ¥ jeJHOM M JPYroM 3aKOHHKY MOXE C€ YIyTUTH NPHUTOBOp Aa HE BOJE
YBEK padyHa O IPaBHO]j MPUPOIH oipeheHNX yCTaHOBa U Jla HE pa3rpaHnyaBajy
JOCIICITHO TTOCEOHE KPUBUIHOIIPOIIeCHE (hopMe O] IPOIICCHUX BapHja0MIINTETA.
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Abstract: In this paper the author presents the evolution of the simplified
procedure in Serbia from 2001 to 2011. He points to some legal innovations in
this field during that deccenium. He compares old and new legal provisions
about simplified procedure and finds some differences. There is a constant ten-
dency to expanding the area of criminal offences which can be judged in this
procedural form. Some new legal provisions result from new model of investi-
gation or from new concept of trial. Some innovations are more consistent and
precise. But, there are also illogical and contradictory provisions in code of cri-
minal procedure from 2011.
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