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HAYEJIO ITPEAOCTPOXHOCTH Y
MEBYHAPO/JHOM IIPABY XXUBOTHE CPE/IMHE
1 MEBYHAPOJIHOJ CYCKOJ IIPAKCH'

Casxceinak: Y 06om pady ce ananusupa mehyHapoOHOUPAGHO pelyaucare
Hayena uUpeooCiipoIiCHOCTUYU KAO jeOHOI 00 Haveaa y oOaaciiu 3auituuiue dicu-
sotune cpeoure. 080 naueno tpedsuha 0a kada Hocilioje Upeilitbe HACIUAHKA
030UBHE UNU HelloUpassuse wilieille, Kao focieouya oopeherne eKOHOMCKe aK-
HUBHOCTIU, HeOOCTHAAK HAYYHUX 00KA3d U HOHYHe CUTYPHOCTUU He cMe Outuu
Kopuwhen Kkao pasnoi 3a oonaiaree eQpuUKACHUX Mepa 3a clipeuasarve witieitie 1o
arcusotiny cpeoury. Ca eKOHOMCKOL actieKilia, UpumeHa Hawena iupeoociipo-
JHICHOCTUU e TipoOaematuuyna, jep ciusapa eehy 001060pHOCIU 30 OHE KOju Ciusa-
pajy mohe puszuke, Helo wito je wio buno y upownociiu. Haueno pedociipo-
JICHOCIU Je cadpoicano y eeaukom Opojy mehyHapoonux yiosopa u3 oge obaa-
ciiu, Koju 1a peiyauuly Ha cauvan HavyuH. He flocitoju cainacHocit y OOKIUpuHu
0a 1 je 080 Haueno OOCULNO HUBO MehyHapoOHOI obuuajHOl tipasa, jep je y
dpaxcu WymMa4yeHo Ha HeKOIUKO PA3TUdUIuUX Ha4uHa u Huje ipuxeaheno 00 ee-
AUKOL Opoja 3emansa y wUX0BUM HAYUOHATHUM 3arkonoloasciusuma. OHo tipeo-
ciiassma jeOan KOHYelll Koju je y paseojy u Koju ce caciioju 00 UpoMeH/bUUX
ciiasosa o odiogapajyhum ynoiama Hayke, eKOHOMUje, HOAUTUUKe U Upasa y
obaaciiu sqwitiuite dxcusotine cpedune. Haueno je ouno ipeomein paciipasa y
HeKOMUKO cryuajesa iped Mehynapoouum cyoom u Tpubynanom 3a iipago mopa.

Kawyune peuu: naueno iipedociuposicHociuiu, sHcugoiina cpeouna, Mehyna-
POOHU C)O.

1. YBOJ]

Hauena 3amTuTe )XUBOTHE CpEeAMHE NPEICTaBJbajy M3BOP IpaBa U calp-
KaHa cy y Mel)yHapoIHNM aKTHMa, Ka0 ¥ y YHYTpaIlkheM 3aKOHOJABCTBY JIp-

! Pax je mocselien mpojexty ,,BHOMeIMIIMHA, 3AITHTA KUBOTHE CPENMHE W MPaBo® GOp.
179079, xoju ¢punancupa MuHHCTapCcTBO NpocBeTe U Hayke PemyOmmke Cpouje.
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aBa.” Hauello mpeloCTPOKHOCTH je je/IHO O] HOBHjHX Hadena y O0IacTH 3a-
LITHTE )XKUBOTHE cpearHe. OHO je 10 CBOjOj MPUPOAH MTPEBEHTUBHO U MTOYUBA HA
njeju 1a nako ce oapeheHa akTHBHOCT HE MOXE Ca CHTYpPHOIINY ToKa3aTH He-
0e30e/THOM, HJIM INTETHOM, TO HE 3HAYM Jla OHA HEMa HETraTHUBHE IOCIEIHUIIE.
nss mpuMeHe oBOT Hauena je Aa MPeIBUIN U CIIPSYH HaCTaHAK SKOJIOIIKE IITe-
Te, WITU JIa C€ CMamke TPOIIKOBH MoTyhe ekouomke mTere. OHO ce IpuMemyje y
CUTyarnpjamMa Kaja ImocToju oapehena HaydyHa HECUTYPHOCT y TOTJICAY yTHIIaja
Ha KUBOTHY CpeIuHy ojpeheHux npuBpemHuX U Apyrux akTuBHOCTH. Ca eko-
HOMCKOT acIieKTa, MPUMEHa Hauesa MPEeJIOCTPOKHOCTH je mpobdiieMaTnyHa, jep
cTBapa Behy OATOBOPHOCT 3a OHE KOjU CTBapajy Moryhe pu3uke, HETO IITO j& TO
owrno y nponutoctd. Haj3HavajHUja U yjeIHO U HajCIIOPHUja HOBUHA KOjy JIOHO-
CH OBO HAueJlo jeCTe Jia OHO MPEMEIITa TEPET HAyYHOT JOKa3HBambha ca OHUX KO-
ju Om XTenu na ycrope wiu 3a0dpaHe MOTEHIIMjaTHO OMACHY aKTUBHOCT Ha OHe
KOjU TIpeAy3uMajy TaKBY aKTHBHOCT. L[nJp OBOT pazaa je Ja mpuKaxe KakBe Cy
nocjeauie NpUMEHe Havesda MPeJAOoCTPOXKHOCTH Yy JaHallmeM melyHapogHoM
MpaBy 3aIlITUTe XKUBOTHE cpenwue. [loceOHa maxkma Owhe mocseheHa mpakcu
MehyHapo HHX CyIoBa.

2. PA3BOJ HAYEJIA ITPEJOCTPOXHOCTHU

[Mojenuuu ayropu cMaTpajy Aa ce neduHHLUja Havyena MpeJoCTPOKHOCTH
pasimKyje oJ1 mojeuHor yroBopa koju ra npexsuba.’ OBo ce, MelyTum, He Mo-
e y TIOTIIYHOCTH MPUXBATUTH U3 pasiiora MpaBHE CUTYPHOCTH, jep OHAA He Ou-
CMO TOBOPIJIM O j€THOM Hadedy HETO O BHIIC HUX. Y OBOM IOTIAaBJbYy he OuTH
aHaJIM3UpaHe pazunuTe GopMyanuje Hauena MpeaoCcTPOKHOCTH, KOje Ce MOTY
Hahu y BenmukoMm Opojy MelyHaponHux mHcTpyMeHaTa. OHu o0yxBaTajy oOaBe-
3yjyhe mehynapoane yrosope W HeoOaBe3yjyhe ameknapanuje, MHCTpyMEHTE
rioballHe U peruoHallHe MPUMEHEe, Ka0 U HHCTPYMEHTE KOjH MPOITUCYjy OIIIITa
Havesa 3a aKkiujy y 00JacTu )HUBOTHE cpeaune. Jla Ou ce yTBpaAuiIo Ja i je He-
KO MeljyHapoJHO TpaBWIIO U3 00JAaCTH 3allITUTE >KUBOTHE CPEMHE IOCTANIO
00WYajHO TIPaBHO MPABHJIO MOTPEOHO je aHANM3WpaTH Kako oOaBesyjyhe axre,
TaKo W T3B. MeKO TipaBo (soft law). Paznor 3a 1o je mTo je oBa obnact melyHa-
POJIHOT TpaBa o]l jaKMM YTHIIAjeM CMEPHHUIIA, pe30IIylinja, AeKIapaluja u Ipy-
rux HeoOaBe3yjyhux akara.

2 Bun. [Januna ITonos, ,,Hadena 3amture >KMBOTHE CPeArHE Y JOKYMEHTUMA YjeIUIBCHUX
Haimja, EBponicke yHHje u 3aKoHA O 3aIITHUTH XHBOTHE cpeanHe PemyOmuke Cpbuje, 36opHux
paodosa [lpasnoi ¢axyriueiia y Hosom Caoy 2/2013, 131-146.

3 Mary Stevens, ,,The Precautionary Principle in the International Arena®, International &
Comparative Environmental Law 2/2002, 13.
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[TocToju carmacHOCT Ja ce Haueslo MpeAoCTPOKHOCTH MojaBmwio y Hemau-
KOj CPEIMHOM CelaMAECeTHX TOJMHa TPOLUIOr BeKa. JleceTak roanHa HAaKOH
Tora, TOKoM Mel)yHapomaux koHpepeHiyja o 3amtuta CeBepHOr Mopa, Hemau-
Ka je mpelCTaBuiIa 0BO HAYeNI0 OCTAINM 3eMJbaMa. 3allpaBo ce TaJa HUje HU IOo-
MHUIA0 TEPMHH MPEIOCTPOKHOCT, Beh ce TOBOpMIIO O MOTpedu na ce u3derHe
mTeTa 1o XUBOTHY CPEAHMHY Kojy je Hemoryhe mompaBuTH WM je To moryhe
YYAHUTH CaMO y3 HECpa3MepHO BenuKe Tpomkose. [la Ou ce To cripednno, HHje
01110 IOTPeOHO Z1a ce MPUKYIe CBU HEOIIXOIHH JOKa3H, Beh ce MOIJIO AEJI0BaTH
npeBeHTHBHO. Y mpeamOynn bpemeHcke MuHHCcTapcke Aeknapanuje ca Meby-
HapojHe KoHdepenuuje o 3amrrutn CeBepHOT Mopa, noHeToj 1984. rommme,’
om0 je mpensul)eHO a IpskaBe HE CMEjy Jla YeKajy MOKa3 IMITETHUX MOCIeIUIa
mpe Hero mTo mpeaysMmy onpehene axtuBHocTH. Hakon Tora, 1987. romune
JlonnoHCcKa MUHHUCTapcKa Aekiapanuja, ca [pyre mehynapoane koHdpepeHuuje
o 3amrut CeBepHOTr MOpa’ je MOceGHO MOMEHYIA ,,IPHCTYI HPEIOCTPOKHO-
et npensubajyhn na y muuby samrure CeBepHOr Mopa 0 MOTyhHX IITETHHX
HOCJIENLA HAjOTIACHUJUX CYICTAHLM, NMPHUCTYI NPEIOCTPOKHOCTH j€ HEOIXO-
JaH jep MOXe Ja 3aXTeBa akHjy Kako OM ce KOHTPOJHUCAJO YHOILICHE TaKBHX
CYTICTaHIM YaK M Mpe HEero IITO Ce yCIIOCTaBH y3pOYHA Be3a Ha OCHOBY arco-
JYyTHO jacHOT Hay4HOr nMokasza. Ha tpehoj Koudepenmuju o CeBepaoMm Mopy,
Koja je oxpxxana y Xary 1990. rogune, npkaBe ¢y IOHOBO IOTBPIWIIE ITOCTOja-
€ OBOT Hayela U JOHeJe Cy OIyKy Ja he HacTaBUTH Ja MpUMEY)y Hauesno
NPEAOCTPONKHOCTH, OJHOCHO Aa MPeay3uMajy akTUBHOCTH Kako Ou u30erse 1mo-
TEHIMjaJIHO IITEeTHA JIEjCTBa oApel)eHnX CyICTaHIM, Yak M Kaja HeMa HaydHOT
J10Ka3a 3a MOCTOjambe y3pouHe Bee n3Mel)y eMHCH]a U IITETHOT JejcTRa.’

KacHuju uHCTpYMEHTH 0 3araljiiBamby Mopa Cy MOBE3ajH KOHIIENTE MPEBEH-
Lje U NPefIOCTPOKHOCTH U OHU Cy Je(MHHCATIM HAuYeso MPEAOCTPOXKHOCTH HA
MHOTO jacHUju HauuH. Ha mpumep, 1992. rogure je ycojena llapricka koHBEeHIH-
ja 3a 3aITUTY MOpPCKe JKUBOTHE cpeinHe y ceBeponctouHoM AtianTtuky (OCITIAP
Konsenuwmja)® koja npesuba a mpeBeHTHBHE Mepe Tpeba IpeIy3eTH Kaja MoCTo-

# Ministerial Declaration of the International Conference on the Protection of the North Sea,
Bremen, 31 October-1 November 1984, http://'www.ospar.org/html_documents/ospar/html/Insc-
1984-bremen_declaration.pdf, 12. centem6bap 2014.

3 Ministerial Declaration of the Second International Conference on the Protection of the
North Sea, London, 24-25 November 1987, http://www.ospar.org/html_documents/ospar/html/
2nsc-1987 london_declaration.pdf, 12. centembap 2014.

% Ellen Hey, The Precautionary Concept in Environmental Policy and Law: Institutionali-
zing Caution, Georgetown International Environmental Law Review 4/1991-1992, 311.

” Ministerial Declaration of the Third International Conference on the Protection of the
North Sea, The Hague, 8 March 1990, http://www.ospar.org/html_documents/ospar/html/3nsc-
1990-hague_declaration.pdf, 12. centembap 2014.

8 Convention for the Protection of the Marine Environment of the North-East Atlantic,
http://'www.ospar.org/html_documents/ospar/html/ospar_convention_e_updated_text_2007.pdyf,
12. centembap 2014.
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jU OCHOBaHa CyMmba Jia ojipeh)eHa cyrncTaHIa Wik eHeprja Koja ce TUPEKTHO WU
MHMPEKTHO YHOCH Y MOPCKE TIOBPILIMHE MOXKE Jia IOBEJE 10 PH3UKA IO 37PaBIbe
JbY/IH, J]a HAIIKOJM >KUBUM OWNHMMa M MOPCKOM EKOCHCTEMY, WM Jia CrpevyaBa
JPYTO JISTUTUMHO KOpHUITherme MOpa, YaK M Kajia He TocToje omIydyjyhu mokasu o
Y3pPOUHO] Be3U n3Mel)y aKTHBHOCTH M FbUXOBHX HABOJHHX HOCIICAMNIIA.

KoHBeHIMja 0 3alITHTH XUBOTHE CPEIUHE y 30HM banTmdkor mopa, w3
1992. rogmHe, caapxu CIUYHY (GOopMyJIalldjy Hadena W mpeaBubha ga MpeBEH-
TUBHE Mepe Tpeba Ja Oyny mpemy3ere Kaja MOCTOjU pasjior J1a ce MPeTIoCTaBh
Jla ce ITeTa MOXKe MPOY3POKOBATH YaK M KaJia He TIOCTOjU o/uTyuyjyhin JoKa3 o
Y3pOYHOM OJTHOCY M3Mel)y aKTHBHOCTH M FbXOBUX HABOJIHUX JICjCTABA.

Haueno npemocTpoXXHOCTH ce Halla3| U 'y IPpyrHMM KOHBEHIIMjaMa, OCHM OHHX
KOje peryJjiny 3amrury mMopa. Y npeamOynu KoHBeHIMje O 3allTHTH 030HCKOT
oMoTada u3 1985. rojuHe, HABOJM ce Jia CTpaHe YTOBOPHHUIIE BOJIE padyHa O Mepa-
Ma IPETOCTPOKHOCTH 3a 3aIITUTY O30HCKOT OMOTaua, Koje cy Beh mpemysere Ha
HALMOHATHOM 1 MelynapoasoM miany.'* TIpoTokon 0 cyrncraHnaMa koje omrehy-
jy O30HCKH OMOTad, KOjH je 3aKxbyder y Montpeany 1987. romune'' y npeambymm
HaBOJIM 1 Cy CTpaHe YTOBOPHHIIE HAKO CBECHE J1a Mepe Koje ce MpeIy3uMajy 3a 3a-
IITUTY O30HCKOT OMOTa4a O] YHHIIITaBamba Tpeda Jia Oy/ly 3aCHOBAHE Ha PEJICBAHT-
HUM HayYHHM Ca3HambWMa, OJTyYHE Jia 3alITUTE O30HCKH OMOTad IPeTy3uMambeM
Mepa TPeJOCTPOKHOCTH, Kako OM KOHTpOJHCaje YKYyITHE TJI00ajHe eMHCHje CYTI-
CTaHIM Koje ra yHuInTaBajy. [IpeamOyna Takohe moMHEbe Mepe MPEa0CTPOKHOCTH
Koje ¢y Beh mpey3eTe Ha HAIMOHATHOM M PETHOHATHOM IDIaHy.

Haueno ce moxe Hahu u y Jleknapaiuju o oJp»KUBOM pa3Bojy, JTOHETO]

1990. ronune y bepreny, koja je moBe3ana 3Hadaj Mepa Ompe3a y MOCTYIKY
WHOBAIIMja, ca 3aXTEBUMa OJIPKUBOT pa3Boja. Y IMJbY MOCTU3abha OJPIKUBOT
pa3Boja, MOJUTUKE MOpajy Ja OyJy 3aCHOBaHE Ha Haudely MPEIOCTPOKHOCTH.
Mepe KHBOTHE CPEIUHE MOPajy TPEIBUACTH, CIIPSUUTH H JICTOBATH HA Y3POKE
YHUIITaBama XKUBOTHE cpeanHe. Kama mocToje mperme na he HacTatn 030MipHA
WJIK HCIIOIIpaBJbMBa HITETA, HEJOCTATAK IMMOTIIYHE HAYYHE CUT'YPHOCTU, OJHOCHO
MOTBPJIE, HE MOXKE OUTH KOPHUITNEH Kao Pasiior 3a oJyiarame Mepa Koje Ou crpe-
YuJIe YHUIITaBamke JKUBOTHE cpeauue. JpkaBe yroBopHHIIE cy ce Takohe oba-
Be3ajie Ja 0javajy Hay4yHy capajiby Y 00JIACTH 3alITUTE )KUBOTHE CpPEIIUHE.

% Convention on the Protection of the Marine Environment of the Baltic Sea Area,
http://www.helcom.fi/Documents/About%20us/Convention%_20and%20commitments/Helsin-
ki%20Convention/1992 Convention_1108.pdf, 12. centembap 2014.

' The Vienna Convention for the Protection of of the Ozone Layer, 22 March 1985,
http://ozone.unep.org/pdfs/viennaconvention2002.pdf, 10. centembap 2014.

! The Montreal Protocol on Substances that Deplete the Ozone Layer, 16 September 1987,
http://ozone.unep.org/pdfs/Montreal-Protocol2000.pdf , 10. centembap 2014.

12 Bernard Weintraub, ,,Science, International Environmental Regulation, and The Precau-
tionary Principle: Setting standards and Defining Terms®, N.Y.U. Environmental Law Journal
1/1992, 189.
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MehynapoiHa KOHBEHIIM]a KOja je MpUXBaTHia CTPUKTHY BEp3HWjy Hadelna
PeNoCTPOKHOCTH jecTe bamako xoHBeHnMja o 3a0paHu yBo3a y Adpuky u
KOHTPOJIM MPEKOTPAaHUYHOT KpeTamba U PyKOBOhema OMacHUM OTMAZoM YHYTap
Adpuxe,"” ycsojena 1991. romune, koja ce 6aBuIa MHTAKHMMA OMACHUX HOIIHIb-
KM oTnazna y adpuuke 3emMibe Of CTpaHe OOraTHjux, MHIAYCTPHUjCKU Pa3BHjEHUX
3emasba. [Ipema 0BOj KOHBEHLIUjH, CTPaHE YTOBOPHHUIIE CY C€ CIO0XKMIIE A CIIpe-
Yapajy MyIMTalke y KUBOTHY CPEAUHY CYINCTaHLM KOje€ MOTY Ja MPOY3POKYjy
HITETY TIO0 JbY/E, WK XMBOTHY CpelnHy, 0e3 dUeKama Ha HaydHe JIoKa3e y Io-
remy TakBe mTeTe. J[pikaBe yroBopHHUIlE Cy mpey3ese obaBesdy na MeljycobHo
capalyyjy y npenysumamy oarosapajyhux mepa 3a mpuMeHy Hadesa IperocTpo-
’KHOCTH Ha 3a6paHy 3araljiBama Kpo3 IpUMeHy HAUHHA YHCTE IPOM3BOMIE.

Tokom 1992. ronuHe MOHETH Cy 3HaYajHU YTOBOPH y oOmacté MehyHapomHe
3aIUTUTE )KUBOTHE CPEJUHE M HAa4elno NPEeJOCTPOKHOCTH je HAILIO CBOj€ MECTO Y
wuma. Te roaure je nornucana Pro mexmapammja’ Ha Kondepenmmjn Yjemme-
HUX Hallja ¥ OHa y WiaHy 15 caapku Hayesno npenoctposkHocT. OBaj wiaH je 0o
IpenMeT TyroTpajHUX MperoBopa u komipomuca. Ha xpajy je y memy npensuleHo
na he y muby 3aIITUTE )KUBOTHE CPEAMHE IPUCTYII IPEJOCTPOXKHOCTH OUTH LIUPO-
KO TIPHUMEHEH y 3aBHCHOCTH OJi MOTYNHOCTH TOjequHUX Apkaa. Kama mocroje
NPETHC HACTaHKA 030MJbHE WIIM HETIONPaBJbUBE ILITETE, HEJOCTaTaK IyHe Hay4YHe
CUTYPHOCTH HE CMe OWTH KOpuIlheH Kao pasJior 3a ojjiarame e(hUKacHUX Mepa 3a
ClpeuaBame HapyllaBama JXHBOTHE cpenuHe. [lojeIMHM ayTopu cMmarpajy Jnia
YKJbyuMBambe y PHo nexnapaiyjy 3Hauu U IOJM3amke Hayesla Ha HUBO CYIITHHCKOT
Hayela KoJl IOHOMIERa MeljyHapoIHHX MpOoIHca 0 KHBOTHO]j CPeHH. '

Toxom 1992. rogune, npxaBe cy 3akspyumiie OKBUpHY KOHBeHIHjY YH o
IPOMEHH KIMMe, ’ Koja ce 6aBu npo6ieMoM 3arajuBama, a HAPOUHTO THTAKEM
edekTa crakieHe Oamre, KOju y3poKyje riodaimHu pact temmeparype. U y oBoj
KOHBEHLHUjH ce TIOMHUIbE Hadelo MpenocTpokHocTH. HaBoau ce na ctpaHe yro-
BOpHHIE Tpeba 1a mpemy3My Mepe HNpeAOoCTPOKHOCTH Kako Ou mpeaBHiele,
CIpeuunIie, WM CBeJie HA MUHUMYM y3pOKe MPOMEHE KJIMME U YOJIaKuile BhUXo-
Ba ITeTHa JejcTBa. Kaga mocToje onacHOCTH 0/ HacTaHKa 030MJbHE WIIM HEmo-
NpaBJbHBE IITETE, HEOCTATAK IIyHEe HAy4YHE CUTYPHOCTH HE cMe aa Oyae KOopu-

'3 Bamako Convention on the Ban of the Import into Africa and the Control of Tran-

sboundary Movement and Management of Hazardous Wastes Within Africa, http://www.unep.org
/delc/Portals/119/Bamako%20Convention%20-%20Text%20English.pdf, 10. centembap 2014.

!4 Bamako KOHBEHIHjy Cy YCBOJHUIH MpeaCTaBHUIM 51 adpuuKe apiKaBe.

!5 Rio Declaration on Environment and Development, 1992, http://www.jus.uio.no/lm/envi-
ronmental.development.rio.declaration.1992/portrait.a4.pdf, 11. centembap 2014.

16 Owen Mclntyre, Thomas Mosedale, ,,The Precautionary Principle as a Norm of Custo-
mary International Law*, Journal of Environmental Law 9/1997, 230.

7" United Nations Framework Convention on Climate Change, https://unfccc.int/files/es-
sential_background/background_publications_htmlpdf/application/pdf/conveng.pdf, 11. cenrem-
Oap 2014.
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mheH Kao pasJior 3a o/ularame TakBe Mepe, y3uMajyhn y o03up /1a NOJIUTHKE U
Mepe Koje Tpeba na pele mpoMeHy KiuMe, Tpeba na Oyny edukacHe Kako Ou
00e30eaue riiodanHe KOPUCTH, IO HAJHWKUM MOTYhHM TpOIIKOBUMA.

Konsenuuja o 6nonusep3uTery, Koja je Takohe 3axipyueHa 1992. roaune,
HE MIOMHIGE U3PUYUTO HAYeII0 MPEJOCTPOKHOCTH, Yy peaMOyiy, au Apyraduje
(dbopMynuIlle BEroBy CyImITHHY Hero Puo nexmapaiivja, u3octaBibajyhin Tpo-
MIKOBHY e(ukacHocT. HaBomu ce a Kaja mocToju MpeTHkha 3Ha4ajHOT CMambemha
WM TyOWTKa OMOAMBEP3UTETa, HEAOCTATaK IMOTIYHE HAyYHE CHUTYPHOCTH HE
cMe aa Oyzae kopumiheH Kao pas3Jjior 3a oJjlarame Mepa Kako OW ce TakBa MpeTmha
u30erIia MM cBeNa Ha MUHEMYM. '

Haueno mpenoctpokHocty ce Hanasn y KoHBEeHIMjH O 3alITHTH U KOPH-
mhemy MpeKorpaHAYHEX BOJOTOKA M MelyHapoIHHX je3epa, ” Iie ce HaBOAHM
na he mpemocTpoxkHOCT OMTH TIpeay3era O0e3 003upa J1a JH je HaydYHO HCTPaKH-
Bambe Yy MOTIYHOCTH YTBPAWIO Y3pOYHY Be3y H3Mel)y INTETHHX CyNCTaHIU U
Moryher npexkorpaHUYHOT A€jCTBa .

Cranpapau 3alUTUTE )KUBOTHE CPEAMHE Cy HHTETPHCAHH Y Ne(HHUCAmHE U
npuMeHy NojeauHuX nonuThka EBpomcke ynwmje.” Ceu mponmcu EBporicke
YHH]jE KOjU Ce yCBajajy, Mopajy zna Oyay 3aCHOBaHM Ha HA4esy MpPeJOCTPOKHO-
cTi. YToBOp M3 MacTpuxTa, Koju je ycBojeH 1992. ronune, je caapixao oBO Ha-
4eno. Y 0BOM TEKCTY je 0o HaBeleHO Ja he nmonuTuka Tagamme 3ajeHune o
’KMBOTHOj CpeIMHM OMTH 3aCHOBaHA HA HAa4yely MPEIOCTPOXKHOCTH M HA Ha4YelIy
Jla TIPEeBEHTUBHE aKIFje Mopajy Aa Oyay mpemy3eTe, /a mTeTa 1o KUBOTHY Cpe-
nuHy Tpeba y pBOoM peay na Oyae caHnpaHa Ha W3BOPY W na 3arahjuBad Tpeba
na ruraha. Komucnja je goHena mporuce y KojuMa je HaBela CMEepHUIIE 3a MpH-
MEeHY OBOT Hauesa.”

3. HAYEJIO ITPEJOCTPOXXHOCTU Y MEBYHAPO/IHOJ
CYACKOJ ITPAKCH

Y oBoM neny paga 6uhe mpukazaHa npakca Melynapognor cyxa u TpuOy-
HaJla 3a IPaBo Mopa y clydajeBUMa y KOjuMa je HeIOCPEAHO, N HHIUPEKTHO
pacnpaBibaHO O Havelly MPeI0CTPOKHOCTH.

'8 Convention on Biological Diversity, 1992, http://www.cbd.int/doc/legal/cbd-en.pdf, 11.

cenrrem6ap 2014.

19 Convention on the Protection and Use of Transboundary Watercourses and International
Lakes, http://www.unece.org/fileadmin/DAM/env/water/pdfiwatercon.pdf, 1992, 11. centembap
2014.

2 Byyr. Atima Hynam, ,,Hauena nonutuke 3amtuTte *KUBOTHE CpeluHe y npaBy EBporcke
yHHje*, 360pHuk padosa llpasnoi gaxyaitieiia y Hosom Cady 3/2013, 377-390.

! Robert Percival, ,,Who’s Afraid of the Precautionary Principle?*, Pace Environmental
Law Review 23/2005-2006, 34.
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3.1. Mehynapoauu cyn
3.1.1. Cnyuaj I'abuurxoso-Hahmapow

[Mutame MpeOCTPOIKHOCTH TOjaBHIIO CE€ Y HEKOIHUKO cliydajeBa mpen Me-
hynaponuum cyaom. Jeman on mux je Ciyuaj TaGunkoso-Hahmapom.” Tana-
mma Yexocnoauka n Mabhapceka cy 1977. rogune 3akJbyduiie CIiopa3yMm O U3-
rpaamu Opane Ha JlyHaBy. Hakon nozene UexocioBauke Ha PernyOnuky Yemniky
n CroBauky, oBa Jpyra je nHcucthpana aa Mabhapcka ucmyHu cBoje o0OaBese.
Mabapcka ce mo3Baiia Ha HEKOJIMKO OCHOBAa OKOHYama yroBopa, a uaMelhy ocra-
JOoT W Na je 3a0puHyTa 300T mocienuiia Koje OM MmpojekaTr MMao IO KXHUBOTHY
cpenuny. Y ckiany ca tam, 1989. romune, Mahapcka je omtyunia 1a CycreH-
Nyje pasioBe Ha U3rpajmy Opane. TBpauna je 1a ¢y obaBe3e U3 yroBopa CycreH-
JoBaHE 300T cTama ekojomke morpede. ClioBauka je ocropaBalia Ja TaKBa
HEOIXOJHOCT MOCTOjU M TBPAMJIA je 1a YaK M aKo MOCTOjH, OHa He OM MorJia 1a
nociyxu Maljapckoj Kao OCHOB 32 OKOHYame YyroBopa. ¥ CBOM IPBOM TOHE-
cky Cyny, Mahapcka ce AUpEKTHO Mo3Bajia Ha Ha4eJIo MPEJOCTPOKHOCTH U Ha-
BeJa Jia Ap>kaBe Tpeda Jia mpeay3uMajy Mepe NpeAoCTPOKHOCTH Kako Ou mpe-
BUACIIC, CIIPCUHWIC WJIM CBCJIC HA MUHUMYM IITCTY IO IbUXOBE MPCKOTPAHUYHC
pecypce WM ia yOnaxe HEraTUBHE mocienuiie. Y cliydajeBUMa Kajaa MmocToju
onacHocT Ja he HacTaTH 030MJbHA M HENONPABJbUBA IITETA, H30CTAHAK TTOTITYHE
Hay4YHe curypHocTH Hehe OuTH KopHIIheH Kao pasJior 3a o/jiarame TaKBUX Me-
pa. [To3uBana ce Ha 4iaH 2 ctaB Sa KoHBeHIMje 3a 3aIITUTY M KOpHUIITIEHE Npe-
KOTpaHMYHUX BOJOTOKA W MeljyHapOIHUX je3epa, Koja je 3aKJbydeHa y XeJICHH-
kujy 17. mapra 1992. roqune — 1a OH IpeCcTaBiba MOTBPAY MOCTOjamka 00aBe3e
y Meh)yHapoiHOM mpaBy Jla c€ MPUMEHH Ha4yeso MPEeI0CTPOKHOCTH Kako Ou ce
3AIITUTUIN IIPEKOTPAHUYHU PECYPCH.

Mabhapcka je cxBarana Ha4yello MPeAOCTPOKHOCTU Kao Bedy u3Mmely Hauena
capajme M Hauela KOjUM c€ yCIIOCTaBJba OATOBOPHOCT JpiKaBa Ja He N3a3UBajy
MPEeKOTpaHUYHE IITETE MO XKUBOTHY cpeanHy. Haueno capasime obaBesyje ap-
JKaBe KOje Mpejiaxy Mepe Koje MOy UMaTH 3Ha4ajHO IITETHO MPEKOTPaHUIHO
JIjCTBO a obaBecTe apyre ApkaBe Koje O Moriie OWTH morojeHe THM aKTHB-
HOCTHMA, JIa TIoZIeTie TOCTYITHE TeXHUYKEe MoJaTke U HHopMaIlrje U J1a UX KOH-
CYJNTYjy W IIperoBapajy ca muma y 100poj Bepu. [pxkaBa koja je o6aBemTeHa o
OBAaKBUM aKTHUBHOCTHMA TpCGa Ja npoucHu MOFth MMoCJICANIIC IUIaHUPaHUX
Mepa U J1a CBOje 3aKJbyuKe Iollajbe ApKaBH Koja jy je o0aBecThia 0 KOHKpET-
HHUM aKTHUBHOCTMMA. Haueno oAroBOPHOCTH JpkaBa 3a MPEKOTrPAaHUYHY IITETY
’KHBOTHO] CPEIMHHU TIPEICTaBJha CBAKAKO M 0OWYajHO MPAaBHO MPaBHIIO a HaBe-

2 Cnyuaj TaGunkoBo-Halmapour, npecyna Mehyrnapoasor cyma on 25. centemGpa 1997.
ropune (Case Concerning Gabcikovo Nagymaros Project, (Hungary/Slovakia), ICJ. Judgment of
25 September 1997).
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neHo je u 'y Haueny 21 IlltokxonmMcke aexnapanuje 1 Haueny 2 Puo nexnapa-
1Hje, I7Ie je TIOBE3aHO ca HauelIOM JIPYKaBHOT CYBEPEHHUTETA HaJl IPUPOIHUM pe-
cypcuma. Jlp>kaBa je He caMo oOaBe3aHa J1a capaljyje y morey npeKorpaHnHe
HITETE 1O YKUBOTHY CPEAMHY, HETO MOpa U Ja TeXHU Jia CIPEUH, OrPAHUYH HITH
KOHTPOJIMIIE TaKBY IITETY.

VY cBojoj mpecyan, MeljyHaponHU cyA je HalIao Ja eKoJIolKa norpeda He
61 G1Ia 10BOJHAH OCHOB 3@ OKOHYAe yroBopa.” OHa y OBOM Ciydajy HHje mo-
cTojana jep Huje OMo M3BECTaH HacTaHak mrere. Ha Taj HauwH, 4nHM ce na je
CyJ MMIUTMIUTHO 0A0alMo Havelno MpeAoCTPOKHOCTU KOje MoApasyMeBa M Jia
je Hem3BeCTaH HACTaHaK IITETe JOBOJbAH Ja OW ce crpedmiia oapelheHa akTUB-
Hoct. Cyn je Takohe, cmaTtpao na Mahapcka cHOCH TepeT J0Ka3uBama, YIPKOC
yumbeHUIM J1a je CiioBayka Omiia cTpaHa Koja OuM MorJia Jia HaHece LITETY JKH-
BOTHOj CPEIUHH.

JemHo Tymaueme Ou Morio fa Oyze Ja o/uTyKa y OBOM CITydajy He 3HaYH U
HEeTUpamke Hauesla npeaocTpoxkHoctd. Haume, y Bepeme kaga cy YexocimoBayka
n Mabhapcka 3akipydmie criopasym o u3rpanmu Opane, Mahapcka je Beh Onna
CBECHA Jia TIOCTOj! OMACHOCT O] HACTaHKa MITETE 0 XUBOTHY cpeanHy. Moxaa
je Cyn omtyuno y kopuct CroBauke, He 300T TOra IITO je 0J0UO0 Jja MPUXBATH
NOCTOjabe Havesa MPeJOCTPOKHOCTH, Beh je CAaHKIIMOHKCA0 HeOCIEeTHO MOHa-
mame Mahapcke u cripedno je aa 1moHece TakBe 3aXTeBe.

3.1.2. Cnyuaj Hykneapuux upooa

[TuTame MpemoCcTpOKHOCTHU je MOTJIO J1a ce TojaBu U y ciydajy Hykmneap-
HEX 1po0a, mpex Melynapoauum cynom 1995. roaune,” anu je oHo momeHyTo
caMo y OJIBOjeHOM MHIUbewy. Hanme, ciop y oBoM ciyuajy ce mojasuo 1973.
roguHe kana je HoBu 3enany 3aTpakno of cyaa na 3adpanu @paHIycKoj aa Te-
CcTUpa HyKJIeapHO opykje y atMocdepu. Ilpe rHero mro je Cyn oIydro y 0BOM
cirydajy, OpaHirycka je u3jaBuiia Ja He IUIaHUpa Ja BpIIH HyKiIeapHe npobe. Y
cknany ca tum, Cya je ogbamnuo cityyaj, He foHocehn oanyky y meputymy. On
j€ y CB0jOj OUTYITM HaBEO Ja YKOJIWKO Aole 10 TOBpele OCHOBHHX eJeMeHaTa
Ha KOjiMa ce 3acCHUBA OBa Tpecy/a, TYXKHJal MOXKe J1a 3aXTeBa MCIUTHBAE
ciydaja. OBO je MOCTYXHJI0 Ka0 OCHOB 32 HACTaBaK CIIOpa, ABaJeCeTaK roArHa
kacHuje. Haume, 1995. roqune, ®paniycka je ojurydnia a CpoBeae oa3eM-
He HykieapHe mpobe. [lo Tama je OpaHiycka MOBYKIa CBOjY jeHOCTpaHy M3ja-
By KOjoM MpuxBarta obaBe3Hy Hajuiexxnoct Cyza, na je HoBu 3enan nokymao

3 Ibid., macyc 101.

* Cnyuaj mykmeapaux npo6a, Oxmyka Meljyrapoxsor cyma ox 22. cerrrembpa 1995. rou-
He (Request for an Examination of the Situation in Accordance with Paragraph 63 of the Court’s
Judgment of 20 December 1974 in the Nuclear Tests (New Zealand v. France) Case, ICJ Order of
22 September 1995).
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Ja MCKOpUCTH Jeo oanyke u3 1973. rogune, no xojem Cya Moxke Ja TIOHOBO
OTBOpH CIIy4aj Ha OCHOBY paHHje yTBpheHe HaanexxHocTH. Behuna cyamja je
UIaK cMarpana ja je 3axreB HoBor 3enanzia 3ampaBo HOBH 3aXTeB, jep (paHIy-
cke mpobe HuCy 6mie atMocdepcke, ma je omryuaeHo ga Cyx nehe mmaTu Hame-
KHOCT y OBOM CIIy4ajy.

Y cBom 3axteBy Cyay, HoBu 3enann je TBpauo na je moHamame OpaHiry-
CKE MPOTHUBIIPABHO, jep OHO Y3pPOKYje WIIM je BepoBaTHO na he mpoy3pokoBaTH
YHOIICHE PaJIMOAKTHBHOT MaTepujana y Mope. dpaniycka je umana obasesy,
npe u3Bohema HOBHX MOA3EMHUX HYKJIEapHUX Mpoda, ma o0e3denu mokase na
onn Hehe mMaTH 3a mocieMIly YHOIIEHE TaKBOT MaTepHjasia y Ty >KUBOTHY
CpeAMHy, y CKIIaly ca HaueJloM MPEeI0CTPOKHOCTH, KOje je BeoMa IIUPOKO TpH-
xBaheHo y caBpemeHoM MelyyHaponHoM mpaBy.” Cyi je BehrHOM TacoBa 010a-
o 3axteB Hosor 3enanna, He ucnuryjyhu cymruny ciydaja. Mehytum, tpoje
cyauja ce 6aBuio nuTameM jaa au 6u HoBu 3enanp 3anpaBo ycmneo y cropy, aa
je Cyn npuxBatno na ra pazmarpa. Cyauja Kopoma je TBpano 1a BepoBaTHO I0-
cTOju obaBe3a Ja ce He M3a30Be TEIKa WM 030MJbHA IITETa Koja OM ce Mmak
mora u3doehu. OH je cmaTpao na je HoBu 3enmany mokaszao 1mocTojame Ciydaja,
yKa3yjyhu na cy mocrojanu 3Ha4ajHU HAy4YHM JIOKa3M Aa MOCTOjU 030uJbaH pu-
3K 3arahjBama MOPCKe CpeauHe, 300T n3Bolema MOI3eMHNX HyKICapHHUX TPO-
6a.”° TTamMep je cMaTpao /@ HaueIIo MPEOCTPOKHOCTH 1 00aBe3a /1a ce H3BPIIN
NPOLICHA YTHIAja HAa KUBOTHY CPEAMHY KaJla aKTUBHOCTH MOTY JIa MMajy 3Ha-
YajHe MOCJICIUIIC 10 )KUBOTHY CPEIUHY, MPEJCTaB/bhajy Haueda 00MUajHOT Me-
hynapomror npasa.”’ On ucruue ja je ounrneano nemoryhe 3a Cyn na u3sese
YBpPCTE 3aKJby4Ke Y IOTJIEAY OBOTa, jep HHUje caciyllao MPOTHBAPTYMEHTE
®panmycke Ha mpeasor na oBe obaBese MpeACTaBibajy HopMe MelyHapomHor
obnuajuor npasa. Cyauja BepamanTpu, Mel)yTuM, TBpAH 11a HAYEIIO TIPEIOCTPO-
KHOCTH o0uja cBe Behy MopIiKy, Kao 1eo MelyHapoHOT mpaBa O KUBOTHO]
CPEIMHH | J]a OHO MPEJICTaBIba HEOITXO/IaH OJIT'OBOP Ha OYHIIIEIaH MPOOIIeM KO-
jU je jacHO MpeAcTaBbeH Yy OBOM cityuajy. Tyxkwunan he Temko nokasaru na he
HETONpaBJbHBa MITETA 110 JKUBOTHY CPEJMHY BEPOBATHO HACTATH M3 HEKE O] Jia-
THX aKTUBHOCTH, jep ce BehnHa nmocrojehnx nadopmanmja Hanasu y pykama ap-
’KaBe KOja TPaXKH Jla Ce TAaKBE aKTUBHOCTH HACTaBe. Y OBOM CIy4Yajy je TO

2 Ibid., macyc 5.

26 OnBojeno mumbeRe cymmje Kopome y Ciyuajy Hykieaprux mpoGa (Dissenting Opinion
by Judge Koroma in Request for an Examination of the Situation in Accordance with Paragraph
63 of the Court’s Judgment of 20 December 1974 in the Nuclear Tests (New Zealand v. France),
1CJ), 378.

*" Onpojero Munubere cyamje Iamvepa y Cryuajy Hykineaprux npoba, (Dissenting Opi-
nion by Judge Palmer in Request for an Examination of the Situation in Accordance with Para-
graph 63 of the Court’s Judgment of 20 December 1974 in the Nuclear Tests (New Zealand v.
France), ICJ), 412.
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dpanirycka, Koja je mocegoBaia npase uHpoOpMaIUje O MOKPEHYTHM MUTAH-
Ma. BepamaHTpH je 3aKJby4HO Ja TIOCTOjU prima facie 06aBe3a 3a IpoIeHy YTH-
1aja Ha XXUBOTHY CpPEAMHY, y CKIaay ca TPEHYTHHM cTameM MeljyHapomHor
nmpaBa XHBOTHe cpenuHe. ObaBe3a MpOLCHE YTHUIIAja HA KUBOTHY CPEIUHY je
MOBE3aHa ca HA4eJIOM IMPEJIOCTPOKHOCTH. BepamaHTpH TBpIU Ja MOCTOJH JIO-
BOJHHO JI00OPO yCTAHOBJLEHO Haueno MelyHapoIHOT mpaBa, mpeMa KojeM Kana
[IOCTOjU OMACHOCT 01 OMJIO KaKBe IITETE MO KUBOTHY CPEIUHY, TEPET JOKa3M-
Bama na Hehe mohwm mo mreTHUX MocnenuIa ce npedairyje Ha OHOTa KO Mpeay-
31Ma TaKkBe aKTUBHOCTH.”® Ha OCHOBY OBaKBOT pe3oHOBama, Cy 61 T0HEO Of-
JyKy Jia je IITeTa Mo )UBOTHY CpelnHy Ha kojy ce HoBu 3enmans u mo3usa, pri-
ma facie yCTaHOBJbEHA, Y HEJIOCTATKy Ao0kaza DpaHIlyCKe Ja Cy MpeaioKeHe
HyKJIeapHe mpobe 6e30e1He 10 KUBOTHY CPEIUHY.

3.1.3. Cnyuaj iiosooom pabpuka yenynosze’

VY cnopy u3mely Aprentune u Ypyraaja noBoaom (abpuka 1emynose, mp-
BU YT je y BehWHCKOM MHUIUbemYy MelyHapoaHor cyna M3pHYUTO TTOMEHYTO
HayeNno MPeAOCTPOKHOCTA. APreHTHHA Ce TI03Baja Ha IIUPOKO TyMayeHkhe OBOT
Hauena, anu je Cyn onduo meH 3aXTeB M TyMayho Haueso MPeroCTPOKHOCTH
MHOTI'0 Y€ HEero y MPEeTXOAHUM CIIy4ajeBUMA.

Aprentuna je 2006. roguHe TBpaWiIa na je YpPYrBaj, U3aBameM JI03BOJIE
3a u3rpajmy (padpuke nenynose Ha peiy Ypyraaj npekpiiuno CtaTyT peke Ypy-
rBaj, Mmel)yHapoaHm yroBop koju je 1975. roquHe 3akibydeH u3Mel)y oBe aBe ap-
xkaBe. tbume je ocHOBaHa AJMHHHCTpaTHBHAa KOMHCHja 3a PEeKy YpyrBaj u
npenBuheHo je na yKOJIMKO HeKa Off CTpaHa IUIaHWpa HEeKy 3HauajHy M3Tpaimby
WK MpoMeHy mocrtojeher crama, Mopa 0 ToMe HpBO Aa obaBectn Komucujy.
Ykonuko OM OHa yTBpIWIA Jla je M3BECHO Ja he mohwm Mo 3HadajHE MITETE IO
KUBOTHY CPEAMHY, WIM YKOJIHMKO HHjE€ MOIJa Jja IOHEce 3aKJby4aK y MOTIIeay
HAcTaHKa 3HayajHe INTeTe, CTpaHa YrOBOPHHUIA je Mopana Ja 00aBecTH IpYry
cTpaHy 0 MOoryhoj mTeTu. YKONIHMKO HHje TOCTUTHYTA cariacHocT u3Mmely crpa-
Ha y TIOTJIe/Ty M3TPajiihe, CBaKa CTpaHa je MOIJia Ja MOJIHeCEe CIIy4aj Ha pelnaBa-
we Mehynaponuaom cyny. Ypyreaj je 2003. roaune u3jaBuo jaa usrpajma ¢a-
Opuxe Hehe Mpoy3poKOBaTH 3HAYAjHY €KOJIOLIKY IITETY M W34a0 je 03BOJIY 3a
rpanmy HarmonamHoj mImaHCKOj KOMITAaHHjH 3a 1enrynio3y. OBa KoMIaHHja je

2 Ogojeno munbeme cymuje Bepamantpuja y Cryuajy Hykmeapuux mpoGa (Dissenting
Opinion by Judge Weeramantry in Request for an Examination of the Situation in Accordance
with Paragraph 63 of the Court’s Judgment of 20 December 1974 in the Nuclear Tests (New Zea-
land v. France), ICJ), 348.

¥ Cnyuaj msmeljy Aprentune u Ypyreaja moBogoM (abprka Lemynose Ha pemn Ypyrsaj,
npecyna Mehynaponnor cyna on 20. anpuna 2010. rogune (Case Concerning Pulp Mills on the
River Uruguay (Argentina v. Uruguay), ICJ Judgment of 20 April 2010).
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ypajania MpoleHy yTUIlaja Ha KUBOTHY CpeAMHY M3rpajbe moMenyTte (hadbpuke
u Ypyraaj je Ty MpoleHy JOCTaBUO ApreHTuHH. Tymadema OBe NpOLEHE yTHu-
1aja Ha XMBOTHY CPEIMHY Cy CE pa3jMKoBana. YpyrBaj je cMaTpao Ja OHa Io-
Kazyje Jla ce MO)e HACTABUTH ca M3TPaJibOM, JIOK je ApreHTHHA uMalia CyrpoT-
HO MHIbEHE. ApreHTHHa ce ciIyx0eHo obpatwia MehynaponHoM cyny onty-
xyjyhu YpyrBaj aa je urHopucao nocrymnak npea Komucujom. Takohe, ycnenu-
T Cy MPOTECTH Y APTeHTHHH U OJI0Ka/e MojeIMHUX IyTeBa M MOCTOBa H3Mely
JIBE 3eMJbe, IITO je CBE JIOBEJO JO TOra Ja IINaHCKa KOMIIaHWja OJyCTaHe O]
npojexra. Ypyraaj je 2005. rogune uznao no3sony borauu, npyrom npousBoha-
gy TeNTyJI03€ na n3rpaau ¢padbpuky Ha peru Y pyreaj. Komucuja auje 6mna 3a10-
BOJbHA Ca JIOKa3uMa Koje je ToAHeNa oBa koMmnanuja na nehe nohu mo 3nauajHe
HITETE 1O XMBOTHY CPEAMHY M 3aXTeBajia je JOJaTHY NOKyMEHTalHujy, ajd je
VYpyrsaj urHopucao oBaj 3axteB Komucuje. AprenTuna ce Tajga odparmia Me-
hynapomHOoM cynay, Tpakehn o mwera 1a TpajHO 3aTBOpH (HadPHUKy M JOCYIH Ja
je Ypyrsaj npekpIimo cBoje npoiiecHe odase3e urHopuinyhn Komucujy npsu myt
¥ THME IITO JIPYTH MyT HHUje MOJHEO MOTIYHY JOKyMeHTanujy. Y mehyBpemeny,
ApreHTuHa je Tpaxkuia aa ce ¢pabprka MpuBpeMeHo 3aTBOpH, 10K Mehynaponuu
cyn He nonece mnpecyay. Cyn je, 2006. ronuHe, TOHEO OMIYKY KOjOM je 010u0
3axTeB 3a JocyhuBame MpUBpeMeHnX Mepa, 00pasiaxyhu cBojy OJUTyKy THME J1a
cy (abpuke Owie noBOJHHO Oe30emHe W Ja mTeTa Kojy je YpyrBaj Morao aa
MpOY3pOKyje HHje OMia HU U3BECHA HU HEIOINpaBJbHBa. YPYTBaj je cTOra MOrao
Jla HaCTaBH ca aKTUBHOCTUMA U (adpuka je orBopena 2007. roqune. Tpu roaune
kacHuje, CyJ je mpecyauo J1a je YpyrBaj MPpeKpIIro CBOje MpoIeaypaiHe odaBese
npema Aprearuau. OH jecte obaBecTro Kommcnjy o cBOM ImiaHy, ajau HEjE OJ0-
TOBOPHO Ha K-CH 3aXTEB JIa MOJTHeCe JOAaTHY JOKyMEHTAIHjy Kako Ou ToKa3ao a
Hehe mohu 10 3HaYajHe MITETE MO JKUBOTHY CPENUHY. YPYyrBaj je MPEeKpIIno U
cBOjy o0aBe3y ja ob6aBecTH APreHTHHY Ha BpeMe, O CBOjUM IUIAHOBHMA JIa W3/a
J03BOJIy 3a Tpaamy (pabpuke. M mopen oBux mpoueaypaiHux Kpiiema, MelyHa-
POAHU CyJ je AOHEO OJUTyKY Aa YPyrBaj HHje MPEKpLIMO CBOje MaTepujaiHe oba-
Be3e U JIa je CTora MOrao Jia HacTaBH ca KopuinhemeM Qadprka. ApreHTHHA je
TBpIWIa Ja YpyrBaj, y CKIaly ca HauelloM MPeJOCTPOKHOCTH, Tpeda Ja CHOCH
TepeT IoKa3uBama Ja (adprke Hehe Mpoy3pOKOBAaTH MITETY KUBOTHO] CPEANHH.
Cyn je onbampio oBaj 3aXxTeB 3aKJbydyjyhu Ja IOK MPUCTYI MPEJOCTPOKHOCTH
Moxe Jia OyJie peJieBaHTaH NPy TyMaderwy U NMpuMeHn oapenada Craryra, U3 To-
ra He MPOM3WIA3u Jia OH JIOBOJM JI0 POMEHe TepeTra JokasuBama. Cyj je Taaa
Hamao Aa je ApreHTHHa NpoITyCTHiIA J1a JoKake MOTyhHOCT HacTaHKa IITETE I10
KUBOTHY cpeanHy. Ha ocHoBy cBera HaBeneHor, Cyj je JOHEO OJUTYKY /1, HAKO
je YpyrBaj mpekpIiimo cBoje mpoleaypaiHe odaBese, U3IaBambeM JI03BoJe 3a (a-
6pUKY LeTyII03¢ Hije MPEeKpIIuo MaTepujanse obasese.””

30 1bid., macyc 282.
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Opnyka y OBOM Cilydajy je MMana 3HadajaH yTHIa] Ha Ha4deJo MperocTpo-
XKHOCTU. Y H0j C€ M3PUUUTO HABOAM Aa MPEAOCTPOKHOCT HE TOBOAM A0 IpOMe-
He TepeTa A0Ka3uBama.” CyJI je TPaXkMO BUCOK HUBO JOKa3MBarbha Kaja je GHIlo
peuu o TBpAKH ApreHTHHe Aa Gpadpuke UCIYINTajy HENPUXBATIBUBY KOJHUUHY
XJIOpHCaHUX opraHckux marepuja. Ilpema CraTyTy 3a peky YpyrBaj Makcumall-
Ha J103BOJhEHA KOJIMYMHA OBUX MaTepHja je Ouia 6 MUITUTpaMa 110 JIUTPY, aj je
y jeIHOM TPEeHYTKY KOHLIEHTpauuja gocturiaa 13 Munurpama no aurpy. Mako je
VYpyraaj npoHamao 0By KOHIIEHTPAM]y y caMmo jeIHOM Mepemwy, ApreHTruHa je
ocriopaBaja TeHepajlHO KOHTPOJIY OBUX MaTepHja y YpPyrBajy u cMaTpana je aa
je Taj KOHKpeTaH Cllydaj WHAWKAIMja Imuper mnpoOiiema 3arahuBama. Cyx je
MPECYANO y KOPUCT YPYrBaja, jep y OJICYCTBY yOeIJbHBHX JOKa3a Ja TO HHje
caMo jeTHa M30JI0BaHa emu3oja, Beh 030mspHUju ipodiem, Cy HEje Morao Ja
3aKJbyun a je Ypyrsaj npekpimo oapexbe Craryra.’” Cyx je cmatpao aa je
AprentuHa Tpebalo a mokaxe yOeasbuBe 10Kase J1a je Ypyraaj KpIio oapen-
6e Craryra. CaM0 yKa3uBame Ja MOCTOjH Pas3jior 3a Opury 300T aKTHBHOCTH
VYpyrsaja Cyn Huje NIpUXBaTHO Kao 10BOJbHO. CIIOp ce BOAMO U OKO APYTHX Ma-
Tepuja y peu, anu je onet craB Cyna Ouo 1a pu3HK O HACTaHKa IUTETE IO JKU-
BOTHY CpeIvHy He CHIDKaBa CTaHAapH JT0Ka3uBama, Beh ApreHtnHa Tpeba aa
MIpe3eHTYje jacHe J0Ka3e Kako OU ycIelna ca CBOjUM 3aXTEBOM.

Moxe ce 3aKJby4YHTH Jia je 10 MUTambUMa CTaHAap]a JIOKa3uBama u Mpo-
MeHe Tepera JokazuBama CyJll o10anno Tymadyewme Havesna MpeloCTPOKHOCTH
Koje cy nmpuxBatwin TpuOyHan 3a nmpaBo Mopa 1 CBeTcKa TProBHHCKa OpraHu-
3anuja. CyJ, WIaKk HYje UITHOPUCAO Y MOTITYHOCTH OBO Hadeno npumehyjyhu ga
MPUCTYT MPEJOCTPOKHOCTH MOXKe OWUTH O] 3Hauaja 3a TyMauemhe U MPUMEHY
oapenaba Craryra.”

3.2. TpuOynaJ 3a npaBo Mopa

TpuGyHnan 3a mpaBo MoOpa je Ha4dello MPeAOCTPOKHOCTH CXBaTao kao mehy-
HapoaHO oOmuajHOo mpaBo. OH je 1999. roaune noHeo npecyny y CioydajeBuma
yJIOBa TyHa ' W je/laH JIEO CBOj€ OJUTyKe je 3aCHOBAO Ha TyMauemy MpeaoCcTpo-
xkaoctr. CiydajeBu ¢y HacTanu n3 KoHBeHIHje 0 0OUyBamy jy’)KHAX BPCTa TYHA,
kojy cy 1993. rogune 3akpyunian Aycrpanuja, Janman u HoBu 3enana. OBaj
yroBOp je npenBulao yKynaH J03BOJECHM YJIOB 3a Ap)KaBe YrOBOpHHIE. JamaH
je, 1998. ronune, jemHocTpaHo mosehao yJoB jyxHe BpcTe TyHe, TBpachu na je

3! Ibid., macyc 164.

32 Ibid., macyc 228.

3 Ibid., macyc 164.

3* Cnyuajesn ymosa Tyna, IIpuBpemene Mepe, Omnyka TpuGyHama 3a mpaBo Mopa of 27.
aBrycta 1999. ronune (Southern Bluefin Tuna Cases (New Zealand v. Japan; Australia v. Japan),
Provisional Measures, ITLOS Order of 27 August 1999).
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TO ypaano caMo eKcliepuMeHTanHo. Ayctpanvja u Hosu 3enana cy tyxunu Ja-
nad TpuOyHany, H3pHUYUTO ce MMO3MBajyhin Ha Ha4YeJIOo MperocTpokHOCTH. Tpu-
OyHau je omrydno na JarmaH HUje UMao mpaso jga noeeha cBOj yKymnaH J103BOJbe-
HU yIIOB ¥ HHj€ MPUXBATHO apryMEHT T€ JIpKaBe Ja je yJIoB OHo caMo eKCIepH-
MEHTaJaH U Jla CTOra HUje OMO MOABPTHYT OrpaHHYemUMa U3 yrosopa. Tpuly-
HaJl, Y CBOjOj OJUTYIIM, HUje EKCILTMIUTHO IOMEHYO HAYeNIO TPEIOCTPOKHOCTH,
aNy je OYMTIIEAHO /1a Ce FHEeTroBa OJUTyKa y BEIMKOj MepH Oa3mpana ympaBo Ha
oBoM Haueny. OH ce U3PUYKTO MM03BA0 Ha HAYYHY HECUTYPHOCT Yy IMOTJIEAY Mepa
Koje cy Tpebarne na Oyay mpemysere Kako Ou ce ouyBaiie Konnunne TyHe. OBo je
V3 PU3HK OJ1 UCTpeOJbHBaha OBE BPCTE pUOE M PU3UK HAHOIICHA 030MIbHE IIITE-
Te I0BEJO A0 Tora Aa je TpuOyHan nuspexao npuBpeMeHe Mepe. YIpaBo Ha uje-
ju mpenoctpoxkHoctd, TpubyHan je noneo omnyky y kopuct HoBor 3enanga u
AycTpanuje, yIpKkoc HEJOBOJFHO] Hay4dHO] ITOTBPIM OJHOCHO curypHOCcTH. Ha
Taj HAYWH je 3ampaBo yOllaXeH TepeT JOKa3MBara Ha CTPaHU TYXXHOIA WU je
npebaueH Ha TyxeHor. Takole, u Mepa 3abpane pubapema je cama 1o ceou me-
pa IPeIOCTPOKHOCTH.

TpubyHan je pazmarpao u Ciaydaj Mokc ¢adpuke, usmely Upcke u Yjenu-
menor Kpamescrsa.” Hamme, 2001. rogune, Bpuranuja je mo3somnna pax ¢a-
Opuke 3a MemaHo ropuBo (Mixed oxide fuel —MOX), pabpuke koja mpepahyje
MOTPOILIEHO HYKJIEapHO FOPHUBO y CBPXY NPOU3BOAIE eHepruje. Mpcka je Oumna
3abpunHyTa 300r Moryher 3arahuBama Mpckor Mopa u TIoJiHE A je CIydaj Ha pe-
maBame CTasHOM apOuTpakHOM cyay. Y HCTO BpeMe, 3axTeBaina je ox Tpuly-
Haja 3a MpaBO MoOpa Ja MpUBpeMeHO 3a0paHu YjeaumeHoM KpasbeBCTBY na
oTBOpH (abpuky nok apbutpaxkno sehe He oanmyun y natom ciydajy. Mpcka ce
Mo3WBaJla Ha PU3UK O] HENONPAaBJbUBE INTETE, jep OM YaK M NMPUBPEMEHH paj
(habpuke ocnoboauo rryTonujym y Upcko mope. Takohe, ykomuko 6u TpuOy-
HaJ 4eKao Ja pa3MOTpH IHUTamke, oK (adprka He OW modena aa paau, Omimo ou
CBEe Mame BepoBaTHO Jia Ou CTaiaHu apOMTpa)kHU CyJ Hapeauo HEHO 3aTBapa-
Be, 30or mocrojehe naBecTunmje. Mpcka je takohe, TBpamia, mo3uBajyhu ce Ha
HA4eNo MpeloCTPOKHOCTH, Aa YjenumeHno KpameBcTBO Tpeba Ja CHOCH TepeT
nokasuBama Oe3benHoctu (adpuke Mokca. Yjenumeno KpassescTBo je, mak,
TBPAWJIO Ja je pu3MK 3araluBama ox oBe (QaOpuke M3y3€THO MajH, MOCEOHO y
nepuogy usMehy oTmounmara ca pazoM U JIOHOLIEHA OJUTyKe apOHUTpaskHOT
Beha. ¥V ucto Bpeme, VjenumeHo KpabeBCTBO ce CIIOXKIIO N1a HE TToBehaBa KO-
JUYUHY HYKJIEapHOT OTMaja KOju ce TPAHCIOPTYyje Y WM U3 OpUrMHaiHe da-
OpHKe M Ja OJJIOKH CBaKH yBO3 MOKC roprBa 3a HEKOJIHMKO MECEIH, O] peT-
MOCTaBKOM J1a 61 10 Tor BpeMeHa CTaiHu apOUTpakHU CYJ OJUTYYHO Y MEPUTY-

3% Cnyuaj Moxkc ¢abpuxe, [Ipuspemene mepe, Omiyka TpuGyHama 3a paBo Mopa o 3. 1e-
nem6pa 2001. rogqure (MOX Plant Case (Ireland v. United Kingdom), Provisional Measures,
ITLOS Order of 3 December 2001).
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My. TpuOynan ce cioxuo ca YjeaumenuMm KpasbeBCTBOM M Ipecyauo Jia HUje
II0CTOja0 JTIOBOJhAaH HUBO XWUTHOCTH Ja OW ce omo0pwia mpuBpeMeHa 3abpaHa,
Kojy je Tpaxuma Mpcka.*® Mako je TpubyHan oa0uo 3aXTeB 360r HeJOCTATKA
XUTHOCTH, 3ay3€0 je CTaB Jia je AYXKHOCT Capalibe jeJJHO OCHOBHO HAuello y
cnpeyaBamwy 3araljuBama Mopckux ekocuctema, Ha ocHoBy Jlena XII Koneen-
nuje YH o nmpaBy Mopa 1 ommiter MeljyHapoJHOT TpaBa U Ja U3 Tora Mpou3mia-
3e mpasa koja 6u TpuOyHan Tpebano fa 3amtutd. Hemocrarak uian HeOBOJbHA
capa/ila MOTY JIOBECTH JI0 OJITOBOPHOCTH JIpKAaBa.

VY o0a ciyuaja npex TpuOyHanom 3a mpaBoO MOpa, TYKHIIAIl je€ 3aXTEBAO
MpUBpeMeHy 3a0paHy Kako Ty>KEHH He OM YIpO3HO XHBOTHY cpeauHy. Mmak,
camo y Criydajy TyHa je TpuOynan mocyauo 3abpany. 1 nmopen Tora, mpecyna y
ciryyajy MOKC He MpeacTaBiba MPOMEHy cTraBa TpuOyHana mpeMa Havedy mpe-
nmocTposkHOCTH. OH je TOHEO OUTYKY Ja Y TOM CIIy4ajy He IOCTOjU XUTHOCT U
onouo je 3axtes Mpcke, jep je CtamHu apOUTpakHU CyIl Tpebao Ja JoHece Ipe-
CyAy O TOM IHTamy y KpaTkoM poky. Oanyka TpuOyHalla HUje HUIITA TOBOPH-
JIa 0 HaYely MpeloCTPOKHOCTH.

Onereme 3a COpOBe Y BE3U ca MOPCKHM JTHOM, KOje c€ HaJla3d y OKBHPY
TpubGynana, noueno je CaBeronaBHo murubere 1. debpyapa 2011. romune,”’
Ha ocHOBY 3axTeBa Caeta MehyHapoaHe BracTu 3a MOPCKO JTHO U TTOAMOp]E, a
ITIOBOJIOM OJITOBOPHOCTH JIp’KaBa Koje (pMHAHCHPA]y JUIA U JIpyre cyOjexTe y
MOTJIely aKTUBHOCTH y 30HHW, OJJHOCHO Ha MOPCKOM JHY W MOJMOp]jy BaH Ha-
nuoHanue jypucauknuje. Ynan 139 Konsenmuje YH o mpaBy mopa u unan 4(4)
Amnexkca III npeasubajy noceban pexxum 3a OATOBOPHOCT ApkaBa (hnHAHCH]jepa,
KOjHU HHje y MOTIYHOCTH cariacal ca Mmel)yHaponuum obnvajuum npaBom. Hau-
Me, OH 3aXTeBa IMOCTOjamke INTETe Ka0 MPEAyClioBa 3a JICIUKTHY OJTOBOPHOCT
IpxaBa W mpenBuha na he apkaBa Koja pUHAHCHMpPA aKTUBHOCTH OWUTH 0CI0060-
heHa 0JIrOBOPHOCTH YKOJIMKO je Mpery3eiia HeOmXoaHe U oarosapajyhe mepe y
MOTJIEy TOHOIIISHha POIHCca U aIMUHUCTPATUBHAX Mepa.

[Mopen ocTanux nutama, y CaBeTOIaBHOM MHIIBCHY Cy HaBEJECHE U OJIpe-
heHe TeHIEHIMjE Y MOTJIeAy pa3Boja T3B. MPUCTyIa NPeaoCcTpoxKHOCTH. Hanme,
TpubyHau je mpuMETHO J1a je 0Baj MPHUCTYII TOCTaBFEH Kao 06aBe3yjyhe mpasu-
JI0 y IOCEOHO] peryJaTuBH Kojy je noHena Bnacr. PerynaruBa ce mo3usa na Ha-
gyeno 15 Puo meknapanuje o >KUBOTHOj CPEIMHHU M pa3Bojy, MpeTBapajyhn oBy
HeoOaBe3yjyhy m3jaBy y o6aBesyjyhe monamame. Y MUNUbewmy je HaBEACHO Ja
MPUCTYI MPEAOCTPONKHOCTU HUje OTPAHUYCH CaMO Ha OOJIACT Koja je peryiuca-

38 Ibid., macyc 89.

37 CaBeronaBHo Munubeme TpubyHama 3a mpaBo Mopa ox 1. debpyapa 2011. roxumme
(ITLOS Advisory Opinion of 1 February 2011, Responsibilities and Obligations of States Sponso-
ring Persons and Entities with Respect to Activities in the Area (Request for Advisory Opinion
submitted to the Seabed Disputes Chamber).
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Ha [IpaBunmma, Beh je To cacTaBHU Jeo0 oOaBe3e AprkaBe Ja MOCTyIa ca Ty KHOM
NaXHOM M y APYTHM CBOjUM jAelaTHocTHMA.® Y Munusemy ce npumehyje u
TEH/ICHIIM]a J]a TIPUCTYII MPEIOCTPOKHOCTH MTOCTaHe JIe0 obmyajHor mpasa. [lo-
pen Tora, y MHIIJBEEY € pa3MaTpa 1 00aBe3a Jia ce CIpoBeIe MPOIeHa yTHIaja
Ha JKMBOTHY CpeAMHY y CBeTIy u3jaBe MehynaponaHor cyza aa je TakBa o0aBe3a
rocTayia 00M4ajHO MPAaBHO MIPABIUIIO.

4. IPUMEHA HAYEJIA ITPEJOCTPOXHOCTHU

[MocraBba ce muTame Aa JH je Hauello MPpeJOCTPOKHOCTH Mpepacio y oba-
Besyjyhy HOpMy melyHapomHor oOmuajHOT TpaBa. theroso mpucyctBo y melyy-
HApOJHUM YTOBOpPHMMA, JIeKJIapalyjamMa U pe3oiylnjamMa O XMBOTHOj CPEIUHH,
Kao U noctojeha mpakca Jip:kaBa, ykasyjy Ja je MOX/ia U JJOOUI0 TakaB CTaryc.
JemaH on aprymenara mpOTHB TOTA Jia j& MOCTAI0 O0MYajHO TIPABMIIO jeCTE Hhe-
roBa HENPENU3HOCT U HenopedeHocT. MehyTum u Heka apyra oOnyajHa mpaBH-
Jla HUCY y TMOTIYHOCTH MpelH3Ha, Kao 1ITO je, Ha MpUMep, IPaBo HapoAa Ha ca-
MooTpenesbemne. Hekn ayTopu ce ocnamajy Ha 3Hadaj T3B. MEKOT TpaBa M JIH-
IUTOMATCKe Tpakce apikaBa y obnactu Mel)yHapoaHOT IpaBa )KUBOTHE CPEANHE.
Kao aprymMmenTe 3a nmocrojame 00MYajHOT KapakTepa OBOT MPaBHIia MOKEMO y3e-
THU IIMPOK HUBO aKaJIeMCKe MOJPIIKE, YUECTaly Mpakcy JpikKaBa U cTaBoBe Me-
hywsaposmor cyna.* ITorBpaa na je Haueno mocrano oGMuajHO, MOKe ce Hahu n
y npakcu CBeTcke TProBHHCKE opraHuzanuje. Vako oBa opraHuzanuja HUje
uMana MpuifKe J1a OJuTy4dyje O MPeJOCTPOKHOCTH y CITy4ajeBUMa y BE3H Ca JKH-
BOTHOM CPEJMHOM, F-HE OJUTyKEe Y IPYTUM CIIy4ajeBHMa rOBOPE y MPUIIOT TIPH-
MEHH OBOT Hauella y OBOj BPCTH IOCTYTIaKa.

[TocToju M MUIbEHE Ja Ha4eJIO0 NPeAOCTPOKHOCTU HHje AOCTUIIIO HUBO
MeljyHapoaHOT 00WYajHOT TpaBa, jep je MONPUINYHO HejacHO, TyMadeHO Ha He-
KOJIMKO Pa3IMYMWTHX HauyMHa M HUje mpruxBaheHO o BEIHKOT Opoja 3eMalba y
BUXOBUM HAIIMOHATHMM 3aKOHOJAaBCTBMMA. Haueno mpemocTpokHOCTH ce ye-
CTO KPUTHKYj€ ¥ Ha OCHOBY TOTA JIa jé HECUT'YPHOCT HEIITO IITO jé MHXEPEHTHO
HAYYHOM IIpOoIiecy | Jia HHje HAyYHO MOrylhie J0Ka3aTh HEeKy YHICHUILY ca MOT-
myHoM curypHoirhy. Yak 1 kaja je MoCTUTHYT HIMPOK KOHCEH3yC Hay4He 3ajell-

38 Ibid., macyc 131.

3 T, Treves, ,,The Jurisprudence of the International Tribunal for the Law of the Sea and
Catastrophic Environmental Damage®, American Society of International Law Proceedings,
105/2011, 437.

0. Mclntyre, T. Mosedale, 235.

! Bun. Daniel Kazhdan, ,Precautionary Pulp: Pulp Mills and the Evolving Dispute bet-
ween International Tribunals over the Reach of the Precautionary Principle®, Ecology Law Quar-
terly 38/2011, 536-539.
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HUIIE, YBEK hie MocTojaTy HEKOJIHUIIMHA KOja Ce HE CJIaXKe Ca YCBOjEHUM MHUIILbE-
BEM U oJpel)eHn HUBO HecUrypHoCTH hie yBeK mocrojaru.

[TocToju HEKOJNMKO PA3IMYUTHX MPABHUX Hayela Koja MpeAcTaBbajy WH-
TUPEKTHE Mepe MpeaocTpoXHOCTH. Haj3HauajHuju je KOHIeNT arcolyTHE OJro-
BOPHOCTH 3a HACcTally IITETY, KOjH Ce MOXKE MPUMEHHUTH Ha MPUMEp, KOJ| 3aK0-
naBarma OTIA/Ia 32 KOjH ce MOXKE CMaTpaTH Jia je u3y3eTHo omacaH. MoryhHoct
Jla HeKo OyJ/ie cMaTpaH arcoIyTHO OJTOBOPHHM, JIOBOJHM JIO TOTA Jia YUECHUIU
Oyay MaXJbHBUjU M J1a pa3MOTpe TPOILIKOBE U MOCIEAuIe Moryhie oJroBOpHO-
CTH, TIPE HEero WTo Jenyjy. MexaHu3Mu ocurypama cy Takohe Joka3 Mepa mpe-
JIOCTPOXKHOCTH Koje ce Beh Hamaze y cucremy. OBM MEXaHU3MHU CTBapajy HEKY
BPCTY IpEIpeKe MPOTHB €KOJIOMIKUX aKTUBHOCTH KOje OM MOIJIe Ha Kpajy Ja
MMajy HEraTHBHE IOCIEIHIe, ald Koje ce y oipeheHOM TpeHyTKy He MOry
yTBpauTH. Takohe, Haueno mpegocTpoKHOCTH ce MOXKE JTOBECTH y BE3y Ca Mpo-
LieHAMA YTHIAja Ha KHBOTHY cpeanHy.’” HanMme, MoCTOjM cariacHOCT JOKTPHHE
U Tpakce Ja Cy MPOIEHE YTHIlaja 0 CBOjOj MPUPOIH MEpe MPEIOCTPOIKHOCTH,
jep ZApkaBe pa3Mmarpajy OYeKHMBaHE YTHIAje Ipe HEro ITO OTIOYHY ca MOTEeH-
[MjaTHO IITETHUM aKTUBHOCTHMA. Mehyrapomnau cyn je haBopu3oBao mporeHy
yTHIIaja HA )KUBOTHY CPEIUHY, Ha HAIIMOHAITHOM HUBOY, jep ra TO He o0aBe3yje.
OH 0o0nyHO Hehe ocropaBaTH Te MPOIEHE JpKaBa, OCUM YKOJIMKO Jpyra CTpaHa
JIOKa’Ke J1a je MpOLIeHa OYMIIIeTHO TorperiHa. Y c¢Bojoj npakcu, Cyn je okieBao
Jla ce T03MBa Ha Ha4eJo MPEAOCTPOXKHOCTH, jep Cy y MUTamy OWIN U BETUKU
eKoHOMcKH uHTepecu. Ha mpumep, y Ciyuajy ¢dabpuke nenyrnose, hadbpuxe cy
UMaJle yIeo Of YaK J[Ba ITOCTO y YKYIHOM OpYyTO JIPYIITBEHOM IPOU3BOJY, IITO
HHKaKO HHje MorJio Aa Oyzae 3anemapero. Cy HEje JKeJeo Ja JOHeCe MOTPENTHY
OJUTYKY 300T 3alTHUTE KUBOTHE CPEIHHE, a Ha INTETy €KOHOMCKHX HHTEpeca,
KaJla je HaCTaHaK LITETEe 0 JKUBOTHY CPEIMHY OMO MPUINYHO HEU3BECTaH.

3AKJBYYAK

Haueno mpenocTpoKHOCTH ce JaHac He MOXe UTHOpHcaTd y melyHapon-
HOM MpaBy. 1 mopen cBoje KOMIUIEKCHOCTH OHO Tpeba Jia nmpoHalje cBoje MecTo
P KpeHpamy MOJUTUKE 3alITUTE KUBOTHE cpenuHe. Mako Mokaa jomn yBek
HE MOCTOjH KOHCEH3YC O BEeroBOj 00aBE3HOCTH, CaAPKMHY U IIUPUHHU PUMEHE,
OHO Ce HaJIa3u y OpojHUM Mel)yHapoHUM yroBOpUMa, Kao U y ApyruM MelhyHa-
POJHUM MHCTPYMEHTHMA KOJU PETYJIMIINY NMUTAkE )KUBOTHE cpenuHe. MeljyHa-
POIIHU CYJI Y CBOjO] JIOCaAlb0j MPAKCU HUjE MPUXBATHO HAYEIO MPEIOCTPO-
XKHOCTH, Kao obaBe3yjyhe Haueno mehynaponsor mpaBa. Omiryka y Cuydajy
(habpuke 1enyno3e Tra je MpwImYHO HejacHo nedurmcana. Ca nmpyre crpase,

“2 M. Stevens, 15.
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Tpubynan 3a mpaBo Mopa H Jajbe IPUXBaTa HAYEI0 MPEIOCTPOKHOCTH Ka0O Me-
TOJ| 32 pellaBame MOTEHIHMjaJHO ONACHUX aKTHBHOCTHU IO >KUBOTHY CpEIUHY.
OuurnenHo je Aa ABa cyla NPUMERYjy MCTO HAvelo Ha pasjinuuTe HadMHE.
TpubyHan 3a mpaBo Mopa je WIH CIyCTHO CTaHIapje JTOKa3WBama MU je Tpe-
MECTHO TEpeT J0Ka3uBama, YynHehn jenHocTaBHUjUM aoOujame 3a0paHe ofape-
henux mTeTHMX akTUBHOCTH. MehyHaponHu cyn je, mak, (paBopu3oBao KOpH-
mheme TpoleHe yTHIlaja Ha )KUBOTHY CpelWHy, OCTaBJbajyhn Buie mMoryhHo-
CTH 3a MpecyhjuBame y cilyyajeBUMa KOjU Ce OJJHOCE HA )KUBOTHY CPEAUHY.
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The Precautionary Principle in International Environmental
Law and International Jurisprudence

Abstract: This paper analysis international regulation of the precautio-
nary principle as one of environmental principles. This principle envisages that
when there are threats of serious and irreparable harm, as a consequence of
certain economic activity, the lack of scientific evidence and full certainty can-
not be used as a reason for postponing efficient measures for preventing envi-
ronmental harm. From economic point of view, the application of precautionary
principle is problematic, because it creates larger responsibility for those who
create possible risks, comparing to the previous period. The precautionary
principle can be found in numerous international treaties in this field, which re-
gulate it in a very similar manner. There is no consensus in doctrine whether
this principle has reached the level of international customary law, because it
was interpreted differently and it was not accepted by large number of countries
in their national legislations. It represents a developing concept which is consi-
sted of changing positions on adequate roles of science, economy, politics and
law in the field of environmental protection. This principle has been discussed
in several cases before International Court of Justice and International Tribu-
nal for the Law of the Sea.

Key words: precautionary principle, environment, International Court of
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