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CFC 3AKOHOJIABCTBO Y EBPOIICKOJ YHHIN'

Casceiniak: Y osom pady ce ananuzupa CFC 3axonodascitiso y opoicasa-
ma unanuyama Espoiicke yHuje, xao u ciiasosu opiana Eepoiicke ynuje iipema
oeéom unciuuinyiiy. Iloceban axyenaiu uciupasxcuearba je ciiasmer Ha 00LYKY
Cyoda upasoe Eepoiicke ynuje y cnyuajy Cadbury Schweppes. Luw pada je da ce
kpo3 ananusy CFC 3axonodasciisa y unanuyama Yuuje oopede mweiosa ocHo8-
Ha obenesicja, Kao u 0a ce yiispou 0d u cy OHe Ycaiidcuie 080 3aKOHO0ABCIIBO
ca cnob6ooama 1apaniio8anum UpUMApHUM UPAsomM YHuje, 00HOCHO ca 0O0TYKOM
Cyoa iipasde Espoiicke ynuje y cayuajy Cadbury Schweppes.

Kuyune peuu: CFC 3aK0H00a6CiHI60; KOHIUPOIUCAHA UHOCIUPAHA KOMUA-
nuja; Cadbury Schweppes.

1. YBOJAHA PASMATPAIA

[Tpouec rnobanu3amyje je yTuao Ha MojaBy KOHKYPEHIHje Y CKOPO CBUM
obnacTiMa JPYIITBEHOT KHUBOTA, IIPH YeMy HH IOopecka o0JacT HUje H3y3eTak.
[Topecke BiacTH mMpPOM CBeTa HACTOj€ J1a TOCTUTHY BehM CTeTleH KOHKYpPEHT-
HOCTH CBOjUX NpPUBpEIa, MPETBApamkEM CBOjUX MOPECKUX JYPUCAUKLHja Yy T3B.
MIOpECKe pajeBe, OTHOCHO JYPUCIHUKIIN]E ca TIOBOJBHUM PEKHMMOM OIOPE3HBAHA.
Kaxo pacte muxoB Opoj, pacre m KOHKypeHIHja Mel)y \uMa, U TO y CMHUCITY
IHX0BE CICIHjan3alyje 3a nojeune Bpete oneparmja.” Mako je Ha GpojHUM
MehyHapoaHuM (opyMHUMa MCTAKHYTO Aa Cy MOPECKH PajeBH CTBap MPOLILIO-
cTH,” KOHKpeTHe Mepe Ha MeljyHapoaHoM HUBOY cy m3ocTane. OTyna He H3He-

! Pax je moceehen mpojexty ,, TeOPHjCKH M HPAKTHYHE MPOGNEMH CTBApama M MPHMEHE
npasa (EY u Cpbuja)“, unju je Hocunar [IpaBuu dakynrer y Hoom Cany.

> Bux. Pophe Iloros, ,Heke kapakTepucTHKe O(IIOp MOCIOBaEwA“, 360pHUK padosa
IIpasnoi ¢paxynineina y Hosom Caoy 1/2011, 41-42.

3 Bun. Jose Luis Escario Diaz-Berrio, The Fight against Tax Havens and Tax Evasion:
Progress since London G20 Summit and the Challenges Ahead, Madrid 2011, 21.
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Haljyje uMmeHUIA 13 Cy TI0jeIUHE JP)KaBe Y IMJby Cy30Hjarma MOpecKe erasuje,
noceOHO Mel)yHapoJgHE 3aKOHUTE IOpPECKEe eBas3Hje, NPUCTYNUIIE JOHOLICHY
YHUJIATEpaTHUX Mepa, Mely KojuMma ce CBOjUM 3HadajeM H3][Baja 3aKOHOJaB-
CTBO O KOHTPOJIMCAHUM WHOCTPAHUM KOMITaHHjaMa (EHT. controlled foreign cor-
porations legislation) — CFC 3aKoHOIaBCTBO.

CFC 3akoHomaBcTBO je mipBu myT yBereHo y CAJl 1962. ronune. Hapen-
HUX TOAWHA OHO je ToYeNo Ja ce npuMmemyje 'y Hemauxkoj, Kananu, Jamany n
®pannyckoj.* lake, npeu Tanac yBohema 61O je CBOjCTBEH 3a pa3BHjeHE 3e-
MJbE, IITO j€ U OYEKHBAaHO, C 0O3UPOM Ha TO /1a Cy OHE, [0 MPaBUIY, 3HAUAjHE
W3BO3HUIIE KanuTana. MeljyTum, BpeMEHOM CY M Mambe pa3BHjeHE 3eMJbC IOove-
ne na ysoae CFC 3ak0HOIaBCTBO Y CBOj TIOPECKH CHCTEM.

[Mocnenmux HEKOJIMKO FOAMHA Ha HUBOY EBpOIICKE yHHUje HHTE3UBHPA]jy Ce
aKTHBHOCTH y IIpaBily O0opOe MpOTHB MOpecKe eBasuje M arpecUBHOT IMOPECKOT
IUTaHUpamka, jep IpeMa HEeKUM IpolieHaMa JIpJKaBe WiaHuIe Tyde 1Mo TOM OCHO-
By oko 100 Mummjapau monapa rogumisse.” ITopes Tora, ApkaBe WIaHHIE Ca-
MOWHHMIIM]aTHBHO Npeay3uMajy pasiiMuuTe Mepe, Kako OM ryOHMTaK MOpecKux
npuxoja 6uo mro Mamu. OTyna He n3HeHal)yje YNmheHnIIa 1a Ce TIOCTEIEeHO TI0-
BehaBa Opoj wianuna Esporicke ynuje koje yBoge CFC 3akonomasctBo. [lo-
cieama Mely mHuMa Koja je To yunnuia je [losbeka.

2. IIOJAM 1 OBEJIEXJA CFC 3AKOHOABCTBA

VY Hadvemy, mpaBUIIO je Jla ceé MHOCTPAHH JOXOJAAK pe3nieHaTa oIropesyje
TEK 110 HEroBoj pelaTpHjalluji y JpKaBy pe3uaeHTcTBa. MehyTum, cyoueHe ca
npobieMaTHKOM epo3uje Aomahe mopecke OCHOBHUIE, Tj. HAcCTOjambUMa IOpe-
CKMX O0BE3HWKa J1a M30eTHy, OJHOCHO OyIoKe Turaharme mopesa y Ip:KaBu CBOT
PE3UIECHTCTBA, OCHUBAKEM KOMIaHHja (T3B. 0a3HHX KOMIIaHHWja, OJTHOCHO KOH-
TPOJIMCAHUX MHOCTPAHMX KOMIIAHW]ja) Y JYPUCAMKLMjamMa ca MOBOJGHUM IIOpe-
CKHM PEXHMOM, ,,9Hj1 je OCHOBHHM IIJb JIa CE ,,CKJIOHH® IOXOJaK® ¥ THME yMa-

4 Controlled Foreign Corporation Rules and Developing Economies, http://www.fitindia.
org/downloads/daniel%20sandler_2004.pdf, 1. nenembap 2015.

> Discussion Paper on Possible Future Measures against Non-Cooperative Jurisdictions and Ag-
gressive Tax Planning and Possible Strategy at EU Level-Seminar July 17 2012, http://www.step.org/
sites/default/files/Policy/ECTaxHave_discussionpaperclean.pdf, 29. nHoBembap 2015.

® TTopen Mosmcke, CFC 3akoHOmaBCTBO MMajy cienche unannne Yanje: Jlancka, Ecronnja,
@uncka, Ppannycka, Hemauka, I'puka, [Topryran, Mabhapcka, Uranuja, [llnanuja, IlIBexncka,
JlutBanwuja, [Tosbcka u YK.

7 Bun. Jlejan Ilomosuh, Cerncias Koctuh, ,,(31m0)ymoTpe6a cTpaHHX TMpaBHHX JHIA 34
n3beraBame nopesa y Cpouju, Ananu Ilpasnot gaxynitieitia y beoipady 2/2010, 37.

8 Maxo ce majuemrhe kox omopesHBama MPAaBHHX JIMIA KOPHCTH TEPMHH JOGHT, a KOJ
GbU3MUKKX JMIA TOXOAaK, MPEeIMET ONOpe3nBama ce y oba ciydaja MOKe Ha3BaTH JTOXOTKOM Y

1282



36o0puuk pagosa [Ipasror ¢pakynrera y Hosom Cany, 3/2015

¥ TTOPECKH TepeT 06Be3HnKa y gomahoj 3emibn™,’ MojeuHe ApsKaBe OLyCTajy
o oBor npasuia. Tako je Hactao koHuent CFC 3akoHoAaBcTBa, ,,3aCHOBaH Ha
uneju ga 0u ce cy0jeKTUBHO TOPECKO MPaBO ApPKaBE PE3UACHTCTBA, MO OApe-
heHum yciioBuMa, MOTJIO MPOIIMPUTH W BaH HEHUX IpaHMIA HE HEKE Hepara-
tpupane npuxoze”.'’ Hanme, KoMranuje pe3HuIeHTH ApxkaBa y KOjuMa cy Imope-
3M PENATUBHO BHCOKH MMajy WHTEpeC Ja IOXOAaK TpaHChepuIly Y 3eMIbY y KO-
joj cy onu HUCKH. To ce Moke mocTrhu Ha pa3nuuuTe HAuMHe. JeJan ol BHX je
OCHUBAmbE XOJIIUHT KOMIIAHHj€ HA TEPUTOPHU)HU jYPUCAMKIIK]E ca TIOBOJHHUM I10-
PECKHM PEKUMOM K0joj OM ce mcimahmBaiia mOOWT HEHUX (QHiIHjajia, OCHOBA-
HUX Y JypUCIUKIMjaMa Y KOjuMa Cy MOpPE3U PeIAaTUBHO BUCOKH, ¥ TO y BUIY JU-
sunenmu. | Takole, Moryhe je ocHOBAaTH (UIHjaTy Yy jyPUCAMKIH]H Ca TIOBOJb-
HUM TIOPECKHM PEXHUMOM H Yy By TpaHcdepucatu noxoaak. Tako ce ojanaxke
wiahame nopesa, CBe JIOK JUBHJCHJC CTBAPHO HE OYy/ly pacrojie/beHe MaTUYHO)]
KOMITaHHUjH, YUMe 0OBE3HUK OCTBapyje nmopecky ymreny. Komuka he ona 6utu
3aBUCH O] BUCMHE KaMaTHE CTOIIE KOja OM ce MOTJIa OCTBAPUTH Ja Ce M3HOC OJI-
JI0KEHOT MOPECKOT JIyra yJIOXH Ha IITEbY, Kao U 0] Iepruoja ojylarama ria-
hama mopesa.'? J]a 6u 3amrtuTne gomahy nopecky ocsopuiy, CFC 3axoH0zaB-
CTBOM C€ IMPOIUCYje JIa Ce JIOXOJ[aK KOHTPOJIMCAHEe HHOCTPaHEe KOMITaHHje Mopa
YKJBYYHTH Y JI0XOJIaK CBAKOT O/ IbeHUX PE3UIcHATa Cpa3eMepHO HIXOBOM Yye-
JIy ¥ Tpajarby KOHTpOJIE.

CFC 3akoHOmaBcTBa ApxkaBa wiaHuIa EBporicke yHHje UMajy W3BECHA 3a-
jennuuka obenexja. Haume, cBa oHa MMajy 3a I1Jb JIa ONOPE3yjy Hepacnoaesbe-
HU JIOXOJAaK CTpaHe KOMMaHHje (eHTHTeTa), 3a KOjy je CBOjCTBEHO 1a je KOH-
TpOJIMCAaHa OJ] CTPaHe PE3UJICHTHUX aKIMOHApa, Jla ce Halla3u y jYpPUCAMKINjU
ca OBOJBHUM IMOpecKkuM onTepehemeM, fa ocTBapyje CrieHupUIHy KaTeropujy
JOXOTKa U J1a ce y By TpaHcdepHuile J0X0AaK U3 IOPECKUX pasiora.

IlIto ce TMue KpuTepujyma KOHTpOJIE, CTpaHa KOMITaHHja MOXe Ja Oyre
KOHTPOJIMCAHA O] CTPAaHE PE3UJACHTHOT (PU3UYKOT JIMIIA, KOMIIAHUje, MapTHEp-

IIMpeM CMUCIY, jep je MOOHMT HeTo noxonak (OpyTo MPUXOAM yMameHH 3a pacxojie y Be3u ca
BUXOBUM OCTBapuBameM). [bid., 38, dH. 4.

’ Ilopnana Wnuh-TlonoB, Ocuosuya iiopesa na Oobuiti Kopiopayuje, JIOKTOPCKa
mucepranuja, [IpaBau dakynrer y beorpanmy, beorpax 1994, 262.

10 . Tonosuh, C. Koctuh, 37.

" Bun. Jlejan Ionosuhi, Hayxa o iopesuma u iopecko iipaso, COLPI, Bymummernra u
CaBpemena aqMuHHCTpanmja, beorpan 1997, 463.

12 Bun. 1. Homnosuh, C. Koctuh, 42.

13 Mpumepa pamu, y ®paHIycKoj ce PEe3HICHTHHM AKIHOHAPHMA MPHIHCYje M OXOJAK
HenpoduTHUx entutera. 3a npuMeny CFC 3akoHonmaBcTBa OMTHO je fna je 0a3Ha KOMIaHHUja
OCHOBaHa y OOJNHKY KOjH je MOABPrHYT MOpe3y Ha JOOWT, Kao M 1a (PUCKAIHO TpaHCHApPEHTHH
eHtutetd He Oyay monBprHyTH CFC 3aKOHOZAaBCTBY Yy MepH Yy KOjoj je muxoBa noout Beh
OTIOpEe30BaHa y ApKaBH KOja MPHUMEbYje OBO 3aKOHOJABCTBO, HA HUBOY HHXOBHX WIaHOBA. Bun.
Strengthening CFC Rules, Public Discussion Draft BEPS Action 3, OECD, Paris 2015, 15; Guide
to Controlled Foreign Company Regimes, London 2014, 20.
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cTBa, yapyxkema u ci.'* Ipumepa pamy, y JIaHCKOj ce OBO 3aKOHOIABCTBO TIPH-
MemYje Kaja pe3uAeHTHA KOMIIaHW]ja WK CTajlHa MOCJIOBHA jeJMHULIA JIOLUpaHa
y JlaHCKOj, AUPEKTHO WIIM WHIUPEKTHO, KOHTpOJIMILE (GUIIHjaly WK CTaJHy I0-
CIIOBHY je/IMHHITY TAHCKE KOMITaHHje JIOIMPaHe Y HHOCTPAHCTBY, a Y EcToHHjU 1
Mabapckoj CFC 3ak0oHOaBCTBO je YCMEPEHO caMo Ha CTpaHe KOMIIaHHje Koje Cy
KOHTPOJTHCAHE OJl CTPaHe Pe3MIeHTHHX (u3mukux muna.” Kontpona ce octBapy-
je mpeko yuenrha y KanuTaty, TIaCaYKUM TIPpaBUMa WITH y JTOOUTH KOHTPOJIMCAHE
WHOCTpaHe KoMmnanuje. Huje uckibydeHo HU Jia ce JOOWT MPUIHMIIE JIHILY KOje
uma de facto KOHTpONy HaJl MHOCTPAHOM KOMIIaHHMjOM, Tj. JIMIY KOj€ JOHOCH
KJbydHe OJUTYKE Be3aHe 3a HeHo Tekyhe mocropame.'® De facto KOHTpoma Moxe
MOCTOjaT, IPUMEpa pajiy, y ciydajeBuMa Ty >KHUUKO-TIOBEPHIAYKUX OIHOCA.

VY Be3u ca OBUM IOCTaBJba CE MUTAE Ka/la Ce HHOCTPaHa KOMITaHHja MOXKE
cMmaTpaTH ,,koHTponucaHoM™. Kaxko je cymruna xonnenta CFC 3akoHOmaBcTBa
OCTBapUBambE YTHIAja HA TIOCIIOBAE KOHTPOJIMCAHE UHOCTPAHE KOMITaHH]e, JIO-
rUYHO OW OWJIO J1a Ce HHUME 3aXBaTe CUTYyallMje Y KOjuMa Pe3uICHT uMa yuerihe
y KanuTaily, I1acaukuM IpaBuMa Wiu y 100utH Koje je Behe ox 50%. To je ciy-
4aj, mpumepa paau, y Janckoj u I'puxoj, nok ce y lllmanuju 3axTeBa yuemrhe of
Gapem 50%.'” Moryhe je u 1a ce, npuinkoM yTBphiBama npenacka yrephenor
mpara cabupajy MambHHCKU yAENUW PE3UICHTHUX akuuoHapa. To je ciydaj y
®DuHCKOj, C TUM J1a ce 3aXTeBa Jia I0jeJUHaYHN YIe0 jeIHOI' akLlMoHapa He Oyxae
mami ox 25%." V IlIsexckoj u ITo/bCkoj ce MHOCTpaHa KOMITaHHja CMaTpa
,,KOHTPOJIMCAaHOM", aKo je yuemhe y KaluTaly WM IJ1acaukuM IpaBuMa Oapem
25%, nok ce y Mabhapckoj 3axTeBa na pe3suaeHTHA GU3MUKa JULa Ipke Oapem
10% yxena min riacadkux mpasa.'” YV Hemaukoj ako MHOCTpaHa KOMITaHH]a
OCTBapyje MacHBHU AOXO0JIaK WHBECTUIIMOHOT KapakTepa, cMarpahe ce ,,KOHTpO-
JAMCAaHOM M OHJA KaJa Pe3uJCHTH aKLMOHap MMa cBera 1% ynena y xanuramry
WiIH riacadkuM npasuMa.’’ Koju rox mpomeHat ga ce oapeln, OHTHO je 1a ce
CFC 3akoHOmaBCTBOM 00yXBaTH M JUPEKTHA M MHAWPEKTHA KOHTPOJIA, Yera ce
¥ IIPUApPIKABAjy ApIKaBe dnanHume.”’

" Bun. Sara Andersson, CFC Rules and Double Tax Treaties, Jonkoping International Bu-
siness School, Jonkdping 2006, 13.

'S Bun. Guide to Controlled Foreign Company Regimes, 14, 17, 26.

' Bun. Strengthening CFC Rules, 28.

"'V muma ce mpmmkoM oxpehuBama cremena koHTpone cabupa yuemrhe y KamuTany,
[JIACAYKUM TpaBUMa M JOOWTH TOBe3aHux iuna. Bun. European Tax Handbook, IBFD, Amster-
dam 2010, 209; Guide to Controlled Foreign Company Regimes, 24, 56.

8 Bun. European Tax Handbook, IBFD, Amsterdam 2010, 243.

' Ibid., 382, 810; Significant Changes Coming to Polish Tax Laws, htp://www.pwe.com/
us/en/tax-services/publications/insights/assets/pwc-significant-changes-coming-polish-tax-laws.pdyf,

8. memembap 2015.
20 Bun. European Tax Handbook, 308.
2 Ibid., 243, 269, 382, 456, 695, 810.
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Ja O0u ce 1oxoJak KOHTPOJHMCAaHE MHOCTPaHE KOMIAHHUje MPHUINCA0 Pe3u-
JCHTHUM aKlMOHapuMa HajBehin Opoj 3aKOHO/AaBCTaBa 3aXTeBa J1a Ta KOMIIaHUja
OCTBapyje T3B. MTACUBHH JIOXOJaK (Kamare, TUBHJICH]IE, ayTOPCKE HAaKHAJe, Ka-
MUTAJTHU 100MIH, ofpeheHn o0NuIy 3aKyImHUHE U cn)zszrKjeﬂHHnwlqnaHH—
ama npenusrpana je merosa BucuHa. Tako, y Jlanckoj u Urtanuju ce 3axTeBa
na ce Buie 01 50% onope3uBor 0X0TKa KOHTPOJIMCAHE HHOCTPAHE KOMITaHU]je
CaCTOjH OJ1 MACHBHOT TOXOTKa,~ a y I'pukoj Bumme ox 30%.>* V Hemaukoj je, ¢
npyre ctpane, npornucano ga ce CFC 3akoHoaBcTBO Hehe MPUMEHUTH aKo ma-
CHBHM OpyTO IOXOJaK KOHTpOJIMCAaHE WHOCTpaHe KommaHuje He mpenasu 10%
HEHOT YKYITHOT 0X0TKa.” M3y3eTak y OBOM moriemy npeicTasba LlBencka y
k0joj ce CFC 3ak0HOIaBCTBO MpUMEYje Ha ,,caB* JOXO0aK HWHOCTPAHOT CHTHU-
TETa, ¢ TUM Jia JOXOJaK OCTBapeH aKTHBHHM IOCIIOBameM y okBupuma EEA
MoXe ja Oy/ie HCKJbyUeH OJ] IPHMEHE OBOT 3aKOHOABCTBA. >

Paznuke mehy unanunama EBporicke yHHje TIOCTOje Wy TMOTJIENy OXOTKA
KOjH ce MPUNHCYje PE3UJCHTHOM aKIMOHAPY. 3a Pas3iHKy O] T3B. CHTHTETCKOT
MPUCTYTA, KOjH MOJpa3yMeBa MPHUIUCHBALE [ETOKYITHOT JJOXOTKA KOHTPOIUCAHE
WHOCTpaHEe KOMIAHMj€ PE3UJCHTHUM aKIMOHApHMa, 33 T3B. TPAHCAKIIMOHH TIPHU-
CTYII CBOJCTBEHO je J1a Ce MPHITHCYje caMo TACHBHHU J0X0aK.” Jlakie, KO TpaH-
CaKIMOHOT TIPUCTYTIA je HEOMXOIHO je YTBPAUTH NPUPOIY CBAKEe KaTeropuje Jo-
XOTKa, ¢ TUM JIa pa3jiiKe MOCToje Y MOrJiey CTerneHa cia000/ie TOPECKUX BIACTH
MPUIIMKOM BHXOBE KaTeropusanuje. Tako, moryhe je na ce y 3aKOHOAABCTBY Ha-
Beay kareropuje noxotka nojoxune CFC 3akoHonaBcTBY, anu Moryhe je u na ce
CIIpOBEZIC aHAIN3a YHjU j€ UJb Ja CE YTBPAM JIa JIM j€ JTOXOHaK OCTBApEH OJI CY-
LITHHCKE aKTHBHOCTH KOHTPOJIHCAHEe HHOCTpaHe Komnanuje.”® Mako eHTHTeTCKH
MPUCTYTI CMarbyje aIMUHUCTPAaTHBHE TPOILIKOBE U 00e30elhyje Behu crenen usse-
CHOCTH 3a OOBE3HHKE, TPAHCAKIIMOHH HPHCTYII jé MHOTO BHIIIE MPELH3HU]H,> Tj.
BHIIe ofiroBapa cBpcu nocrojama CFC 3akoHOmaBcTBa. 3a pa3nmuky ox OuHCKE U
Opanmycke, Behuna unannna Eporcke ynuje (JlurBanuwja, lllnanuja, Jlancka,
VK, utn.), ciaeam TpaHCAKIMOHU MPHUCTYIL, Tj. Y lbUMa Ce JOXOJaK OJ ,,aKTUBHOT*
MOCJIOBaka HE MPUIHCYjE PE3UACHTHUM aKIIMOHApUMA.

22 Bun. Strengthening CFC Rules, 43-45.

2 Ibid., 209; Guide to Controlled Foreign Company Regimes, 22.

2 Tlopen Tora, 6apem 50% MacHBHOT NOXOTKA MOpAa HACTATH y TpaHCaKimjama Mehy
noBe3aHuM ymnuma. Bun. Guide to Controlled Foreign Company Regimes, 24.

» MehyTtum, ako 6u ce jeqHoM akuuoHapy npunucano umre ox 800.000€, Hema ocHOBa 3a
n3ysumame. Bun. European Tax Handbook, 308.

2 Bun. Guide to Controlled Foreign Company Regimes, 58.

?" Bux. Rainer Briutigam, Christoph Spengel, Frank Streif, Decline of CFC Rules and Rise
of IP Boxes: How the ECJ Affects Tax Competition and Economic Distortions in Europe, Discus-
sion Paper No. 15-055, Centre for European Economic Research, Mannheim 2015, 5.

> Ibid., 35-37.

* Ibid., 53-54.

39 Bun. European Tax Handbook, 209, 789; Guide to Controlled Foreign Company Regimes, 18.
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3a CFC 3aKOHOJaBCTBO CBOJCTBEHO j€ TIOCTOjame ,,JYPUCAMKIIMja ca HU-
ckum nopesuma‘’ (eur. low tax jurisdiction), mTo M3UCKyje MOTPeBy 3a HHXO-
BUM HICHTH(QHUKOBamEM.” Y TOM cMHCITY, Moryhe je Tpel3HO OIpeIUTH HUBO
ropeckor onrepehema Koju ce cMaTpa HUCKUM, B TO Y OJIHOCY Ha HHUBO y JIpKa-
Bu unje CFC 3akoHOnaBCcTBO ce mpuMmemyje. Ilpumepa paau, npema mBEICKAM
[IPONMCUMa aKO je CTpPaHW EHTHUTET IOJABPTHYT CTONHU Koja je Huxa ox 14,5%,
cMatpahe ce ga je y muTamy jYPUCAHKITHjA Ca HUCKAM ITIOPECKUM onTepehemeM,
nok nporucu YK 3axTeBajy Aa je ehEeKTUBHO ONMOPE3MBakE CTPAHOT SHTUTETA
3a Gapem 25% Hike Hero y YK, a dpanuycku 3a 50%. Moryhe je u naBectn
MIOPECKE jYPUCAUKIINjE KOje TpHUmanajy ,,0€10j*, OMHOCHO ,,IpHO]* JIUCTH, Tj.
MOMMEHUYHO OJIPEJUTH jYPUCIUKIM]e Ha 4Ydje pe3uaeHTe he ce MpUMEHHTH
CFC 3akoHonaBcTBO.”! ,Bemy mucTy 3emasba je oOjaBuia, mpuMepa paji,
IlIsencka,” mok cy Uranuja, 'puka u [Topryrai, ¢ apyre cTpaHe, 06jaBHIIe CIH-
cak 3eMajba Koje ce Hajase Ha ,,IpHOj mucTu.”. OBaKBUM IPUCTYIIOM MoBehaBa
ce epukacaoct CFC 3akoHOmaBCTBa U CMamyjy aIMHUHUCTPATHBHU TPOIIKOBH,
jep ce komnanuje u3 onpeheHunx jypucaukimja (ca ,,0ene nucre), KOJ KOjUX je
MPUCYTaH MamkbU PU3UK OJI €pO3Hje MOPECKEe OCHOBUIIE, AyTOMATCKU UCKIbYUY]y
U3 1I0Jba ErOBE MPUMEHE.

Hexke 3emibe npykajy MoryhHoOCT ga ce 1O UCHYHElhY 3aKOHOM MPOIH-
caHnxX yciosa uckbyun npumena CFC 3akonomascTsa.” TToBogOM OBOT TIH-
Tamka HapouuTo cy paspalhena npaswia y YK, rae ce usysumama npumemnyjy
OWIO y OJJHOCY Ha MOjeAMHE KaTeropHje JOXO0TKa, OMIIO Y OJHOCY Ha TI0je/IH-
HE KaTeropuje nopeckux ooBesHuka. ,,IIpenynazHo® tectupame ce pasiukyje
3a TProBadku M (UHAHCHjCKU moxonak. [la 6u ce mckipyumina npumena CFC

3! Msyserak y oo morneny je Jlancka, y Kojoj (riTHjae H3 CBHX MOPECKHX jyPHCANKIIja,
ma W jgancke, mornanajy mox yaap CFC 3akonomaBctBa. Bun. Guide to Controlled Foreign
Company Regimes, 13.

3201 2013. romume y YK He Tpaxu ce BuIlle Ja KOHTPOJIMCAaHA KOMITaHUja Oy/ie 1o UI0KHa
HUCKOM HHBOY OIOpE3WBama, MpeMJa ce CYIITHHCKH Taj YCIIOB M JaJbe 3axXTeBa, jep je Yy
KOHTEKCTY u3y3umama on npuMere CFC 3akoHOaBCTBa MPOIKCAHO /1a ce OHO Hehe MPUMEHHUTH
Ha pe3u/ICHTE jyPUCAUKIHMja y KojuMa je nopecka croma Beha ox 75% crone y YK. Bun. Euro-
pean Tax Handbook, 61, 63.

3 Bun. European Tax Handbook, 308, 810, 915.

3 Bun. R. Brautigam, C. Spengel, F. Streif, 5.

33 Bun. European Tax Handbook, 810.

36 Pramja ox 2009. roguue mpuMemsyje 0BO 3aKOHOJABCTBO M HA KOMIIAHH]E PE3HICHTE
MOPECKHUX JYPHUCAMKIMja y KOjuMa je cTBapHO mopecko omntepeheme 3a 50% HIDKe HEro y
Uranuju. Bun. European Tax Handbook, 457, 524, 695, 810; Guide to Controlled Foreign
Company Regimes, 24.

37 Bun. Strengthening CFC Rules, 19.

VYrnaBHOM [0 TOra Jo0ja3d Kaga KOHTPOJMCAaHa MHOCTpaHa KOMIaHHja o00aBiba
CYLITHHCKY €KOHOMCKH akTHBHOCT. O TOMe Bullle y Jieity pajia nocBeheHoM yTuuajy omyke Cyzna
npasze y ciydajy Cadbury Schweppes Ha HallOHaJTHA 3aKOHO/IaBCTBA AP>KaBa WIAHMIIA.
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3aKOHO/IABCTBA 32 TPTOBAaYKH JI0XOAAK, OUTHA je UCIMYHEHOCT HEKOT OJ clie-
nehnx yciioBa: HEMOCTOjale MOPECKUX MOTHBA, HEYNPaBJbalbe HHOCTPAHOM
koMmanrjoM u3 YK U leHa caMOCTaHOCT, JIOK je 3a puHaHCHjCKH OMTHO Aa
HE TpeJlCTaBba BUIIEC 07 5% YKYITHOT JIOXOTKa WJIM J1a HE TOTHYE OJ] Cpel-
craBa TauHO ofpeleHnx Hamena.” Jlakie, y MUTamy je MPEIUMUHAPHO HCITH-
THUBaWE, KOje ce CIpoBOAU 03 yIyllTama y JeTaJbHUjy aHaJIU3Y, 33 Pa3iIuKy
o1 ,,[JIaBHOT* TeCTa, Yhja je CyIITHHA ¥ TOME Jia ce UACHTHPUKY]Y ,,3HadajHE
Jbyacke QyHkuuje” (eHr. significant people functions) KOHTpOJIUCAHE WHO-
cTpaHe Komnanuje. Peu je 0 KOHIENTY KOju ce KOPUCTH 3a oapehuBame 10-
OUTH CTajgHE TMOCJIOBHE jeMHUIIC W KOJH MMa 3a ITUJb CIIpOBOheme (yHKITHO-
HaJHE aHaju3e, Tj. YTBphUBame €KOHOMCKOT 3HAa4YeHa W3BPUICHUX aKTHBHO-
CTH U Ipey3eTe OAroBOPHOCTH,™ 0IHOCHO yTBphUBamE 1a JIM KOHTPOIUCAHA
MHOCTPaHAa KOMIAHM]a yNpaBiba pusnnuma u cpeacteuma.’’ IIpasmio je, na-
ke, na he ce moxomak omopezoBatu y YK y Mepu y K0joj ce MOXKe MpHITHCA-
TH ,,3Ha4ajHUM JbyJcKUM pyHKuujama“y YK, ¢ TUM na cy ¥ oBJlie IpornucaHa
OpojHa n3y3uMama.

[Mpunucanu 10X0AaK ce€ MOXKE OMOPE30BATH HA HUBOY aKIMOHapa, OWiIo
Kao AWBUIEH[A (IITO je MpaBHIIO), OMJIO Kao Mpuxoi of mocioBama (I'pu-
ka).® Ako apxaBa pe3sAEHTCTBA KOHTDOJHCAHE HMHOCTPAHE KOMIAHHje,
NPWJINKOM CTBapHE HCIJIaTe AMBUACHIU CIIPOBEAE OINOpe3UBame, HacTale
(eHOMEH JBOCTPYKOI OINOPE3UBamE, T€ jé y IHJbY HErOBOI OTKIAmama
HEOTXOJHO Tpely3eTu ojropapajyhe mepe. Ty ce MHCIH Ha METOJY U3Y3H-
Mama CTBAPHO PACIOJE/beHUX JTUBHICHIM, KOjy IPUMEHBY]Y, IpUMepa pajiH,
®uncka 1 Hemauxa,* u mMeTony (06MuHOT) KpemuTa, KOjy IPUMEY]y, PH-
Mepa pagu Ulnanuja u IlIsencka.® Uzyserak y oBom norieny je I'puka y kxo-
jOj ce 3aKOH He H3jallmbaBa y MOTJeAy NpHU3HaBamka IMpaBa Ha MOPECKH Kpe-
IUT, OJHOCHO U3y3UMambe.

39 Bun. Guide to Controlled Foreign Company Regimes, 62.

40 By, Ligjerana LijetkoBuh, ,,Tpanchepue uene”, 36opnux padosa Ilpasnot gpaxyriteiia
y Hosom Caoy 1/2009, 416.

I Bz New CFC Rules Put Emphasis on Significant People Functions, htp://www.tpweek.com/
Article/2979360/New-UK-CF C-rules-put-emphasis-on-significant-people-functions.html, 2. nenembap
2015.

2 Bun. Guide to Controlled Foreign Company Regimes, 62-63.

* Bun. S. Andersson, 14; Guide to Controlled Foreign Company Regimes, 24.

* YV Hemauxoj ma 61 (usHuKa A OCTBApHMIA INPABO HA H3y3uMame, u3Mely
NPHUIKCHBAKa U CTBApHE pacrojiesie AMBHACHAN He cMe mpohu Buie of cenaM roauHa. [IpaBHUM
munuMa 95% NpUMIbEHHMX TUBHACHIM ce M3y3uMa n3 ocHoBuie. Y (DHHCKO] 10 M3y3uMama
J0J1a3u ako u3Mel)y NpUIICHBaEba M CTBApHE paclojene NUBHICHIM HHje MPOLUIO BHIIE OX 5
roguHa. Bun. Guide to Controlled Foreign Company Regimes, 19, 23.

* Ibid., 56, 58.

“ Ibid., 24.
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3. CTAB OPI'AHA EBPOIICKE YHUIJE IIPEMA
CFC 3AKOHOJJABCTBY

3.1. Yaora Cyna npasjae EBporncke yHuje y cTBapamy NOPeCcKoOr npasa
EBporncke ynuje

ITopecko mpaBo EBporicke yHHje ce cTBapa MyTeM MO3WTHBHE WHTETpaIln-
je, Koja mojapa3yMeBa XapMOHM3ALUjy MyTeM IUPEKTHBA M KOOpAWHALHM]Y Iy-
TeM obOaBe3yjyhnx m HeooOaBe3yjyhux akara (Ipermopyke, CaolmTema U CI.),
yTeM pa3nmuunTHX Mel)yHapOIHHX YroBopa Koje 3akibyuyje EBporncka yuuja,"’
ald W MyTeM HeratuBHE WHTerpanuje. HeratuBHa uHTerpaiuja manudecryje
Kpo3 3a0paHy MOHallamka KOjeé BOAM HapyllaBamky YETUPU OCHOBHE ciio0one, U
to myteM mpakce Cyna npasne EBporicke yaumje (y masbem tekcty: Cyn HpaBne)
KOjU CTaBJba BaH CHare oApende HalMOHANHOT (IIOPECKOT) 3aKOHOAABCTBA KOje
IIPEICTaBJbajy NPENPeKy 3a BbUXOBY peaan3auujy.

YroBop o pyHKIMOHHCaKY EBporicke yHHje cap i cTaBKe KOje OrpaBia-
Bajy ITUCKPUMHHATOPHE HAIlMOHAJIHE Mepe (jaBHA TOJMTHKA, jaBHO 3]IpaBJbe U
jaBna curypuoct).” TIo cB0joj IPHPO/IH, OHE PETKO Kajia MOTY Jia IOCIykKe Kao
OCHOB 3a OTIpaBJ/iarke IMCKPUMUHATOPHE HAIIMOHATHE opecke Mepe. [lopen To-
ra, Cya mpaBJie je pa3BUO MPAKCY M0 KOjOj HAIMOHAIHA PECTPUKTHUBHA MeEpa
MOJKE OIICTaTH, ali CaMo aKo Cy MCIyeHH oapeleHu ycinoBu (eHr. rule of rea-
son concept) M TO: OHa Ce MOpa MPUMEHHBATH HAa HEJIMCKPHUMUHATOPAH HAYMH,
BEHO MOCTOjarbe MOpa HajlaraTy OIIITH (_]aBHI/I) MHTEpec, Mopa OuTH morogHa
3a OCTBapUBame 1IMJba KOjU jOj ce MpHIaje W, yjeOHO, Mopa OMTH MOIUTOBAaH
MIPUHIIMIT TIPOTIOPIIHOHATTHOCTH.

V¥ nocanamimoj npakcu, CyJ1 paB/ie je onpaBaaBao MoCTOjamke HallMOHAII-
HUX IOPECKHX MeEpa, KOje Cy MMale PEeCTPUKTHUBAH KapakTep, norpeboM na
06e306emn eukacHa (rcKkasiHa KOHTPOJIA, TOTpeOOM 1a ce 00e30eam Koxe3uja
MOPECKOT CHCTeMa, MOTPeOOM Jia ce CIpedd 3I0ynorpeda mpapa, MPHUHLIUIIOM
TEPUTOPHjANTHOCTH M HEYTPATH3aLHjoM Y Apyroj apxkasu.”’ Jlakie, Hako je jas-
HU WHTEpEeC MPWINYHO arcTpakTHa kKareropuja, Cyn mpaBie je y HEKOJIUITUHI
cllydajeBa OJIpeIo BEroBO 3HAUCHE HA TEPEHY OMOpE3UBabha.

Ty KOHTEKCTY OIlope3nBama mocedan 3Hauaj uMa Yroeop o EEA, 3akipydeH ca qpxaBama
unagunama EFTE. Bun. Lukasz Adamczyk, ,,The Sources of EU Law Relevant for Direct Taxati-
on“, Introduction to European Tax Law on Direct Taxation (eds. Michael Lang et al.), Linde,
Wien 2010, 23, 28-29.

* Buy. wn. 52 Consolidated Version of the Treaty on the Functioning of the European
Union, Official Journal of the European Union C 326/49 of 26 October 2012.

4 Buy. Ben Terra, Peter Wattel, European Tax Law, Kluwer Law International, Alphen aan
den Rija 2008, 33-34.

% Buy. Vanessa E. Englmair, ,,The Relevance of the Fundamental Freedoms for Direct Ta-
xation®, Introduction to European Tax Law on Direct Taxation (eds. Michael Lang et al.), Linde,
Wien 2010, 66-72.
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3.2. Onayka Cyna npasae y cayuajy Cadbury Schweppes

V ciyuajy Cadbury Schweppes® Cyn npasie je omTydHBao 0 CariacHOCTH
CFC 3akononaectea YK ca npaBom YHuje, npelu3Huje ca ¢iio00I0M OCHHUBA-
153, KOja je TapaHTOBAaHA PUMAPHUM TIpaBoM YHuje.’

VY Bpeme nonomewa oanyke, CFC 3akononascTtso ce y YK ce npumewuBa-
JI0 y cly4ajeBHMMa Kaja je pe3uJeHTHAa KOMIaHuja rocenoBasia Buiie o1 50%
Hepe3uAeHTHE (uinjaie, OCHOBaHE y JYPUCAMKLM)H ca ,,HUCKAM Hope3uMa‘’, Tj.
y CBHM Clly4ajeBUMa Kaja je rmopes miaheH ol cTpaHe KOHTPOJIMCAaHe HHOCTpa-
HE KOMIIaHHUje MamkU 0f] ¥ Tope3a kKoju 6u 6uo miahen y YK. Melhytum, 6mo je
MpoNHCaH YuTaB HU3 cuTyanuja y kojuma ce CFC 3aKk0HOJaBCTBO HHjE MpHMe-
wuBao.”> OJ] CBHX M3y3MMamba ,,TeCT MOTHBA je GO HajBaXHH|H, jep je mpy-
ka0 MOTYNHOCT MOPECKUM BJIACTHMA J[a Pa3MOTPE OKOJIHOCTH CBAKOT KOHKpPET-
HOT CJTyuaja, OJHOCHO J1a YTBP/E IIOCTOjakhe eBa3MOHNX MOTHBA.

YumeHnle y 0oBoM ciyuajy cy oune cneaehe: CS, pesuieHTHa KOMIIaHUja
VYK, je matnuna komnanuja rpyre Cadbury Schweppes xoja ce cacTtoju o Ko-
MaIHMja pe3uJieHara JpKaBa WiaHUIa ¥ HeWwIaHWIa Y HUje, YKIbYUHBIIU U JIBE
¢unmjane, CSTS u SCTI, y Upckoj, koje cy y To BpeMe Ouiie moABpruyTe mnope-
3y ox 10%. Ilopecke Biactu YK cy yrBpanie 1a HUjenaH of ycjoBa 3a U3y3H-
Mame HHUje 0o ncnymeH, na cy npumennie CFC npomnwce, Ha mTa je u3jaBibe-
Ha kaJiba y K0jOj Ce MCTAKJIO Ja je TAaKBO MOCTYIamke y CYIPOTHOCTH ca CI000-
JIOM OCHHMBama, cI000J0M MpYyXama YCIIyra, Kao 1 ca clo00JoM KpeTama Ka-
nutana. HanpoHamau cyz je, oTy/a, MOCTaBUO MUTAkE JIa JIH IMPUMAPHO MPaBo
VYHuje, koje ce omHocH Ha oBe ciobojae uckibyuyje CFC 3akonomascTro. Cyn
mpaBje je MPBO UCTAaKao Ja ce oBAe Mopa omryuuBaru o carigacHoctd CFC 3a-
KOHOJIAaBCTBA ca cJI000/I0M OCHHBAamba, jep je ped o puiijanraMa Koje Cy OCHOBa-
He BaH YK Han kojuMa MaTHIHA KOMITaHH]a IMa KOHTPOITY.

Hako je cTaHOBUINTE HAIIMOHAIHOT Cyna Owio na cy punujane y Mpckoj
OCHOBaHE Kako OM Owiie MOABPTHyTE IOBOJBHHUjEM IIOpecKoM pexumy, Cyn
MpaBJie je UCTaKao Ja YHHCHHIIA JIa PE3UICHT JpXKaBe WIAHHIE HACTOJH Jia PO~
¢uTHpa O MOPECKUX MOTOJHOCTH ApYyre Ap)KaBe UJaHWIE, HE MOXE JOBECTH
1o yckpahuBama c10004a rapaHTOBaHUX NMPUMAapHUM MPaBOM YHH]j€, OJHOCHO

! Bun. Cadbury Schweppes plc, Cadbury Schweppes Overseas Ltd v Commissioners of In-
land Revenue, Case C-196/04.

52 Bun. wn. 49 Consolidated Version of the Treaty on the Functioning of the European
Union.

53 TIpumMepa pau, ako KOHTPOJIHCAHA HHOCTPaHa KOMIIaHHja BOAW OAroBapajyhy MOTUTHKY
pacriofene OUBHACHIHM, ako ce 0aBW oApel)eHHMM akTUBHOCTHMA, ako HeHa NOOUT He Mperasn
onpehenu nznoc (50000£), uta.

3 By, Tom O’Shea, “The UK’s CFC Rules and the Freedom of Establishment: Cadbury
Schweppes plc and Its IFSC Subsidiaries — Tax Avoidance or Tax Mitigation”, EC Tax Review
1/2007, 15.
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HCTaKHYTO je Jia OCHUBame Quinjana y Mpckoj u3 mopeckux pasiiora, He mpe/-
CTaBJba 3JI0ynoTpedy ciioboie OCHUBama, Koja oMoryhyje koManujama nia oda-
BJbAjy CBOje€ aKTUBHOCTH KpO3 (puiMjaye, OrpaHKe W MPEJCTABHUIITBA H, yje/I-
HO, 3a0pamyje ’BUX0B HEjeHAK TPeTMaHa.

C o63upom Ha To 1a CFC 3aKk0HOIABCTBO YKJbyuyje pasivKe y TPEeTMaHy
PE3UICHTHUX KOMIIAHU]a, Y 3aBUCHOCTH OJ HUBOA TMOPECKOT onTepeliema KojeM
Cy TOJAPBPrHYTE KOMIIaHHje Koje oHe KoHTponuiny, Cya npaBjie je ucrakao aa
he moctojame CFC 3akoHOmaBCcTBa OMTH ONPaBAAHO aKO TO HAIAXKE jaBHU MHTE-
pec, ako je OHO TOJIECHO 3a OCTBapHBAIE 3aJaTOr IMJba M aKO j€ 33J0BOJHECH
MPUHLIMI TPOTIOPLHOHATHOCTH

Hexe apxase, ykspyuusid u YK, ucrakie cy aa nocrojame CFC 3akono-
JIAaBCTBA HaJNaXXe jaBHHM MHTEpec, Tj. 60pOa MpoTUB mopecke eBasuje. Mehytum,
craB Cyna mpaBne je OMo Jja YAbCHHIIA Ja je (rInjajia OCHOBaHA YV 3€MJBH 3a
HUCKMM HHBOOM OIIOpE3WBaba HE 3HAYW J]a CE OIIITa MPETIHOCTaBKa BpIICHa
eBa3uje MOXKe OJPKaTH, U Ja OM ce, OTy/a, Y CBAKOM KOHKPETHOM CIIy4ajy MO-
pajio J0Ka3aTu Jia cy IPUCYTHH Y LEJOCTH BELITAUKU apaH)KMaHH KOjU 32 LHJb
nMajy M3UrpaBambe Mopeckux npomuca. Jlakie, 6opba mpoTUB MOpECcKe eBasuje
Ou ce Moria MpPUXBATUTH KA0 OIPaBIame 32 PECTPUKTUBHHU TPETMaH CaMO aKo
Cy y NIUTalky Y [EIOCTH BENITa4KK apamkMand. Kako Ou ce yTBPIHUIO BUXOBO
MIOCTOjame, HEOMTXOIHO j€ Y3eTH Y 003up IuJb c1o00ae OCHHBama, a TO je Ja
JpKaBJbaHU 3eMajba YIaHHIIA YIECTBY]Y HA CTAOWIIHOj U TPajHOj OCHOBH Y €KO-
HOMCKOM XHBOTY Ap>KaBe WIaHHUIIEC KOja HUje BHUXOBA JpKaBa Mopekia, Tj. Out-
HO je 1a ce 00aBJba CYIITUHCKA €KOHOMCKA aKTUBHOCT, KPO3 CTaJIHO MECTO HO-
CIIOBama, HA HeoJipeleH! Mepro/.

Cyn mpaBze je motoM ucrakao na je CFC 3akOHOZaBCTBO TOJIECHO Ja OCY-
jeTH Tpakcy Koja 3a IuJb uMa u3beraBame miahama mopesa. Kana je y nuramy
ycioB npornopunonansoctu, Cyn mpasze je ucrakao na CFC 3akoHOIaBCTBO
YK cagpxu unTaB HU3 H3y3eTaka Kajua ce oHo Hehe mpuMeHuTH, YKIbyayjyhu u
T3B. TECT MOTHBa. MeljyTuM, YHbEHUIIA Jla je HaMepa OCTBapUBaba MOPECKUX
MOTOJJHOCTH TOZCTaK/Ia OCHUBabE (QUIIMjalie U 3aKJbYUYHBamke TPAHCAKIHMja U3-
Mmely e 1 MaTn4He KOMITaHHje, HHje JT0BOJbHA JIa Ce 3aKJbYUH J]a IOCTOjH Y Iie-
JIOCTH BEIITAYKU apaH)XMaH 4Ydja je cBpxa Ja ce usberne rahame nopesa. [a
0u ce yTBpAMJIO TOCTOjarbe BELITAUKUX apamXMaHa, mopel cyOjeKTUBHOT (Ha-
Mepe CTULaka MOPECKUX IMTOTOAHOCTH), MOPajy a Oyly UCIYHEHH U 00jeKTHB-
HU eJIEMEHTH KOjH yKa3yjy Ja OCHHBame KOHTPOJFCAHE MHOCTPaHEe KOMITaHHje
0JlpakaBa eKOHOMCKY CTBapHOCT, Tj. MOpa OUTH yTBpheHO J1a T HaBe/IeHa KOM-
naHuja ©Ma oAroBapajyhu mpocTop, Kaaap U ornpemMy 3a 00aBJbarbe JeNaTHOCTH,
Tj. J1a U je c1000j1a OCHUBAamka CYIITHHCKY peanm3oBaHa. OcuM Tora, He Tpeba
3aHEMapUTH HHU YMILEHUILY J1a JioKa3e oOe30eheHe on cTpaHe mMaTWyHe KOMIIa-
HUje Ha/AJIeKHE NMOPECKE BIACTH MOTY IPOBEPHUTH IyTEeM OATOBapajyhnx mpas-
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HUX WHCTpyMeHata y3ajamHe nomohu. OHo 1mTo je HajBaxkHuje, Cyn mpasje je
HCTaKao J1a je Ha HAllMOHAJIHOM CyIy Jla OAPEIH /a JIM TeCT MOTHUBA BOAM TyMa-
4Yewy Koje oMoryliyje onope3uBame caMO y IENOCTH BEIITAYKUX apaHKMaHa.
Axo ce mob6wuje moTBpaan oarosop, CFC 3akonomaBcTBO he OUTH KOMIATHOMII-
HO ca IpaBoM YHHje, Tj. Ouhie 3a0B0JbEH NPUHLUII POIOPLHUOHAIHOCTH.
Hakine, Cyn mpaBJie je y OBOM Clly4ajy JOHEO OJJIYKY Ja mpaBo EBporcke
yHHje Mopa aa Oyze TyMadeHo Tako Ja He MOCTOju MOTYhHOCT 1a ce y opecKy
OCHOBHILYy PE3HJCHTHE KOMIIaHUje YKIbYUYH JOXOAaK KOHTPOJIHMCAHE KOMITaHHje
MOJBPTHYTE HHKEM HHMBOY ONOPE3HMBAaIba, OCUM aKO HHUCY Y THTaby Y LEIOCTH
BEIITAYKY apamkKMaHH KOjU UMajy 3a b m30eraBame nomaher mopesza. Camum
THM, TaKBe Mepe He cMejy OMTH NMpHMEHmhCHE TaMo TJE je JO0Ka3aHOo, Ha 0a3u
00jexkTHBHUX (paKkTOpa, Ja YIPKOC MMOCTOjaby MOPECKUX MOTHBA, KOHTPOJIHCAHA
KOMITaHHWja y JPYroj YWIaHHIU 00aBJba HCTHHCKY CKOHOMCKY aKTHBHOCT.

3.3. Ytunaj onayke Cyna npasae y ciayuajy Cadbury Schweppes
HA HAIIMOHAJTHA 3aKOHOJAABCTBA /IPKaBa YIAHULA

Kao peaknuja va omyryky Cyna npasne y cinydajy Cadbury Schweppes Behu-
Ha JIprkaBa wiaHWIa je nckipydmia npuMmerny CFC 3akoHOMaBCTBa Kanma Cy y IH-
Tamky PEe3UIEHTH ApxaBa wianuua EY, onHocHo EEA,55 O] YCIIOBOM Ja 00a-
BJbAjy CYIITHHCKY eKOHOMCKY akTHBHOCT.’® IIlmanuja u ®paniycka cy 6ue je-
JMHE WiaHuIe YHH]e Koje Cy TAaKBO pellemhe nMaie u npe omtyke Cyna npasze.”’
Jancka je jenuua wianuiia koja npumemnyje CFC 3ak0HOaBCTBO M HA PE3H/ICHT-
HE ¥ Hepe3uAeHTHE Qrrjaie, 6e3 003upa Ha TO J1a Ik 00aBJbajy CYIIITHHCKY €KO-
HOMCKY aKTHBHOCT, IIITO HaBOAW Ha 3aksby4ak na CFC 3akonomaBcTBO v JlaHCKO]
HE Y/I0BOJbABA MPUHIIMITY MpornopiuonantocTi.”” Ecronnja, Utanuja, JInteann-
ja, YK u Iosbcka u3 nosba npumene CFC 3akoHOMaBCTBA €KCIUIMIIMTHO HE HC-
KkJbyuyjy pesuaente EY, ognocHo EEA, anu ony, Kao u Apyru pe3ueHTH, UMajy
MOryhHOCT Jia JIOKaXy Jia 00aBJbajy CYIITUHCKY €KOHOMCKY aKTUBHOCT, 1a CE y
toMm ciny4ajy CFC 3akonomaBcTBo Hehe mpuMeHUTH.

35 PuHCKa He PUMERbYje H3y3uMarbe Ha JInxrerurraja. Bun. European Tax Handbook, 243.

56 Ibid., 243, 269,308, 383; Guide to Controlled Foreign Company Regimes, 25, 52, 57, 58.

> Bun. R. Briutigam, C. Spengel, F. Streif, 7.

58 Bup. Peter Koerver Schmidt, ,,Are the Danish CFC Rules in Conflict with the Freedom
of Establishment? — An Analysis of the Danish CFC Regime for Companies in Light of ECJ Case
Law*, European Taxation January 2014, 8.

%y Ecrommju je m3naTa ,,0ema mECTa 3eMalba, KOja YKJbydyje YIMABHOM HIAHHIE
EBporicke yuuje, OELl/I-a u npxaBe ca kojumMa UMa 3aKJbyueHe IOpPECcKe YroBope, Tako ja ce,
cBakako, CFC 3aakoHomaBcTBO Hehe mpuMeHNTH Ha BUXO0Be pesuaeHTe. llTaBuie, He 3axTeBa ce
HU Ja KOHTPOJMCaHa WHOCTpaHa KOMIIaHHMja, PE3UICHT 3eMibe ca ,.0eme” mucre, oOaBiba
CYIITHHCKY €KOHOMCKY akTUBHOCT. Bun. Guide to Controlled Foreign Company Regimes, 16, 34,
40, 62.
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Cnoboaa ocHuBama je ciioboja koja ce ocTBapyje ynyrap EY, ogHocHO
EEA. Jla je Cyxa npasne y cinyuajy Cadbury Schweppes oltyunBao o carjacHo-
cru CFC 3akoHOIaBcTBa ca ci100070M KpeTama Kaluraia rocieaune ou onme
JAJIEKOCEXXHHU]e, ¢ 003MPOM Ha TO MPHMAPHO MPaBO YHHjE HE JOMYIITa OTPaHH-
Yyemwa c1000/e Kperama KanuTtaia HU u3Mel)y wianuua u tpehux apxkasa. Heka
UCTpakKMBama Cy mokasana 1a cy m3Mene CFC 3akoHozmaBcTaBa y pkaBaMa 4iia-
HutlamMa HakoH omryke Cyna npasne y ciydajy Cadbury Schweppes nosene 1o
nopacTa IMacMBHUX MHBecTHIMja y 3eMibe EEA ca HuCkuM mopeckum ontepehe-
mem,” kao u fa 1a je CFC 3aKOHOIABCTBO 3HAUajaH (DAKTOP HPUIMKOM JOHOILIE-
1a OJUTyKA O yllaramy nacusHuX cpejcrasa.’’ Taxolje, OpacT CrelMjalHuX T10-
PECKUX pexXUMa Yhju je b 00e30ehuBame NPUBIICrOBAHOT MTOPECKOT TpeTMa-
Ha ozpeleHnM KaTeropujama Npuxoa HHTeNeKTyaaHe cBojune (enr. [P boxes), je
JMpeKTHA nocienuna de facto yknnama CFC 3akoHonmaBcTBa yHyTap Yanmje,” o-
HOCHO OTpaHMYaBama HEroBe MPUMEHE Ha CaMO BEIITauKe apaHKMaHe.

3.4. CraBoBu ocTaiux oprana EBporncke yHuje y norueny
CFC 3akoHoaaBcTBa

Oxko notpebe 3a mpey3uMameM ojaropapajyhinx mepa y 60pou mpoTHB 10-
pecke eBa3uje Ha HUBOY EBpoIicke yHHje IPUCYTaH je BUCOK CTENEH carjacHo-
ctu. Tako, EBponicka komucwuja je jyna 2012. roauHe ofprkaiia jaBHy paciipasa,
y miIby (opMyJTIHCcama OMIITET IPUCTyMa y 00pOu MPOTHB MOpecKe eBasuje. 3a-
KJBYYWIJIO C€ Ja je TJIaBHU M3a30B MOPECKHX BIACTH Ap)KaBa WIaHHIA IpeMe-
LITake IOPECKE OCHOBHILIE Y 3€MJbE Ca HUCKUM IOPECKUM onTepehemeM, Kao 1
Jla je TaKBO CTame JISJIMMUYHO TTOCIIENIA U MTOCTOjalha HEKOOTIEpaTHBHUX T10-
peckux jypucaukiuja.®”’

Kaxo ycBajame aHTH-a0y3MBHUX Mepa MOXE CTBOPHTH IpoOieMe Be3aHe
3a BUXOBY HEcarjJacHOCT ca mpomnucuMma EBpolicke yHHje W MelhyHapomHuM
npasunuma, Caset je 2010. roguae ycBojuo Omryky o koopauHanuju CFC 3a-
KOHOJABCTBA U NPABUJIA O yTameHOj KanuTanmsauuju,” y kojoj cy mate oxgrosa-
pajyhe npenopyke. Haume, npskaBe wianuue 61 Mopaje Ja uMajy y BUAY J1a OA-
peheHn MHIWKATOpW yKa3yjy Ha TO Ja je TOXOJaK BEIITadyKH NMPEYCMEPEH y
JpyTy TOPECKy jypucAuKUMjy. IbuxoBa cymruHa je y Tome Ja OCHHBame KOH-

60 Bua. Martin Ruf, Alfons J. Weichenrieder, CFC Legislation, Passive Assets and the Impact
of the ECJ’s Cadbury-Schweppes Decision, Working Paper No. 4461, CESifo, Munich 2013, 15.

%' Bun. R. Brautigam, C. Spengel, F. Streif, 2-3.

% Ibid., 3.

% Discussion Paper on Possible Future Measures against Non-Cooperative Jurisdictions
and Aggressive Tax Planning and Possible Strategy at EU Level-Seminar July 17 2012.

5 Council Resolution of 8 June 2010 on Coordination of the Controlled Foreign Corpora-
tion (CFC) and Thin Capitalization Rules within the European Union, Official Journal of the
European Union C 156/1 of 16 June 2010.
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TpOJIMCaHe MHOCTPaHEe KOMIIaHHje He KOPECIIOHAMpPa ca HaMepoM 00aBJbama Cy-
IITHHCKE CKOHOMCKE aKTMBHOCTH, Jla HE MOCTOjU Cpa3MepHa Be3a u3Mely ak-
TUBHOCTH KOj€ OHA BPIIM M HCHUX MPOCTOPHja, 0cO0Jba U OMpeMe, Ja TakBa
KOMITaHHja UMa MHOTO BHWIII¢ KalMTajla HO INTO je MOTPeOHO 3a 00aBihame ak-
TUBHOCTH, K20 H JIa Cy 32 iy I'€HEPaIHO CBOJCTBEHHU apaHKMaHU KOjU CY JIHIIIe-
HU CKOHOMCKE CTBapHOCTH, OJHOCHO KOjU Cy TPEay3eTH y IHJby H30eraBama
mahama mopesa.

4. 3AKJbYYHA PASMATPABA

[MocnenmUX HEKOIHMKO TOAMHA T0jayaBa ce CBECT O pa3Mepama Mmopecke
eBasuje, Tako Ja He M3HeHalyje unmeHHna Jia ce mocrerneHo mosehasa Opoj
JpkaBa 4diaHWa EBpoOTCKe yHUje Koje Cy y CBOje MOpPECKe CHCTEME YBeje
CFC 3akonomaBctBo. OBO 3aKOHOJJaBCTBO, CaMO MO CE0U, MPETIOCTaBJba pas-
JMKE Y OPECKOM TPEeTMaHy KOMIIaHH]ja, y 3aBUCHOCTH OJf HUBOA TIOPECKOT OIl-
Tepehema KojeM cy H3II0KEeHe, Tla Ce MOXe MocMaTpaTd M Kao (pakTop Koju
yTHYE Ha JIOHOLICHE OJUTYKEe O MECTy OCHMUBamba MAaTHUYHE KOMIIAHHUjE, OIHO-
cHO (unujana.

Anamuza CFC 3akoHOo/IaBCTaBa JIp)kaBa WiaHUIA Y HUje MoKa3ana je Ja Me-
hy muMa mocrtoje u3BecHe pasiiuke y morneny ypehema oBor muHctuTyTa. Ilo-
cToje wianuile, monyT YK, y Kojuma je 0BO 3aKOHOJJaBCTBO MPIIIMIHO pa3pale-
HO, a CBE Kako OWM mUMe OMO MOroh)eH MCKIBYYHMBO OHAj JOXOJAaK KOjU je Be-
MITAYKH MPEyCMEPEH Y JAPYTY MOPECKY jYPUCIUKIHN]Y M3 €Ba3HOHUX MOTHBA.
TaxBo CFC 3ak0HOAaBCTBO, 110 PUPOIH CTBAPH, MOJpazyMeBa BEIMKH Opoj 13-
y3UMama U, CAMUM THM, CTPYYHY MMOPECKY aMUHUCTpanujy. Pasnuke y morie-
Iy 3aXTE€BaHOT KBaIH(PHUKOBAaHOT ydenrha y KOHTPOIMCAHO] HHOCTPAHO) KOMIIa-
HUjU ¥ y TIOTJIEAY TOra IITa Ce CMaTpa jypUCIUKIMjaMa ca HUCKUM TIope3uMa cy
Haj00JBHM TIOKa3aTeJb 3aWHTEPECOBAHOCTH jEIHE NprKaBe 3a 3amTHTOM jomahe
IOpPECKe OCHOBHIIC. YTOpPEIHONPaBHA aHAJM3a je, Takohe, mokasana ja je Ha
obnmkoBame CFC 3aKkoHO/IABCTBA Yy JipikaBama YiaHUIaMa YHHUje BEJIMKH YTH-
naj umana omnyka Cyna npasne y cinydajy Cadbury Schweppes. Jlancka je npu-
Mep JIp’KaBe YiaHUIE Koja je (OpManHO CBOj€ 3aKOHOAABCTBO ycarjacuia ca
OBOM OTYKOM, Tj. lheHO CFC 3aK0HOIaBCTBO HHjE TUCKPUMUHATOPHO, ald HE
YI0BOJbaBa MPHUHIIUITY ITPOIIOPIIUOHATHOCTH.

Omyka Cyna npasae y ciyuajy Cadbury Schweppes je joll jelHOM TOKa-
3ana Jja ce pasiuke u3Mel)y apkaBa WiaHWIA Y TOTIIEAy HEMOCPEIHHX Mopesa
MOpajy TOJIEpUCaTH, OJTHOCHO JIa OHEe HHCY Npenpeka 3a GyHKIMOHUCAKE YHY-
Tpalmer Tpxkumra YHuje. HanMe, cBe MOK ce HE MOCTUTHE CarjlaCHOCT OKO
XapMOHH3alKje HeToCcpeIHIX opesa, Ap)KaBe WIaHWIEe MOTY MPOIUCHBATH HU-
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CKe MOpECKE CTOIE, KaKo OU CBOje TEPUTOpPHUje YUHWHIIIE MPUBIAYHUM 32 WHBE-
CTUTOpE W3 ApPYrux Apxasa. CaMHM THUM, OCHHUBamE KOMIIAHHMja y Ap)KaBama
YIaHWLaMa UCKJbYYHBO y CBPXY Kopuiihema MOpecKux OJaKIInia Huje 3a0pa-
IbCHO, aKO OHE 00aBJhajy CYMITHHCKY EKOHOMCKY akTHBHOCT, uuMe je Cyn
npasae npehyTHO a0 carfiacHOCT Ha Mpakcy Koja OM ce MOrja O3HauuTH Kao
forum shopping, Tj. IpakCy Ha OCHOBY KOje KOMIIaHHje CI000y OCHHBama MO-
Ty peain30BaTH y OHOj YIAHWIM KOja je 3a HHX MOPECKH HajIIPHXBaTFUBH]a.
OcJioHair 3a TO Mpou3iia3u U3 came npupojie Epporcke yHuje.

1294



36o0puuk pagosa [Ipasror ¢pakynrera y Hosom Cany, 3/2015

Cvjetana M. Cvjetkovic, Assistant with Ph.D.
University of Novi Sad

Faculty of Law Novi Sad
C.Cvjetkovic@pf.uns.ac.rs

CFC Legislation in the European Union

Abstract: In this paper the author considers CFC legislation in the Mem-
ber States of the European Union, and points to the official attitude of the insti-
tutions of the European Union toward CFC legislation. Special attention in this
paper is focused on Judgment of the Court of Justice of the European Union in
the case Cadbury Schweppes. The aim of the paper is to analyze CFC legisla-
tion in the Member States in order to determine its basic characteristics, as well
as to determine its compatibility with freedoms guaranteed by the primary law
of the European Union, i.e. with Judgment of the Court of Justice of the Euro-
pean Union in the Cadbury Schweppes case.
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