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The subject of the paper is the judgment of the European Court of Human Rights
in the case Kovacevi¢ v. Bosnia and Herzegovina. The judgment reflects the
Court's opinion on discrimination against particular groups of citizens who may or
may not, depending on the approach and attitude, use their active voting right in
the elections for the Presidency of Bosnia and Herzegovina and the House of
Peoples of the Parliamentary Assembly. e novelty of this judgement is in the fact
that the Court analysed the possibility of exercising active voting right while in
previous cases it decided on discrimination against groups of citizens regarding
the exercise of passive voting right. e judgement has to be criticised for several
reasons and from several angles. e Court did not consider the legal nature of the
Presidency and the House of Peoples which led it to wrong conclusions regarding
discrimination against. It only took into consideration that the Others as well as
some segments of constituent peoples could not be represented in these institu-
= tions. However, this fact has already been contained in several other judgements.

e novelty is that the Court has judged that a voter cannot exercise the active vot-

ing right since he/she cannot vote for his/her preferred candidate for his/her ethnic

affiliation and/or Entity place of residence. e purpose of this paper is to challenge

this view and particularly to oppose the attitude that the implementation of this
. ol judgement has to introduce the solution that Bosnia and Herzegovina has to be-

come one electoral district.
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The European Court of Human Rights (ECtHR) has judged in the case of Kovacevic¢ v. Bosnia and Herze-
govina (2023). This judgment treats some constitutional issues in Bosnia and Herzegovina fundamen-
tally. Therefore, it could seriously influence the present-day constitutional order of Bosnia and Herze-
govina. Although the judgment caused profound political disagreements in Bosnia and Herzegovina,
one could expect serious theoretical and political debates in the future when the question of its ful-
filment becomes acute. At the moment it is not the case since the political crisis turns around other
constitutional and political issues. However, when the problem of non-fulfilment of the judgment
becomes an important issue, the debates over it will arise ( ).

The ECtHR has already made several judgments which could have implications for the constitutional
system of Bosnia and Herzegovina. All of them have been centred around the issues of discrimination
of particular social groups (constituent peoples or the Others), the composition of particular political
institutions (The Presidency of Bosnia and Herzegovina and the House of Peoples of the Parliamen-
tary Assembly of Bosnia and Herzegovina), and the existence and fulfilment of the passive voting
right. These cases are Sejdi¢ and Finci v. Bosnia and Herzegovina (2009), Pilav v. Bosnia and Herzegovina
(2016), Zorni¢ v. Bosnia and Herzegovina (2014), Slaku v. Bosnia and Herzegovina (2016), and Pudaric v.
Bosnia and Herzegovina (2020).
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The present case is similar to previous ones to some extent. It is also about discrimination dealing
with the constitutional and political position of the Others, i.e., those citizens who do not belong to
any constituent people. However, this case introduces one more issue which has not been the object
of previous cases, namely the active voting right or the right to vote.

The case has to be analysed in different ways. Firstly, it has to be analysed starting with the principles
of consociation democracy which is the type of democracy and political regime that has been consti-
tutionalized in Bosnia and Herzegovina ( ; ). Secondly,
it has to be analysed considering the principles of federalism since Bosnia and Herzegovina is a federal
state. The primary method of analysis has to be the positive legal method since | shall analyse the
Constitution of Bosnia and Herzegovina and the Electoral Law. However, the analysis has to be com-
parative as well since it could be useful to understand how other federal states have solved the prob-
lem of constituencies for the election of the federal institutions.

Besides the legal methods, it is necessary to use the methods of other sciences, particularly sociology
and political sciences. This is important because a political system depends on social relations and
political subjects who influence it. It is impossible to think about a political system and to make deci-
sions on it without taking into consideration the reasons for the creation and functioning of a system.
The legal analysis which would take into consideration only abstract notions of discrimination and
human rights generally would miss its aim.

The purpose of this work is to critically examine the judgment, to show its strengths and weaknesses,
and to presuppose what the possible outcomes could be when it comes to the fulfilment of the judg-
ment.

The applicant in the case is Mr Slaven Kovacevi¢, a citizen of Sarajevo, in the Federation of Bosnia and
Herzegovina, who is also an adviser to a Croat member of the Presidency of Bosnia and Herzegovina.
He does not declare affiliation with any constituent people or any other ethnic group. He complained
that he could not vote for the candidates of his choice in the 2022 general elections because of the
legal provisions which introduce territorial and ethnic requirements for candidates who stood in the
elections for the Presidency of Bosnia and Herzegovina and the House of Peoples of the Parliamen-
tary Assembly of Bosnia and Herzegovina. He claimed that the candidates who he would vote for
were not from the “right” Entity or ethnic origin. In his opinion, Articles 13, 14 and 17 of the European
Convention for Human Rights (“Convention’) as well as Article 3 of Protocol No. 1 and Article 1 of
Protocol No. 12 were violated.

Bosnia and Herzegovina is composed of two Entities — the Federation of Bosnia and Herzegovina
(“Federation”) and the Republika Srpska. Although their legal nature has not been clearly and explicit-
ly defined in the very Constitution since they have been defined only and exclusively as “Entities”, it is
pretty clear that they are federal units in a federal state ( ;

). This is an important issue for the analysis. As shall explain later on, it seems that the ECtHR has
not taken it into consideration seriously enough.

The Parliamentary Assembly of Bosnia and Herzegovina is a bicameral representative and legislative
body at the state level. It is composed of the House of Representatives and the House of Peoples. The
House of Representatives is composed of 42 directly elected deputies, 28 of them from the Federa-
tion and 14 from the Republika Srpska. Since they are elected directly, it seems that they represent
the citizens or at least the citizens of their respective entities. However, the fact that so-called entity
voting has been constitutionalized as a means for the protection of the entities’ interests is not a clas-
sical representation of citizens ( ).
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The House of Peoples also has a hybrid character. It is primarily a representation of the constituent
peoples as the societal segments in a fragmented and segmented society. This fact is of fundamental
importance for understanding the nature of the constitutional system of Bosnia and Herzegovina.
Therefore, it had great importance for the understanding of the case Kovacevi¢ v. Bosnia and Herze-
govina (2023). The Court could not ignore the considerations of the legal nature either of particular
political institutions or of the constitutional system as a whole.

The Presidency of Bosnia and Herzegovina is a collegial head of state composed of three members.
One of them is a Serb elected directly by the citizens in the Republika Srpska, while one Bosniac and
one Croat are elected also directly by the citizens in the Federation. One thing is not disputable: the
Presidency is the head of state. However, it is only one aspect of its legal nature. Another equally im-
portant question is who the members of the Presidency represent. The answer to this question is
important since the Court had to consider it when deciding on the application. The Constitutional
Court of Bosnia and Herzegovina has expressed an opinion in the U 5/98 case that the Presidency has
been the representation of citizens since the citizens elect its members. In my opinion, however, the
members of the Presidency represent their respective constituent peoples ( ;

). Some authors point out that the Presidency is shaped in such a way that the
power is divided between three constituent peoples and that each member is a representative of one
constituent people and of one of the Entities ( ).

The applicant complained that he has been discriminated against in the enjoyment of the right to vote
(para. 39 of the Judgment). Since the House of Peoples exercises important functions according to
the Constitution of Bosnia and Herzegovina and the applicant cannot participate in the exercise of the
House’s powers, he cannot influence the decisions made by the House although they affect him as
well as those who declare themselves in the same way as he does. For these reasons, the Court has
found that Article 1 of Protocol No. 12 is applicable.

The applicant claimed that Bosnia and Herzegovina was not a genuine democracy but an ethnocracy
(para. 44 of the Judgment). He thought that the three constituent peoples controlled the state insti-
tutions while all the others were second-class citizens with no real political influence.

He also claimed that he was discriminated against on the grounds of his ethnicity and place of resi-
dence since he was not represented in the House of Peoples of the Parliamentary Assembly of Bosnia
and Herzegovina.

The Government claimed that the applicant was not discriminated against on any of the prohibited
grounds for several reasons (para. 47 of the Judgment). Firstly, the existing constitutional system was
a result of the war in Bosnia and Herzegovina and the time was not yet ripe for changes in the consti-
tutional system which would be a simple reflection of the majority rule (para. 46 of the Judgment).
Secondly, the Government expressed its view that the applicant had the right to vote (active voting
right). Since he also had the right to choose his residence, he could change it and therefore vote for
Serb candidates if his place of residence would be in the Republika Srpska.

The Court thought that the system of ethnic representation could be maintained in some form. Still,
even in that case, it should be secondary to political representation, should not discriminate against
Others and citizens of Bosnia and Herzegovina and should include ethnic representation from the
entire territory of the State (para. 74 of the Judgment).

The applicant also claimed that he was discriminated against since his choice in elections to the Presi-
dency was limited to candidates who declared themselves as Bosniacs or Croats. He was also discrim-
inated against since he could not stand for election to the Presidency since he did not declare affilia-
tion either with Bosniacs or Croats. The applicant claimed that his right to vote was limited because of
the combination of ethnic and territorial requirements.
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The problem for the Court had also to be found in the fact that the applicant, as a resident of the Fed-
eration, was not entitled to vote for the Serb candidates (para. 73 of the Judgment). In the same par-
agraph the Court concludes: “Therefore, unlike persons from the Federation who declare affiliation
with Bosniacs and Croats and persons from the Republika Srpska who declare affiliation with Serbs,
the applicant is not genuinely represented in the collective Presidency”. The Court observed that the
Presidency is a state and not an entity-body whose decisions and policies influence all citizens regard-
less of their ethnicity and place of residence. Since this was the case, the applicant had the right to
decide on the composition of the Presidency in the elections as well as to stand as a candidate.

The Court decided that there has been a violation of Article 1 of Protocol No. 12 in respect of the com-
plaint about the composition of the House of Peoples and about the elections to the Presidency.
Some authors argued that the Court ruled once again that the constitutional system based on power-
sharing has been incompatible with the European Convention for Human Rights ( ),
which is a hypothesis which has to be challenged.

First of all, the Court has already decided on the issue of the right to vote in Bosnia and Herzegovina in
several cases which | have mentioned in this text. However, it is important to note that in these cases
the Court has decided on the discrimination against on the grounds of ethnic affiliation and/or place
of residency regarding the passive voting right. The issue in these cases has been whether the appli-
cants had the right to stand in the elections for the House of Peoples of the Parliamentary Assembly
and/or the Presidency of Bosnia and Herzegovina. In all these cases, the Court decided that discrimi-
nation against the appellants existed on the grounds of their ethnic affiliation and/or place of resi-
dence since they could not stand in the elections.

Therefore, the discussion about discrimination against Others or even of particular constituent peo-
ples depending on the place of residence of their members in the light of the passive voting right is
obsolete. Nonetheless, the Court has decided that the composition of the House of Peoples of the
Parliamentary Assembly of Bosnia and Herzegovina is discriminatory since not all citizens can be
electedin it.

Paragraph 74 of the Judgment is interesting and important for the discussion here. The Court thought
that the system of ethnic representation could be maintained in some form. Of course, it did not and
could not explain what it meant by the words “in some form” since it was not its task to propose to
the Parliamentary Assembly the content of possible constitutional reforms. It is doubtless that the
Court has formulated its political attitude claiming that the system of ethnic representation could be
maintained in some form. The opposite conclusion could be made if one knew that the Court intended
to conclude that the system of ethnic representation in some form would not be opposite to the no-
tion of human rights as it was defined in the Convention, including discrimination against citizens on
ethnic grounds or the place of residence.

The Court also formulated its political attitude claiming that ethnic representation should be second-
ary to political representation. First of all, the Court understood political representation as the liberal
democratic model of political regime, as the opposite of ethnic representation which is essentially the
political regime of consociation democracy. It gave the primacy to political over ethnic representa-
tion. One could argue that the Court did it since ethnic representation has been founded on discrimi-
nation against some citizens on the grounds of their ethnicity or place of residence. However, this was
not the case since discrimination could be eliminated even if ethnic representation would be pre-
served not only “in some form” but even as the main principle of the organization of state power. For
example, it could be possible to prescribe the right to vote (both active and passive) to all citizens
regardless of their ethnic affiliation and place of residence and at the same time to preserve the polit-
ical regime of consociation democracy, i.e., to preserve ethnic representation as dominant. That is the
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reason why it has not been necessary for the Court to contemplate whether ethnic representation
should be secondary to political representation or if some sort of equilibrium between them would be
acceptable.

It is quite clear that the principle of ethnic representation prevails in the constitutional system of Bos-
nia and Herzegovina. It is not the only principle of organization of state power since it is combined
with the principle of citizens’ representation. The principle of ethnic representation certainly is not
secondary to political representation. It is not clear at all how the constitutional system would look
like if ethnic representation were secondary to political representation. The Court did not explain it
although it was not its duty to do it. Such an explanation would be a political trap for the Court. How-
ever, one can conclude with a great degree of certainty that the Court had in mind that the constitu-
tional system should be a liberal democracy with some (limited, of course) features of consociation
democracy. Another conclusion is not possible since the phrase “secondary to political representa-
tion” could be understood only in the sense that consociation democracy is a supplementary element
of the democratic political regime.

There was no need for the Court to formulate such an assessment. It is not its competence to give
advice to states or to formulate opinions on desirable political and constitutional arrangements. The
same conclusion is valid even if one takes into consideration the fact that in the same paragraph the
Court concluded that ethnic representation should not discriminate against Others and citizens of
Bosnia and Herzegovina. It is possible to construct such a constitutional system which would not dis-
criminate against anyone while at the same time having ethnic representation as its basic feature.
During the past fifteen years, there were few draft constitutional amendments which were based on
the notion that consociation democracy would remain the basis of the constitutional system while
Others would be included in all institutions on an anti-discriminatory basis (

; )-

One can agree with the conclusion that the constitutional system of Bosnia and Herzegovina is an
ethnocracy. The question is not whether it is time to overcome it ( ), but whether it can
be overcome at all for two reasons. Firstly, how such a constitutional system could be overcome if
there was no consensus for its overcoming? Such an outcome could be possible only on the basis of
the adoption of a completely new Constitution of Bosnia and Herzegovina which is obviously impossi-
ble. Secondly, even if this could be possible, the question is whether it would be desirable. The main
issue here is not whether one is ideologically closer to ethnocracy than to genuine political democracy
but rather what kind of constitutional system is possible in a state and segmented society (

).

On the other hand, it seems that the Court concluded that it was only possible to overcome discrimi-
nation with the abolition of the political regime of consociation democracy or at least with its funda-
mental weakening. The Court did not seriously consider constitutional arrangements which would be
based on the convergence of consociation democracy and elimination of discrimination.

In the very Judgment, the Court made the decision solely based on the notion of elimination of dis-
crimination against Others and the citizens belonging to the constituent peoples with the place of
residence in a “wrong” Entity. The notion of discrimination (or rather of anti-discrimination) is of fun-
damental legal system which is based on human rights, democracy, and the rule of law. However,
elimination of discrimination is not the only value in a state and a society. Its meaning depends not
only on legal culture, prevailing ideology and legal provisions but also on understanding of social,
historical and political conditions which influenced the enactment of a constitution and its function-
ing. In the concrete case, the Government argued that the time was not ripe for a political regime
which would be a simple reflection of majority rule (para. 46 of the Judgment). The Court did not
agree with this argument although it did not reject it with no prior consideration. In this way, the



Markovi¢, G.

Court confirmed its prior attitude that meta-legal arguments should have a certain, even important,
role in the decision-making process.

If meta-legal arguments were given certain importance, which has to be supported as an indispensa-
ble approach, a meta-legal analysis should be broadened and deepened. In the concrete case, the
Court had to take into consideration the nature of the society which influenced the political regime
and the whole constitutional system. In other words, the Court had to take into consideration the fact
that the society in Bosnia and Herzegovina has been a fragmented or a segmented one, composed of
three sub-societies, in the sense that each constituent people has created a network of its institutions
and organizations (political, economic, educational, professional, etc.). The institutions of Bosnia and
Herzegovina have been constitutionally arranged as consociational institutions based on typical con-
sociational principles — grand coalitions, parity or proportional representation of constituent peoples,
mutual veto, qualified majorities or even consensus in the decision-making process, institutes of pro-
tection of vital interests of the constituent peoples or vital interests of the Entities, etc. These consti-
tutional provisions stemmed from the historical and political circumstances (civil war in Bosnia and
Herzegovina 1992-1995), the nature of the society (fragmented society), the relationship of political
forces (balance of power of ethnic political elites which tended to and were able to check each other).

These meta-legal arguments have not been taken into consideration by the Court. They lead to the
conclusion that ethnic representation has to have primacy not because it is a political will of ethnic
political elites but because its primacy is a result of objective social and political circumstances. Ethnic
representation does not necessarily exclude the representation of all citizens. On the other hand, in a
fragmented society, political representation cannot be a primary form of representation. It can only
be a secondary one. The very constitutionalizing of political representation cannot be neglected since
a person does not belong only to a constituent people (some of them do not belong to any constitu-
ent people) but is also a citizen. Therefore, political representation is necessary in each constitutional
system even the one which is based on consociation democracy.

The Court also concluded in para. 74 of the Judgment that ethnic representation from the entire terri-
tory of the State should be included. The question is what this means. Ethnic representation from the
entire territory of the State could be understood in a way that the members of the Presidency, for
example, have to be elected by the electors from the entire territory regardless of the inter-entity
boundary line. In the same fashion, the delegates to the House of Peoples from each constituent
people should be selected from the entire territory of the state regardless of their place of residence.

This kind of thinking neglects one important feature of the constitutional system of Bosnia and Her-
zegovina — federalism. The members of the Presidency indeed are members of the collective and col-
legial head of state. The Presidency’s competencies originate from the fact that it is a political institu-
tion of the state. Therefore, the Presidency represents the state and has to consider that its policies
are state policies reflecting the interests of the state. Regardless of the political and ideological opin-
ions of the members of the Presidency on the state, its nature and character, they have to act as state
officials.

This is one side of the coin. The other side of the coin has essentially been neglected by the Court.
Namely, if Bosnia and Herzegovina were a unitary state and a non-segmented society, it would be not
only appropriate but only possible to have a head of state elected on the whole state territory which
would be one electoral district. In that case, there would not be any need for a collegial head of state.

However, the members of the Presidency cannot be only representatives of the state. The legal na-
ture of the Presidency as well as of its members’ position is hybrid. In a segmented society, all political
institutions (often other institutions as well) have to be composed entirely or dominantly of repre-
sentatives of societal segments. It would be meaningless if the members of the Presidency have to
belong to constituent peoples without being their respective representatives at the same time. This
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conclusion comes not only from a political and meta-legal analysis of the legal nature of the Presiden-
cy. It also originates from an explicit constitutional provision which prescribes the procedure for the
protection of vital entity interests through the right to veto which belongs to each member of the
Presidency. If a member of the Presidency thinks that a decision of this institution is harmful to the
vital interests of his/her Entity, a decision would be forwarded to the National Assembly of the Repub-
lika Srpska (if it is vetoed by a member of the Presidency elected in this entity) or to the Bosniac or the
Croat delegates in the House of Peoples of the Parliament of the Federation of Bosnia and Herze-
govina (if it is vetoed by a Bosniac or a Croat member of the Presidency). As one can see, only in the
Republika Srpska a veto has to be confirmed by the entity representative and legislative body. In the
Federation of Bosnia and Herzegovina, a veto has to be confirmed only by the delegates of one of
two constituent peoples and not of the representative body as a whole or at least by one of its cham-
bers. This constitutional provision confirms that members of the Presidency have not been assigned
only the role of collective head of state but also that of the representatives (and merely members) of
their respective constituent peoples.

On the other hand, the members of the Presidency could be seen also as the representatives of their
respective entities. They defend the vital interests of their entities which means that they have in
mind not only the state interests but also the entity interests. Otherwise, it would be unclear why the
Constitution prescribed the protection of the vital entity interests at all.

The Constitutional Court of Bosnia and Herzegovina concluded in the U 5/98 case that the members of
the Presidency were representatives of the citizens since they were elected directly. No other aspect
of the Presidency’s constitutional role was taken into consideration, neither the methods of decision-
making nor the members’ right to veto. This approach is one-sided since it takes into consideration
only one aspect of the constitutional role of the Presidency.

In the Kovacevic¢ v. Bosnia and Herzegovina case (2023), the Court essentially adopted the same ap-
proach. It has just taken the issue of discrimination as an absolute principle with no references to oth-
er aspects of the Presidency’s legal and political role. The consequence of such an approach is visible
in the Judgment. The Court could conclude only as it did since it thought that every limitation in the
realization of the right to vote would be unacceptable and discriminatory. It is one thing to decide on
the limitation of the passive voting right as discriminatory as the Court did in the Sejdi¢ and Finci
( ), Pilav, Zorni¢, and Pudari¢ cases. It is another issue to find the
existing constitutional provisions as discriminatory because of the limitation of the active voting right,
as the Court does in the Kovacevic case.

The applicant has the active voting right since he can vote in the presidential elections. He thinks that
the problem is because he can vote only for the candidates in the Entity where his place of residence
is. First of all, it is important to note that in this case the Court, contrary to previous cases which were
emphasized here, decided on discrimination against particular sections of citizens who could not vote
for preferential candidates not in the citizens’ Entity of residence but could not vote for candidates
who stand for elections in the other Entity.

The Court found out that the applicant was discriminated against in his place of residence. This argu-
ment cannot be accepted as valid. Firstly, the applicant has the active voting right in the presidential
elections. He can vote for any candidate equally as other voters can. If he was discriminated against,
then all other voters were discriminated too since his legal and political position was not different in
any sense. He could claim that he had the right to vote only for a Croat or a Bosniac candidate for the
Presidency. But all other citizens had the same possibility, i.e., the same limitation. The applicant could
not vote for a candidate who was not a Bosniac or a Croat. However, the fact that a Bosniac or a Croat
voter can vote for a candidate belonging to his/her constituent people does not in itself mean that
discrimination exists. Namely, a Bosniac or a Croat voter may want to vote for a candidate who is nei-
ther a Bosniac nor a Croat but he/she cannot do it since all the candidates have to be affiliated either
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with Bosniac or Croat constituent people. This problem could be solved if all citizens were allowed to
stand for elections, i.e., if all citizens would have passive voting right. However, the issue of passive
voting right has already been solved in a few judgments of the Court in the Sejdic¢ and Finci, Pilav,
Zorni¢, and Pudaric¢ cases. The judgment in the Kovacevic¢ case could not add anything new to this is-
sue.

The fact that the state is divided into two constituencies in the presidential elections has its justifica-
tion both in the federal nature of the state as well as the nature of the segmented society. The Court
has not taken these arguments at all as it was not important to it why two constituencies were estab-
lished in the Constitution. Since Bosnia and Herzegovina is a federal state, it is acceptable, even una-
voidable, that the members of the Presidency are elected in the Entities. In most federal states even in
parliamentary elections for the lower chamber, the deputies are elected in constituencies whose
boundaries are drawn inside each federal unit. Although lower chambers represent citizens of the
federal state, their members are usually elected in constituencies inside federal units. No one thinks
that the voters in these federal states are discriminated against in their place of residence since a vot-
er with a place of residence in one federal unit cannot vote for a candidate who stands for elections in
another federal unit. It is the same case in Bosnia and Herzegovina since the electoral districts for the
parliamentary elections are formed inside the Entities.

It should not be different from the presidential elections. It is not contrary to the legal nature of the
Presidency to be understood as a representation both of the State and the Entities’ interests. In this
case, the members of the Presidency have to formulate such policies which would be complementary
to the interests both of the State and the Entities. This attitude can be confirmed by some constitu-
tional provisions. Namely, there is no confirmation in the constitutional provisions that the members
of the Presidency entirely and exclusively represent only the State interests. On the contrary, some
constitutional provisions are proof for the argument that the members of the Presidency represent
not only the State but also their respective constituent peoples or even the Entities. The constitution-
al provisions which prescribe the method of decision-making of the Presidency as well as the mem-
bers’ right to veto support this argument. Therefore, the Presidency is not exclusively the representa-
tive of the State interests and all citizens. It is simultaneously the representative of constituent peoples
and the Entities’ interests as well. If the Court analysed the problem from this angle, and if it adopted
this attitude, its judgment may have been different. Not just that it would not be necessary, but it
would not be justified, to adopt the attitude that the Presidency should be elected in a single electoral
constituency if it would be understood not only as a representative of the State and its citizens but
also of the Entities and constituent peoples.

If the deputies to the Parliamentary Assembly can be elected in separate constituencies, this can be
the case with the Presidency. Deputies of the Parliamentary Assembly, at least formally, do not repre-
sent the voters of their respective constituencies but all citizens regardless of their different belong-
ings. Why, then, a voter could not vote for any candidate, in any part of the country? The Court found
out, in my opinion correctly, that this should not necessarily be the case. In many states, the territory
is divided into electoral constituencies for parliamentary elections and no one finds it discriminatory.

One can argue that it is different from the Presidency since it is a head of state. However, the fact that
the Presidency is a collective head of state seriously influences its very nature, including the method
of election of its members. While an individual head of state has to be directly elected in a single elec-
toral district, a collective head of state does not need to be elected in such a way. It can easily be con-
trary to the nature and purpose of this institution to be elected in this way. The fact that voters have
to vote for candidates in their respective constituencies is not in itself contrary to the idea that mem-
bers of the collective head of state represent or should represent the whole state. It is more im-
portant to understand that members of the Presidency even have to be elected in the electoral con-
stituencies (the Entities) since they do not represent only the State but also their respective constitu-
ent peoples and to some extent even the Entities. Whether this is the case in reality is another issue.
The constitutional provisions on the role and nature of the Presidency can be interpreted in different



Kovacevi¢ v. Bosnia and Herzegovina

ways. However, the very composition of the Presidency, its’ members’ veto right, and the method of
decision-making after using the veto right, are the main arguments for the attitude that members of
the Presidency cannot simply be seen as representatives of citizens and the State.

Constitutional history as well as comparative constitutionalism register similar solutions. Take for ex-
ample the Presidency of the Socialist Federal Republic of Yugoslavia (SFRY) which was also a collec-
tive and collegial head of state elected (although indirectly) in the federal units and autonomous prov-
inces. Another example is the collegial head of state in Switzerland — the Federal Council. It is com-
posed of seven indirectly elected members and the Constitution explicitly provides for some limita-
tions regarding their cantonal belonging, i.e., belonging to particular linguistic groups. According to
Article 175, para. 4: “Care shall be taken that the various geographical and language regions be ade-
quately represented.” This provision is not discriminatory in any way. However, one can pose the fol-
lowing dilemma. The Federal Assembly cannot elect to the Federal Council more members from one
linguistic group than would be appropriate since that would not be an adequate representation. For
example, it could not elect more German-speaking members than it would be appropriate even if it
wanted to.

The composition of the Presidency in the sense that it includes only Bosniacs, Serbs, and Croats is
another problem. It was decided by the Court in the abovementioned judgments, and the judgment in
the Kovacevic case could not contribute to this problem.

The same can be concluded regarding the composition of the House of Peoples of the Parliamentary
Assembly. However, the novelty of the Kovacevi¢ case has to be found in the arguments of the Court
on the applicant’s right, or it is better to say the lack of right, to vote for the delegates in the House of
Peoples. Again, the novelty of this case has to be found in the claims that the applicant’s active voting
right was jeopardized. Firstly, the indirect election of the House of Peoples cannot be a problem in any
sense since the second chambers in many parliaments are elected indirectly. From a comparative per-
spective, such a solution is known, often, and legitimate. Its legitimacy in the case of Bosnia and Her-
zegovina originates from the legal and political nature of the House of Peoples. Since it is not a repre-
sentation of citizens, there is no necessity for direct election of the delegates. Moreover, they cannot
be elected directly if at least a minimum of legitimacy has to be secured since there would not be a
guarantee that delegates would be legitimate representatives of their respective constituent peoples.

The Court did not at all analyse the following dilemma: is it more appropriate to have indirectly elect-
ed delegates with legitimacy for representation of constituent peoples, or delegates who could be
voted by anyone but whose legitimacy could be very easily put under suspicion?

One can wonder why this dilemma or alternative is unavoidable. And whether it is unavoidable. The
answer is that it is not unavoidable necessarily but that there is a high degree of possibility that exact-
ly something like that can happen. Namely, it can happen that directly elected delegates, at least from
the less numerous constituent peoples (or one of them) can be elected by voters who dominantly
come from another constituent people.

Secondly, such a character of the House of Peoples requires the election of its members in the Entities
for two reasons. The first reason is that the House of Peoples at least implicitly and at least to some
extent has to represent the Entities as well keeping in mind that the delegates can use the entity vot-
ing to protect the Entities’ interests. The second reason is that constituent peoples have been con-
centrated in one of the Entities. They realized their segmental autonomy in one of the Entities. This
changed after the Sejdi¢ and Finci case at least intentionally since the State had the duty to amend its
Constitution and to remove discrimination against the Others as well as Serbs in the Federation and
Bosniacs and Croats in the Republika Srpska. However, constituent peoples are still concentrated in
one or another Entity and they still find one of them as a basis for the realization of their segmental
autonomy. This does not necessarily exclude the Others as well as the other constituent peoples from



Markovi¢, G.

participation in the election of the House of Peoples. If all citizens in each Entity are interested in the
protection of the interests of their respective Entities, it is justified that the Entities serve as constitu-
encies for the election to this parliamentary chamber. All citizens could be elected to the House of
Peoples and all of them could participate in the election of the delegates, although indirectly. One
cannot find discrimination against any population group in this case. The fact that the applicant can-
not vote, at least indirectly, for his favourite candidates from another Entity does not mean that he is
discriminated against. He can vote, although indirectly, under the same conditions as the other citi-
zens can do it. He cannot vote for the candidates from the other Entity but the other voters cannot do
it too. He has to choose candidates from the Entity where he has the place of residence but all other
voters have to do it too. The applicant’s right to vote for candidates (to say again, only indirectly) is
limited (as it is limited for all other citizens in the country) for the reason of the legal nature of the
House of Peoples and the fact that it is neither reasonable nor necessary for the citizens to have the
right to vote for candidates from one or another Entity. This is even more important because the vot-
ers cannot vote for the candidates from the whole State territory (or even from the whole Entity terri-
tory!) in the elections of the House of Representatives, although one could claim that the deputies
represent all the citizens of the State. If the Parliamentary Assembly reflects the democratic order
( ), one would expect that each voter has the right to vote for each candi-
date, at least in the House of Representatives election. This is not the case, rightly in my opinion, and
the Court did not find discrimination for that reason.

The Court concluded that the House of Peoples as a legislative body could be acceptable only if its
powers would be limited to narrowly and strictly defined vital national interests (para. 55) (

)- Again, the Court did not take into consideration that such a reform would considerably weaken
the federal principle since the House of Peoples is composed of the delegates elected in the Entities
as federal units. It would also considerably limit the features of consociation since it would limit the
powers of the House as a representation of the societal segments. If the House of Peoples were com-
posed both of delegates of the constituent peoples and the Others, discrimination would be eliminat-
ed and the House could retain its powers. However, it would not be enough for the Court since voters
still could not vote for their preferred candidates if they came from the “wrong” Entity. The Court did
not try to answer the question of why voters would have the right to vote (even indirectly) for candi-
dates from another Entity when they do not have the same right in the elections of the House of Rep-
resentatives which is elected directly as supposedly representation of citizens.

Once again, the applicant did not say or do anything new claiming that his right to stand for elections
has been limited or neglected since it has already been decided and confirmed by the Court in the
previously mentioned judgment. Bosnia and Herzegovina already must amend its Constitution as well
as the Electoral Act. The fact that it has not done this yet is another problem. So, deciding that there
has been discrimination against the appellant regarding the right to stand for elections the Court has
not contributed anything. It has just confirmed its already existing case law.

The Court’s arguments in favour of the attitude that the appellant has been discriminated against
since he cannot vote for any candidate on the territory of the State are not convincingly elaborated.
However, the Court had to find some arguments since its approach included the idea that discrimina-
tion against particular groups of the population exists even regarding the right to vote. The problem
arises around the dilemma of whether the right to vote (i.e. the active voting right) is exercised even
when a voter cannot vote for a candidate of his/her preference. This dilemma can be developed in the
following way. Does a voter have the right to be represented in a parliament always or only under
some circumstances? What are these circumstances?

In my opinion, the Court adopted a very unusual understanding of representative democracy and the
right to vote itself. Representative democracy does not mean that every citizen or even every social
group or political organization has the right to be represented in a parliament. A voter does not have
the right to be represented in all cases and under all circumstances. Take for example different cen-
suses which exist even in the constitutional systems which are usually understood as democratic
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ones. Do the censuses represent discrimination against voters since they do not have the right to vote
for the candidates of their own choice? Another example is the electoral threshold. If it is relatively
high, a voter would have the chance to vote for a candidate or a political party but he or she would
not necessarily be represented in a parliament if his or her favourite political party did not cross the
threshold since it is high. Or, if a candidate or a political party does not fulfil legal conditions for partic-
ipation in the elections (paying the electoral deposit, for example) a voter again would not be able to
vote for his/her favourite candidate(s).

Another inconsistency has to be found in the previously mentioned fact that the applicant has been a
political adviser to a member of the Presidency of Bosnia and Herzegovina. It is hard to imagine that a
member of the Presidency is not a choice of his political adviser. This is an additional, although not the
only reason for the opinion that the applicant does not have the victim status. The absence of the
victim status has been underlined in the dissenting opinion of Judge Gabriele Kucsko-Stadlmayer.

It is not understandable how the applicant is not represented in the Presidency and how he could not
choose a candidate whom he prefers if the members of the Presidency represent all citizens as the
Constitutional Court of Bosnia and Herzegovina claims. If this is the case, the applicant is represented
in the Presidency not only if he has voted for one of the candidates who has been elected but also if
he had the right to do it which has been the case for his right to vote is not limited in any way. If the
members of the Presidency represent the citizens, the fact that the applicant had to vote for one of
the registered (or offered) candidates had no discriminatory consequences. The same can be said for
the House of Peoples mutatis mutandis since the delegates to this chamber have been elected by
deputies of the cantonal parliaments (i.e. assemblies) while the applicant has an unlimited right to
vote for one or more candidates at the cantonal parliamentary elections.

The fact that the applicant maybe (but only maybe, since he could not prove it and the Court also
failed to prove it) could not vote for a person because that person could not become a candidate
does not mean that the applicant has been discriminated against but can mean that such a person (a
potential candidate) has been discriminated against.

The upper chamber of the federal parliament is not a representative body of citizens. It is a represen-
tation of federal units and/or other collective subjects. In Bosnia and Herzegovina, these subjects are
constituent peoples and the Others. This is quite important since it shows that it is wrong to consider
direct election as something natural for the upper chamber. If an upper chamber does not represent
citizens, its members do not need to be elected directly. In the concrete case, the applicant could not
claim that his right to vote has been neglected because he did not have and should not have the right
to vote in the elections for the upper chamber. If the House of Peoples is a representation of constit-
uent peoples and/or Entities, there is no good reason for the applicant to have the right to vote for a
candidate from the other Entity. The members of the House of Peoples are not expected to represent
all citizens. Therefore, there is no need for them to be elected by all citizens. As a consequence, the
applicant should not necessarily have the right to vote for candidates from the whole State territory.

The same argument mutatis mutandis has to be adopted for the Presidency. Neither the composition
nor the method of decision-making of this institution should lead to the conclusion that it is a repre-
sentation of all citizens regardless of their ethnic or territorial belonging. One cannot make as convinc-
ing the attitude that the Constitution-maker intended to introduce a three-member institution whose
constitutional and political task should be to represent only the citizens. If this was the Constitution-
maker’s intention, the President of Bosnia and Herzegovina would be introduced. The Court did not
take into consideration these arguments. Moreover, the Court did not consider the explicit constitu-
tional provision according to which the members of the Presidency protect vital entity interests. The
Constitution-maker neither intended to point out the task of members of the Presidency to protect
the State’s or the citizens’ interests nor did he do that.
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The very Presidency defines its constitutional task as coordinating the work of the institutions of Bos-
nia and Herzegovina, protecting the interests of Entities, which includes constituent peoples and all
citizens (Rules of Procedure of the Presidency, Art. 1, para. 2). As one can conclude, the Presidency
itself finds that it is not solely the representation of citizens but rather a hybrid institution which pro-
tects different interests in Bosnia and Herzegovina. It also comes from the constitutional provision
according to which it decides by consensus on some issues. Consensus would certainly be useless if
the Presidency would be only the representation of citizens. The same is true for the institute of pro-
tection of vital interests of Entities.

The Entities are electoral districts in the presidential and parliamentary elections which is justified for
some other reasons. Namely, the citizens realize their citizenship at two basic levels. They are the
citizens both of the State and the Entities. They fulfil their political subjectivity at different levels of
state organization. Therefore, the fact that the citizens, including the applicant, do not vote for candi-
dates for the entire state territory is not unusual let alone discriminatory. It is particularly important
for the House of Peoples since the citizens do not exercise their political subjectivity as individuals but
as members of collectives, i.e., of constituent peoples.

If the voters cannot vote for candidates from the entire State territory in the elections for the lower
house, and it is not discriminatory, why does discrimination exist in the elections for the House of
Peoples and the Presidency? | do not think that discrimination exists because the electoral districts for
the House of Representatives have been formed on the territory of the Entities. One has to keep in
mind that the so-called entity voting in this chamber serves to protect the interests of the Entities
(Steiner & Ademovi¢, 2010: 577), which is proof that this chamber is not purely a representation of
citizens. The Court did not find that discrimination against any particular category of citizens has ex-
isted for this reason. Therefore, it is still less understandable why discrimination against anyone exists
in the case of elections of political institutions which are not representative bodies of citizens or at
least are not entirely representative bodies of citizens.

Since the Court found out that discrimination against citizens has been based on the combination of
ethnic and territorial requirements, it seems that it could be eliminated only if all citizens had the pas-
sive voting right and Bosnia and Herzegovina would be one electoral constituency ( )
These two solutions have to be and can be separated. First of all, the Kovacevic case is about active
voting right. The problem of passive voting right in Bosnia and Herzegovina has been principally
solved in previous cases and judgments. Therefore, it is not necessary to discuss it regarding the Ko-
vacevic case. It is obvious that Bosnia and Herzegovina will have to solve the problem of discrimina-
tion against some categories of citizens although it is still not clear at all how and when this will hap-
pen.

Secondly, there is no need and even justification to introduce the system according to which Bosnia
and Herzegovina would be one electoral district for the purpose of election of the Presidency and the
House of Peoples. If it would become one electoral district each voter could vote for each candidate
on the whole State territory. In that case, the active voting right would not be limited in any way since
the voters could make political choices according to their preferences.

However, such a solution would be suitable for a unitary state whose society is not segmented. Since
Bosnia and Herzegovina is a federal state and a segmented society, it is unacceptable to base its con-
stitutional system on the principles of a unitary state and a non-segmented society. In other words, it
is not only an individual citizen who is important as a political subject. Societal segments, i.e., constit-
uent peoples, as well as political-territorial units, i.e. Entities, also have political subjectivity. They also
have to be represented in political institutions whose primary task is to formulate and protect their
interests. These are the main reasons why Entities have to be separate electoral districts. There is no
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discrimination in this solution because citizens vote not only as abstract individuals (although this is
one of their social and political functions as well) but also as members of constituent peoples and
citizens of Entities as federal units.

If Bosnia and Herzegovina were one electoral district in the presidential elections, for example, the
problem of overvote would inevitably arise. Two scenarios would be possible. According to the first
scenario, voters who belong to one constituent people would elect a member of the Presidency who
belongs to another constituent people as has already happened three times when Zeljko Komsi¢ was
elected predominantly by the Bosniac voters. The second scenario would be that a member of the
Presidency was elected by combined votes of voters who belong to two other constituent peoples.
Therefore, all kinds of strategic voting or coalitions of political elites who belong to two constituent
peoples would be possible in order to decisively influence the electoral outcome.

One may wonder why it is not acceptable that voters who belong to one constituent people elect a
member of the Presidency who belongs to another constituent people. Principally, it is not unac-
ceptable. If one understands that voters are abstract individuals, political subjects and citizens, it is
quite natural that they have the right to vote for any candidate for the Presidency regardless of
his/her ethnic affiliation or Entity citizenship. However, if one understands that the society is seg-
mented and that citizens are not only citizens of Bosnia and Herzegovina but also citizens of the Enti-
ties, the problem has to be analysed from different angles and with opposite conclusions. Even if the
candidates can stand for the elections only in the Entity of their place of residence, all kinds of political
programmes and ideologies can compete. Voters would still be able to vote for any political party or a
coalition under the conditions that it runs the elections in both Entities. Therefore, it may be true that
a voter from one Entity could not vote for a candidate whose place of residence is in another Entity.
However, he still could vote for another candidate who belongs to the same ideological trend and
political party. His or her active voting right would not be limited particularly not in a society where
political parties are the most important and visible political subjects whose monopoly over the elec-
toral process is indisputable. This is an “accident” of the federal system and consociation democracy,
which is the result of the necessary compromise in such a state and a political regime.
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