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...if the creditor knows or has good grounds for believing that the surety is 
being deceived or misled, or that he was induced to enter into the contract in ignorance 
of facts materially increasing the risks of which he has knowledge, and he has an op-
portunity, before accepting his undertaking, to inform him of such facts, good faith and 
fair dealing demand that he should make such disclosure to him; and if he accepts the 
contract without doing so, the surety may afterwards avoid it
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bankers would rest satisfied that they had a security for the advance they made, if, as it is 
contended, it is essentially necessary that everything should be disclosed by the creditor 
that it is material for the surety to know. If such was the rule, it would be indispensably 
necessary for the bankers to whom the security is to be given, to state how the account has 
been kept: whether the debtor was in the habit of overdrawing; whether he was punctual 
in his dealings; whether he performed his promises in an honourable manner; for all 
these things are extremely material for the surety to know
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creditor and debtor which have the effect that the position of the debtor differs from that 
which the surety would expect; it would be ‘commercially unreal’ to suggest that a credi-
tor has a duty to reveal all the facts which relate to the transactions and financial position 
of the debtor
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Dans cette perspective, on peut alors en effet estimer qu’il y a une sorte de 
‘presumption de mauvaise foi’ du creanciér.

Le creanciér qui a stipulé la clause en sachant très bien que le débiteur était 
en mauvaise situation financière ne ‘peur s’en prévaloire’ Ibid
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Le devoir de mise en garde... n’implique pas une derogation au secret ban-

caire, car sa mise en œuvre n’exige pas la communication à la caution d’information 
précises sur les affaires du débiteur garanti.
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Ce devoir de renseignement se fonderait directement sur CC 2, en l’absence de 
toute relation de mandate entre la banque et la caution.
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