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Caowcemax

Haxo mpaouyuonanio noaumukorowxka mema, 1ecumumu-
mem _je nociedre mpu oeyenuje nocmao npeomem uHmepecosara
U UCMPad;cueaya u3 001acmu coyuono2uje npasa Koju ce base nu-
marvem yckaaheHocmu NOHAWAarea ca npagom. 3nadajue pasiuxe
mehy ucmpasicugauuma y 080j ooiacmu, Hajupe y noznedy oegu-
HUCAra NOjMA 1e2UmuMumema, d 3amum uy mwe208oj onepayuona-
auzayuju, yecmo 006800e 00 Hemoyhnocmu nopehersa pesyrimama
pasauuumux cmyouja. ¥ yumy cmeaparea jacnujee Konyenmyai-
HO-Memo00I0UKOE OK8Upa 3a Heka Oyoyha coyuoniouko - npaua
UCMPAdNCUBARLA Ne2UMUMUMEMA, MANUPATIU CMO MPU meme y 6e3u
ca kojuma ce jasswa Hajeuwe nejachoha: 1. oojexam necumumume-
ma, 2. onepayuoHaIu3ayuja nojma 1ecumumMumena y eMnupujcKum
ucmpasicusaruma, 3. ocnos necumumumema. Osaj pao noceehen je
npoonemamusayuju npee meme. Y wemy ce Memooom KOHYenmyaine
ananuze Hacmoju UCMpPadCumu Koju ¢y oojexmu iecumumumema
Ppenesanmuu 3a UCMpanicusarbe npasrHoz nonawarea. Ilpeenedom
Jqumepamype Koja ce Ha meopujcku Hayun 0aeu 1e2Uumumumemo,
KAO0 U 3HAYAJHUUX eMAUPUCKUX UCPANCUBAILA, ) PAOY CMO OOULIU
00 moea da nocmoje mpu mocyha oojexkma necumumumema: 1. un-
cmumyyuje, 2. npasnu akmu, u 3. 36anuynuyy cucmema. Iowmo
nOwmoBarLe 3aKoHa modice npousahu u3z 1e2umumMumend c8arKoz
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00 08a mpu objexama, 3a COYUONO2UJY NPABA 8AJICHO je 0a 3d C8a-
KU KOHMEKCH eMRUPUCKU UCTPAICU Te2UMUMUTEN Koje2 00 FouX
CAYACU KAO NPUMAPHU MOMUBAMOP 3G NOHAULAIbE.

Kmwyune peuu: necumumumem, noumosarse npasa, NpuUmMeHa npa-
8a, Npoyedypaina npasoa, nogepere y uHcmumyyuje, euxa-
CHOCM npasa.

1. YBO/J

3aITo ce Jbyu MOoHAIIajy y CKiaay ca npaBoM? Jla Jin je yBeK 1o
Cpely CTpax O CaHKIMje, KAKO CYrepullly Kiacu4He AehUHUITU]EC Mpa-
Ba Koje ra oapelyjy kao NpuHYIHU nopenak Hopmu? Mely HayyHUIIIMa
KOjH ce 030MJbHHU]E 3aHMMA]y 3a MOHAIIAKEe JbY/IH, MAJIO j& OHUX KOju Ou
NPUXBATHIIM CTaB JIa C€ LEJOKYTHO MPAaBHO MOHAIIAkEe MOKE CBECTH HA
KaJIKyJalnjy 0 pU3uKy oIl KakibaBama. Haume, ynHU ce Ja 3Hadajan Opoj
JbYJIU Y CaBPEMEHHUM JIEMOKpaTHjaMa IOIITYje MPOIUCE jeHOCTABHO M3
pasJiora mTo cMaTpa aa Tako Tpeda. Ho, 1a in ¥ y ayTOpUTapHUM PEXKH-
MHUMa MOCTOjU OBa BpcTa I0OOPOBOJFHE ayTOHOMHE IpuMeHe mpasa? OBe
W CIIMYHE JUJIeMe Koje crajajy y o0JIacT UCTpaKMBamba MPUMEHE IpaBa
(0 obacTuMa UCTpaKMBamba COLMOJIOTHje mpasa BueTH Bovan 2014, 167
- 211), Ha IOBPIIMHY W3BJIa4e MHUTAakHE O MOT'YhUM BPEIHOCHUM MOTHBU-
Ma 3a TIOHAIake y CKJIay ca IpaBoM. JenaH o1 MOTHBA T€ BPCTE, KOjH Y
MOCIIEAhE BpeMe MPUBJIaYl HAPOUUTY MaKby EMITUPHjCKE MTPaBHE HAYKE,
jecTe JETUTUMUTET MpaBa U MPaBHUX HHCTUTYIIH]A.

JlerutumuTeT je yoOUuajeHO pa3yMeBaH Kao CBOJCTBO MOJMTHYKE
BJIACTH, T€ je Ka0 TakaB OMO MPEIMET HCTPAKUBAkA TPEBACXOIHO MOIUTH-
konoruje. JlepuHummje nernTMMUTETa MOy T OHE /1A j€ PEY O ,,KaralUuTeTy
crcTeMa Jia Mpou3BeJie M OApKaBa yBepeme Ja ¢y nocrojehe moauTuuke
WHCTUTYIIM]jE HajOosbe 3a aaro aApymTeo” (Lipset 1959, 77), ynpaso cyre-
pHIIY HaBEJCHO: a HHTEPECOBaE MOTUTHKOIOTA 33 0Baj KOHIICMT JI0JIa-
3M MPUMApPHO M3 KHHXOBE 3aMHTEPECOBAHOCTH 32 MUTAKE CBOjCTaBa KOje
MOJIMTUYKK CUCTEM M H-eTOBE MHCTUTYIH]E Tpeba J1a mocenyjy ja Ou ouse
npuxBaheHe o/ CTpaHe pesieBaHTHE BelinHe y APYIITBY. Y TOM CMHUCITY Ce
y JUTEPATyPH TOBOPHU JIa JCTUTUMHUTET Y)KHBAJy MOJUTHUKE UHCTHUTYIIHU-
je Koje HUCY KOpYMITHpaHe, 3aTHM OHE KOje MPaBeJHO AUCTPHOYHUPa]jy J0-
Opa u Moh, Kao 1 OHE Koje yBakaBajy BehMHy MapTUKYJIapHUX HHTEpeca y
npymrBy (Mrakovéic¢ 1 Vukovié 2019, 77).

[ocnentwe Tpu ACLECHU]E JIETUTUMUTET MIOCTAje MPEAMET UCTPaKH-
Bama U y 00J1aCTH COI[MOJIOTH]e PaBa U COIMjaIHe IICUXO0JIOTHje IpaBa. 3a
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noBolherbe KOHIIENTa JETUTUMHUTETa Y TUPEKTHY Be3y ca MpaBHUM (EeHO-
MeHOM HajBehy 3aciayry umao je conujannu ncuxonor Tom Tajnep (Tom R.
Tyler) u meroBo cana Beh uyBeno neno Why People Obey the Law. CxBahen
Kao yBepeme rpahana y o6aBesyjyhu kapakTep o1yKa MOJIUTHYKE BIACTH
(Hyde 1983, 380 - 381), 7IeruTUMHTET je 3a OBE TUCITUTLTMHE BaXKaH Kao je-
JaH o MOryhux M3BOpa MOTHBALKje 3a MOHAIIAKE Y CKIIAy ca IPaBOM.
[Ipernenom nuTepaType U3 HOMEHYTHX 00JIACTH YOUMIIH CMO Ja TI0-
CTOje 3HaYajHE pasJIuKe y MPUCTYIy UCTPaKUBamy OBOI GeHoMeHa. Pa-
31IMKE TIOUMIbY Ha HUBOY Ae(puHUIMje [TojMa, IITO 1aJbe BOAH HErOBOj pa-
3IMYUTOj ONEepallMOHANIH3AM]H 332 TOTpeOe eMITMPHUjCKUX NCTPaKUBaba,
a OBO Ha Kpajy 4ecTo pe3yinTupa Hemoryhnourhy nopehema pesynrara pa-
3MUYUTUX CTyAUja. MU CMO Manupaiy TpU TeME y BE3H ca KojuMa ce jaBba
HajBuIIe HejacHoha: 1. o0jekar JernTUuMuTETa, 2. OlepalioHaIu3aluja
1ojMa JIETUTUMHUTETA y eMIIMPHjCKUM UCTPaXUBAKBUMA, 3. OCHOB (H3BOD)
nerutumutera. OBaj pax Ouhe mokymaj na ce nmpodiemarusyje npsa Te-
Ma, a CBE y IIIJbY /1a C€ MOHYAM jaCHUJU KOHLENTYaJHO - METOJOJIOIIKH
OKBHD 32 COLMOJIOIIKO - IIPaBHA HCTPaKMBamba MPAaBHOT MOHAIIAka. AJIN
npe ynylTama y KOHIENTYaJHy aHaIu3y 00jeKTa JISTUTUMHUTETa, ToTped-
HO je pehu HemTo o Be3u n3Mely JIeruTUMHUTETa U IPaBHOT MOHAIIAA.

2. JETUTUMUTET KAO HOPMATHBHU MOTHUB
3A [IOHAITAKBE YV CKJIAZLY CA ITPABOM

HcTpaxuBamuMa JISTHTUMHUTETA YTIIABHOM ce 0aBe MOJUTHKOJIO3H,
COIIMOJIO3H U COIMjAJTHU TICUXOJIO3U. Pasnor u3 kor OM NMpaBHU HAY4YHU-
1y Tpebasio a Oyny BUIIE 3aMHTEPECOBAHH 328 HCTPAKUBAE JICTUTHMHU-
TeTa, jeCTe Be3a OBOT KOHIIETITA Ca Je[IHUM O] HajBAXHUJUX ITHTamha KaKo
MpaBHE HayKe, TAKO U IIPaKce, a TO je MUTame epuKacHOCTH rnpasa. Hanwme,
OCHOBHA (DYHKI[Hja ITpaBa je opKame IpymTBeHor nopetka. [IpaBo Bprm
OBY (DYHKITM]y pPETyJIHCakeM MMOHAIIAKka YJaHOBA IPYIITBA, a Ja O TO pe-
rynucame Ouio epukacHo, mpaBo Tpeda na o0e30enn na ce BehmHa Jbyau
BeliMHYy BpeMeHa ToHalla y CKIIajy ca mheroBuM HopMmama. EdukacHocT
npaBa HHje Ba)KHA CAMO Ca CTAHOBHIITA YCICIIHOT BPIICHA TOMEHYTE
JpymITBeHe QyHKIH]je, Beh je 1 yCIIoB (JOPMAITHO - JIOTHYKOT BayKeHha CBa-
K€ KOHKpeTHe TipaBHe HopMe. Ca OBUM Cy carflaCHU Yak U HOPMAaTHBUCTH,
norryT Xanca Kensena (Hans Kelsen) n Xepoepta Xapra (Herbert Hart):
MpaBHA HOpPMA HE Ba)KU (HE MMPOW3BOJIM HOPMATHBHE MOCIICTUIIE) YKOIHKO
HE TIpHTIaJia TOPeTKY HOPMH KOjU y TIeTTMHU y3eB edukacan (Buaetn Ken-
3en 2010, 117; Xapt 2013, 169 - 176).
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[IpaBo yTnye Ha MOHAIIAKE MTPE CBETa TaKo IITO Jeyje Ha MOTHUBE
u Ha Bosby cyOjekara (Fridman 2014, 97). Mako je nanac jacHO J1a mpaBHO
NoHalame He HacTaje yeien jeane motuBanuje (Fridman 2014, 98), nyro je
CTpax OJl CAHKIIMje JOMUHAHTHU MOTHB 32 MOHALIAKE Y a1y ca IPaBOM.
Teopuja qpymITBEeHE KOHTPOJIE OBO je 00jalibaBajia IPUPOIOM YOBEKa Kao
paunoHanHor 6uha Koje Texn Jja MaKCUMHU3yje J0OUT 1 MUHUMHU3Yje ILTETY,
¥ KOjH ce 300T TOra y O[JIy4HBarby YBEK BOIU MTPOIICHOM PU3UKA U KOPUCTH
(Tyler 2021). [omTo yoBek pearyje Ha CHOJbAIHE MOACTHIIAjE TPOLCHOM
pHu3uKa, na OM perynucaje HeroBo MOHAIAkE MOJUTUYKE HHCTUTYIH]E
Tpeba caMo Jja TPaBUITHO POLICHE TEKUHY U BPCTY CaHKIHje, TAKO 1a OHa
uma oznBpahajyhu edekar. Jexan Opoj eMOUPUJCKUX CTYAMja MOTBPIUO j&
OBY XMIIOTE3Y O MHCTPYMEHTAJIHO] IPUPOIU TPaBHE MOTHBALM]jE: CAaHKI[H]ja
3ancta ogspaha (Tyler 2003, 302). Mnak, Tpeda y3etn y 063up na Hajpehu
Opoj OBUX CTyAMja HHje MEPHO MHTEH3UTET eeKTa cTpaxa oJ CaHKLHje
(Tyler 2003). One ctyauje Koje cy, mak, Mepujie HHTEH3UTET e(h)eKTa OBOT
MOTHBA, YTBpAUJIE Cy Aa je oH ymepeH 10 3aHemapsbus (Tyler 2009, 309).

Behuna npxaBa u ajbe TeMeJbU CBOjy CTPATETHjy APYLITBEHE pe-
ryjanmje Ha T3B. Mojieny oaBpahama cankuujom (deterrence model), ynp-
KOC IMOMEHYTHM Hajla3uMa HayKe, M YIPKOC YHIEHUIM J1a Cy CTpaTeruje
KOje NOYMBajy Ha OBOM MOJIeNly HeekoHoMu4yHe. Hanme, ctyaumje cy yTBp-
JIMJIe 12 OHO IITO KOJI CaHKIMje MMPOU3BOJM CTpax HUje IeHa TeKHuHa Beh
u3BecHocT 11a he Outn npumemena (Tyler 2009, 309 - 310). OBo y npakcu
3HAUM J1a cTpax of cankuuje Hehe nenoBaru oxspahajyhe y onum curya-
nyjama y KojuMma JbyId pu3uK aa Oyay yxBaheHH U mpolecyupanu npore-
HE Kao MaJid, a TO Cy HajIpe CBE OHE CUTYalllje y KojuMa HUCY e()eKTHBHO
najzupanu (Tyler 2009). To 3a apkaBy 3HaUM HY>KHOCT yJlarama BETUKHX
pecypca y pa3nyuTa cpeicTBa 3a Haja3op rpahana (Buaeo kamepe, moBe-
hame Opoja MOTUIMjCKUX MAaTpoa, UTH.), aJld U Y ,,peKJIaMUpame” CBOT
PENPECUBHOT anapara U HeroBe yCHEITHOCTH, C 003UPOM Ha TO J1a CaHK-
Mja Jenyje Ha MOTHBAIM]y Ha OCHOBY HNEPLHUITHPAHOT, a HE 00jeKTHBHOT
pusuka (Fridman 2014, 118).

To Hac noBoaM 10 MUTamba 1a v je Moryhe yckiajuBame moHamama
ca IpaBOM U3 HOPMaTHBHUX MOTHBA, Ka0 M Y KOjOj MEpH OU CTpaTeruje Koje
ce oclamajy Ha OBaKBY MOTHBAIH]jy Ouie nenoTBopHe. CBakako jJa Moxe-
MO MPETIOCTABHUTH JIa Ce jeaaH Opoj JbyIM MOHAIIA y CKJIa1y ca IPaBoOM U3
yBepema J1a Tako Tpeda, a He 3aTO HITO JKeJIK Aa u30erHe cankuujy. Tako-
he je ounrnenHo ga OBakBO JOOPOBOJHHO MOIITOBAa-C MpaBa UMa OpojHE
NPEIHOCTH 3a PyHKIHMOHHCAE APYIITBAa. Hamme, yKoIuKO ce Jbyau Mmo-
HAIlajy y CKJIaJy ca MPaBOM M3 YBepema, TO I0OBOJIU A0 CaMOperyianuje
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MOHAIIaka U CMarbyje NoTpedy 3a CroJbaliikboM (TPUHYTHOM) PETyJIalijoM.
OBo naspe moBehaBa maHcy fa he Jbyau moMmITOBAaTH MPaBo U Kaja HUCY
Ha/I3MpaHy, LITO CMalbyje ylarama ApKaBe y cucTeMe npucMorpe. Ocum
TOra, CTy/iMje Cy yTBpAMJIIE 1a KaJa JbyAH MOIITY]y IPaBo U3 HOPMAaTHBHUX
no0Oyaa, cipeMHHjU cy 1a capalyjy ca uactutynujama (Tyler 2009, 312).

Tajnep (Tyler 2021) kaxe ga OBaj YHyTpallbH, BPEIHOCHHU CTaB J1a
npaBo Tpeba MoTOBaTH UMa JiBa MOoryha u3BopHIITa: 1. INYHY MOPATHOCT,
u 2. nerutumuteT. Kaga spynu nomryjy npaBo U3 pasiiora JIMYHE MOpa-
HOCTH TO 3Ha4H Ja ce UACHTU(HUKY]Y ca BpeIHOCTUMA KOje MPaBO IITUTH.
JleruTuMUTET ca apyre cTpaHe mpenctaBiba ocehaj na mpaBHE HHCTUTY-
1Mje 3acay’Kyjy Aa CTBapajy ¥ MpUMEIbYjy IpaBo, T€ Ja UM ce 3aTo Tpeda
nokopasaT (Tyler 2009, 314). O0a oBa cTaBa Cy HOpMAaTHBHA y CMHCITY J1a
npeAcTaBJbajy MHTEpHaIu30Banu ocehaj obaBese (BuaeTu French & Raven
1959, 153). Paznuka uzmely \uUX je Ta MITO je KOJ JTNYHE MOPATHOCTH OCe-
haj o6aBe3e ycMepeH IpeMa COIICTBEHOM BPEAHOCHOM CHCTEMY, JIOK C€ KOJL
neruTuMuTeTa 00aBe3a oceha kao o6aBe3a Mpema CroJballbeM, TPaBHOM
aytropuretry (Buzetu Tyler 2021, Part 2, Chapter 3, Section “Normative
Issues and Compliance”, Para. 15). To nasee nummumnupa na ocehaj ia npa-
BO Tpeba aa ypelyje Halle noHamame (CTaB 0 JETHTUMUTETY IIpaBa), MO-
e OMTH MPUCYTaH U KajJa HheroBe HOpMe He OfipakaBajy Halle MOpajHe
BPEIHOCTH (CTaB O MOPAJIHOCTHU MPaBa).

On oBa 1Ba HOPMAaTHBHA MOTHBA, JISTUTUMUTET MpEAcTaBiba CTa-
OWMJTHUjU OCHOB 3a APYIITBEHY perynamnujy, jep omoryhasa opranuma na
JIOHOCE U Cap>KUHCKH HETOITyJIapHe OJTyKe, a 1a OHE HCTOBPEMEHO Oy 1y
mmpoko npuxsahene. OBo K3 pas3iora ImITO je MOPATHH KOHCEH3YC TELIKO
OCTBapUB, MOCEOHO Y CABPEMEHUM IUTYPATHUCTHUKUM JPYLITBHUMA, 300T
yera je TeUIKO 3aMUCIHMTH IPaBoO Yhja CBaka HOpMa Ofipa)kaBa MopajHa
yoehemwa Behune y apymtsy. Jlerutumurer, ca Apyre CTpaHe, JOBOIH JI0
TOra Jia JbyAM IPUXBAaTe U OHE OJTYKE BJIACTH KOje HE CMaTpajy calpKUH-
CKHM MOpaJTHMMa, U3 pa3jiora mITo cCMaTpajy Ja MpaBHE HHCTUTYLH]E ,,AMajy
npaBo” Ja ypehyjy noHamame (y OKBUPY CBOT JIJIOKPYyTa), HA HAYMH KO-
ju cMaTpajy na je Hajoossu (Buaetu Tyler 2021, Part 2, Chapter 3, Section
“Normative Issues and Compliance”, Para. 17).

CBe peyeHo 3ByUH CMHCIICHO, ali OM OMJI0 MOTIMYHO UPEJICBAHTHO
YKOJIMKO He OM TIOCTOjaIi EMITMPH)CKHU TOKA3H 3a TO J1a je edeKar cTasa o
JETUTUMUTETY jaud O]l CTpaxa of] CaHKIHje Kajaa je ped o yckiahenoctn
noHaIama ca rnpasom. 1 3aucra, 1yro ce Ha Ujejy 0 HOpMaTHBHUM MOTH-
BHMa 32 MOIITOBAaE MpaBa Iriieano ca cKercoM. Tako je, peumo, AJeH
Xajn (Alan Hyde) (1983, 400) cmaTpao ia cBa MOKOPHOCT MPaBy J0JIA3H U3
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KOMOHMHaIIM]je HaBUKe, CTpaxa oJ CAaHKIHMje U JINYHOT MHTEpeca, Te Aa He
MOCTOj€ HUKAKBH EMITMPHjCKH JOKA3H KOjH OM MOTBPAMIIN MOCTOjabE He-
KaKBOT' YETBPTOT MOTHBaTopa. ,,CBaKa CTyJHja KOjy caM OHO y CTamy J1a
JoMpaM, a Koja MoKyIIaBa Jia MoKake ofHoc u3Mely craBa mim yBepema
0 JIESTUTUMUTETY MOpeTKa U oArosapajyher nonamama, nokasana je aa je
Taj ogHOC ciad wim Henoctojehu” (Hyde 1983, 395).

MebhyTum, HEAYTO HAKOH OBHX XajooBUX peuu, Tajiep je y HeKo-
JIMKO EMIUPUjCKUX HCTPaKMBamba J0Ka3a0 CyIpPOTHO: HE CaMo Jia JIeTH-
THUMUTET YTHYE HA MOHAIIAhE JbYAH Y CKJIaqy ca IPaBoM, HEro je (rmocie
JUYHE MOPAJIHOCTH) Hajjaydl MPEAUKTOP MMOHANIAKA Y CKIIAAY Ca IPaBOM.
CBOjy cepHjy UCTpaKMBamka 3aMoueo je 4yBeHoM cTynujoM u3 1990. ro-
JIMHE, Y KOjOj Cy CTaHOBHUIIM YHMKara MHTEPBjyHCAaHHU Y BE3H Ca IbUXOBUM
HEaBHUM HCKYCTBHMa ca MOJULHJOM U CyIOBHMa, Ka0 U HbUXOBUM T'e-
HEpaJHUM CTaBOBMMAa O OBHM MHCTUTyUHjama. Pedynraru cTynuje mo-
Ka3aJ¥ Ccy Aa JETUTUMHUTET yTHYe Ha MOLITOBAKE IIPaBa U OHJIA Kaja Cy
Bapujabie Koje mpeacTaBibajy Apyre Moryhe y3poke (cTpax o CaHKLHje,
NPUTHCAK OKOJIMHE, TUYHA MOPAJIHOCT, MepPopMaHce HHCTUTYIH]a U Je-
Morpadcke KapaKTepUCTHKE) ApKaHe KOHCTAaHTHUMA. 3aHUMJBUBO je 1a y
OBOM HCTpaXuBamy HUje Hal)eH 3HauajHMju ehekaT cTpaxa Ol CaHKIIH]je
Ha MOLITOBAE MIPaBa.

W3 npeTxoaHO peyeHor cacBUM je jacaH 3Havyaj JETHTUMHUTETA 3a T0-
mIToBame mpasa. MehyTum, y OpojHHM UCTpaxuBambHMa Koja Cy ce OaBH-
J1a OBOM TEMOM, HHj€ HajjacHUje IITa ce cMaTpa 00jeKTOM JErUTUMHUTETA.
ITa je To ka yeMy Tpebda aa je ycMepeHa noapika rpahana n1a Ou ce oHU
ocehann o0aBe3HUM J1a ce MOHaIIajy y cKiany ca nmpaBoM? Cmarpamo aa
OBO 3aclly’Kyje aHaiu3y.

3. OBJEKAT JIETUTUMUTETA

Ywurajyhn mupoky u pa3HOPOIHY JIUTEPATYPY O JETUTHMUTETY, Ma-
KJbUBHUJU YUTAJAll BEPOBATHO he Hajupe ocTtaTh 30ymHeH Mpe/] MUTAmkheM:
0 JISTUTHUMHUTETY 4Yera, OJTHOCHO KOTa ce TOBOpH y Jureparypu? Bpio Op-
30 moctahe My jacHO 11a 0BO ,.cTame nmpukiagaocTu’ (Troyer 2007, 2584)
Pa3IMYUATH ayTOPH BE3Y]y 3a pa3iIuvuTe 00jeKTe.

Hajommtuje pedeHo, ISTHTUMHUTET j€ CBOjCTBO KOj€ C& MOKE MPHUITH-
caTH aKkTepy, 00jeKTy, CTPYKTypH, Jenamy, npomecy (Troyer 2007, 2584).
O KojeM o1 OBUX 00jeKara je y KOHKPETHOM CITy4ajy ped, y U3BECHO] MepH
3aBUCH U O]l HayYHe JTUCHUIUIMHE U3 Koje jona3u ayTop. Tako he ayropu
MTOJINTHKOJIONIKE TTPOBEHHjeHITHje Hajuenhe TOBOPUTH O JISTUTUMHTETY
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MHCTHTYLIHja, 10K he OHM KOjU ce MpHUMapHO 3aHUMajy 3a MpaBo 3a 00je-
KaT JETUTUMHUTETa Y3€TH 3aKOH /UM MpaBHU cucTeM. CMaTpamo 1a je 3a
COITHOJIOIIKO - TPaBHA UCTPAXKMBaba MEPCIICKTUBA CBAKE OJf EMITUPUjCKUX
HayKa 3Ha4ajHa KaJa je ped o 00jekTy nerutumutera. Hanme, spyau ce Mmory
MOBMHOBATH 3aKOHY KOjH je JIOHEO MapiaMeHT U3 pasjiora MTo UMajy Mo-
Bepema y Ty HHCTUTYLH]Y, 3aTO IITO MOAPKaBajy TPEHYTHE 3BaHUYHUKE
cucrema (MOJUTHUKY BehUHY y mapiaMenTy), uiin, peUMO, 300T Tora IITo
Cy carjlacHU ca lerOBOM caJpKUHOM. [lakiie, MaKo je ped O JIeTUTUMHUTETY
pasnuuIuTHX objexaTa (MHCTUTYLMje, HOCHOLIM MMOJTMTHYKUX TOJI0XKaja, 3a-
KOH), CBaKH OJ1 lbUX MOXKe OMTH peJIeBaHTaH 3a MUTamke e(PUKaCHOCTH Mpa-
Ba, jep CBAaKM OJl IbUX MOKEe OMTH Pa3JIor 3a MOHAIIAkE y CKIIATy ca mpa-
BOM. 3aTO je 3a COIMOJIOLIKO-IIPaBHA UCTPaKMBamka MPABHOT TIOHAIIAA,
MOTHBaLUje y IpaBy 1 €(pUKaCHOCTH ITpaBa, ONTHO HajIpe OATOBOPUTHU Ha
nuTame Moryhux objekara nerutumurera. [Ipernemsom nureparype Koja ce
Ha TEOPUjCKM HAUMH OaBH JETUTUMHUTETOM, Ka0 M 3HAYajHUJUX EMITUPH]-
CKHX MCTpPa)KMBama, AOILIM JIO0 TOra Ja nocroje Tpu Moryha o0jekra Jie-
TUTUMHTETA: 1. KHCTUTYIH]je, 2. IPaBHU aKTH, U 3. 3BaHUYHHIIN CHCTEMA.

3.1. Uuctutyumje

VY nurepatypu ce Hajuenrhe HCTpaxyje JETUTUMHATET HHCTUTYIIH]A
KOje cTBapajy u MpUMemyjy mpaBo. Tako ce, perumo, u3 Tajnepose nedu-
HUIMje JISTUTUMHTETa Ka0 HOPMAaTHBHOT MOTHBA 32 TIONITOBAE IIpaBa y
CUTyaIWju Kaja ,,lI0cToju ocehaj 1a ayTOPUTET KOji CIIPOBOIY 3aKOH IMa
npaBo fa nuktupa noHamame” (Tylor 2021, Part 1, Chapter 1, Para. 5), ja-
CHO BHJIM JIa Cy 32 OBOT ayTopa 00jeKaT JeTHTUMHUTETa HHCTHTYIHje. Ay-
TOPUTET KOjH CITPOBOJIM 3aKOH j€ Taj Ka KOME je yCMepeHa MOopIIKa pelre-
BaHTHE jJaBHOCTH, 300T 4era ce Ta jaBHOCT oceha 06aBe3HOM J1a TUPEKTHBE
aytopureta nomryje.! lejun Ucton (David Easton) (1958, 180) takohe
Be3yje MojaM JIETUTUMHUTETA 3a TOIUTHYKe HHCTUTYyIHje. OH Kaxe /a ce
JETUTUMHUMA CMaTpajy OHe HHCTUTYIIH]je Koje 0a3upajy cBOje eI0Bamke
Ha MMPUHIANIAMA Koje BehrHa y IpyIITBY cMaTpa aJieKBaTHIMA, U KOjuMa,
300r Tora, (Ta Behnna) oceha na nyryje nmocmymrHoct. [TomenyTH npuHIu-
M KOjH C€ TI0jaBJbY]jy Kao U3BOP JIETUTUMUTETA HEKE HHCTUTYIIH]jE UIIN CHU-
cTeMa UHCTUTYIHja, Y COI[MOJIONIKO] M COI[MO-TICUXOJIONIKO] JIUTEPATy pH

! Cmarpamo Jia je OBOM cTaBy IOTpeOHa MaJla KOpeKIHja, y CMHCITYy Ja OH ,,ayTOPHTETOM” Y OBOM
KOHTEKCTY Tpebalio cMaTpaTH He CaMO OHe HHCTHTYIIHje KOje CIIPOBOJIE IIPaBo (KOje H3BpIIaBajy
3aKOHE H ApyTe OIIITE IIPaBHe aKTe), Beh 1 HHCTUTYLH]je Koje CTBapajy MpaBo (HIIp. 3aKOHOJaBHA
Tela).
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Hajuemhe ce 03Ha4YaBajy TEPMUHOM npasda. J|Ba cy moryha Buaa npaspe:
npouenypaina u guctpudytusHa (Tyler 2003, 292). Ilponenypaina npas-
Jla IOCTOJU TaMo TJIe ce MPOoLeaype KOje MHCTUTYIHje CIPOBOJE JT0KHU-
BJbABajy Kao mpaseaHe. Ped je o mpoueaypama y Kojuma je oJIyuynBame
HETPUCTPACHO, 00jEeKTUBHO, KOje C€ OKOHYaBajy 00Pa3JI0KEHOM OJTYKOM,
M y KOjUMa Cy MHTEPECH, MpaBa 1 JIMYHOCT OHUX Ha KOje Ce OIJIYKE OA-
Hoce yBakaBanu (Tyler 2003, 298 - 299). luctpuOyTuBHE IpaBae UMa y
OHUM MHCTHTYLIHjaMa KOje HCIOpYdyjy IpaBeaHe ucxoae, 0e3 o03upa Ha
paBeJHOCT IpoLeaypa y KojuMa ce TH UCXOIu cTBapajy. [Ipenusuuje, au-
cTpuOyTHBHA IIPaBa NOCTOJU TAMO I'JIe Ce IPABEAHO BPILU JUCTPUOYIIH]ja
nobapa u mohwu (Tyler 2021, Part 1, Chapter 1, Section “The Evaluation of
Personal Experience”, Para. 5).

Emnupujcku je moTBpheH 3Hauaj AUCTpUOY TUBHE IPaBe 3a MOIITO-
Bam-€ IpaBa — Jby/IU Ce MIOHAIIAjY y CKJIAAy ca OHUM 3aKOHUMA U MojeTuHaY-
HUM MIPaBHUM aKTHMa KOj€ CMaTpajy CaApKUHCKH MpaBegHuMa. 1 1ok je
0Baj HaJIa3 y CKJIaay ca 3APaBOPa3yMCKUM MHIIBEHEM, OHO IITO TIOMAJIO
u3HeHal)yje jecTe To WITO y HCTpakuBambUMa HUje Hal)eH 3HaYajaH yTrLaj
IUCTPUOYTUBHE MpaB/e Ha CTAB O JISTHTUMHUTETY. JucTpuOyTHBHA MpaB-
Ja, nakie, aenyje Ha noHamame aupektHo (Tyler 2021, Part 3, Chapter 6,
Section “Experience, Legitimacy, and Compliance”, Para. 3). Ca npyre ctpa-
He, IpOoLIeAYpalHa IpaBa yTHIe Ha yCKIahuBambe MoHalIamka ca IPaBoM
MOCPEACTBOM CTaBa O JISTUTUMHUTETY. Haume, OpojHa HCTpaXMBamba TOKOM
NOCIEAmE TPH JIEleHUje TIoKa3aia cy Ja je mpouenypaiHa npaBia KIbyd-
Ha Bapujabiia Koja yTHYe Ha cTaB o JerutuMutery nactutynuja (Tyler &
Lind 1992; Tyler 2000: Tyler & Blader 2003; DeCremer & Tyler 2005). OBo
3HA4M J1a Cy JbYAH CIIPEMHHM]U J]a IpUXBaTe Kao ooase3yjyha mpasuia koja
cMaTpajy caApKMHCKH HellpaBeIHUMa, WIIM OHa KOja UM HHUCY Y HHTEpECY,
YKOJIMKO TOCTYIIKE Y KOjMa c€ Ta MpaBujia CTBAPajy/IPUMEIbYjy MepLu-
nupajy Kao npasenne. MHcTuTynMje ce, usriena, He JETHTUMUILY OHHM
wma pane, Beh onuM xaxo To pane. To y mpakcu 3Hauu Aa O HHCTUTYLU-
j€ CBOj IETUTUMUTET MorJie moBehatu caMo MPOMEHOM HaurHa Ha KOjHU ce
y IMOCTyINIMMa ONX0Ae peMa rpahanuma (CTpaHkama).

[IpunukoM oneHe 1a Jid Cy MHCTUTYLUj€ JETUTUMHE BHAUMO Ja Cy
JbyIMMa BayKHHUjU BPEAHOCHH CTAaBOBH (KOHKPETHO, OHH O TIPOLIEYPH), HETO
*KeJbeHH ucxoau. OBy HOpMaTHBHY IPUPOAY JETHTUMUTETA HAjOOJbE OMHKCY]je
HcToHoB cTaB 12 MOApLIKAa HHCTUTYLHjaMa JI0JIa31 U3 eBallyannja O TOMe
nIta objexar jecme, OAHOCHO KaKBO T€HEPATHO 3Hayerbe nMa 3a 0coly, a He
u3 oHora 1rto yuxu (Easton 1975, 444). OBo nasbe 3Hauu 1@ JIETUTUMUTET
MHCTUTYLIH]ja HE MOYKEMO MEPUTH HHAMKATOPHMA Ka0 ILITO Cy 3aJI0BOJHCTBO

64



APXUB, 2/2024 - Arwa besdbpaouya — [Ipobnem objexma recumumumema y cCOyuonomKo - NPpagHuUM
(cmp 57-75)

UCXOAMMa TIOCTYyTaKa Mpel HHCTUTYIHjaMa, OIHOCHO niepdopmaHce HH-
CTUTYLHja, jep KaKo HaBEACHE CTyAHje O MPOUEAyPaTHOj MpaBaAH MOKa3y-
Jy — MTHCTPYMEHTAJIHH Pa3jio3d HE CTOje Y OCHOBH CTaBa O JIETUTHUMUTETY.
VYmpaBo 300r 0Be CBOje BPEAHOCHE YTEMEJbEHOCTH, JISTUTUMUTET UHCTH-
TyLHja je pelaTUBHO cTabuiaH 1 Temko epoaupa. CTuye ce MHTepHAIN3a-
LIHjOM BpPEIHOCTH Yy MPOLECY COLMjATH3aIH]je, TE EBEHTYaIHO ITOHABIbA]Y-
huM MO3UTHBHUM UCKYCTBOM Y KOHTaKTy ca HHCTHTYyIHjama. OBO Ha Kpajy
JIOBOJIM IO TOTa J1a C€ JIETUTUMHUTET HHCTUTYIIHM]ja MOHAIA Kao pe3epBoap
MO3UTUBHUX CTABOBA, KOjU WIAHOBHUMA JPYLITBA TIOMaXy /1a IPUXBATE
OHE HOCHOLIE BJIACTH M BbUXOBE TPEHYTHE MOJUTHKE, KOje HE CMaTpajy Ko-
pucHuMa HUTH nipaBegauMa (Easton 1975). Y ToM cmucity, 3a JETUTUMHUTET
MHCTUTYIMja MOXke ce pehu a npencrasiba Auy3HY MOAPLIKY CHCTEMY.

VY ucTpaxxuBamnMa ce JISTHTUMUTET HHCTUTYLIM]ja Hajuemhe onepa-
UOHAIIU3Y]je KPO3 EMIIUPHjCKY BapHjadny nodpuike nactutyuujama (Tyler
2021, Part 2, Chapter 3, Section “Legitimacy as an Empirical Issue”). Taj-
nep, mak, cMaTpa Ja HHAMKATOP noopuike Ha TIOCPEAaH HAYUH MEPH Jie-
TUTHMHTET, 300T Yera OH y CBOjUM HUCTPaKMBambUMa 32 ONepalioHaIn3a-
1H1jy JIETUTUMUTETA KOPUCTU U eMITUPHjCKH KOHCTPYKT T3B. nepyunupane
obasese nowmosarba npasa (perceived obligation to obey the law). Hanwme,
OH MPETIOCTaBJba a y CIIy4ajy TJie MOCTOj! MOAPIIKA HHCTUTYIIHjaMa KO-
je cTBapajy U MpuMemyjy MpaBo, JbyAH ociennyHo ocehajy o6aBesy 1a To
paBo NPUMEYjY. Y TOM CMHCIY ce MepUunupana 00aBesa MomToBama
npaBa IojaBJbyje Kao AMPEKTHUjU HHIuKaTop Jerutumureta (Tyler 2021,
Part 2, Chapter 3, Section “Legitimacy as an Empirical Issue”).

Wako oBakBa onepannoHagn3anyja JOrH4KHd UMa CMHCIIa, Mopa ce
IPUMETHUTH J1a OHa 30yIbyje Kajia je ped o 00jeKTy jerutuMureTa. J{ok je
CacBHMM jacHO Jia Ce MHIMKATOp JIETUTUMHUTETa Koju Tajiep Ha3uBa noodp-
wiKoM OJJHOCH Ha MHCTUTYIIH]E, TOTIIE TI0jaM nepyunupatre 0basese noumo-
6arba npasa Beh Ha HUBOY TepMHUHA CYTEpHUIIE /1A je Ped 0 EMITHPHjCKOj Ba-
pHjabiu Koja MEpH JISTUTUMHUTET IpaBa Kao TAKBOT, a HE MHCTUTYIIH]ja Koje
ra cTBapajy. Haume, jesnuku, uspas nepyunupana obaseza noumosarsa
npaea cTBapa yTHCAaK Ja je ped 0 MHAWKATOpYy CTaBa O BPESAHOCTH MpaBa
Ka0 HOPMAaTUBHOT CUCTEMa, HCTPTHYTOT U3 MHCTUTYIHOHATHOT KOHTEKCTA.
[Ipu morneny Ha yOUTHHUK KOjH je KOpHIINEH Y HCTPaKUBaby MPABHOT I10-
Halllarba CTAaHOBHUKA YMKara, y ey KOjuM je MEepeH 0Baj MHAUKATOD, Taj
yTHUCaK ce rnojayaBa. Hamme, na 6u ce uamepuo ocehaj nepriunupane o6a-
Be3e MOLITOBama Mpasa, Tajiep je oA UCIUTaHUKa TPAXKHOo J1a ce U3jacHe
y KOjOj MEpH Cy carjiacHHu ca CTaBOBHMa Kao LITO Cy: ,,Jbynu Tpeba na ce
MOBMHY]jYy MIPaBy YaK M OHJA KaJa je OHO CYIPOTHO OHOME LITO CMarpajy
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ucnpasHuM”; ,,HerokopaBame mpaBy peTko je onpasaano’; ,,Maio je pa-
35ora 3a 0co0y nonyT MeHe jaa nomrtyje npaso” (Tyler 2021, Appendix A:
Questionnaire Used in First Wave of Chicago Study). C 063upom Ha HaunH
(dopmynanuje, H1je HCKIBYUYEHO Ja je 160 HICITUTaHNKa MOTao MOMHCIIUTH /12
je mATaH 0 TOME Jia M cMaTpa Ja je mpaBo 00Jbe 01l HEMpaBa, OHOCHO, Ja
JIY TIPaBO MpecTaBsba 00JbM MEXaHU3aM peryJjanuje IpyIITBEeHUX OIHO-
ca oJ] perMo, Mopasa uinu oondaja. a i je Tajiaep kpo3 oBakBa MUTama
3aKcTa yCIeo Aa M3MEPH OHO LITO je HamepaBao (JISTHTUMUTET UHCTHTY-
11ja), NI MEPEhe Y OBOM JIeNly UMa HUCKY KOHCTPYKTHBHY BaJIUJHOCT,
jep je yMecTo HaMepaBaHOT MEPHO HEIITO cacBUM JpyTo (ocehaj obaBese
MOKOpaBama MpaBy Kao TaKBOM), OCTaje MUTame Koje 3aBpelyje moceOHy
ananuzy. [lomro ayTop Ha Bl MecTa cyrepHile fa cy o0jeKkar JeTuTH-
MHUTETa KOjU OH HCTPaKyje HHCTUTYLIH]jE, OBa NOTEHIIMjaJIHO HEOATOBapa-
jyha onepanuonanu3zanuja nojMa JeTMTHMUTETA, MOKE OUTH HHCITUpaLIUja
3a IOCTaBJbabe XUIOTE3E O jOII jeAHOM MoryheM 00jeKTy JIeTUTUMUTETA,
a TO je MpaBo Kao THI HOPMaTUBHOT cucTeMa. [IpaBo ka0 HOpMaTUBHU CH-
CTEM MMa JISTUTUMHTET OH/Ia KaJla BehrHa 4iaHoBa JpyIITBa cMaTpa 1a je
Taj TUI HOPMATHUBHOT CUCTEMA MTPUKIIATHHUJH 32 PEryIUCabEe PYIITBEHUX
OJIHOCA O] HEKOT JIPYTOr, U3 pa3Jjiora IITo je CKOMuaH ca ogpeeHuM Bpe-
HOCTHMa KOj€ TH IpYT'd HOPMAaTHBHU CHCTEMH HE OCTBapyjy HJIM TO YHHE
y HEeZJOBOJbHO]j Mepu. Jla mpaBo ycreBa Ja OCTBapH MPUHIUI KOje MOpal
¥ 00M4aj He MOTy (pallMOHAIHOCT), y MOJCPHUM JAPYIITBUMA je HOTOpHA
CTBap, TAKO Ja OBA BPCTA JIETUTHMHUTETA OCTaje TOTOBO HeBHIJbUBA. Hu
MU OBJie HeheMo u3aBajatu npaso (y CMUCIy HOPMAaTHBHOT CHCTEMa) Kao
nocebaH o0jekat jJeruTuMuTeTa. Hanme, ped je o Beoma ancTpakTHOM
00jeKTy, YHjH je JISTHTUMUTET PEeNIaTUBHO TPajaH y CMHCIY J1a OM HEroB
ryOMTaK 3aXTeBao MpoOMEeHY HajayOJbUX BPEIHOCTH Y IPYLITBY, 300T yera
je ox Masnie BpeJHOCTH 3a EMITMPHjCKa UCTpakuBama. Mnak ra noMumemMo
oBJie 300T KOHIETITYaJIHE PELU3HOCTH.

3.2. [IpaBHU akTH

loprHama HaKOH MCTpakMBama MPABHOT MTOHAIIAkA CTAHOBHHUKA
Uwukara, Tajnep Mema cTaB 0 HAYMHY ONEpaIlMOHAIN3AIM]je TIojMa JIeTH-
tumurera. OH caja cMaTpa aa Cy IPeTXOAHE CTY/ANje OTpaHndeHe jep Cy
JETUTUMUTET UCIUTHBAJE MMPEKO MHINKATOPa MOAPIIKE HHCTUTYLHjaMa
U IIepIunrpane o0aBese MomTOBakba IpaBa, NTHOPUIIYhH TPy TOM JIeTH-
TUMHTET CAMHUX 3aKOHA. Y HCTpaXKUBamy Koje je crposeo ca Kpuctnnom
Mapdu (Kristina Murphy) u Ejmu Keptuc (Amy Curtis), Tajnep (Murphy
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et al. 2009) nHCHCTHPA HA PA3TTUKOBAY ,,JIETHTUMUTETA BIACTH W OHOT'a
HITO Ha3WBAa ,,JJIETUTUMHUTETOM 3aKkoHa”. [IpBH 1mojaM y MOTIYHOCTH OIIO-
Bapa Beh MOMEHYTOM JISTUTUMHUTETY HHCTUTYIIH]ja, 0K CE€ APYTH OJHOCH
Ha OHO ITO OMCMO MPELH3HK]jE MOTJIM Ha3BaTH JETUTUMHUTETOM ITPaBHUX
akata (OIITHX M MOjeANHAYHHX). 3a MOTpede OBOT NCTPaKNUBaMba JICTUTH-
MUTET MPaBHUX aKaTta JepUHUCAH je Kao MOAPILIKA PEJICBAHTHE JaABHOCTH
3aKOHHMMa M3 pa3Jiora lbHUX0BE CalpsKUHCKE UCITPABHOCTH, OJHOCHO MOpaJl-
Hoctu (Murphy et al. 2009, 3). OBo 3na4u aa je Moryhe 1a HHCTHTYLH]E
KOj€ CTBapajy ¥ IpUMEY]jy IPaBoO UMajy JIETUTHMHTET, a 1a HCTOBPEMEHO
3aKOHH KOj€ JIOHOCE/M3BpILIaBajy OyAy MEepUUNHUpPaHU Kao HEJICTUTUMHH,
1 06paTtHO. OBaKBOM ONEpallMOHAIN3AIH]OM TIOjMa JISTUTHMHUTETA JIUCTH
Moryhux o0jekara JISTHTHMHUTETA 10aT je U MPaBHU aKT.

VYmpaso kopucTehu oBaj UpH MojaM JeruTuMuTeTa, Mapk Xepror
(Marc Hertogh) je ucTpaxuBao Kako CTAaBOBH O JISTUTUMHUTETY OOIHKY]y
NoHaIlake yurnHuIana caoopahajuux npekpiraja y Xonanauju. Kopucre-
hu ankeTy, XepTor je mpoBepaBao edekar cenam Bapujadiin (JerHTHMUTET,
CTpax oI caHKIHje, KOHPOPMHU3aM, JTUYHA MOPATHOCT, aAMHUHUCTPATHB-
HU 1 (UHAHCHjCKH MPOOJIEMH) Ha MOIITOBamke npasa. Kao u Mapdu u xo-
jere, 1 XepTor je JIETHTUMUTET ONepalMoHaIN30Ba0 MPEKO WHIUKATOPa
MOAPIIKE, EpUUIIpaHe 00aBe3e U JETUTUMHUTETA 3aKOHA, aHAJIU3UPajy-
hu edekaT cBakor oJ OBUX MHIMKATOpa Ha momToBame npasa (Hertogh
2015). ¥V najsehem neny, HaJla3u HETOBOT UCTPaKUBakbha MOTBPAUIH CY
Hanaze TajnepoBuX cTyAMja: BO3aud KOjH MpaBHE HHCTHTYLMjE U MIPaBH-
J1a He JO’KMBJbABAjy Kao JErUTUMHE nuMajy Behy mancy na he ce monaria-
TH MPOTHBIPABHO.

[IpaBHM akTH MOT'Y OMTH JISTHTUMHH U3 CAAPKUHCKUX U (POPMaTHUX
paszinora. Y IOMEHYTHM CTyJHjama ped je O CaApKHMHCKOM JISTUTUMHUTETY,
OJTHOCHO MOJPIIIH 3aKOHUMA U3 Pa3jiora lbUX0BE CaApKUHCKE UCITPaBHO-
ctu. [lopen oBakBe TIETHTUMHOCTH ITPaBHUX aKaTa, cMaTpamo ja je Moryha
U BrxoBa GpopMaiHa rerutuMHocT. Hanme, soynu ce mory ocehatu ob6ase-
3HMMA Ja TIOIITYjy 3aKOHE U Apyre MPaBHE aKTe U3 Pa3jiora lUXOBOT Gop-
MaJTHOT Ba)erha, OTHOCHO M3 pa3jiora UITO UX je JOHEO HaJJIC)KHH OpraH
y nmpoueaypu npeasulenoj 3a noHomemne Oamr TakBux akara. Kazga nmocro-
jU OBa BpCTa JIETUTUMHTETA, Jbyau he ce ocehaTn obaBe3HMMa J1a MOCTY-
Te 1o Mpecyay Cyaa, Yak U KaJa je caJpKUHCKU CMaTpajy HEUCIIPaBHOM,
OJHOCHO He3aKOHUTOM. OHu he momToBaTy npecyny, a IbeHy eBEHTyalHy
HE3aKOHUTOCT JIoKa3uBahe y MoCcTynKy npeaBuleHoM 3a TO (Tpe]] BULLTIM
CyZOM), HaJiajyhu ce ’eHOM YKHAamy WiIN IperHaueby. MUCINMO Aa OBO
HITO CMO Ha3BaJIM JJETUTUMHUTETOM ITPABHUX aKaTa 13 GOopMaTHUX pa3iora
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O/IroBapa MojMy ayTOpPHTaTUBHOL JeruTumuteTa Puyapna danona Mua-
her (Richard H. Fallon, Jr) (2005, 1828). Kako oBaj ayTop Harnamasa, ay-
TOPUTATHUBHA JETUTUMHOCT, UCTO K40 U CAAPKUHCKA, CBOjCTBO je TPaBHOT
aKTa, ajly 3a Pa3iuKy OJ CaApKUHCKE HE 3aXTeBa HY>KHO cariacHocT, Beh
je IOBOJBHO MpHUXBAaTamke. Y CBAKOM CIIydajy, OBJIE j€ ped O jelIHOM UCTOM
00jeKTy JeruTUMUTETA (IIPAaBHU aKT) U Pa3IMUYUTUM OCHOBHMA, OJHOCHO
M3BOpUMa HErOBE JIETUTUMHOCTH (CaPKUHCKU U (POPMAJIHU PA3JIO3H).

3.3. 3BaHUYHHUIIN CHCTEMA

Jla 6ucMmo pasymenu 1a ¥ TojeIMHITH KOjU Cy TPEHYTHO HOCHOIIH T10-
JI0kKaja y MHCTUTYIHMjaMa (T3B. 3BaHUYHUIU CHCTEMa) MOTy OUTH o0jexat
JETUTHUMUTETA, Tpebda ce moaceTuT McToHoBHX 3anaxama. Hanwme, oH ie-
TUTUMUTET ONlepallioOHANIN3Yje KPO3 TI0jaM MO IIKE, Koja (Kao mTo je Beh
PEYeHO) y HajONIIITHjeM CMHICITY TIPEACTaBIha HAYMH Ha KOjU JBY/IH OLICHY]y
HEKH 00jeKaT U OpUjEeHTHIITYy CBOje MOHAIIamke mpemMa ieMy. OH asbe mpu-
Mehyje /1a Ta moJpIIKa MpeIcTaBha HAPOUUTO KOMIUIEKCAH TojaM Kaja je
ped O IMOIUTHYKOM CHCTEMY, U3 pa3Jjiora IITO HHje yBEeK yIpaBJbeHa Ka uc-
ToM 00jekTy. Jla Ou 0Bo 00jaCHHO OH MOAPIIKY JAETH Ha JIBE BPCTE: OUPY3IHY
u cneyughuuyny. OBa TMXOTOMH]a je TI0I00HA /1a 00jacHH jeTaH BEOMa 4eCT
(heHOMEH Yy MTOMTUTUYKOM JKHBOTY: J1a JbyI1 OMBajy AyOOKO HE3aI0BOJEHU
OHUM IITO KOHKPETHH JBYIU Ha BIIACTH YHHE, a J1a YIIPKOC HE3a10BOJbCTBY
o/UTyKaMa M HOJIMTHKaMa BIACTH HE MHUIMPAjy IPOMEHY HOCHJIAIA T10-
nutruke Brnactu (Easton 1975, 436). Mcton cmaTpa 1a je pasiior 3a TO Taj
IITO 3BaHUYHUIM CHCTEMa OJIPIIKY 3a CBOj€ JICJIOBALE HE I[PIIe CaMOo M3
CONCTBEHHX NeppopMaHcH, Beh 1 U3 JISTHTUMHUTETA TIOJIUTHYKOT CHCTEMA,
OIHOCHO MOJUTHYKUX HHCTUTYIHja. OBY BPCTY MOZIPIIKE, KOja HE T0JIa31
U3 OHOTA LITA BJIACT YMHU, Beh M3 reHepaTHor 3HaueHha Koje UMa 3a JbyIe,
Ucron Hazusa dugyznom noopuikom. O oBome je Beh 0uino pean. OHO mTO
TaJla HHje PeUeHo jecTe Jla Ce CIipaM OBe TIO/PIIKE HaJIa3! T3B. cneyuduu-
Ha noopuika, Koja je ycMepeHa ka KOHKPEeTHUM 3BaHWYHHIIIMA CHCTeMa
U BbUXOBUM KOHKPETHHM NOJIMTHKAMa, a Koja je mpema Mcrony pesynrat
NO3UTHBHE €Ballyallyje BHX0BE YCIEIIHOCTH Y 33/10BOJbEIbY 3aXTeBa Ipa-
hana (Easton 1975, 438). Audy3Ha noapiika je TpajHuja o CerupuIHe
jep je yTemesbeHa y BPeIHOCTHMA KOje TI0jeIMHAIl yCBaja Y MPOIECY CO-
nujanuzanuje (Easton 1975, 445 - 446). 3a paznuky ox mwe, McTon kaxe
Ja crienu(uyHa MOapIIKa MOYMBA Ha KPATKOPOYHUM ITPOICHAMa JINYHE
KOPHCTH U pH3HKa. 300T CBOT HHCTPYMEHTAJIHOT KapakTepa crennpuiHa
MOJIpIITKA je Mame cTadbmiHa. CympoTHO, AU(y3HA TOAPIIKA je BakKHA 32
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CTAOMITHOCT CHCTEMa jep ce 300T CBOje TPajHOCTH IOHAIA KA0 pPe3epBOap
MO3UTHUBHUX CTaBOBAa U A0Ope BOJbE OHJA Kaja MoBepere rpahana y 3Ba-
HUYHHUKE CUCTEMa ocIaldu. Y TaKBUM BpeMEHHMMa, Jbyau he 3axBasbyjyhu
NOAPIINH Y HHCTUTYIIH]jE TOJIEPUCATH UCXOAE BJIACTH KOje HE MOAPIKaBa-
jy (Easton 1975, 444). Tako, peuMo, JbyAH MOT'Y CMaTpaTH J1a TPEHYTHH
ca3uB NapiaMeHTa He paju Kako Tpeda, a Ja HCTOBPEMEHO He JKeJie HUKa-
KBE [IPOMEHE YCTaBa y JeJly KOju ce OJHOCH Ha HaJJISKHOCT TOT OpraHa.

HcToHnoBoM cTaBy 3aMepa ce Ja He pa3jiuKyje o0jeKaT JeruTUMU-
teta on motuBauuje (Tyler 2021, Part 2, Chapter 3, Section “Legitimacy
as an Empirical Issue”, Para. 13). OH, Haume, nipeTnoctasiba Aa he jpyau
JETUTUMHUTET MHCTUTYIMja YBEK IPOLICHbUBATH HA OCHOBY BPEIHOCTH (pe-
UMO TMpoLenypaliHe IPaB/e), a TPEHYTHE HOCHOLE BIACTH y OAHOCY Ha
TO KOJIMKO CYy 3aJJ0BOJbUIIN IbUXOBE KpaTKOpouHe nuTepece. Ho, cacsum je
Moryhe n 00paTHO: 1a Jby 1 OLICHY]y MHCTUTYLIHj€ Ha OCHOBY 1yTOPOYHHUX
JTUYHUX MHTEpeca, Kao U J1a U3 HOPMAaTUBHUX pasjiora Noapkasajy Tpe-
HYTHE 3BaHUYHHUKE CUCTEMa. Y TOM CMHUCIY, HEMa PasJiora ce y UCTpaxH-
BarbUMa M 3BaHMYHMIIM HE MPENO3Hajy Kao 00jeKar JISTHTUMHUTETA, 0.
yCJIOBOM IPaBUJIHE ONEpalMOHATIN3aIMje TOT 10jMa, KOjoM OU ce Mepuiia
BpPEJHOCHA OpPHMjEeHTAI]ja Jby U ITpeMa 3BaHUYHHULIMMA, a HE 3a/I0BOJLCTBO
HBUXOBUM TepdopMaHcama.

Wma u ayTopa koju cMaTpajy JAa mojaM JETUTUMHUTETA YOIIITE HE
TpeOa Be3uBaTH 3a KOHKPETHE JbyJIe KOjH 3ay31UMajy MOJI0kKaje jep Cy OHU U
BUXOBE MONUTHKE puBpemMenu. Tako, Mareu Jloran (Mattei Dogan) (2013)
10jaM JIETUTUMHUTETA BE3yje 3a MOJTUTUYKU CHCTEM U 32 IberOBY TpajHy IpH-
poay, JOK 3a 3BaHUYHHMKE CHCTEMa KOPUCTH T0jaM moBepema. [loBepeme
y OBOM CMHUCITy 3Ha4H BepoBaTHONy J1a he 3BaHMUHULIN cHCTEMa TPOU3Be-
CTH KeJbeHe ucxoje 3a rpahane (Easton 1975, 447). Kao npumep oBor pa-
3NMKOBama, Jloran noaceha Ha TpeH[ onajama NOBEpeha y 3BAaHUYHUKE
cHCTEMa y CKOpO CBHM CaBPEMEHHM JIeMOKpaTHjaMa, ¥ YHIEHULY J1a TO
He OuBa npaheHo HCTOBPEMEHUM I'yOUTKOM JIETUTUMHUTETA MTOJTUTHUKOT 1
EKOHOMCKOT crucTeMa. AMEpUKaHIIM Cy BeoMa HEe3aJ0BOJbHH PajioM CBO-
JUX MHCTHTYLHja, aJIH j€ TO He3aA0BOJBCTBO ,,[IOBPLIHO, jep AMEpPHUKaHIIH
jOII yBEK HHUCY AOCETIIN TauKy y K0joj of0ujajy oBe uHcTHTyLHje” (Lipset
& Schneider, naBegeno npema Dogan 2013). U uctpaxxuBama cupoBeeHa
y EBponu nmoka3syjy ucTo: jenaH 3HadajaH A€o MOIyJIaluje mokasyje Hemo-
Bepeme y ofpeleHy HHCTUTYIH]y MM YaK BUIIE HHCTUTYLHja, Al TeK
MarbHHa H3pakaBa He3aJ0BOJbCTBO (PyHKIIMOHUCAHEM IEMOKpATH]e, IPH
YeMy je BeoMa Majii Opoj OHUX Cy 3a KOPEHUTY IpoMmeny cuctema (Lipset
& Schneider, naBeneno npema Dogan 2013).
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4. 3BAKJbYYUAK: JIETUTUMUTET ¥ KOHTEKCTY

JIeruTUMHTET C€ y JINTepaTypH 4ECTO IIocMaTpa CTaTHYHO, Kao CBOj-
CTBO HEKOT' 00jeKTa MJIM Kao CTaB O TOM CBOjCTBY. Mmak He Tpeba 3a00pa-
BUTH J1a je JerutTuMuTeT npoiec (Johnson et al. 2006), Hajupe y cMucay
Jla ce M3HOBA KOHCTHTYHUIIIE Y MHTEPaKUju u3Mel)y akTepa u Jpy I TBEeHUX
yumenua (Berger et al. 1998, 380), 300r yera meropa KouurHa GIyKTY-
upa. ,,JlerutumuteT ce kpehe Ha ckanu o1l MOTITYHOT MPU3HAA JI0 TTOTITY-
HOT 0/101jarba, y PacloHy OJl MOAPIIKE, IPUCTAHKa, CArIaCHOCTH JI0 T1aja,
epo3uje u ryouTKa. Y cilyuajy CBECHOT 0J/I0Mjaka MOXEMO TOBOPUTH O HE-
nerutumHoctu” (Hertz 1978, 320). Apyro, IETUTUMHTET je TUHAMHYAH U
y CMHUCITY JIa C€ OTHOC JISTUTUMHUTETa Pa3IMYUTHX 00jeKaTa CTaTHO Mekba.
JlerutnmuTteT I/IHCTI/ITy]_[I/Ija, JJETUTUMHUTET 3BaHUYHHKA CUCTEMA U JICTUTU-
MUTET IPAaBHUX aKara nperinhy ce u MeljycoOHO yClIoBJbaBajy, 300r yera
WX je moTpeOHO MpoyyaBaTH y HHTepakuuju. [TomTo nomroBame 3aKkoHa
MoXke npousahu U3 IeruTHMHUTETA CBAKOT OJ OBa TP 00jeKara, 3a COIH-
0JIOTHjy MpaBa Ba)XKHO j€ Ja 3a CBAKU KOHTEKCT EMITUPUjCKU UCTPAXKH Jie-
TUTUMUTET KOjeI' O] BbUX CJIIYKH Kao IIPpUMAapHU MOTHUBATOP 3a MMOHAaIIamkhEC.

Hcton je ykazao Ha mudy3HH KapakTep JISTUTUMUTETA YHjH CYy 00je-
KaT MHCTUTYIIH]e, 3axBasbyjyhu Kojem ce 00e30elyje cTabuiIHOCT cucrte-
Ma, OIHOCHO MOIITOBake IPaBHIUX HOPMH, YaK U KaJia MoBepeme rpahaHa
y 3BAaHUYHUKE CUCTeMa 0ciadu. JIerMTUMUTET MHCTUTYIM]ja TIOHAIIA Ce
Kao0 CBOJEBPCHH pe3epBOap MOJPIIKE 32 HOCHOIE MOJUTUYKUX TOJI0XKaja,
aJI OCUTYypaBa M NMPUXBaTamke MPABHUX aKaTa KOjU He YKHBajy COINCTBE-
ou nerutuMutet. Ca ApyTe CTpaHe, U3rjcaa 1a HU3aK JETUTUMUTET paB-
HHUX aKaTa HEMa BEJIUKOT yTI/IHaja Ha JJICTUTUMUTET I/IHCTI/ITyI_[I/Ija. HaI/IMe,
HCTpakMBama Cy Mokasaja fa jJerutuMmuteT Bpxosror cyna CAJl Bapu-
pa y 3aBUCHOCTH O] TTOJIPIIKE OJIyKaMa Koje JIOHOCH, aJli He y 3Ha4YajHu-
joj mepu. Tako perumo dyBeHa npecyaa Bush v. Gore, ynpKkoc KpUTHKa-
Ma, HUje ycCIiena Ja ypyIlu JISTHTUMHUTET Cy/ia Ka0 HHCTUTYIIH]jE, KaKO CY
Heku npensubhanu (Tyler 2006, 381). Mmak, mpe HEro mTo ce OBakaB O-
HOC JISTHTUMHTETAa HHCTUTYLIHja U (CAIP)KHHCKOT) JISTUTUMHUTETA TIPaB-
HHUX aKaTa y3Mme Kao MPaBUIHOCT, Tpeba moaceTuTH aa cy [lejmc ['nbcon
(James Gibson) n I'peropu Kannepa (Gregory Caldeira) (2003) mamu na
ycTaBHH cy 1 JyskHOadppuuke PenyOnrke nMa Majio MOhu Jia JerH TUMMILIE
cBoje omunyke. [Tocnenme noBoAM y UTambe MICTOHOBY YBEpEHOCT Y jadu-
HY JUQYy3HE MOPIIKE.

JlBa cy HajomITHja 3aKJbyuka oBOr paja. [IpBo, YKOJIUKO y3MeMO
na cy TajinepoBu 3aKkJbydIlH O 3Ha4ajy JETUTUMHUTETA 3a MOIITOBAE ITPaBa
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YHHUBEP3aJIHO Ta4uHU, TpeOda MMaTH y BUY Aa MOJPLIKA HE MOpa yBEK OUTH
ycMepeHa Ka uctoM o0jexty. IlociynrHocT npaBy MOXe 10Ja3uTH U3 Jie-
TUTUMHUTETa HHCTUTYLIH]jA KOje CTBApajy W MPUMEIbYjy NMpaBo, 3BaHUIHH-
Ka CHCTeMa U MpaBHUX akaTa. Jpyro, 1eruTHMUTET OBUX 00jeKara, Kao u
IbUXOB yTHIIA] Ha MOLITOBAILE IPaBa, HE CME Ce MPETHOCTaBIbaTH, Beh ce
MOpa eMIIMPHjCKH TPOBEPABATH 33 CBAKH JAPYILITBEHH KOHTEKCT ITOHA0COO.
Peunma Xeprora (Hertogh 2015, 232): ,,ymecTo ja UCIIUTYjeMO Ja JIH Jie-
TUTUMHTET OOJIMKYje MOoHamame rpahana, Moxkaa ou Tpedaso aa ,,liome-
puMo oxyc ca da au Ha Kada ¥ Kako TETUTUMHUTET OOJIMKYje MOoHaame.”
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Anja Bezbradica

THE PROBLEM OF THE LEGITIMACY OBJECT IN
SOCIO - LEGAL RESEARCH

Resume

Although traditionally a political science topic, in the last
three decades legitimacy has become a subject of interest for re-
searchers in the field of sociology of law who deal with the issue of
compliance with law. Significant differences among researchers in
this field, initially concerning the definition of legitimacy and sub-
sequently its operationalization, frequently result in the inability
to compare findings across various studies. To establish a more
coherent conceptual and methodological framework for future so-
cio-legal research on legitimacy, we identified three areas with the
greatest ambiguity: 1. object of legitimacy, 2. operationalization
of legitimacy in empirical research, and 3. sources of legitimacy.
This paper aims to examine the first question. It employs conceptual
analysis as a method to explore the objects of legitimacy relevant
to legal behavior studies. Through a review of theoretical litera-
ture and notable empirical studies, the paper asserts that legiti-
macy can be attributed to three distinct objects: 1. institutions, 2.
officials, and 3. legal acts. We can speak of institutional legitimacy
the authority that implements the law is the one towards which the
support of the relevant public is directed, which is why people feel
compelled to obey its directives. The legitimacy of officials signifies
the support directed toward individuals occupying institutional po-
sitions and their particular policies. Legal acts may be legitimate
for both substantive and formal reasons. Substantive legitimacy of
legal acts arises when the public agrees with the content of their
norms. In the case formal legitimacy of legal acts, individuals may
feel obligated to adhere to laws and other legal acts due to their
formal validity, meaning they were enacted by the competent au-
thority in the prescribed procedure. These three legitimations in-
tertwine and condition each other, which is why they need to be
studied in interaction. Since compliance with law can derive from
the legitimacy of different objects, it is important for socio-legal
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studies to empirically explore, within each context, legitimacy of
which object serves as the primary motivator for behavior, along

with explaining their interplay.

Keywords: Legitimacy, Compliance, Procedural Justice, Trust in
Institutions, Effectiveness of Law, Legal Behavior
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