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CAJKETAK: Y oBoM pany ce Tpara 3a OArOBOPOM Ha THTaHkbE
ITa je TO CaBpeMEHU Opak Kpo3 KPUTHUYKY aHAIM3Y jyCHATypasu-
CTHYKOT MMOTVIeAa, Mpelu3Huje nojMa opaka y ajeny Pobepra Llopua,
C jeoHe CTpaHe, M KpO3 KOHIENTYallHy aHaimu3y Opaka y Mporecy
EroBOI' TpaHc(hopMucama, ¢ Japyre crpaHe. Hakon npukasa mnpen-
MeTa KpUTHYKe aHanmse, npupelhyje ce ocBpT Ha cimyyaj Uramnyje,
JPYIITBA Ca TPAJUIHOHAIHO KATOJIWYKHU jYCHATYPATHCTUYKUM ITOH-
MameM Opaka, mrTo omoryhaBa TecTHpame jyCHaTypaJuCTHYKOT
noreaa Ha Opak U yKa3uBambe Ha OHO IITa I'a YMHU HeyHKIHOHAI-
HHMM Y IpaKkcH. 3aTUM ce¢ pa3BHja KPUTHKA IOjMa ,,lpaBor Opaka”
KpO3 NPEUCHUTUBAKLE YTEMEIJbEHOCTH CACTaBHUX KOMIIOHEHTHU nojma
KaKo y KOHTEKCTYy CaBpeMEHOr Opaka, Tako M yHyTap came Ilopio-
Be KoHIIemuje Opaka. OCHOBHA Te3a Koja ce 3acTyIa y OBOM pajy je
Ja je Opak mpaBHU MHCTUTYT y MPOLIECY peleHuHUCamba ycibe uera
Jo7a3u 0 MPOIIUpeka yUYECHHKA M J0 W3MjeHE Yy 3Ha4ajy U yio-
3 10 caja nmo3Hartux ¢(yHknuja Opaxa. [Tomasehm ox cranoBmiiTa
J1a TIOCTOjU TPOCTOP y METOAOJIOIIKOM CMHUCIY 3a jeqHO (YHKIIH-
OHAJHO OO0jallllberhe MPHUPOJC TpaBa, a Yy OBOM CIIydajy NPaBHOT
MHCTHTYTa Opaka, Ha BPEJHOCHO HEYTpaJaH HauWH, ayTop JOJa3H
110 jenHe HOoBe (YHKIHje caBpeMEHOr Opaka M JOHOCH BPEIHOCHO-

" hera.dyermaker@hotmail.com
*Pan je mpumuber: 28. 10. 2020 , a npuxaheH je 3a o6jaBspuBame 9. 11. 2020. roause.
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-HeyTpasHy Je)HHHUIN]y CaBpEeMEHOr Opaka 3aCHOBaHY Ha HJCjH O
MIPUBUJICTOBAHOM €MOTHBHOM OJIHOCY.

Kuwyune peuu: caBpemenu Opak, HOBa (yHKuHja Opaka, IpH-
BHJICTOBAaHH EMOTHBHH OJHOC, jyCHATypaln3am, 1mojam Opaka, mojam
Opaka y Uranuju, npaBu Opak, mopoauiia u opak, Opak Kao BpHje-
HOCT 110 ce0H, QyHKIMOHATHA METOIOJIOTH]a

YBOJ

[IpenmeT oBOT pajia je KPUTUYKA aHAJH3a jyCHATYPATHUCTUYKOT MOjMa
Opaka. Jom mpenusHMje, KpUTHUKA aHalM3a MojMa Opaka y njeny PoOepra
Llopya (George), jemHOr O aKTYSIHUX NPEACTaBHUKA THIIMYHO jyCHATypa-
JUCTUYKOT Toriieaa. TpaHchopmanmja Opaka kKao JPYIITBEHE yCTaHOBE je
CTBapHU TIPOIIEC KOjU C€ OBHja CByIa OKO HAc, HE3aBUCHO OJ TOTa Ja JH
ra IMOjeJUHLHU JOKUBJbABAjy KAO MO3MTHUBHY OJUIMKY CaBPEMEHOCTH HJIH
HEraTWBHY MOCJhEAUILY MOJIEpHHU3aIMje, a Taj mpoiec Huje moryh 6e3 ucro-
BpeMeHe TpaHc]opmaluje NpaBHOT WHCTUTYyTa Opaka. OTyaa je WHUIMjaTHa
Wjieja BOAMIbA OBOT pajia J1a je HajaJeKBaTHH]je OHO TEOPH]CKO CXBaTame Koje
KOHCTaTyje CTBAPHU CBH]ET.

Pan ce pasBuja y Tpu Behe 1jenuHe koje oOyxBarajy W OfBajajy IpH-
Ka3 MpeaMeTa KPUTHUUKE aHaJlIn3e, Of MOCTYNKa apryMEHTOBAHOI MOOHjarmba
jyCHaTypaJIuCTHUKe KOHIeNIMje Opaka U Jojacka J0 OHOT MTO ce y Tpehem
NUjelly TPEe3eHTyje Kao MOTEHIM]allHO IPYravujy IMOTIe] Ha CTBApH. Y TOM
CMHCIY C€ IT0JIa3u OJI IPHKa3a jyCHATypaIUCTHIKOT morena u [lopriose uneje
0 ,,ipaBoM Opaky” u npupehyje ce ocBpT Ha ciyuaj MTanuje, ApymTsa ca Tpa-
TUIMOHATHO KaTOJIMYKH jyCHATYPATHCTUIKAM IIOUMameM Opaka, Kao uaeanaH
TEPEH 3a TECTUPAHE U3JIOKECHOT MoIvie/ja Ha OpaKk M yKa3WBambe HA OHO IITA ra
9iHU He(pyHKIIMOHATHUM Yy Tipakcu. Hakon Tora he ce pa3BUTH KpUTHKA TIOjMa
mpaBor Opaka Kpo3 IPEUCIHTUBAGC MOjSIMHAYHAX CACTABHUX KOMIIOHCHTH
mojMa, IHMXO0BE YJIOTe U 3Hadaja He caMo 3a IojaM caBpeMeHor Opaka Beh u
BUXOBY YTEMEJHEHOCT M OAPYKUBOCT y KOHTEKCTY came [loprioBe KoHIIEMIIH]je
Opaka. Y Tpehem omjesbKy ca3pHjeBajy HaroBjemTaju U3 MPeTXOIHOT TOoIJIaBJba
KOjU Cy apTyMCHTOBAHUM O10alMBabEM jyCHATYPAIHCTHUKOT TIOMMaba Opaka
IPUIIPEMUIIH TEPEH 3a TOBOP O HOBOj (pyHKuHMjU Opaka. Y nyxy Beh momeny-
TOT DIIEUIITA Ja je aJleKBaTaH OHaj TOIVIe/ KOjU KOHCTaTyje CTBApHU CBH]ET,
H3JIaKe Cce KOHIICIIHja CaBPEeMEHOT OpakKa Koja ce y3AMKe U3 MepPeKIHOHN-
CTHYKE €THKE' W BPEIHOCHOT IIypainu3Ma Kao TeOpHjCcKe, alu U (Guiao3odcke
MO3aIMHE 3a J0JIa3aK JI0 HoBe JeduHuImje Opaka. Ta HOBa JeduHUIMjA jecTe

'Y 1y ce muciu Ha nepeKIMOHUCTHYKY ETHKY KOjy u3naxe [Josed Pas, ocraBsbajyhn mo
CTpaHHU HEeKa pa3yMHa HecJarama y MomIeny oIpeleHIX HUjaHCH.
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y OCHOBH JHOEpayHa, ajl je MPUTOM CAaCBHUM HEIITO OPYyro y OTHOCY Ha
KOHIICTIIH]Y MHHUMaJIHOT Opaka.? Hanme, npeunmhienn mojam Opaka mozpa-
3yMHjeBa BPEAHOCHO HEYTPAIHU MPUCTYH NOMMamy Opaka y 4MjeM CpeauIITy
ce HaJla3| ujeja o OpaKy Kao ApusiIeZ08aHOM eMOTUSHOM 0OHOCY, 110 KOje ce
JI0JTa31 KOHIIETITYaJTHOM aHAJIM30M Opaka y MpoLecCy HeroBor TpaHchopMHu-
cama. [lonmazehn oq maTYHIIKje 0 TOME mITa je Opak Kao APYIITBEHA YCTAaHOBA
naHac, ananusupahe ce cajp)kKMHa KOHIIENTa Y CBHJETIY aKTYSIIHUX MpHMjepa
u ipoTuBNpuMjepa. Tako he Outr mpokpUeH MyT Ka HOBOM MPABHOM MTOMMAaHy
Opaka, ounnrtheHOM OJ1 CBake BPCTE BPEAHOCHHUX CTaBOBA, KOjU OW TIpaBlaiIH
jelHy BapHjaHTy KOHILIENTA Y OJHOCY Ha HEKy JPYTYy.

MeTomosonky ofadup MPOU3MIA3K U3 clielM(UYHEe MO3UIHje ayTopa
OBOT TEKCTa, a TO je yrao jeJHe TeOpHje MpaBa Koja ce HajBUIIC OcCjarma Ha
AHAIUTHYKY (GHIT030hHjy y HAUMHY Ha KOju 00paljyje cTBapHOCT, HCTOBPEMEHO
npu3Hajyhu ga cy mpaBo W JIPYIITBO NOBE3aHW HEPACKHIIMBHUM Be3ama, jep
IPaBoO CITy>KH YOBjeKy M APYIITBY, a HUKako ceOu camoM. IIpaBo je mpoussox
KyAType, U TO He OMJI0 KaKBe KyAType, Beh nuBuiImM3anuje, 6am Kako mpuMje-
hyje Jajmona (Diamond) kajga kaxe Ja je oOM4aj MOZAJIUTET IPUMUTUBHOT
IpyIITBa, JOK je MpaBO OHA] KapaKTEPUCTUYHU WHCTPYMEHT IMBWIIN3AIIU-
je.* V tom cmucity, nsb OBOT pajia je MOKYyIIATH YXBaTUTH CYIITHHY Ipolieca
npeoOpakaja Opaka M yKa3aTH Ha aHAXPOHE CJIEMEHTE jYCHATYPaIHCTUYKOT
IJIC[MIINTA Y3 MCTOBPEMEH IO/AyXBar JIECKPHUIIMje OHOra IITO OM ce MOIIOo
Ha3BaTH: OHAKO KaKo CTBApH y Be3W IojMa Opaka JlaHac 3aKcTa CToje.

JYCHATYPAJINCTUYKU NPUCTVYII TIOJMY BPAKA

Bpak Ha TpaaWIMOHATHO [yCHATYypaJIMCTUYKH HA4YMH OWBa CXBa-
heH y cMucny KiiacHyHOT MOHOTaMHOT Opaka m3Mmel)y mylnkapia u jkeHe ca
OCHOBHHUM IIJbeM pahama M moausama MoroMcTBa. llputom Opaunu ogHOC
MOJpa3yMHjeBa MOCTOjabe CarIaCHOCTH MapTHEpa Aa Oydy TPajHO U HCKIBY-
YHBO jETHO ca APYTHM, Kao IITO jaCHO MPOHM3MIAZH U3 IPYIITBCHO-KYITYPHE
KOHBEHIIMje ¥ (opMyJie ,,JOK HAC CMPT HE pacTaBu’, TIPU YeMy C€ BjepHOCT
MoJpa3yMujeBa, TC YNHH JIa Taj OMHOC KPAacH M eKCKIy3UBHOCT Be3e.

ITo npymTBO Opak Urpa 3Ha4ajHy YJIOTY 3aTO IITO PETYIHUIIE APYIITBCHH
OJTHOC TOjeANHAIIA Y BE3U Cca PEerylalrjoM JbYJICKE CEKCyaTHOCTH U pabama,
Te, Kako Anhenka Mwnmuh npumjehyje, 6pak 3Hauu u ,,J03BOJIY KOJYy IpY-

2 Bux. Brake, E. (2010). Minimal Marriage: What Political Liberalism Implies for
Marriage Law. Ethics, 120 (2), 302-337.

3 Diamond, S. (1971). The Rule of Law versus the Order of Custom. Social Research
38 (1), 57. Citirano prema: Galligan, D., Kurkchiyan, M. (2003). Law and Informal Practices:
The Post-Communist Experience. Oxford: Oxford University Press, 11.
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IITBEHA 3ajeHMUIA Jaje MapTHEepUMa a MOTY Ja IPUCTYIEC CEKCyalTHOM YHHY
y by pahama moromcrsa”™. TIpUpOAHONPABHU KOHIIENT Opaka Mojasu Of
YUCHUIIE Aa Opak 3aucTa jecTe jeJHa Of ,,HajCTapujuX YHUBEP3aJIHHX yCTa-
HOBA y JbY/ICKOj 3ajeIHAIM U KyATypH >, kako ucrnuye Muiuli, Te je, CXOAHO
TOME jeJIHa MPUPOHA JATOCT KOjy MPaBO MPENO3HAaje W MITHUTH, KAo IITO je
CacBUM IPUPOJHA AATOCT U OMOJIOMLIKA PENPOLYKIMja IPYIITBEHE 3ajeIHULIE.
Jakne, monasuinTe MpUPOIHONPABHE KOHCTPYKIHjE je Ujeja O jeTHOM Upu-
pooHom, eaw Hpasa ech fociiojehiem 00HOCY Koju Kao taxasé upeolciiasba
8pujeoHOCll Kojy fpago mpeba 0a Witiuiliu.

Hma pa3Hux Bep3Wja jycHaTypalu3Mma, I1a Tako Ha Mpumjep XeaMmyT
Kounr (Coing) He cxBara TMPHPOTHO MPaBO Ka0 HEMPOMjEHJFHBH MOPEAaK,’
T€ TOBOPH O JeIHOj WJCjH TIpaBa M3 Koje Cy HOPME KOje ce M3BOJIC YCIOBIbEHE
HAYUHOM Ha KOjU y oIpeheHOM HCTOPHjCKOM TIEpUOAY WIAHOBHU onpelheHor
JpyIITBa TyMaue BpUjeAHOCTH. 3HauajHO je mrto Kounr ymyhyje Ha notpedy
3a ,,IOMHPEH-EM MPUPOTHOT MIPaBa U UCTOPUIIMCTHYUKE CaBjeCTH Harer 100a”,
a Koja ce jacHO omiejia y TI03MBamky JyCHATypallucTa Ha MPUPOY CTBAPH, MPH
geMy je ,,CTBap” 4Hjoj MPUPOIU MPaBO Mopa Ja Ce IMPUIIATOAN Y CTBAPH YBU-
jeK ApYyUITBO, a ,,Ipupoaa’ IpyIuTBa Moxe OuTu camo ucropuja.’ Perumo na
OM KOHCTPYKTHBHA apryMEHTAIlFja 3a pa3MaTpame HHCTUTYTa Opaka MoIa aa
Oyze oHa ca XUMOTETHYKAM CYIIapHHUKOM 3a Kora, kKako cmarpa Aptyp Kayd-
MaH (Arthur Kaufmann):

[ IpUPOHO MPaBO M HMCTOPUYHOCT IpaBa HUCY MelhycoOHu Hempwuja-
TEJbU; IITABUILIE, UCTOPUYHOCT [IPpaBa 3Ha4X OTBapame IIpaBa IpemMa IpupogHOM
mpaBy, MOIITO Ce, MIAK, Ca IONICIOM Ha HEOCTBAPJEUBO, OCTBAPYje OHO IITO
ce MOXE Ha jeJHOM MjecTy U y oapel)eHOM TpeHyTKy, a TO jé UCTOPUjCKH Ipa-
BEIIHO MpaBo.”

Mebhytum [lopy nae apyrum nmytem M y CyIITHHU Y OBOM Pajay My ce He
3aMjepa TOIHMKO CaMU jyCHATypalu3aM, KOJIHKO MPHUIIATHOCT (KOje MOX/a HHje
HU CBjecTaH) KOH()ECHOHAIHOM jyCHATYpaHM3MYy, KOjH je& HeIPUXBAT/bUB 300T
CBOT ,,HCTPajaBama Ha TPATUIIMOHATHO] UJCjH CHCTEMA BjEYHUX M HEITPOM])CH-
JbUBHX HOPMH, KOjU je U3HAJ MCTOPHjE U U3BaH e, a koju [lop, aa cTBap
Oyze ropa, Tutacupa y BUJy MPECKPUNTHBHE eDUHUIUje TTojMa Opaka.

4 Muiumh, A. (2007). Coyuonouja itopoouye: Kpuitiuka u uzaszosu. Beorpax: Yuroja
mramna, 117.

* Ibid.

¢ Fasso, G. (2018). Storia della filosofia del diritto: Ottocento e Novecento. Bari: Editori
Laterza, 332.

7 Ibid.

8 Kaufmann, A. (1957). Naturrecht und Geschichtlichkeit. Tiibingen. Llutupano mpema:
Fasso, G. (2018). Op. cit., 333.

° Fasso, G. (2018). Op. cit., 333.
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»llpaBu Opak” kao 100po nmo cedu nmpema Podepty Llopuy

Llopy rpagu cienuuYHy TPUPOJHONIPABHY KOHIETIIH]y Opaka 3acHO-
BaHy Ha €JCMEHTHMa KOjU YuHe conditio sine qua non TaKO3BaHOT ,,lIPABOT
Opaka” (real marriage), KOju mpeacTaBba A00PO MO cebu, BPUjEIHOCT Koja
CTBapa MOpaJiHa [paBa U 00aBe3e HE3aBUCHO O] 3aKOHCKOT MPEero3HaBamba U
perynucama uctor.'” Tu ereMeHTH Cy:

1) cBeoOyXBaTHO jeJMHCTBO MYIIKaplla U KEHE KOoje ce Mperno3Haje Kpo3
3ajeIHAIY MHUCIA U BOJba TOKOM 3ajelIHUIIE KMBOTA, Ka0 M KPO3 TjEIECHO
JEIMHCTBO, MUCIIehH Ha KOUTYC, JeJIMHY BPCTY CEKCYaJTHOT YHHA KOja MOXe Jia
¥Ma 3a IOCJBEUILY OCTBapeme 3aucha;

2) eKCKJIY3UBHOCT Be3€, KOja ce€ OCTBapyje KpPo3 CI000IHO M3PAKABAE
CanIaCHOCTH MYIIIKapIla v )KeHe Jia TPajHO U UCKIbYYHBO Oy/y jeTHO ca IPYTHUM.

Ilo memy, Hekamamma 3abpaHa CKIanmama Opaka m3Mel)y mpuramgHuKa
pa3IMYUTUX paca, MPEICTaBbaja je CBOjEBPCHO 3aKOHCKO HETHpAhEe Hedera
IITO UTEKaKO TOCTOjJH Kao ,,ipaBU Opak”, wiu Kako jour [lopu HaBomm truly
marital relationship wintya uctuHckn 6paunu oxHoc.!! Jlakie, oH 3acTymna rie-
JMIITe Ja Opak HUje mpaBHA KOHCTPYKIMja U HUje ,,caMO yroBop”'?, Beh, Kako
to ['opan [lajouh npumjehyje, mo Ilopuy je Opak jeaHa MopaiHa peaTHOCT KOjy
MPAaBHU TPOITHCH O OpavyHOM TpaBy Tpebda Ja 3amTuTe Kako Ou AprkKaBa mociasa
HCIIpaBHY NOPYKY rpal)aHcTBy 0 TOMe IiTa je Opak ¥ KakBa je Berosa npupojaa.'

CBeoOyxBaTHO jeMHCTBO MYIIKaplia W KEHE OPHjeHTHCAHO Ka CTBa-
pamy W oArajamy IMOTOMCTBA, IpeM/ia 00yXBaTa IOMEHYTY 3ajeIHUILy MUCITH U
BOJBbA, CYIITHHCKH CE 3aCHIBA HA KOH3yMHUpPamky Opaka Kpo3 KOUTYC, KOjH MOKE
a He Mopa Ja JoBeze A0 3adcha, mTo momymira na u OpakoBu 6e3 mjere yhy
O] TI0jaM ,,ipaBor Opaka”. [IpaBu Opak moxpa3zymMujeBa caMo OpHjeHTHCAHOCT
Ka OHMOJIONIKO] peNpOAYKIIHjH, 300r yera Opak HHUje CPEICTBO 3a PENpPOIyK-
nujy nomynanuje, Beh mpeacrasba 106po mo cebu.'* Crora, mpaBu Opak je
OpavyHH OJTHOC KOjH je TPajHO M €KCKIy3WBHO JTyXOBHO j€IMHCTBO MYIIKapIiia
1 KeHe MpaheHo TjelleCHUM, CEKCYaTHUM jJeJIMHCTBOM MCKJbYYHBO ITyTEM KOH-
Tyca, a He M HEeKe JIpyre BPCTe CEKCYaIHOT ONIITemha. Ha oBakBOM KOHIENTY
Opaka, [lopu pa3Buja apryMeHTe NPOTHB UCTOMOJHUX OpaKoBa, KOjU IO MpH-
PO CTBapH HHjecy y MOTYhHOCTH J1a OCTUTHY TO TjEJIECHO jeIMHCTBO, MITO
MIOBJIAYM 32 COOOM M CBEOOYXBATHO jEIMHCTBO, & CAMHM THUM H HE TpeicTa-
BJbajy BPUjETHOCT MO ceOU HUTU MOTY OUTH Opak.

10 Girgis, S., George, R. P., Anderson, R. T. (2010). What is Marriage?. Harvard Journal of
Law & Public Policy 34 (1), 250.

" Ibid., 251.

12 Ibid., 250.

13 ajosuh, T. (2015). O21e0 o meimajypucipydenyuju. beorpan: Nznasauku nenrap IIpas-
Hor Qakynrera, 122.

14 Girgis, S., George, R. P, Anderson, R. T. (2010). Op. cit., 268.
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JycHaTypajJucTHYKO MoMMame Opaka Ha Jjesay
— cayuaj Uranmje

bpak y Wranuju npBeHCTBEHO HacTaje Kao Opak CKIOIJBCH y IPKBH,
OJlaKlie Ce BPEMEHOM pa3BHja y OHO IITO JIaHAC T03HajeMo Kao rpahaHcku
opak. dmr030¢CcKy Mo3aaMHy UTAIHjaHCKe KOHIEHIHje Opaka HajooJbe 00ja-
IIkhaBa HayJbcku Guito30¢ Buko (Vico) koju roBopu 0 Opaky Kao mpenasy ca
Stato ferino WINTH XUBOTHIGCKOT CTaJMjyMa HA OHO IITO MPEACTaBIba umand
societa Tj. ypeheHO JbyACKO ApYyIITBO. Y TOM CMHUCIY Opak YMHH Mpesa3 ca
KUBOTHECKOT CEKCyalTHOT HaroHa kao libidine bestiale, koju n30iyje 4oBjeka
y CBOjOj camohu, Ka cycpery ca APYrHM JbYICKUM OuheM Koju ce ocTBapyje Ha
HHUBOY IIPUjaTesbCTBA. YIPABO 3aTO IITO HE 03HAaUYaBa CaMo CeKcyasHy Be3y Beh
W MIpHjaTebCTBO M3Mehy MyIikapiia u xeHe, Opak MmpeacTaBba OCHOB U YCIIOB
LHMBUITH30Bakba, MOLITO U3 Opaka HACTA]y MPHjaTebCTBO, 3aKOH U je3UK. '

Wranujancku Opak je olyBHjeK IpaTwia Wjaeja o HelljeJbUBOCTH (pas-
Bony) Opaxa (indissolubilita)'®. Tlpema Ilamanuuujy (Palazzini) Opaunu
HHCTUTYT CE€ IO TOME PA3JIMKyje O IYKOT KOHKyOMHaTa KOju HE MOXE Ja
HCITyHH CBpPXy CaMOT' MHCTHUTyTa Opaka, a TO je MpOKpealHja U BaCIHTAmE
MOTOMCTBa, ka0 U Meh)ycoOHa momoh cynpyxHuka, ¢ 003UpoM Ha To aa Opak
npencrabiba il semminarium republicae, OMTHOCHO OCHOBHY heinujy, cjeme
[jeJIor IpyIiTBa U came apxase.!” Mako Gopmanto npeBasul)eHa yBohemem
pasBoja y IpaBHHU CUCTEM, Ujeja O HEAjeJbUBOCTH Opaka HHUje y MOTIYHOCTH
WIIYe3ia HUTH TpecTaia Ja OyJe BakaH 1o MepIenifje O TOME IITa je Opak.
Tako 1 y akTyeJlHUM HOpMama O pa3BOjy OHa OIICTaje Kpo3 MepHOJ pa3/iBoje-
HOCTH CyNPYXHHKA ,,0]1 CTOJA U TIOCTeIbe” (Separazione) KOjU 3aKOH mpeiBula
Kao o0aBe3aH MPETXOJHH KOpak 10 pa3Boaa. KpymHU Kopak ka MoJepHU3a-
IIUjH HOPMH O Pa3BOJY j¢ HAUMICH CMAmbCHEM OBOT IIEPHOJIA OJBOjEHOCTH Ca
PaHUjUX TPH TOAMHE HA Cajia caMo IecT Mjecenu.'® KaMmaHnHU U3HOCH HHTE-
pPECaHTHO 3anakame J1a, 32 Pas3IuKy O] separazione Koje HacTaje ca IUJbeM Ja
cripHjedr HoBH Opak, pa3Boj] Tpeba rmocmarpary Kao Jia CIyXKd ojadamy Opad-
HOT MHCTUTYTA a Ha IITETy BaHOpayHe 3ajeqHHUIIC, jep rypa Y MpaBIly J03BOJIC

15 Campanini, G. (1977). Matrimonio e famiglia nella riflessione contemporanea. Roma:
Citta Nuova Editrice, 58.

16O cakpallTHOM U PEJIMTHO3HOM KapakTepy Opaka i HheroBoj Hell[jeJbHBOCTH npema boxkjem
3aKOHY, CXBaTara KOja ¥ JIaHaC JjeIMMUYHO OMCTajy y UTalarjaHcKoM apymTBy. V.: Papa Leone
XIII (1884). Lettera Enciclica Humanum Genus: Condanna del relativismo filosofico e morale
della massoneria. Jloctynno Ha: http://w2.vatican.va/content/leo-xiii/it/encyclicals/documents/
hf 1-xiii_enc 18840420 humanum-genus.html

7 Palazzini, P. (1952). Indissolubilita del matrimonio. Roma: Studium imprim, 14.
Hutupano npema: Piola, A. (1967). Fondamento costituzionale dell’indissolubilita del matrimo-
nio. Studi di onore di Antonio Segni (AA. VV.). Milano: Dott. A. Giuffre¢ — Editore, Volume 4, 79.

18 DeQuo (2019). Divorzio in Italia: Procedura, Tempi e Costi: Guida 2020. JloctynHo
Ha: https://www.dequo.it/articoli/divorzio-guida
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HOBOT Opaka HAKOH jeAHOT MPETXOAHOT OpadHor mnpomamiaja (fallimento
matrimoniale).'” NntepecantHo je 3anaxkarme Anmapea [Tuosne (Piola) ma je
ujeja 0 HeJjeJbUBOCTH Opaka y UTaJIMjaHCKO] NPAaBHO] JUTEpaTypu NMoceOHO
OpameHa W3 pasliora 3allTUTE KeHe [Sic!] y eKOHOMCKOM M MOPaJIHOM CMHU-
city, jep Ou pa3BoJ CTaBHO Yy HEPABHOIPABAH MOJI0XK4] JKEHY KOja j& eKOHOMCKH
crabwmja, a Koja ce U3JIaxe TPYTHOIH Kao ONMACHOCTH M BHIY JKPTBOBamba PasH
POJyKema Jbycke BpcTe.?’

IMurtame momjene crapare/bCTBa Hall MAJIOJBETHOM JjELIOM YCJbEI pas-
BOJIa ycMjepaBa muieja o 00JbeM OJpacTamy JjeTeTa camo y3 MajKy, YMjecTo
y3 0I1a, a OBO yCJbEA jeIUHCTBEHOCTH ,,IPHPOJHE” Be3€ KOja MOCTOjU n3Mehy
Majke u gjetera. Cibeneha kapakTepucTiKa OBOT MPABHOT CUCTEMA j& MHCTH-
TYyT @iopoouure kyhe (la casa coniugale), a koju ofpazymujeBa jgomajeny kyhe
MOCJBEIHET 3ajeIHUYKOT CTaHOBamba?! POMUTEsbY KOjH H00Uje CTapaTesbCTBO
3a moTpebe CTaHOBaE U Ha KOPHUIINEHHE, U MOPEl CBEHTYAIHOT ITOTITYHOT BJIa-
CHHIITBA JPYror POAWTEJhA HAJ TOM HEIOKPETHOCTH (Jakjie M3BaH OpadHe
TEKOBUHE). YKOJHMKO He Mocjeayje ApyTy HEMOKPETHOCT, CTpaHa Koja U3ryou
CTapaTeJbcTBO OWBa IMpHHYheHa Ha IBOCTpYyKE HOBOHACTAJE TPOIIKOBE: 3a
anMMEHTalN]y U 32 U3HajMJbUBAEk-¢ HOBOT MjecTa 3a CTaHoBame. /lakie, oBa-
KaB Ha4WH MPaBHOT PErylIHcama OBE 00JACTH yIO30paBa CBAKOT MYIIKapIia
KOjH pa3MUIILba Jia 3aIIOBH Y OpadHe Bojie 0 Moryhem JTMYHOM OaHKPOTY YKO-
JIMKO HaueJHa TPAjHOCT HE JIOBEJIE 10 CTBApHE TPAjHOCTH €BEHTYalTHOT Opaka.
U 3amncra, Moxe ce KOHCTaTOBaTH MAaCOBHO HEOTyUUBAE XETEPOCEKCYaTHUX
naposa 3a Opak, Beh 3a BaHOpa4yHy 3ajeTHUILY, TIPY YeMy HU 3ajeHHYKO T00H-
jambe MOTOMCTBA HE HABOAHW TAaKBE MApOBe Ha 3aKJbyuewme Opaka.?

I'ej mapoBu cy y Uranuju 1oOuimu pu3Hamke 1 HOPMAaTHBHO PETYIHCAHE
3ajeIHMYKOT KUBOTa y BUAY 3akoHa Legge 20/05/2016 n. 76, mo3HATUjU TIOJ
Ha3uBoM Legge Cirinna, ipeMJia HHje pUjed O NMPU3HAKY HCTOMOIHUX Opa-
koBa. Pasnuke m3mely Opaka u 3ajeqHunia kakse npeasubha Legge Cirinnd,
ce cacToje y ToMe IITo Opak Moapa3yMHujeBa IMOMEHYTY Pa3/iBOjeHOCT MapT-
Hepa y MepHOIy Of IIECT MjecelH Aa OM ce MOIJIO MPUCTYIUTH Pa3Boay; Opak
pabha obGaBesy u3nprkaBama OMBIIIEM OpauHOM NAPTHEPY W €BEHTYATHY JIOMjETy
nopoxnyHe Kyhe, kao u 00aBe3y BjepHOCTH, JOK Cy OBE CTBapH M30CTale M3

19 Campanini, G. (1977). Matrimonio e famiglia nella riflessione contemporanea. Roma:
Citta Nuova Editrice, 14-15.

20 Piola, A. (1967). Fondamento costituzionale dell'indissolubilita del matrimonio. Studi di
onore di Antonio Segni (AA.VV.). Milano: Dott. A. Giuffré — Editore, Volume 4, 79.

2l Concas, A. (2019). Separazione e assegnazione della casa coniugale. TIpeysero 21. 9.
2020. ca: https://www.diritto.it/separazione-e-assegnazione-della-casa-coniugale/

22 ISTAT Istituto Nazionale di Statistica. (2019). Report: Matrimoni e Unioni Civili: Anno
2018. Ipeyszero 21. 9. 2020. ca: https://www.istat.it/it/files/2019/11/Report_Matrimoni_Unioni_
Civili_2018.pdf
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nomenytor 3akoHa Cirinna. Ilornen na ciydaj Mranmje mpeacraBiba TecT 3a
TPaJUIHNOHAIHO JYCHATYPAINCTHYKO IOUMame Opaka Ijjje OHO y MPaKkCH uMa
CacBUM HEXeJbeHE e(eKkTe — MPaBHU YUCCHHIIM MaxoM 3aobuiiasze OpauHu
MHCTUTYT. Ha Taj HauYMH NMpaBHM yYECHUIM U HE yias3e y ,,IpaBHHU 10ocao” U
HOpMe 0 Opaky ry0e IpuiIuKy Jia Oyay MpUMH]jCHEHE.

KPUTHUKA ITOJMA ,,IIPABOI' BPAKA”

TpaaunmonanHu MoHOraMHH Opak m3Mel)y MyIIkapiia U *KeHe je Haj-
CTapHju ¥ HajpacrpoCcTpameHUju OONMHMK Opaka y CBHUjETY, HO HHUIIOIITO HH]E
jennuu. BpojHe 3eMIbe 3amaiHOT CBHjETA Cy MPHU3HAJEC U 3aKOHCKHU PETyJIrcae
MCTOIIOJIHE OpaKoBe IPH YeMy Cy HeKe Off IbMX Y3 TO JO3BOJMJIE M MOTYhHOCT
ycBojema ajerera’. MHTepecaHTHO je MPUMHUJETHUTH Aa Ce TMOMUraMHu Opa-
KOBH HE JIOBOJIC Y NMUTAE U3 yIVIa HTAJIHjaHCKE JINTepaType, Koja uX MOMHUILE
Kao BPCTy Opaka y ITyHOM 3Ha4eHy CBOjCTBEHY oApeheHuM KynTypama, JOK
uM [lopu Herupa cBOjCTBO ,,lIpaBor Opaka”, UCTUUyhH MOHOTaMHjy U Bjep-
HOCT Kao OuTHa cBojcTBa Opaka.* To crora mTo je cBeoOyXBaTHO jeAMHCTBO
Moryhe camo m3melhy nBoje a He TpHU WK BUIIe 0c00a, yCIbe PUPOIE CEKCY-
QTHOT YKHA KakKaB je koutyc. OBakaB CTaB je BHIIC HETO MpoliieMaTuiaH cTora
IITO TPBEHCTBCHO CTaBJha aKI[CHAT HA MPAKTHUKOBAIHEC CEKCYalIHUX OIHOCA
BHIIIC HETO HA JAYXOBHY M €MOTHUBHY Be3y, NPHUIHCYjyhH TauHO jeAHO] BPCTH
CEKCyaJIHOT YMHA W3BjECHY BPHJEIHOCT, 3Ha4a] U TSIKUHY KOjy OBaj MOXKE Ja
IIA TIMjeJIOM jEeTHOM IPaBHOM II0jMY U HHCTHTYTY. M3y3eB ycimoBa MOHOTaMuje,
MOJIUTaMHU OpakoBH HCIyHhaBajy BaxkaH ycioB mpema [loprioBoj koHIiem-
nMju — OWOJIOIIKa penpoayKinuja u moau3ame ajere. lllTaBuine, mojequHa
HCTPaKHUBaKbha MOKA3yjy Ja Pa3jior MOCTOjarkba MOJUTaMUje WU MTOJIMaHpHje
y JpYyITBAMa KOja WX MPHU3HAjy, JexH, usMelhy ocranor, y o6e30jehuBamy
curypHujer u 0oJper ofpacrama IMOTOMCTBA Kako O ce u30djerne curyaiuje
y KOjuMa OH JjeIy MOIIO Ja MOHECTaHE POAUTEIbCKE MOJPIIKE, KAKO y €KO-
HOMCKOM TaKO M y CBakKOM Jpyrom cmmuciy.” Crtora, MOHOraMuja TEIIKO Jia
ylla3| y 1ojaM Opaka yormTe, Beh je ucrpaBHUje TOBOPHTH O BpcTaMa Opaka
KOjU TIOCTOj€ Y PasiIWYWTHM JPYIITBUMA y JaHAIlke BpujemMe W nohu 1o

» Camo y Espomm: benruja, Xomannumja, [lInannja, Hopsemka, IlIBencka, Ilopryra,
Ucnaun, [lancka, Yjenumeno KpabesctBo Bennke bpuranuje 6e3 CjeBepue Hpcke, JlykcemOypr,
Cnosenuja, ®pannycka n OuHcKa (I1je je joI HCTOMOIHIM OpadHUM ITapOBHMAa IIPH3HATO U Ipa-
BO JIa YCBOj€ JIeTe).

2 Girgis, S., George, R. P., Anderson, R. T. (2010). What is Marriage?. Harvard Journal of
Law & Public Policy 34 (1), 246.

% Starkweather, K. E., Hames, R. (2012). A Survey of Non-Classical Polyandry. Human
Nature: An Interdisciplinary Biosocial Perspective 23 (2), 167.
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BPEIHOCHO HEyTpallHe MpaBHe JchUHHUIM]E TTojMa Opaka KOjU UX Marbe-BHIIEC
CBE yCIjelTHO 00yXBaTa Kao KPOBHH T0jaM.

Kana je pujed o HopMaTHBHO] MOTYhHOCTH MCTOMOIHUX OpakoBa, YHMHU
ce na je [loproBo mopeheme ueTonoHuX OpakoBa/Be3a ca HHIECTYO3HUM HITH
Be3ama ca KUBOTHEOM jOII jeaH mpodieMaTHyaH rmomie/] Ha ctBapu. Heycmjex
IlopyoBe ananoruje npousuiasy U3 Hay4HUX yBuja. Kao npBo, nHiecTyosHe
Be3e Ce He MPUBHUICTY]Y, jep ce y3 Opak Besyje Mpokpealyja, a METUIHUH-
CKH YBHJIM TOBOpPE O MOTEHIMjaIHUM Mopemehajuma jajerie poheHe y TakBoj
Be3n.”® Kao mpyro, Bese ca jKMBOTHEbaMa Takol)e He MPENCTaBIbajy BaIUAHY
OIIIUjy YCJBEIl MOCTOjaba Pa3iinKa Mo MUTAaky eMOIHUja JbYIU U KUBOTHIHA,
Koje oHemoryhaBajy TakBy eMOTHBHY Be3y.”” CTora CTaBHTH 3HAK jeIHAKOCTH
n3Mel)y oBUX Be3a U rej mapoBa MpeacTaBba 030MJbHY TPEIIKY, jep je Y Melu-
[OUHH OIaBHO HAIYIITEHO, Ka0 MOTPEIIHO, CXBATAhe CEKCyaIHe OpUjeHTalHje
(4MTaj: XOMOCEKCYaTHOCTH), Kao OosiecTH Kojy Tpeba nujedntH, Beh ce oHa
cMjemTa y cepy NpUBaTHOT XKHUBOTA 110jeTUHIIA.

Taxole je mpoGiiemaTudan [lopioB cTaB, Koju je paHuje Beh moMumaH,
Ja Opak HHje caMo YyroBOp, HEro Ja MOCTOjH HEBE3aHO 3a Hhera, Kpo3 OHO IITO
j€ Ha3Bao MCTUHCKHU OpayHu onHoc (truly marital relationship). bpak je uzy-
3€THO KOMIUIEKCAH ¥ BaKaH IMPaBHHU HHCTHUTYT KOJH MMa MPaBHE UMILTHKALIN]E
Ha Pa3IUIATHM TI0JBHMa KUBOTA HE CAMO JUPEKTHUX YICCHUKA (CYNpPyKHHUKA),
Beh M Apyrux 4iaHoBa HyKJeapHe MOpoIule (Ijera), moyeB Of MpaBuiIa o
HacJbehuBamy, 0 OpauHOj TCKOBHHHM, IpaBa Ha H3IPIKaBambE, Y)KHBAKE ILIO-
JIOBa TICH3HWjE€ U JIp., IIITO MPOU3HIIA3U U3 CIIEMUPUIHOCTH Opaka Kao yropopa
sui generis. IloctaBiba ce muTame mTa je 1o truly marital relationship?

VY oBoM panmy ce 3acTyma INEAUIITe Aa Opak jecTe YyroBOp T€ CTOTa He
MMOCTOjM OpavyHU OJHOC W3BaH Opaka, HUTHU ,,ACTHHCKH OpayHH OJJHOC” W3BaH
yrosopa o Opaxy, u3zBaH mpasa. llITaBuiie, Kpo3 UCTOPHjy Cy OJaBHO JETEK-
TOBaHU OCTalu OOJNWIM MHTHMHHUX Be3a W3BaH Opaka, a TO Cy BaHOpauHa
3ajeHUIa, KOHKYOWHAT WU T3B. coppia di fatto. Enement xoju [lopu yBoau
He OM JI1 MOJPKao HJIejy 0 IpaBoOM OpaKy caMo yBOAM JOJAaTHY 30pKY Y HEeToB
Beh KoMIUTHKOBaH mpetor. HaxkanocT y oBOM paxy HeMa mpocTopa 3a MpOoIId-
peme pacrpaBe Ha MHTAkE JOKA3UBaba jeTHOT ,,ICTHHCKOT OpadyHor ofHOCca”
KOjM TIOCTOjU MOHAKO M3BaH Opaka M HaYMHA HA KOjU CE OBAj OJHOCH Ca BaH-
OpauHOM 3ajeqHUIIOM. JoIl 00Jbe YKOJHKO Ce MMHUTamke IMOCTaBH oBako: Jla nn

% Lindzey, G. (1967). Some remarks concerning incest, the incest taboo, and psycho-
analytic theory. American psychologist, 22 (12), 1051-1059. Liutupano npema: Fox, R. (1994).
Incesto. Tlpeysero 21. 9. 2020. sa: http://www.treccani.it/enciclopedia/incesto%28Enciclopedia
-delle-scienze-sociali%29/

27 Alsayed, A. (2016). Neurophysiology of Emotions (Human vs. Animals). TIpey3ero
21. 9. 2020. ca: https://www.linkedin.com /pulse/neurophysiology-emotions-human-vs-animals-dr
-anthony-alsayed
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MTOCTOJH 3HAK jeIHAKOCTH M3Mel)y HCTHHCKOT OpauHOT OIHOCA M OWJIO KOje BaH-
Opaune 3ajenHuiie? YKOIUKO c€ y3Me Jia IpaBHU Opak ITHUTH ,,lIpaBU Opak”
(xoju nonaxo 6mBCTBYje) [loprioBa KOHIlENIMja MOXE TypaTH y MpPaBIly MpH-
THCKa Ha BaHOpaYHe MapoBe Ka 03BaHUYCHY CBOje Be3e mpen maTmdapem. Ha
cpehy, TakBe ujEje Cy HECIIOjUBE Ca ayTOHOMHUJOM JIMYHOCTHU O K0joj he Outn
BUIIIC PHjECYH y HACTABKY.

He camo na ce onbairyje KOMIIOHEHTA Ha3BaHa ,,MCTUHCKH OpavHH OJTHOC”
HETO ce 3aKJbydyje Aa U MOPEA U3BjeCHOT NMpHOIIKaBama Opaka 1 BaHOpauHe
3ajeqHUIe (TIPBEHCTBEHO W3jelHAYCHC Jjere poheHe y Opaky u BaH Opaka),
UIaK HEMa MjecTa TOBOPY O CBCHTYaJIHOM HM3yMHpamy Opaka y KOPHCT OBHX
Ipyrux obnuka 3ajeanuie. OBO U3 pasjora IITO je y MHCTUTYT Opaka yrpa-
hena mpesymmimja eMOTUBHOT OJTHOCA, KAaKO TOJ Jia je IO Hera JIOIUIOo, JTIOK
TaKBe Mpe3yMIINHje HeMa y IpyTuM oJHOcHMMa BaH Opaka. bpak kao ipusuie-
206aHU eMOTUBHYU 00OHOC TIOCTOJU U Y CIIy4ajy YTOBOpeHHX OpakoBa (arranged
marriages) KakBu mnpeonnal)yjy Kpo3 UCTOPH]Y, jep MOMEHyTa IPETIIOCTaBKa U
nasbe croju. To He 3HaYM Ja 710 JbyOaBM yBHUjEK 10713, MPEeM/ia TIOCTOje CTY-
JIMje J1a ce€ U 'y YTOBOPEHUM OpakoBUMa JbyOaB CKOpO jeIHAKO JT0Opo pa3Buja
Kao W y BOJbHMM OpaxoBuma.’® ITomeHyTa mpobjeMarvka IOCTaje jacHHja
Kaja ce y3Me y 003up CynpoTaH mpuMjep yrOBOPEHHUX OpakoBa paau CTHIAKbA
JIp’KaBJAHCTBA, KOjH CE CMaTpajy MpaBHO AE(PEKTHUM OTyHa IITO HEJOCTaje
Ba)KHa KOMIIOHGHTA — TPE3yMIIIHja EMOTHBHOT OJJHOCA Kako OM MOIVIO OWUTH
pujedn o Opaky.

Hpyru HyxHU enemeHT 1o [lopiy koju y3 MOHOTaMHjy, Koja ce ojgdaityje,
nparu mpasu 6pak je BjepHOCT.” Kao mpBo, yKOIHKO ce molje o1 mpeTnocTaBKe
Jia ,,ipaBu Opak’ mocToju U 0e3 yroBopa W BaH CBHjeTa HOPMH U TIpaBa, Kao
jeaHa BpUjEIHOCT IO ceOH, OHAA Y TPEHYTKY Kaja ce MPEKUHE OHA HHUT KOjy
YHHH BjEpHOCT, Ia CE JIECH M3JIET Y CEKCyaJHOM CMHCIY jeIHOT OJ CYIpY-
JKHUKA U TO, HU Mamke HU BHIIE HEro Oall myTeM KOUTyca, KOju 3HaMO U caM
nMa oapeheHy BpHjeIHOCT U TEXKHHY, ,,IpaBU Opak’ IMpecraje Ja MOCTOjH.
OBakaB 3akJbydyaK j¢ HEMHHOBAH YKOJHKO CE€ y3ME Jia BjepHOCT IIpe/CcTa-
BJba KOHCTUTYTUBHH €JIEMEHT TpaBor Opaka. ,,[IpaBu Opak” He Moxe, naKie,
Jla UCTOJIEpUIIIE U MIPYXKHU 00jalllkbemhe Kako Opak MOXKe Ja OINCTaHe, a OH TO
UTEKaKo MOXe, U nopel e)eKTHBHO OJHUrpaHe Npesbyde, caMO YKOJIUKO Cy
CYIIPY>KHUIIA BOJGHU JIa CUTYalHjy IpeBaszul)y kako 6 yroBop o Opaky m3mehy
wux orncrao. OBo je moryhe Oamr 3aro mTo je Opak yroBop M LITO je Bjep-
HOCT peiaTuBHO cxBaheH cacTaBHU JM0 Opaka, OHOJIMKO KOJHKO je TO U ¢pasza
,,JIOK HAC CMPT HE pacTaBu’’, OMHOCHO JYTOPOYHOCT OpadHOT onHOca. Paam ce

2 V.. Epstein, R., Pandit, M., Thakar, M. (2013). How Love Emerges in Arranged
Marriages: Two Cross-cultural Studies. Journal of Comparative Family Studies, 44 (3), 341-360.

¥ Girgis, S., George, R. P., Anderson, R. T. (2010). What is Marriage?. Harvard Journal of
Law & Public Policy, 34 (1), 246.

685



Tachux Adeoxaiticke komope Bojeooune, op. 4/2020.

0 TIOKEJFHUM, HAUYCTHUM KBaJUTETHMa Opaka, aly CBaKaKo HE O allCOIyTHHM
Kateropujama. bpak ce pa3Boau M OKOHYABa M3 Pa3HUX Pasjiora U mpHje CMPTH
jeHOT 0] CYIIpy)KHHUKa, Kao IITO ce Ipesbybda cMarpa caMo jeTHHM OJ1 pasjiora
3a pa3Boj Opaka YKOJIMKO Jpyra CTpaHa JKeJlH Ja ra MOKpPeHe, a He pa3jioroM 3a
ETOBY HHIITABOCT Ha MIPUMjep.

OcHoBHE Heycmjex [loprioBe koHnennuje je mTo GopMmynumnie nedu-
HuIyjy Opaka Koja je NPEecKpUNTHBHA M KOja y3 TO MpeTeHnayje na Oymie
yHUBep3ajgHa. 3aTuM ozpeljyje 3a 0oCHOBHY (YHKIIH]Y MpaBHOT Opaka Ja oBaj
ITHTH MPaBU OpaK KOjU je BPUjEJTHOCT MO ceOU M KOjH TIOCTOJH MOHAKO M3BaH
TOT TpaBHOT Opaka kao natural institution®® u truly marital relationship. Pan-
Opyx 3amaxka Jia je oOuJbexkje MpaBHE HayKe MOBE3aHOCT ca BpHjeaHOIINy
U Jia CBaKO HOBO pa3o0sbe Oly3MMa CYLITACTBEHOCT YMIbCHHIAMa JI0 Taja
MMOBE3aHUM Ca BpHjeAHONNY M OOpPHYTO — IO Taja PaBHOJYIIHE YUHHCHUIIS
noBesyje ca BpujenHorihy.’' Y Tom cmuciy cMmo ce Beh usjacHmu 1a je 3a Hac
HCIpaBaH OHAj CTaB KOjU KOHCTaTyje CTBapHU CBUjeT. bpak kao par excellance
MpaBHU MHCTUTYT U YTOBODP Sui generis, NaKaKko je TIOBE3aH ca BpHjeaHouIhy,
caMo IITO Ta BPUjEJHOCT HUjEe HUKAKAB ,,lIpaBW Opak” KOjJH IMOCTOjHU HOHAKO
W3BaH TUMCH3H]je IpaBa, Beh je Ta BpHjeIHOCT MOPOIUIla, H TO MPEHU3HUje —
caBpeMeHa IopoAMLa. BajkHo je HamoMeHyTH /1a je Iopoaulla MpeTpIIjea HU3
IpoMjeHa, ryoutaka (GyHKIMja U HUBEIANN]y TON0XKaja Hocehux ydecHuka,
MIPOIINPEHEC yUEeCHUKA U OTBAPAmE Ka JeTHOM CaBPEMEHOM CTHIIY JKHBOTa U
CHCTEMY BPHjEIHOCTH, Ha YUjeM TOAUjyMYy C€ HaJIa3W HOBA IOCTMATEPH]jalIH-
CTHYKa BPHjeTHOCT CaMOOCTBapemba.

[lopuoBa mpeckpuntuBHa neduHuIMja Opaka Takohe je Hecmojupa ca
HJICJOM MYATHKYJITYpajiu3Ma M BPEJHOCHOT IUTypaii3Ma,’? 3aT0 HITO OJpHue
MOjeIMHUM JbYACKAM OuhrMa JOCTYIHOCT aJIeKBATHOT paclioHa ommnuja,> a
KOjU TIpEJICTaBIba conditio sine qua non Nu4HE ayToHOMHje.** AyToHOMHja ce
CXBara, C jeJHe CTpaHe Kao BPCTa OCTBapeHa ayTOHOMHOTI )KHUBOTA, a C JIpyre
Ka0 CIIOCOOHOCT Jia ce Oyjie TBOpAIl BIACTHTOT KUBoTa. [lojenunalr je ayToHo-
MaH He caMo Kaja ¢y My JOCTYIIHE pa3He omuje, Beh kana cy y nuramy pazHe
ipuxeaitivuse onyje Mehy Kojuma 3amcTta MOXe H3adpaTu. Y TOM CMHCIY,

3 Girgis, S., George, R. P., Anderson, R. T. (2010). What is Marriage?. Harvard Journal of
Law & Public Policy 34 (1), 247.

3 Panbpyx, I (1998). @unozoguja ipasa. Beorpan: IpaBuu (paxynrer YHUBEp3UTETA Y
Beorpany, 125-126.

32 CraHOBHIIITE JIa TIOCTOjH MHOIITBO PAa3IMYUTHX U Mel)yCOOHO HECTIOjUBHX a BPUjEIHUX
HaYHMHA )KUBOTA.

3 Pas, I1. (2007). Mopannociu cno6ooe. 3arpe6: Kpysak, 338.

3% He mujemiatu Ju4HYy ayTOHOMH]Y, Koja je moce0aH uiaeaj MHAMBHIyalHe J100poOUTH
1 KOja ce ONHOCH Ha CI000Iy JbyAH Ja Oupajy CBOj XKHBOT, Ca MOPAJIHOM ayTOHOMH]jOM, Koja je
y CTBapu KAaHTOBCKA HJEja [a Ce MOPAIHOCT CAacTOjH M3 CaMONpOIalIcHUX Hadena. V.. Pas I1.
(2007). Op. cit., 306.
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u3 yria [loprioBe koHIenyje Opaka, 1HjeIIoj jeTHOj KaTeropyjH JbyACKIX Onha
XOMOCEKCYaITHOT OIpPEIjesheha j€é HETHPAaHO OCHOBHO IMEP(EKIIMOHHCTUIKO
HaueJI0 — Haueslo ayTOHOMHje, KOje IIacH Ja je ayTOHOMaH YKUBOT BpHjedaH
caMo Kaja je MpoBeAeH y chujelemy NpUXBaT/bUBUX U BPHjEIHUX IpOjeKaTa
1 ofHOca. Huje Hy)KHO apryMEeHTOBATH 3alliTO j& 3aCHUBAKE MOPOTUIIC jeaH
0]l OCHOBHHX BpHjEIHHX IpOjeKaTa M OJHOCA, alld M MPEIYCIIOB 32 jemHY Of
CYLITHHCKHX OOyXBaTHHX aKTHBHOCTH®® KaKBa je POAUTEIHCTBO. Pa3 ucrude na
j€ BaXKHO 00MJberKje 00yXBaTHHX IMJbEBA J1a OHU 3aBUCE O JOCTYHMHOCTH JPY-
mTBeHUX 00mrka.*® JIBMje OCHOBHE TUMEH3H]E MyTeM KOjUX JbYAH pasyMejy u
npocyhyjy cebe u npyre jecy JoOpOOUT M IMIHOCT OJHOCHO KapakTep. Pa3 naspe
objamrmaBa Ja ce JoOOpOOUT MOjeIMHIIA CACTOjU Y TOME Jla CBECPAHO U YCIIje-
IIIHO CJIMjenu BpHjeaHe akTuBHOCTU.Y’ JIoOpOOUTH TONPHHOCE CaMO BPHjCIHE
aKTHBHOCTH, a BpHjelHA aKTUBHOCT HHje CaJpKaHa caMO y FhCHO] MOpall-
HOJj BpHjeIHOCTH Beh ce BpHUjeIHOCT aKTUBHOCTH KOJH jeIaH >KMBOT 00yxBaTa
OTKpHBa KpPO3 pa3yMHujeBare TOra IITa cadydmbaBa gobap kuBOT.*® Vkparko,
JIO0OpPOOHT JbyIH je cTBAp HAIIPEIOBaka HUXOBOTI KMBOTA Kao Ijenune.”’

3a 100OpOoOUT JbYIM je KIJbYYHO IMOMEHYTO Hadelo ayroHomuje. OHO
JIOITYIITA P>KaBHUM BJAcTHMa, U YaK OJ EbUX 3aXTeBa J]a CTBOPE OKPYKEHHE
Koje Ipy»a MojeJUHIIMMA aJieKBaTaH PacloH onuuja 1 MoryhHocTH 1a u3Mehy
BHUX 3aucTa U Oupajy*’ u momympTo je ApyruM Hadenom, Koje Pa3 HasmBa
HayeJIo MTETe Kao Hayeso ciIo0ojie, a Yhja je CYIITHHA Y UCKJbYUCHY IMpH-
BaTHE MOPAJTHOCTHU U3 MOJHUTUKE. Y MyXy HepPEeKIIMOHINCTUUKOT JIOeparn3mMa
koju Pa3 3actyma, ynora BiacT (4MTaj: mpaBa) je Ja y IpaHHIIaMa CBOjUX
KOMIICTCHIIMja MTUTH U yHampelyje 1oOpodHuT Jjpynu, MOK ¢ JIpyre cTpase,
JbYJIN HAIPEyjy Kpo3 )KHBOT Y KOM ce camoozpel)yjy, Tj. Bomehu KHBOT KOjU
ce cacToju oj cII000THOT W300pa Y MHOIITBY WHKOMIIATHOWIHUX W BPH]CI-
HHX CTHJIOBa kHBOTa.* BracT u yormuTe CBH JbyIH MOTY Apyruma rnomohu aa
Halpeyjy caMo CTBapameM yCJIOBA 3a ayTOHOMAaH XXHMBOT, a TO 3Ha4H 0Oe30e-
huBameM Jia TOBOJbAH HU3 PA3IUYUTHX M BPHjETHUX OMIHja Oyie JoCTynaH
cBUM JoyauMa. CBe MUMO TOTA CIIafa y OJTOBOPHOCT CIIOOOHOT MOjEeANHIIA a
MPaBH OJ] CBOT KMBOTA IITA KEJH.

He mame BakHy ymory 3a ZoOpoOWT JbyIHM HMMa CaMOIIOIITOBAGE, a
HapOYHTO CBHjECT Ja Cy OpOjHE OHE Hallle pajme Koje YTUYy Ha CIIOCOOHOCT

3 Pas, I1. (2005). Eimuxa y jasnom domeny: OZnedu u3z MOpamHociwiu dpasa u oauinuxe.
[oaropuma: LIU/], 12.

3 Pas, I1. (2007). Mopannociu crobooe. 3arpe6: Kpysak, 251.

7 Paz, I1. (2005). Op. cit., 11.

38 Ibid., 13.

3 Ibid., 16.

40 Pas, I1. (2007). Op. cit., 345.

41 Pas, I1. (2005). Op. cit., 135.
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JPYTUX JbYIH Jla CTEKHY CaMOIIOLITOBaWme U OHe ce kpehy oj ycioBa Heorl-
XOZHUX 332 MEHTAJIHO 3/[paBJbe CBHX JO ,,CKOpjeH-UBaba pacu3Ma M JIPYrHx
obsuka 3arynanoctu”#, Pa3 Haramasa Jia je 3Hauaj caMOIIOIITOBaba 3a J100po-
OWT JByIH TpajaH U (pyHIAMEHTAJaH U CyTrepHIle Ha ,,CYIITHHCKU 3Ha4Yaj 6opoe
MIPOTHB pacu3Mma, XxoMo(oOHje, CeKCHU3Ma, MIOBUHM3MA U ciiuuHOor ™. Ha oBom
MJECTY je BPJIO KOPHCHO YITyTUTH Ha 3anaxama Ejmuje (Appiah) y Be3u ca nura-
BEM IITa CMaTpaTé mapaMeTpruMa, a MITa OrpaHnYehiMa HITUTH XSHAUKeTnMa
y JKHBOTY, Kak0 ca CTAaHOBHIITA BPECIHOBAMA OTyKa IT0jeINHIIA, TAKO U U3 TJIe-
IIIITA CHCTEMa BPHjeIHOCTH 3ajenuune. OH cMaTpa Ja pasiiuke y mapameTpuma
WIH y OrpaHnvemuMa eduaunmry ocoly na, y3uMajyhu 3a npumjep Oarr Xxomo-
CEKCYATHOCT (2 TO MOKe OWTH W HEIITO JAPYro HOp. ryBoha, cienwio uti.),
Ejnuja cyrepuine na jeqaH mojeIuHAIl MOXKE Ja jé cMaTpa 3a mapamerap CBOT
JKMBOTA, a IPyTH 3a OrpaHUYee. Tako U cTaB 3ajeJHUIIC MOXKe J1a ce Kpehe of
MpUXBaTamba XOMOCEKCYaTHOCTH M JIPYTHX I10jaBa JI0 CMarpamba UCTHX XCHU-
KEIOM WJIM HETPUXBAaTJBHBUM CBOjCTBOM. Y CBAaKOM CIIy4ajy YHpaBo OJf CTaBa
3ajeIHUIIC peMa TOM CBOJCTBY 3aBHUCH M TO Ja Jid heMO U MU CaMH TPETH-
paTH HEKO CBOje CBOJCTBO Kao IMapameTap WM XeHAuker.** Ympaso 300r tora
YCIIOBU ayTOHOMHjE 3aXTHjEBajy jaBHY KyITypy, a oaroeapajyha ommra Kyii-
Typa ¥Ma KJbYYHY YIOTY Ja TIONYNUpe U NePHHUIIE ONIHje KOje Cy TOCTYITHE
y JPYIITBY, a KOja je MCTO TaKo MPETIOCTaBKa CI000/IE je/THOT YOBjeKa U CBUX
sy [lopiioBa KOHIIEMIIH]a je IeCKPUMHHATOPCKA, MOAYHPE OIIITY KYITypy
MpXKEbE CIIpaM Pa3IMIUTOCTH, aHTUMYATHKYITYPAHA je U He(YHKIIMOHATHA Y
CaBpPEMEHOM JIPYIITBY Koje, IPU3HAIM TO WIX HE, jecTe oBeh YBEITHKO MYJITH-
KYJITYPaJHO y KOM j€ jeTMHHU KJbYY 3 FErOB OIICTaHAK BPETHOCHH ILTYPAIH3aM.

Ipokpeanunja kao cBpxa dpaka?

MopepHo 100a JOHOCH HOBE M3a30BE 3a MPaBO, Ja HOPMATUBHO pEry-
nuire caaa Beh cBakogHeBHe norahaje mpaBHE CTBAPHOCTH, a KOJH O paHH]je
OWJIM CBpPCTaBaHW y pUjeTKE M I'paHUYHE ciydajeBe. boimectn MoaepHOT Bpe-
MeHa, BHCOKa cToma npobiieMa penpojAyKTHBHOI KapakTepa ca KojuMa ce
CyouaBa BEJIMKH OpOj XeTEepPOCEKCyalTHUX MMapoBa, Ka0 U PEJIATUBHO KacHa J100
3a 3aCHHBabE MOPOJIHIIE, OTBOPHIIA Cy CACBHM HOBA MOIVIaB/ba 3a npaso. Ty
Cy HOBE OIIIIHj€ MOMYT BjelITa4YKe OIUIOAKE, CypOraT MaTepUHCTBA, KPUO KOH-

2 Pas, IL. (2005). Eimuka y jasnom domeny: O2nedu uz MoparHociiu pasa u donuinuxe.
Toaropuna: LU/, 36.

* Ibid.

4 Byjamunosuh, [I. (2006). [Touinuuxa ¢urozoguja Ponarda Jeopkuna. Beorpax: Ciy-
KOEHH IIIaCHUK, 86.

4 Pas, I1. (2005). Op. cit., 138.
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3epBalje eMOproHa, IpaBa rej MapoBa Ha yCBOjEb€ JIjeTeTa Wi, Ha IPUMjep,
mpaBa EHE y IMOjeIUHHM 3eMJbaMa, Y3 IO03BONY PEICBAHTHE HHCTUTYIH]C
nonyT MuHHCTapCTBa 3/jpaBiba, Ha OIUIOAKY y3 MOMOh MaTepujajia U3 OaHke
crepMe, Kako O ce CaMOCTalTHO OCTBapHiIa Kao MajKa JIOK joj TO jOII YBH-
J€K JTI03BOoJhaBa OHMOJIOIIKH Cart, a ¢ 003UPOM Ha TO JIa HeMa CTAJHOT IMapTHepa.
Moke OUTH pHjedr 0 HOBHM OOJUIIMMA TIOPOIUIIC KOjH UCTO TAKO UCITYHhaBajy
onpeheny QyHKUHjy Y IpYUITBY, 32 KOjy MOkeMo pehu aa je To KopeKTHBHa
(dyHKIHja y OJJHOCY Ha Haj3aCTYIJbeHHU]y (PYHKIIN]y OHOIIOIIKE PENPOIYKIIHje,
a kojy Llopu nma y Bumy.

Penponykuuja myteM cekcyaTHOT YnHA KOUTYca H3Mely xeTepoceKcyal-
HOT OpadvHOT Mapa CBaKako [a MPeICTaBJba HOPMaJIaH U HajpaclIpOCTPAmbEHU|H
Ha4YMH OJlp)Kama JbyAcke Bpcre. MehyTuM, penaTMBHO CKOpallikbe MPaBHO
W3jelHavYaBame Jjere poheHe y Opaky u BaH Opaka, Kao M BHCOK IPOIICHAT
HEBjeHUAHHX [1apoBa ca JjellOM, YHEKOIHKO H3MjeIITa Ipo0ieM PEIpOayKIHje
U3 KoHTeKcTa Opaka.*® Ctora cBe Mame yrnopuiuta uMa [ToprioB ctas ma Opak
CBOjy KapaKTEPUCTHYHY CTPYKTYPY AYyTyje OpHjeHTAIlMjH Ka TpoKpearuju,*’
KoOja ce, Kako BHJINMO, Y JIaHAIIEE BPHjeMe UeCTO OCTBapyje u 0e3 Opaka Hiu
Ha, 3a [lopua, ,,HermpuponHe” HaYHHE, KOjU MPECTaBIbajy CACBHM HOBY JTHMCH-
3Wjy 3a carjieJjaBambe ITUTamba PENpoayKIHje y OKBUPY MOJIEPHE ITOPOAHIIE.

CBe oBe crenu(UIHOCTH PEIPOAYKIHjE Y KOHTEKCTY JaHANIBHUIE CY
HacTaJie 3aXBaJbyjyhul pa3BUTKy MEAMIIMHE, KOja je MOHYINIA TPEBa3HUIIaKCHC
onpehenux remkoha, Kao U MPOIECy eBOMyNHUje Opaka, OjeANHIIa U TOPOAUIIE.
Mehytum, npeoOpakaj caBpeMeHE MOPOAMIIE M HOBH HAUUHHU PEIpPOTyK-
IIMje HEMajy 3a MOCJbEIHIY MOTIIYHO HUCKIbYUCHE PETPOAYKTUBHE (DYHKITH]jE
13 KOHIIenTa Opaka. Paju ce o mpemjemramy akIleHTa KOju ce JIO cajia Haja-
30 Ha T0j PyHkumju. JJakie, Onao OU MOTPEIIHO U30AINUTH PEIPONYKTUBHY
¢byHKIMjy U3 Opaka M TBPAUTH Aa Opak yOIINTE HE CIyXXM MPOKpealuju u
oJirajamy MOTOMCTBA. PHjeu je o yTumajy eBoiyluje mojeanHia (Kako )KeHe u
BCHE KOHTHHYHPaHE eMaHIUIaIuje u ocio0olhema o1 maTpujapXaiHux CTera,
Tako M MYIIKapIia y CBOM IpUXBaTamy W MpuiarohaBamby HOBOM JIPYIITBE-
HOM oOpaclily) U OpoJulle Ha MPEOOTNKOBamHE OPAYHOT UHCTUTYTA U HETOBO
mpubImKaBame NoTpedamMa eMaHIUMIIOBAaHOT CaBpEeMEHOT YoBjeka. [lonmame
Opaka Kao MPEBacXoIHO MPoOIeM TTOMMama MOPOUIIE Ce jaBJha KAao Pe3ysTaT
€BOJIYIHje MTOPOJIMIIC Off aTpHjapXallHe Ka HyKJICapHOj MOPOIHIIH, KOja HHje
HUIITA APYTO JI0 jeJaH MEHTaIHH mpoiiec.*

4 Mumuh, A. (2007). Coyuonozuja iiopoouye: Kpuitiuxa u usazoeu. Beorpany: Ynroja

mramia, 127.

47 Girgis, S., George, R. P., Anderson, R. T. (2010). What is Marriage?. Harvard Journal of
Law & Public Policy 34 (1), 256.

4 Campanini, G. (1977). Matrimonio e famiglia nella riflessione contemporanea. Roma:
Citta Nuova Editrice, 13.
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,bpak je ocHoBa mopoaume”® kaxe Kammanwnu, Hanomumyhu ma

peTxonHo Tpeba CXBAaTHUTH INTa je TO moponuia. [IpBu enemMeHT mopoauie,
KOHIIETIT TPajHOCTH, MOCTOJH M KOj Opaka KOoju ympaBO HacTaje Kpo3 3ajel-
HUITy JKUBOTA, KOja 3aCHHBA MOPOIUIY W MPEBA3WIIa3H CEKCyalHU YHH, Kao
HecTabuinaH u npoBuzopaH. KoHIENT TpajHOCTH HUje HUKAga OMO arCOyTHO
crpoBejieH, Beh ce paay o peslaTHBHO] U MPOBH30PHO] TPAJHOCTH KOja Ce YBH-
jeK Tmozpa3yMHjeBayia Kao HEOIXOQHA, Y CBAKOj KYITYpH, a OH ce€ MOIJIO
TOBOPHTH O 3aCHHBamy Opaka. JIpyru eleMeHT IOpoJMiie Ce OJHOCH Ha ApY-
ITBEHO OJ00pCHE 3ajeIHUIIC KOje Jaje OJTOBOP Ha MHUTAKkE 3allTO je PHjed
o Opaxy, a He BaHOpa4yHO] 3ajeHHIIM, OJHOCHO 3aIITO j& PHjed O MOPOAHIIH
a He o arperary ocoba. Pagu ce o yHHBep3aJIHOj OTpedH na APYIITBO Ipe-
MIO3HA IITA j€ MOPAIHO IPUXBATIEUBO U JOOPOAONLIO ¥ KOHKPETHO] CPEAUHHU.
Tpehu enemeHT, mpokpealyja ¥ BaclUTambe MOTOMCTBA, OJHOCHO COIIH]jaliu-
3alyja HOBHUX I'CHEpalHja, IPEACTaB/ba N3y3eTHO BAYKHE 3a/1aTKE TIOPOTUIIC U
Opaka ma jeIMHCTBO M €KCKIY3UBHOCT Be3¢ OMBajy MaprHHAIN30BAHU YIIPABO
W3 pasiora MmTo OBako cxBaheHa moponuna (M Opak) mopes MOHOTaMHE TOPO-
nure, o0yxBata W JIpyre OOJIMKEe TOpOJHUIlEe Kao IMOIBpCTe. Ycemjepasajyhu
aHaJKM3y MOPOJUIIE Y cMjepy TpodieMa ,,3ana mbadke MOpoarile” WIN caBpe-
MeHe mopoaune, Kamnannau cyrepuiie a je cTBap n3dopa U BpeIHOBAmA Ja
nu he jeHO IPYIITBO U IMOJIUTaMHY 3ajeIHUIYy CMaTPaTH KOPHCHOM 32 IIPEKU-
BJbABAILE U MIPABMM OJITOBOPOM Ha CTBApHE MOTpebe MyIIKapiia u sxkene.>

[IpoGiiem caBpeMeHOT Opaka je mpobieM caBpeMeHe MOPOJIUIIe, 3a KOjy
Ce Be3yje OTBOPEHO IHUTALE JIa JIM MMOPOAUILY Y CABPEMEHOM CBHUJETY IPEICTa-
BJbAJy jellaH XOMOCEKCYaJHH Tap W jeJlaH BaHOPAYHH XETEPOCEKCYIHU Iap
ca nmjernom? M3jenHadyaBameM IPAaBHOT MOJIOKAja Jjere pojeHe YHyTap U BaH
Opaka 4YMHU ce Ja je mocTaja M3y3eTHO TaHKa TpaHulla Koja je Opak paHuje
oJlBajalia Kao jeJAWHH JPYIITBEHO OJOOPCHHM HAUWH 3ajCJHUYKOT KHUBOTA
OKpPEHYT Ka npokpeauuju. Ctora, 3akjpyuyje ce, IpoKpealuja, kao OUTHU KOH-
CTUTYTHUBHHU €JIEMEHT T0jMa Opaka, je IoBeJieHa Y MUTamke Beh THM YiMHOM |
IpHje IMOCTaBJbamka MUTamka O TOME KO Cy HY)KHO YUYECHHUIH OpadHOT OJHOCA,
Jla JIM Cy TO MYIIKapall U KeHa WU JBa JbylIcka Ouha.

4 Campanini, G. (1977). Matrimonio e famiglia nella riflessione contemporanea. Roma:
Citta Nuova Editrice, 7.
30 Ibid., 10.
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KA HOBOJ ®YHKIIMJU BPAKA

Cepho Kota (Sergio Cotta) mpumjehyje na ce y mogepHoj dunozoduju
npuponu (alla natura) cynporcraBiba Kyntypa (cultura), mTO ce IUPEKTHO
OJlpakaBa Ha pa3yMHjeBarmbC JIMYHOCTH, MEl)yIbYIICKHX OJJHOCA M HHCTUTYIIH]A,
KOje BHIIE HUjE Y Tpaxewy CylTHHE (essenza) Beh pazymujeBamy QyHKIIH]jE
(funzione) xao kipyune.’! Ox MHOTO Behie KOPUCTH 3a IWJb OBOT Paja je OpujeH-
THCATH aHAJIN3y OpavyHOT MHCTHUTYTA Y MpaBIly UCTpakuBama (PyHKIMjE KOjy
OBaj HCIyHaBa y CaBPEMCHOM PYIITBY, jep ce MpHpoaa OWIO KOje JbYIACKE
CTBapH OTKPHBAa TEK KPO3 CHO3HABAKE HCHE CYIITHHCKE (QYHKIIMjE, OJHOCHO,
OHOTa 300r Yera je OCMHUIILbEHA, HAMjeHe 3a KOjy je Ipou3BeeHa.>

[Ipouec peneduHucama Opaka je HU3HEIAPHO jeAHY IPYTY KIbYYHY
¢ynkunjy. Cana je akieHar Ha TOj HOBOj (YHKILHUjH, 0K je PEenpoayKTHBHA
(dbyHKIHja, 0 K0jOj je 0 caja OWIIO pHjedu, ocTaja yHyTap mojMa Opaka, aiu
O6uBa cxBaheHa Ha peslaTMBAH HAYMH, y HAYEIHOM CMHUCIY, Kako cy cxBaheHH
JOII M TPaAjHOCT M EKCKIY3UBHOCT OpayHOTr ogHOca. OBO THUM IIpHjE INTO H
Opak 0e3 mjerie jemHako MpecTaB/ba Opak y IMyHOM CMUCIY 3Ha4derha, HO OBa
TBpIIEba CE HE OCIamha Ha MPAKTHKOBAKE Opel)eHOr CeKCyaTHOT YHHA.

INonas3u ce o cTaBa Jia MOCTOJH MPOCTOP y METOJOJIOIIKOM CMUCITY 32
jenHo (GyHKIMOHAIHO 00jallmbemhe MPUpPOoIe MpaBa, a Y OBOM CIIy4ajy MpaBHOT
WHCTUTYTa Opaka, Koje He 00aBe3yje TeopeTnyapa Ha JJOHOIICHE BPESIHOCHUX
CTaBoBa y Besu ca oxpeheHoM (yHKImjoM 3a apymTBo.> Epenbepr ympaso
TBPAM Ja pa3dyMHujeBame (YHKIMje MpaBa MOXeE Ja JONPHUHECE pacBeTha-
Bawby IPHUPOJIE IIPpaBa YOIIITEe U Jia TEOPeTHYapyd MOTY paclpaBibaTH O TUM
GyHKIMjaMa HA HEYTpalaH HAuWH,’* OCHM YKOJIHMKO CaMH IOXKele Ja 3ay3My
CTAaHOBHIITE M HA Taj HAUMH y3My ydemhe y IIMPOj MOJUTHYKO] U MOpaj-
HOj nebaru.’® TIpemaa mpaBo He crnaga y GyHKIHOHATHY BPCTY, TO HE 3HAUYH
Ja (pyHKIIMOHAIHA METOIOJIOTHja HE MOXe OWTH Off KOPUCTH 33 HETOBO 00ja-
ke, Y TOM CMUCIY, OH MPU3HAje 3HAYA] jeMUHCTBCHUX KapaKTCPUCTHKA
IpaBa Koje MpaBe pas3lIuKy y OJHOCY Ha Jpyre MOjMOBE W CHalajy y KpH-
TepUjyMe YJIaHCTBA 32 TEOPHjy KaO I[jENINHY, adl HE U 3a CBAKH EHCHU JHO.
lltaBumie, ympaBo OoHEe HEjeqUHCTBEHE (YHKIHjEe IIpaBa Cy OJ H3y3ETHE
BaXHOCTH, IITO MMOCTaje jaCHO Ha MPUMjepy pa3BHjarba UMarMHapHE TEOpHje

I Cotta, S. (1985). Sacramentalita e realta esistenziale del matrimonio. Famiglia, diritto e
diritto di famiglia: Studi raccolti (ed. Francesco d’Agostino). Milano: Le Edizioni Universitarie
Editoriale Jaca Book, 16.

52 Jovanovié, M. A. (2019). The Nature of International Law. Cambridge: Cambridge
University Press, 58.

3 Ehrenberg, K. M. (2009). Defending the Possibility of a Neutral Functional Theory of
Law. Oxford Journal of Legal Studies, 29 (1), 91.

* Ibid., 105.

55 Ibid., 95-96.
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YHHUBEp3HUTETa, Koja Ou OmiIa jako ciaba ako He OW ycrjena Jia 00jacHH Jia je TO
HMHCTUTYIIH]ja KOja BPIIH (DYHKIHjY BUIIET 00pa3oBama U UCTpakuBama. Unbe-
HUIIA J1a TIOCTOj€ U APYre HHCTHTYLHjE YHYTap IPYINTBA, TOMYT aHATHTUIKHX
IeHTapa, OOJHMIIA U CII., KOje UCIYyHaBajy ucTe T¢ QYHKIIH]je, He 3HAUH Ja OHE
HeMajy 3Havaja 3a Teopujy yHuBep3urera.’® KoHkpeTHo cy Oarn IpyiiTBeHe
(byHKIHUje mpaBa OHE KOje CYy HApOYHTO KOPUCHE 3a MpyKambe (HYHKINOHATHUX
o0janrmerha M0jMOBa, IIPU Y€MY CMETHY He MPEJICTaBJba TO IIITO CE OHE Pa3iiu-
Kyjy oI IpyILITBa 0 APYyIITBa, Oam 300T Tora IITO YBHjEK MOCTOje OpojHe
3ajeIHMYKe KapaKTePUCTHKE®' U OHE Cy yIpaBO OHO 3a YHM CE Tpara.

HUspexka y cBujety apxutektype aa ¢popma npari GyHKuujy*® Huje 6ecMu-
CJICHa, jOII aKO Y3MEeMO y 003Mp 3aMHUILBEHOI aHTporojora ca Mapca koju 1o
MPBH MyT yIJiea CTOIUILY M MOKYIIa Jia 3aKJby4H 0 4yemy je pujed. Onuc popme
O0u OMO HEJOBOJbAH M MOpao OM J1a ce€ OKPEHE 3aKJbyuHBamy Koje ce 0azupa
Ha pasyMujeBamy (YHKIHje HHTPUraHTHOr mpeamera.” Teoperuuap mopa
JOHOCHUTH COTICTBCHE CTABOBE jSITHO Y BE3W Ca OHUM INTO j€ BaKHO y BE3U Ca
MPaBOM Jia ra 00jacHU, IITO HE BOAM 3aKJbYUKY JIa TO YKJbyUyje JTUUHE MOpaHe
U JIpyre BPEAHOCHE CTABOBE TEOPETHYAPA y U3IPa/Iiby Herose KoHiemnmuje.”

Ogjje je pujed o HOBOj (YHKIUjU Opaka Koja je pe3ynrar TpaHchop-
Malldje moponauie U Opaka, Ha KOjy je yTHuiano Hu3 (akropa, 0 KojuMa Ham
Hajycnjentauje ropopu Kamnanwuau y Beh nutupanoj kw3 ,,bpak u mopo-
JUIa y caBpeMeHoM pasMmarpamy”’. OH pa3iukyje 4eTupu (QyHKIHje Koje je
¥Malia IOPOIUIla y MPEIUHIYCTPUjCKOM JIPYINTBY: PEIPOIYKTUBHA, COLIUjaIU-
3yjyha, ekoHOMCKa U monuTH4dKa.®' O OBUX YETHPH je OCTala caMo jefHa Kao
TaKBa — PEMPOAYKTHUBHA M TI0jaBUJIa CE jeHa HOBA TUMEH3Hja Opaka M Mopo-
JIUIE KOjy OH HasuBa integrazione affettiva fra i coniugi, OMHOCHO éMOTHBHA
OJIMCKOCT CYIPYXKHHKa 3aCHOBaHa IPBEHCTBEHO Ha MelyycoOHOM pazymu-
jeBamy W MOJPIIIHN y OJHOCY Ha Pa3IMuUTEe CerMeHTe kuBoTa. Ocraie Tpu
(dyHk1Mje cy ce u3ryoumiie Ha cibepehu HauuH:

— (QyHKIH]y colMjau3alrje MOTOMCTBA, KOja Ce CACTOjHU Y 00pa3oBamy
Jjere U MpeHoUIelhY KYIType Ha HHX Cy Ipey3ese IIKoJIa U JApYre CPOIHE
HWHCTUTYIH]C;

¢ Ehrenberg, K. M. (2009). Defending the Possibility of a Neutral Functional Theory of
Law. Oxford Journal of Legal Studies, 29 (1), 98.

37 Ibid.

58 Sullivan, L. H. (1896). The Tall Office Building Artistically Considered. The Public
Papers (ed. Twombly, R.). Chicago—London: University of Chicago Press (1988), 10313, 111.
Hutupano npema: Ehrenberg, K. M. (2009). Op. cit., 101.

9 Ehrenberg, K. M. (2009). Op. cit., 101-102.

0 Ibid., 110.

o Campanini, G. (1977). Matrimonio e famiglia nella riflessione contemporanea. Roma:
Citta Nuova Editrice, 16.
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— eKOHOMCKa (DyHKIIMja HecTaje ycJbel Mpoleca WHIYCTPUjalTu3allnje
KOJH je JIOBEO 0 MpeMjellTama paJHor Mjecta u3Ban mopoxauie. Cana je to
(habpuka win KaHIenapuja ymjecto came Kyhe u ieHe OKoJIMHE, aKko ce y3Me Yy
003up HeKaJallbhe MPUMapHO 3aHUMabe KPO3 3eMJbOPa/ihy Kao JOMHHAHTaH
Ha4MH TpexpambrBamba IOPOIHIIE;

— nonuTHYKa (PyHKIIM]ja je HecTana y MOTIYHOCTH pPacTaKameM IaTpH-
japxamHe yiore raBe mopoaunie. Ca mojaBoM IeMOKpaTHje, ApskaBa je CTaBHiIa
y LeHTap 301Baba UHAUBHUJLYY, & HE BUIIEC MTOPOAUIY KAO TakBy.®

[Mopoauiu ocuM penpoayKTUBHE (QYHKIH]E OCTaje y MOTIYHOCTH H3MU-
jemeHa conyjanu3yjyha GyHKIMja, y yino3u oHe HoBe (YHKIIHjE KOjy TPAKHMO,
U yCMjepeHa Ha CTBApPare 0CHOBE IMYHOCTH M OCHTYPAHHE TICUXOJIOIIKE B €MO-
THBHE CUTYPHOCTH OJPACIIHX, K0jy Kammanunu Ha3uBa jout u la gratificazione
interpersonale dei coniugi. Tpeba 00paTUTH MaXkkby HA CIOKEHOCT OBOT TEp-
MUHA Ha UTAJIMjaHCKOM j€3UKY KOjU y ce0Oe yKJbydyje Bullle cTBapu: Mehycobny
cpehy, 3a710BOJbCTBO CYNPYI)KHUKA TJj€ ce MoJia3u Of] 3ace0He pealn30BaHo-
CTH Kao JTMYHOCTH CBAaKOT IapTHEpa MOHaoco0, Koja oMoryhasa 3atuMm na ce
OHH y €MOTHBHOM OJTHOCY ca APYTOM HHIMBHIYOM OCjeTe JONATHO HCITyHECHHU
u cpehny, Te omemMemeHn y Mel)ycCOOHOM NpHU3HABAKY, Y3IH3aby H IOIITO-
Bamy JIMYHUX NOTpeda 3a camoocTBapemeM. ,,Gratificazione”, makie, yMjecTo
xujepapxujcke HaapeheHocTu u noapeheHocTn U3 HeKaallbe MaTpUjapxaaHe
cXeMe OoflHOCa, MOJAPa3yMHjeBa jeTHAKOCT EMOTHBHUX IapTHepa Kao 0asy Ha
K0jOj Jby0aB M MeljyCOOHO MOIITOBamke CTBApajy HaArpaamy. Y ToOMe ce ojpa-
’KaBa CyIITHHA Te HOBe (yHKIMje Opaka W MOpPOJHUIIEe Koja ce IoBe3yje ca
[0jaBOM JUMEH3H]je Jby0aBu® y caBpeMeHOj KyiTypu 3amana.*

OH M3HOCH MHTEPECAHTHY TBP/EbY O TIOPOAMIIH:

,llopomuna [...] ce 3acHuBa, win O Tpedao Aa ce 3aCHUBA Ha TPajHOM
cycpery usmel)y BHje ocobe koje ce Mel)yCOOHO TPU3HAjy y BUXOBO]j BPH]je/I-
HOCTH ¥ JIOCTOjaHCTBY, HE3aBHCHO OJI FbUXOBE KOPUCHOCTH... ¥ OBOM CMHCIY,
Jby0aB OpauHKX MApPTHEPa CC PAJUKAIHO Pa3iIMKyje OJf YUCTOT epoTH3Ma...”"

Kaxko BuinMo, KoJ1 TonMara caBpeMeHe IIOPOMIIE aKIIeHAT Ce He HaJla3H
Ha PENpOIYKIUjU U O/rajamky IMOTOMCTBA, Beh Ha OBOj HOBOj (PYHKIHjH KOja
Takohe MapruHaiausyje IMuTame 10JI0Ba U 3ayCTaBjba Ce Ha ,,TPajHOM CyCpeTy
n3mely aBuje ocobe”. Ho, ¢ 003upom aa ce y OBOM pajay He mopude OpayHu
CTaTyc NOJMraMHUM OpakoBhMa, Ioja3ehu ox WHTyHIHMje Aa je Honuram-
HOCT Hajuemha y MyCIMMaHCKOM CBH]ETY, KOPHUCHO j¢ YITyTUTH Ha TyMaucwme

¢ Campanini, G. (1977). Matrimonio e famiglia nella riflessione contemporanea. Roma:
Citta Nuova Editrice, 17.

% Bun. Munuh, A. (2007). Coyuonoduja iiopoouye: Kpuittuxa u uzazosu. beorpan: Yuroja
mramia, 128.

% Campanini, G. (1977). Op. cit., 17.

% Jbid., 20 n name.
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Kypana, koje, npeMja ce aupektHo oOpaha mymikapiry, moka3syje Ja je Ha4eJHO
CIIOjUBO CA OBOM HOBOM (DYHKITH]OM.
V jemnom amjeny KypaHna ce uzHocu:
,,}KCHI/ITG C€ OHHUM JXKCHaMa KOje Cy BaM JomoymiTeHe, ca IIo ,HBI/IjC, ca
o Tpu u ca no uyerupu! A ako cTpaxyjere Aa HeheTe mpaBeqHu OUTH, OHIA
camo jeaHom.”

A 3artum:

,,Bu HeheTe Mohu MOTITYHO jeIHAKO TOCTYIIATH IIPeMa KEHaMa CBOjUM Ma
KOJIMKO TO kKeJbenu.”®’

300r TOTra Cce, HajIpHje, MOXKE TBPJAUTHU Ja BHUIICKCHCTBO y HCIaMy HHjE
npaBwiIo Beh u3y3eTak, a 3aTUM U Jia ujeja ,,IpaBeHOT MocTynama’ (paBopH-
3yje MOJIeJ YKJIOIUB ¢a HOBOM (DYHKIIH]jOM.

OHo wITO je 3a caBpeMeHy MOPOJMILYy BaXKHO jecTe Jia ce 3acHHBa Ha
Opaky Koju HacTtaje CiI000XHHM H300pOM, Y YHjOj OCHOBH JIEKH Jby0aB® y
KO0jOj PELHUIpOoYHa €pOTCKa MPUBIAYHOCT MMa KJbYUHY YJIOTY, jep y HajBe-
hoj Mjepu oI me 3aBUCH yCIjeX jeJIHOT Opaka U BeroB oncranak (la riuscita
del matrimonio).”® 3a 60Jbe pasyMHjeBamb-e CaBpEMEHOI Opaka YMHHU CE BPIIO
3HAYajHUM CMjCIITa¢ CEKCYaTHOCTH y c(epy HMPUBATHOT JKHBOTA, IITO IO
pujeunma KaMIiaHuWHUWja, YBOAHM KaTeropujy Tpajama (durata) y mehycoOHu
OIHOC €MOTHBHHUX NapTHepa. CeKCyallHOCT Koja ce MCLPIH Y CaJallbOCTH je
caMUM THM BaH MPUBATHOT JKMBOTA, jep Ce HE MpojekTyje y OymyhHocTH, HE
mocmarpa Jpy0aB Kao Tpajame, Kao eMOIUjy Koja MMa CIIOCOOHOCT aa 0co0y
aHTaXyje Ha MHOTO JIaJbeM XOPU30HTY HEro IITO je To cagammbocT. OH 3aKiby-
gyje aa 6am y hopMu Opaka JekH jeJiHa JyOOoKa CYIITHHA Koja ce MaHHpecTyje
yIpaBo y BOJbU caMe JbyOaBu Aa Tpaje y BpeMmeHy. U oBfje je pujeu o TpajHoO-
CTH y HAueJHOM CMHCIY, Boaehoj naeju kao MOKpeTaykoM MOTHBY 3aIlITO CE
yhasu y OpadHe BOJie, jep je Mjepa ayTeHTHYHOCTH caMme JbyOaBH y TOM MpO-
OIeMaTUYHOM CyodaBamwy ca TpajHolrhy, Kpo3 cmocoOHOCT Jja ONICTaHe YIPKOC
HCKYIICHY BpeMeHa ocTajyhin BjepHU concTBeHnM u3bopuma.’ Jlakie, cexcy-

% Kyp’an, cypa: En-Huca’, ajer 3.

7 Ibid., ajer 129.

1 ®panuecko I’ Aroctuno (Francesco D’Agostino) mume o /'amore coniugale come
fondante, omHOCHO, JbyOaBM Kao OHOM HeueMy IITO TBOPH WJIMTH 3acHuBa Opak. M o ysubha
MpoIlec TPaH3UIKje MOPOAUIIC ¥ UCTHYE BAKHOCT OpayHOr MHCTUTYTA YHjy BPHjEAHOCT Tpeda
MOIITOBATH, 3aTO IITO Jiaje rapaHIlije aHra)oBamy IOje/IMHALA Y CBPXY 3aCHUBAba MOPOIUIIC
W Tpajamy, Kao IITO je HECYMIHBO Jia C€ IMOjeANHAIl MOXE JICTUTUMHO OKPEHYTH TOPOIMIH 1
3aTPaKUTH O HE 3aIUTHTY M OCJTIOHAIl Kako O HarpenoBao y kuBoty. V.: D’Agostino, F. (1985).
Famiglia, diritto e diritto di famiglia (Studi raccolti). Milano: Le Edizioni Universitarie Editoriale
Jaca Book, 10.

® Campanini, G. (1977). Matrimonio e famiglia nella riflessione contemporanea. Roma:
Citta Nuova Editrice, 19.

" Ibid., 27.
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aJTHOCT Koja je caMa ceOM IHJb Ce OCJIaka Ha CaJIalllihOCT, IOK CEKCYaTHOCT
KOja TexH Ka OyayhHoCTH' ce POjeKTyje Ha XOPU30HTY TPAjHOCTH U Y HHCTHU-
Tyuuju Opaka, Koja joj To o6e30jehyje.

Haxne nohu 1o kibyuyHe QyHKLHje Opaka y CaBpeMEHOM JAPYLITBY 3HA4YU
YBUJIjETH IIPETXOIHO IITA Cy CIIOPEIHU, MOTYhU aiiu He W HY>KHH 3a/1aIi KOjU
ce MOCTaBJbajy Mpej CaBpeMEHUM OpauyHUM TapTHEpUMa.

Ipeunmhenn nojam Opaka

[Tomazehn om yTBpheHHX OMTHHMX KapaKTepUCTHKa Opaka, MOIJIH OW-
cMo pehn na:

Bpak mpexacraBiba MPUBUIETOBAHH E€MOTHUBHU OAHOC u3Mely Opad-
HUX TapTHEpa OPHUjEHTHCAH Ka CBOM Tpajamy y BPEMEHY, KOjUM Ce 3aCHHBA
MOpPOJIUIIa, Y OKBUPY KOje Ce IPBEHCTBEHO TapaHTyje Mel)yCOOHH eMOTHBHH M
CBaKH JIPyTH BUJI MOJPIIKE Ka JINYHOM OCTBApery CBAKOT NMapTHEpa MOHa0co0,
IIpY ueMy JMYHA peann3aliija mapTHepa Moapa3yMujeBa U CaMOOCTBAPEHE Ha
[UIAaHY POAMTEJHCTBA U O/irajarha MOTOMCTBA.

OBakBa Jie(hrHUIMja UMa cJbeniehe KapaKTepHCTHKE:

— Opak je NpUBWIETOBaHM €MOTHBHHM OJHOC — Jakje, akIeHaT je Ha
Jby0aBH M €MOIIMjU Kao jeHOj Mpe3yMIIHjH Koja (pyHrupa Kao 0CHOBA caBpe-
MeHoT Opaka, a OJIHOC je MPUBUIICTOBAH, jep je MPaBHO MPU3HAT U PETYIHCAH y
BUAY OpavyHOT HHCTHTYTA;

— YKJbY4yj€ €JIeMEHT TPAjHOCTH Y HAYCITHOM CMUCIY;

— YKJbydyje HOBY (YHKIHjy Opaka;

— TUIIUYHO YKJbYUyje MPOKpPEalnjy U OArajame MOTOMCTBA Kao OIIHUjy
Y JIMYHHA U300p KOjH TIpaBe MapTHEPH, OCTaBsbajyhu myHy ciio0oIy U Ha HEo-
JUTyYMBam-E 32 TO Kao M 3a CBe crenuduyHe 00JIHKe MPOKpealuje U3 Harpe,
M3HECEHE aHaJIn3e;

— OJTHOCH ce Ha oco0e KOjuMa ce MOKe TIPU3HATH CTaTyC OpadHOr mapT-
Hepa (HEKH Cy WCKJbYUYCHH, XHBOTHIHE, WIAHOBH IOpomuIle mo oxpeheHor
CTeNeHa CPOJICTBA), T€ YKJbydyje y ce0e Kako MCTOIOJHE TaKo M KIIacH4YHe
OpakoBe Kao BpcTe Opaka, Kao  Mmojuramue OpaxkoBe;

7l KaMIaHWHHjEBE PUjedd y HAlIeM MPEeBOAY: ,,M3 CEeKCyaaHOCTH Koja mpepacta y mehy-
COOHY €MOTHBHY OIHCKOCT, KeJbe 3a TPajaleM TaKBOT OIHOCA H, CTOTa, Opaka, paha ce moposu-
Lla: OHA HUje HUILTA APYro J0 JbyOaB Koja Tpaje jep xohe aa Tpaje, npasehu nakie u300p y KOPUCT
TPajHOCTH M MPOTHB jeAHE AICONYTHE CIIOHTAHOCTH JIMIICHE OUII0 KaKBOT OIPaHHUYCH:a M CBaKe
HWHTHMHE OKpPEeHyTOCTH Ka OynyhHoctH. HCTUTYIHja TIOPOHIIC HE MPEICTaBIba HUIITA JAPYTO JI0
ocserhiBame, jaBHO M MCTO TaKO MPUBATHO, OBE BOJbE 33 TPajarbeM y BpeMeHy... Tpajame, Tpeda
nonByhu, He MpencTaBiba HAKAKBY BPHjEIHOCT MO ceOu, Beh caMo jemaH yCioB Uy U3BjECHOM
cmuciy, jenHo obehame Bpujennoctn.” V.: Campanini, G. (1977). Matrimonio e famiglia nella
riflessione contemporanea. Roma: Citta Nuova Editrice, 28 u nasse.
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— Opak je 3aCHUBamE TIOPOJIHIIE, IIITO je y CKIIATy ca TICTUINTEM J1a Opak
IpeICcTaBiba CBOjEBPCHY 3alITUTY APYIITBEHO MpuxBaheHe uieje 0 MOPOIUIIH;

— YKJbY4Yje HOBY BPHjEIHOCT IOCTMATEPUjATUCTHYKOT APYIITBA — BPH-
JETHOCT CaMOOCTBapema, kKoja oMoryhasa onpasnaHny NpeTeH3Hjy Ha MOAPIIKY,
€MOTHBHY W CBaKy JIpyry, OpayHOr MmapTHepa, Kao IITO W YKJbydyje y cede
CaMOOCTBapem-¢ Ha IUIaHy POJUTEIHCTBA.

— BPEAHOCHO je HeyTpaJiHa, jep He BpPIIM 0Jadup W HE TNpUBHIIETY]e
JjeIHy BpCTy Opaka y OJJHOCY Ha HEeKy JIpYyTY.

3AK/bYUHA PASMATPAIBA

Temy oBor pajga KapakTepHIle H3y3eTHa CIOKEHOCT 300T HeyXBaTJbH-
BOCTH W YHUBEP3aIHOCTH KOj€ KapakTepully MOpoAully u Opak. Mamo koja
MHCTUTYIMja j€ TOJHMKO IOAJIOXHA IPOMjeHaMa W TaK0 DPAaTUKAIHO UWHHU
CacTaBHU JMO APYIITBA YHjOM j€ JUHAMHUKOM YCJIOBJbEHA. >

U3 acmexTa canpkuHe, Wb OBOT pajia je KPUTHKA jYCHATYPaTHCTHIKOT
nonMama Opaka Koje He NMpHXBara Ja ce MojaM Opaka CXBaTH Kao jelaH Kid-
cuunu fipasuu fojam y fipoyecy pedegunucara. Jlaxie, aHamu3a MOJa3H O
mporieca npeodpaxaja Opaka y caBpeMEHHM KyATypama 3arajia, KOju WK IpaTi
WK Wjie y CTOITy y3 IIpoliec MyTanuje caBpeMeHe rnopoauie. Kazna je pujed o
3ay3uMary MO3HMIHje, CBAKAKO JIa je OBa KPUTHKA jyCHATypaJIMCTHYKOT MpHU-
CTyIa 3aCHOBaHA HAa aHAJINTHYKOM IPUCTYIy M OCllamkha ce Ha (QYHKIMOHAIHY
METOJIOJIOTH]Y, aJli ce ojbalyje Hyheme anTepHaTHBHOT HOPMATHBHO-BPE/I-
HOCHOT CTaBa Kao APYravrjer MOPATHOT CTAHOBHIITA KOje& MpYy’Ka OIPaBIahe
onpeheHoM Tymauemy 1ojMa Opaka M Herose npupoxe. BpeaHnocHo-HeyTpa-
JIaH MPUCTYII j€ 3aJip’KaH TOKOM I[jeJIOKYITHE aHaJi3e YCMjepaBameM MakKmbe Ka
(yHKIHjH OpavyHOT HHCTHTYTA KAo eJIEMEHTa KOjU MMa KJbY4YHY YJIOTY y pasy-
MHjeBamy Ipo0dIeMaTHKe Y KOHTEKCTY JaHaimbHIe. [lonasak 1o HoBe QyHKIHje
CaBpeMeHOI Opaka Tojpa3yMujeBa MPEHCIUTUBAKE U TIOHOBHO onpehuBame
MjecTa, mpemMa 3Havajy W yJIo3H, J0 cajJia MO3HATHM OcTaluM (yHKIHjama
Opaka. BpeaHOCHO-HeyTpaiHa TOo3MIMja HOBe neduHUIMje Opaka ce jacHO
yo4aBa Kpo3 HEeHY CIIOCOOHOCT Ja 00yXBaTH pa3IMYHuTe BPCTe Opaka Kao jemaH
KPOBHHU I10jaM KOjH JOCTHXE H3Bj€CHU HUBO ATICTPAKIIUj€ U TUCTAHIIE Y OAHOCY
Ha CBaKy IMPETCH3Wjy Ka BPEIHOCHO] KBaTU(pUKAIUjU HjeaHe oa nocrojehnx
Bpcra Opaka. [InTame mpeTeH3uje Ha YHHBEP3THOCT FIIH UIAK TTAPOXjaTHOCT
HOBOT TI0jMa Opaka IpeBa3uiia3d 00MM OBOT Paja, HO CBAKAKO jecTe Ipasal y
KOM C€ ayTop OBOI' TEKCTa MOXKe Jajbe aHraxxoBaTH. CUTYpHO je J1a ce OIHOCH

2 Campanini, G. (1977). Matrimonio e famiglia nella riflessione contemporanea. Roma:
Citta Nuova Editrice, 7.
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Ha OpojHE KyJIType 3arajia u Ha CBE Ipyre HeyrmeTauke’ Kyntype. bpak je yro-
BOp, YTOBOPHHU OJJHOC MOAPa3syMHjeBa jeTHAKOCT U CI000IHY BOJbY YTOBOPHHUX
CTpaHa, HAuEJHO Y I[JeJIMHH OTHOCA, A Cy CBE TAKBE MPAKCE KOHIICTITYATHO
HECIIOjMBE Ca YTOBOPHUM KapaKTEpOM MPAaBHOT HHCTUTyTA.

HoBa nedwuHuiuja wnum, mpernusHuje, HOBa JIECKPHUIIIUja CABPEMEHOT
Opaxa, ocTaBJba MPOCTOP MOjENUHAYHUM KyATypama Ja CaIp:KUHCKU U BPEITHO-
CHO JIOTIYHE W KOHKPETH3Y]y 0Baj IT0jaM Opaka Kako OH IITO BjepHH]E OCIINKaBaO
OHO IITO Ujeja Opaka mpeacTaBsba rpahanumMa onpelheHe nojenuHavYHe KYIType
u cpenune. [Ipema je Kyntypa jeaHa o OHUX PHjedH Koje je TOCeOHO TeIKO
OIIPEUTH U HAPOYMTO JIAKO 3JI0YIIOTPEOUTH,  jaCHO je J1a je OHa Ta Koja HeKaaa
obrapyje mpaBo morpebHOM sierutuMHoIhy.” TTopoauuHo U OpauyHO MpaBo ce
OZIHOCE Ha TOTOBO HajBayKHHje 00JACTH KHUBOTA, TE Cy UTEKAKO CKIIOHHU €BOILY-
U ¥ POMjeHaMa Koje JUKTHpa caMa )KMBOTHA cTBapHOCT. HoBe HopMe, Kako
npuMjehyje @punmen (Friedman), mupe ce MUCTEpHO3HO MOIYT BHPYCa, Kao
o je *70-ux u ’80-ux roguHa XX Beka MHOroOpOjHE MpaBHE CUCTEME, MOMYT
He3ayCTaBJBHBE 3apase, MpeIUIaBmia nieja o pa3Boay Oe3 kpuswuile. Kako on
UCTHYE, KyJITYpa, @ He PaBHU CHCTEM, jecTe MpeHocuial oBux Hopmu.”” Kyi-
Typa Koja ce Bje4HTO MpeobiuKyje, rpaau u Hagorpalyje, Tpnehu pasHopasHe
yTHUIIaje ca CTpaHe, MHjeIIamkeM ca APYTrUM KylITypaMa M BoljeHa BjeTpoBHMA
JpPYIITBEHUX MPOMjEHA, Aaje KOHAYHU PA3JIoT MOCTOjarky MPaBHUX HOPMH OHA-
KBHX KaKBE jeCy y jeJHOM IPYIITBY, Y IaTOM BPEMEHY U Ha opeheHoM cTymmy
pasBoja. ¥ TOM CMHCITY, jaCHO je Jia TIpaBHO peryiimcame Ouio koje o0macTw,
a TIOTOTOBO TaKO OCjeTJbUBE Kao IITO je Opak, yKOJIUKO He Ou Kpo3 KyaTypy

'V ToM cMHCITy caM cariacHa ca PasoM na He Tpeba IITUTUTH yrieTadyke KyaType (Ipu-
Mjep koju Pa3 HaBomu cy KyaType poOOBIACHHUINTBA, PacHE AMCKPUMHHAIMjE WK XoModoouje,
QI ¥ MHOTE IIpaKce KOjiMa Ce JKeHH JoJjesbyje MH(pepruopaH craTyc nocrojehnx Kynrypa Koje
TEK y MYJITHKYJITYPHO] CPEIMHU OTKPUBAjy CBOje MPABO 3HAYCHE — YTHHETAuKO CIpaM keHe). Te-
LIKO J1a TaKBE KYJATYpe YOIIITE MOTY HCIYHHTH BPEIHOCHOM KOMIIOHEHTOM HOBH I0jaM Opaxa
U UMaTH O]] Iera KOPUCTHU 3a cBOjy mnpakxcy. HanpoTus, ciaxem ce jou jenHom ca Pasom na 6u
Tpebano MoACTUIIATH MOTYNHOCT 3a HamylITamke KYyITypa, Kao JjeIMMUYHO OCHUTYpame 3a OHE
4JIaHOBE KOjH HE MOTY [ia c€ pa3BUjy U Hal)y afieKBaTaH IIyT 3a CaMOOCTBapemke yHyTap oapeheHe
npunpanajyhe kyarype. V.: Pas, I1. (2005). Eitiuxa y jasHom oomeny: OZredu uz mopanHociiu
ipasa u wonuitiuxe. Ioxropuna: LU/, 203 u nasse.

" MynTHKY/ITypalu3aM MoApasyMHjeBa YCIIjEIIHO HCTPajaBatbe Pa3InIUTHX 11a 1 HHKOM-
MaTHOMIIHUX, & BPUjEHUX KYATYpHHUX TPyMa y jeJHOM MOJMTHYKOM JPYIITBY, IITO ceOM MpPET-
II0CTaBJba TIOCTOjambE jEIHE 3ajeHHYKE KYJIType TOJEPaHIHje Yy KOjOoj BPEAHOCHU ILTypasi3aM
omoryhaBa KOer3uCTHUpame MOjeIUHNUX KYJITYpa, YMjH IPUMaJHUI HEMHHOBHO capal)yjy y uctom
€KOHOMCKOM U NOJIUTHYKOM OKpyxemy. Pas, I1. (2005), Op. cit., 207.

5 Cuper, A. (1991). Culture: The Anthropologists Account. Citirano prema: Nelken, D.
(2004). Using the Concept of Legal Culture. Australian Journal of Legal Philosophy, Vol. 29, 8.

¢ Nelken, D., Feest, J. (2001). Adapting Legal Cultures. Oxford: Hart Publishing, 26.

7 Friedman, L. (2001). Some Comments on Cotterrell and Legal Transplants. Adapting
Legal Cultures. Eds. Nelken, D., Feest, J. Oxford: Hart Publishing, 97.
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HAIIJIO Be3y ca JIPYTHMM BPHjeTHOCTAMA, OWIIO OM M3JI0KEHO 030MIBHOM PU3HKY
na Oyze pacTBOpPEeHO Ha mpasHu (Gopmaimmsam.’

VYrpaBo 3aTo IITO ce HE yila3H y BPEeJHOBamWE IOjeIMHUX BpcTa Opaka
ocyhyje ce [loprioB xomooOHM ITpHCTYT, HE Aa OU ce cTao y oA0paHy XOMO-
CEKCYaTHHX APYIITBCHHX TpyIa, Beh 3aTo IITO OH MpEICcTaBiba YIOTpeOy
IUCKpUMUHAIHMjE KA0 CPEICTBO apryMEHTAallHje Y KOPHCT jenHe BpcTe Opaka
Kao jenuHe HcrpaBHe MOryhHOCTH. YOCTajJoM JIOBOJHHO je OCBPHYTH c€ Ha
aKTyeJHH ITpUMjep netuirje cryaeHara Ha Oxcdopay na ce [lon @unuc (John
Finnis), ka0 yHUBEp3UTETCKU NMpo(decop U ayTop, CACBUM YKJIOHHU U3 HACTaBe
360r cBOjUX XOMO(GOOHUX U JUCKPUMHHATOPCKUX CTABOBA,”” 3aCHOBAHHMX HA
HCTUM apryMEHTHMa O HPHUPOAH XOMOCEKCYalIHUX Be3a, KAKBe KOPUCTH U
[Topi, KOju MPOMOBHIIY MPXKEbY M HETOJEPaHIH]y.

JlonpuHOC KOjH 3a OBy TeMy MMa OCBPT Ha ciiy4aj Mranuje je y napa-
JOKCATHOM 3aKJBYUKY Ja O YTPOKCHOCTH OpayHOT WHCTHUTYTA y TOj CPEANHU
JI0JIa3y U3 CacBHM JIPYTHX pasliora y OJHOCY Ha OHe Kojuma ce 0aBu [lopu
Hanagajyhu peBuznonucte U Opanehu cBojy upiejy o ,,npaBom Opaky”. Haj-
Behu amo [lopuoBe Teopuje o mpaBoM Opaky, TIje MHUCIAMO Ha €JIEMEHT
KOH3yMHpama Opaka Kpo3 CEKCyallHH OJHOC ITyTeM KOHWTyca, Kao W Ha 3Ha-
YajaH JIMO FHETOBOI WiaHKa MOCBeheH apryMeHTAIlUju MPOTHUB MCTOIOIHUX
OpakoBa, MOKa3yje Ce Kao MPEJICBAHTAH 3a aHalM3y KpH3e Yy KOjy je 3amao
Opaunu wHCTUTYT y Wtanuju. llTaBuie, qona3u ce 10 3akjbydka Aa je KpH-
3Ha CHTyallMja Y K0joj ce Opak Halla3u pe3yaTar Hemnoayldapamka HOPMaTUBHUX
pjeliema y ayxy jycHaTypaJIuCTHUKe Hjeje o Opaky ca nmorpedama XeTepocek-
cyajana y MTallijaHCKO] CPEIMHHU, a He TOCJbeInIa MPETEeH3M]ja Tej Jo0uja u
CIIMYHUX YTHIIAja Ha TPAJIUIINOHAIIHO cxBahieH Opak.

Emannunanuja mojeuHNa MmojapasyMujeBa €MaHIMIIANHA]Y TOPOIUILE,
jep mojenuHal Hactaje, oapacta u ¢popmupa ce y mopoauiy. EmMaHunamnmja
MOjeIMHIIA 3HAYU U eMaHLHUIAlW]y APYyIITBa U 3ajeJIHUIIe Kako OM TojeuHal]
0mo y cTamy na cebe MPUXBATH U OPEIU MapaMeTpe CBOT )KHBOTA HE OU Jin
CTPEMHO Ka CaMOOCTBapey U CBOjoj J0OpoOuTH. bpak je mpaBHU WHCTHTYT
KOJHM C€ 3aCHHBa ITOPOAMIIA, & KAKO j€ MPaBo KUBO M TUHAMUYIHO, CABPEMEHHU
Opak XBaTa HUjaHCE KOj¢ KapaKTEepHUIy MPaBHU MHCTHTYT KOJUM C€ 3aCHHBA
caBpeMeHa MMOPO/IMIla, 3aCHOBAaHA HA JOMAlllajuMa Pa3BUTKA JbYJACKHX MPaBa,
JjEIHAKOCTH TI0JIOBA W MHAUBUAYAIHE CI000/IE y IyXy JaHalllber BpeMeHa.
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research question: What is modern marriage? The author com-
bines the critical analysis of the jusnaturalist view, more precisely
the notion of marriage in the work of Robert George, with a con-
ceptual analysis of marriage in the process of its transformation. In
order to do this, the author examines the case of Italy, a society with
a traditional, Catholic jusnaturalist conception of marriage, which
enables testing the jusnaturalist view of marriage and pointing out
what makes it dysfunctional in practice. Then, I examine how well-
founded the constituent components of the notion of “real marriage”
are, both in the context of modern marriage and within George’s
conception of marriage itself. The paper’s central argument is that
marriage is a legal institution undergoing the process of redefining
that involves an expansion of participants and a redistribution of the
hitherto known functions of marriage. It is the author’s standpoint
that there is a methodological possibility to functionally yet neu-
trally explain the nature of law, and so the institution of marriage.
Thus the author arrives at the new function of modern marriage and
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brings a value-neutral definition of modern marriage based on the
idea of a privileged emotional relationship.

Keywords: modern marriage, new function of marriage, privi-
leged emotional relationship, jusnaturalism, the concept of marriage,
the concept of marriage in Italy, real marriage, family and mar-
riage, marriage as a value in itself, functional methodology, value
neutrality

INTRODUCTION

The subject of this paper is a critical analysis of the jusnaturalist notion
of marriage. More precisely, a critical analysis of the concept of marriage in the
work of Robert George, one of the current representatives of the typically jus-
naturalist view. The transformation of marriage as a social institution is a real
process that is occurring globally, regardless of whether individuals perceive
it as a positive feature of the present or a negative consequence of moderniza-
tion, and this process is not possible without the coinciding transformation of
the legal institution of marriage. Hence, the initial guiding idea of this paper is
that the most adequate is the theoretical understanding that constates real life.

The paper develops into three larger units that include and separate the
presentation of the subject of critical analysis, from the procedure of argumen-
tative refutation of the jusnaturalist conception of marriage and to the arrival
of what is presented in the third part as a potentially different view of things. In
that sense, I start from the presentation of the jusnaturalist view and George’s
idea of “real marriage” and give a review of the case of Italy, a society with
a traditional, Catholic jusnaturalist conception of marriage, as ideal test con-
ditions for the given view of marriage and for pointing out what makes it
dysfunctional in practice. After that, a critique of the concept of real marriage
will be developed by re-examining the individual constituent components of
the concept, their role, and significance, not only for the concept of modern
marriage but also their groundedness in the context of George’s conception of
marriage. The argumentative rejection of the jusnaturalist conception of mar-
riage in the previous part outlined the idea of a new function of marriage that
is explained in the third section. The concept of modern marriage presented in
this paper arises from perfectionist ethics' and value pluralism as a theoreti-
cal and philosophical background for reaching a new definition of marriage.
At the same time, it is in line with the already mentioned point of view that

! This refers to the perfectionist ethics presented by Joseph Raz, leaving aside some reason-
able disagreements regarding certain nuances.
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the adequate view is the one that verifies the concept in concrete terms. This
new definition is basically liberal, but it is something completely different in
relation to the concept of minimal marriage®>. Namely, the refined notion of
marriage implies a value-neutral approach to the notion of marriage in the
center of which is the idea of marriage as a privileged emotional relationship,
that is reached by a conceptual analysis of marriage in the process of its trans-
formation. Starting from the intuition of what marriage is as a social institution
today, the content of the concept will be analyzed in light of current examples
and counter-examples. This will pave the way for a new legal understanding
of marriage, free from all kinds of values, which would justify one variant of
the concept in relation to another. The methodological choice stems from the
specific position of the author of this text, which is a theory of law that relies
mostly on analytical philosophy in the way it deals with reality, while recog-
nizing that law and society are inextricably intertwined, as law is not a purpose
in itself but rather its purpose is to serve well humans and society. Law is a
product of culture, and by saying this I do not mean any culture, but civili-
zation, just as Diamond observes when he says that custom is a modality of
primitive society, while law is that characteristic instrument of civilization.’ In
this sense, the aim of this paper is to try to capture the essence of the process
of marriage transformation and point out the anachronistic elements of the jus-
naturalist point of view, while at the same time trying to describe what could
be called: the way things really stand today.

JUSNATURALIST APPROACH
TO THE NOTION OF MARRIAGE

Marriage, in the traditional jusnaturalist way, is understood in the sense
of a classic monogamous marriage between a man and a woman with the
primary goal of giving birth and rearing offspring. In this case, the marital
relationship implies the consent of the partners to be permanently and exclu-
sively with each other, as clearly follows from the socio-cultural convention
and the formula “until death do us part”, where fidelity is implied, and there-
fore the exclusivity of the relationship.

For society, marriage plays a significant role because it regulates the
social relationship of individuals in relation to the regulation of human sex-

2 See: Brake, E. (2010). Minimal Marriage: What Political Liberalism Implies for Marriage
Law. Ethics, 120 (2), 302-337.

* Diamond, S. (1971). The Rule of Law versus the Order of Custom. Social Research,
38 (1), 57. Quoted according to: Galligan, D., Kurkchiyan, M. (2003). Law and Informal Practices:
The Post-Communist Experience. Oxford: Oxford University Press, 11.
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uality and childbirth, and, as Andjelka Milic notes, marriage also means
“permission that the community gives partners to access sexual intercourse
in order to have children™. The natural law concept of marriage starts from
the fact that marriage is really one of the “oldest universal institutions in the
human community and culture™, as Mili¢ points out, and is, accordingly, a
natural fact that law recognizes and protects, such as it is also the biological
reproduction of the social community. Thus, the starting point of the natural
law construction is the idea of a natural, already existing extrajudicial relation-
ship which as such represents the value that the law should protect.

There are various versions of jusnaturalism, so for example Helmut
Coing does not understand natural law as an unchangeable order® and has an
idea of law from which the derived norms are conditioned by the way in which
members of a certain society interpret values in a certain historical period. It is
significant that Coing points to the need for “reconciliation of natural law and
the historicist conscience of our time”, which is clearly reflected in the call of
jusnaturalists to the nature of things, where the “thing” whose nature the law
must adapt to is always society, and the “nature” of society can only be histo-
ry.” A possibly constructive discussion about the institute of marriage could be
the one with a hypothetical rival for whom, as for Arthur Kaufmann:

“Natural law and the historicity of law are not enemies of each other;
moreover, the historicity of law means the opening of law to natural law,
since, nevertheless, with a view to the unattainable, what is accomplished is
what can actually be achieved in one place and at a certain moment, and that
is historically just law.”®

However, George takes a different path and, in essence, in this paper |
do not criticise jusnaturalism itself as much as George’s belonging to (which
he may not even be aware of) confessional jusnaturalism, which is unaccep-
table because of his “persistence on the traditional idea of a system of eternal
and unchanging norms, which is above history and beyond™, and which
he, to make matters worse, places in the form of a prescriptive definition of
the notion of marriage.

4 Mili¢, A. (2007). Sociologija porodice. Kritika i izazovi. Belgrade: Cigoja stampa, 117.

5 [bid.

¢ Fasso, G. (2018). Storia della filosofia del diritto: Ottocento e Novecento. Bari: Editori
Laterza, 332.

7 Ibid.

8 Kaufmann, A. (1957). Naturrecht und Geschichtlichkeit. Tiibingen. Quoted according to:
Fasso, G. (2018). Op. cit., 333.

° Fasso, G. (2018). Op. cit., 333.
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“Real Marriage” as a Good in Itself for Robert George

George develops a specific natural law conception of marriage based on
the elements that make up conditio sine qua non of the so-called “real mar-
riage” which is a good in itself, a value that creates moral rights and obligations
independently of its legal recognition and regulation.!” Those elements are:

1) the comprehensive union of a man and a woman that is recognized
through the community of thoughts and wills throughout the community of
life, as well as through bodily union, more precisely coitus, the only type of
sexual act that can result in conception;

2) the exclusivity of the relationship, which is achieved through the
free expression of the consent of a man and a woman to be permanently and
exclusively together.

According to him, the former ban on marriage between members of dif-
ferent races was a kind of legal denial of something that already exists as a
“real marriage” or, as George puts it, a truly marital relationship."' Thus, he
advocates the view that marriage is not a legal construction and is not “just a
contract”?, but, as Goran Dajovic notes, according to George, marriage is a
moral reality that the legal regulations on marriage law should protect in order
for the state to send the right message to the citizens about what marriage is
and what its nature is."

Even though the comprehensive union of a man and a woman that is ori-
ented towards the creation and rearing of offspring encompasses the mentioned
community of thoughts and wills, it is essentially based on consummating
marriage through coitus, which may or may not lead to conception, that allows
marriages without children to be considered “real marriages” as well. Real
marriage implies only an orientation towards biological reproduction, which is
why marriage is not a means for the reproduction of the population but repre-
sents a good in itself.'* Therefore, a real marriage is a marital relationship that
is a permanent and exclusive spiritual union of a man and a woman accom-
panied by a physical, sexual union exclusively through coitus, and not some
other type of sexual intercourse. On this concept of marriage, George develops
arguments against same-sex marriage, which by the nature of things are not
able to achieve that bodily union, which entails the so-called comprehensive
union, and therefore neither represent value in themselves nor can be marriage.

10 Girgis, S., George, R. P., Anderson, R. T. (2010). What is Marriage?. Harvard Journal
of Law & Public Policy, 34 (1), 250.

' Ibid., 251.

12 Ibid., 250.

13 Dajovi¢, G. (2015). Ogled o metajurisprudenciji. Belgrade: The Publishing Centre of
the Faculty of Law, 122.

4 Girgis, S., George, R. P., Anderson, R. T. (2010). Op. cit., 268.
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The Jusnaturalist Conception of Marriage in Action
— the Case of Italy

Marriage in Italy originates primarily as a marriage contracted in a church
from where it develops over time into what we know today as a civil mar-
riage. The philosophical background of the Italian conception of marriage is
best explained by the Neapolitan philosopher Vico, who speaks of marriage as a
transition from stato ferino, or the animal stage, to what represents umana soci-
efd, or an organized human society. In that sense, marriage makes the transition
from the animal sexual urge as libidine bestiale, that isolates man in his solitude,
towards an encounter with another human being that is realized on the level of
friendship. Precisely because it signifies not only a sexual relationship but also
a friendship between a man and a woman, marriage is the basis and condition
of civilization, since marriage gives rise to friendship, law, and language.'

Italian marriage has always been accompanied by the idea of the indi-
visibility (divorce) of marriage (indissolubilita)'. According to Palazzini, the
marriage institute differs from a mere concubine that cannot fulfill the pur-
pose of the marriage institute itself, which is the procreation and rearing of
offspring, as well as the mutual help of spouses, given that marriage is i/ sem-
minarium republicae, that is, the basic unit, the seed of the whole society and
of the state itself.!” Although formally overcome by the introduction of divorce
into the legal system, the idea of the indivisibility of marriage has not com-
pletely disappeared or ceased to be an important part of the perception of what
marriage is. Thus, even with the current norms on divorce, it survives through
the period of separation of the spouses “from the table and the bed” (sepa-
razione) which the law provides as a mandatory preliminary step to divorce.
A major step towards modernizing divorce standards has been made by reduc-
ing this period of separation from the previous three years to now only six
months.'®. Campanini makes an interesting observation, that, unlike separazi-
one that arises with the aim of preventing a new marriage, divorce should be

15 Campanini, G. (1977). Matrimonio e famiglia nella riflessione contemporanea. Roma:
Citta Nuova Editrice, 58.

16 On the sacral and religious character of marriage and its indivisibility according to God's
law, conceptions that still partially survive in Italian society, see: Papa Leone XIII (1884). Lettera
Enciclica Humanum Genus: Condanna del relativismo filosofico e morale della massoneria. Avail-
able at: http://w2.vatican.va/content/leo-xiii/it/encyclicals/documents/hf 1-xiii_enc 18840420 hu-
manum-genus.html

17 Palazzini, P. (1952). Indissolubilita del matrimonio. Roma: Studium imprim, 14. Quoted
according to: Piola, A. (1967). Fondamento costituzionale dell’indissolubilita del matrimonio. Studi
di onore di Antonio Segni (AA.VV.). Milano: Dott. A. Giuffré — Editore, Volume 4, 79.

8 DeQuo (2019). Divorzio in Italia: Procedura, Tempi e Costi: Guida 2020. Available at:
https://www.dequo.it/articoli/divorzio-guida
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viewed as means to strengthen the marital institution and to the detriment of
the extramarital union, because it pushes in the direction of allowing a new
marriage after a previous marital failure (fallimento matrimoniale).” 1t is inter-
esting to note that Andrea Piola remarks that the idea of the indivisibility of
marriage in the Italian legal literature is especially defended for its protection
of women [sic!] in economic and moral terms, because the divorce would put
at a disadvantage a woman as an economically weaker partner, who is exposed
to pregnancy as a danger and a form of sacrifice to prolong the human race.”

The issue of granting custody of minor children due to divorce is directed
by the idea of a better child growing up only with the mother, instead of the
father, and this due to the uniqueness of the “natural” relationship that exists
between mother and child. Another characteristic of this legal system is the
institute of the marital house (la casa coniugale), which implies the allocation
of the house of the last common joined residence®' to the parent who receives
custody for the needs of housing and use, despite the possible full owner-
ship of the other parent over the property (i.e. outside the marital property).
If he does not own any other real estate, the losing party is forced to pay dou-
ble the new costs: alimony and renting a new place to live. Thus, this way of
legal regulation of this area warns every man who is considering to get mar-
ried about possible personal bankruptcy if the durability in principle does not
lead to the actual durability of a possible marriage. Indeed, it can be stated that
for the greatest part heterosexual couples live in an extramarital union, and
even the joint obtaining of offspring does not lead such couples to the deci-
sion to get married*.

Gay couples in Italy have received recognition and normative regulation
of living together in the form of a law Legge 20/05/2016 n. 76, better known
as Legge Cirinna, although it is not a full recognition of same-sex marriages.
The differences between marriage and communities, as provided by Legge
Cirinna, are that marriage involves the aforementioned separation of partners
for a period of six months in order to be able to proceed with divorce; mar-
riage gives birth to the obligation to support economically the former spouse
and the eventual assignment of the marital house as well as the obligation of
fidelity, while these things are missing from the mentioned law Cirinna. The

19 Campanini, G. (1977). Matrimonio e famiglia nella riflessione contemporanea. Roma:
Citta Nuova Editrice, 14—15.

2 Piola, A. (1967). Fondamento costituzionale dell’indissolubilita del matrimonio. Studi di
onore di Antonio Segni (AA.VV.). Milano: Dott. A. Giuffre — Editore, Volume 4, 79.

2 Concas, A. (2019). Separazione e assegnazione della casa coniugale. Available at: https://
www.diritto.it/separazione-e-assegnazione-della-casa-coniugale/

22 ISTAT Istituto Nazionale di Statistica. (2019). Report: Matrimoni e Unioni Civili: Anno
2018. Available at: https://www.istat.it/it/files/2019/11/Report_Matrimoni_Unioni_Civili_2018.pdf
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case of Italy is a test for the traditional jusnaturalist conception of marriage,
where in practice it has negative side effects — legal participants mostly bypass
the marriage institute. In this way, legal participants do not even perform a
“legal act” and marriage norms lose the opportunity to be applied.

A CRITIQUE OF THE NOTION OF “REAL MARRIAGE”

Traditional monogamous marriage between a man and a woman is the
oldest and most widespread form of marriage in the world, but it is by no
means the only one. Numerous countries in the Western world have recognized
and legally regulated same-sex marriage, with some of them also allowing the
possibility of adopting a child®. It is interesting to note that polygamous mar-
riages are not questioned in Italian academic literature, but considered as a
type of marriage in the full sense inherent in certain cultures, while George
denies them the property of “real marriage”, emphasizing monogamy and
fidelity as essential features of marriage.?* This is because a comprehensive
union is only possible between two and not three or more persons, due to the
nature of the sexual act such as coitus. This attitude is more than problematic
because it primarily emphasizes the practice of sexual intercourse rather than
spiritual and emotional connection, attributing to a particular type of sexual
act a certain value, significance, and weight that it can add to a whole legal
concept and institute. Apart from the conditions of monogamy, polygamous
marriages fulfill an important condition according to George’s conception —
biological reproduction and rearing children. Moreover, some research shows
that the reason for the existence of polygamy or polyandry in societies that
recognize them, lies, among other things, in ensuring safer and better growth
of offspring to avoid situations where children may run out of parental sup-
port both economically and in every other sense.” Therefore, monogamy
hardly makes a part of the concept of marriage in general, but it is more cor-
rect to talk about the types of marriage that exist in different societies today
and arrive at a value-neutral legal definition of marriage that more or less suc-
cessfully encompasses them as an umbrella concept.

% Only in Europe: Belgium, the Netherlands, Spain, Norway, Sweden, Portugal, Iceland,
Denmark, the United Kingdom of Great Britain without Northern Ireland, Luxembourg, Slovenia,
France and Finland (where same-sex couples are also granted the right to adopt a child).

24 Girgis, S., George, R. P., Anderson, R. T. (2010). What is Marriage?. Harvard Journal
of Law & Public Policy, 34 (1), 246.

2 Starkweather, K. E., Hames, R. (2012). A Survey of Non-Classical Polyandry. Human
Nature: An Interdisciplinary Biosocial Perspective, 23 (2), 167.
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When it comes to the normative possibility of same-sex marriages,
George’s comparison of same-sex marriages/relationships with incestuous or
animal relationships seems to be another problematic view of things. The fail-
ure of George’s analogy stems from scientific insights. First of all, incestuous
relationships are not privileged anywhere, because marriage is associated with
procreation, and medical insights reveal an important probability of different
disorders of children born in such a relationship.?® Second, relationships with
animals are also not a valid option due to the existence of differences in the
emotions of humans and animals, which preclude such an emotional connec-
tion.?” Therefore, to equate these relationships with gay couples is a serious
mistake, because medicine has long abandoned the point of view that sexual
orientation (read: homosexuality) is a disease to be treated, but it is placed in
the sphere of an individual’s private life.

Also, there is another problematic viewpoint of George, mentioned
earlier, that marriage is not just a contract, but that it exists unrelated to it,
through what he called a true marital relationship. Marriage is an extremely
complex and important legal institute that has legal implications in the vari-
ous fields of life not only of the direct participants (spouses) but also of other
members of the nuclear family (children), starting with the rules of inherit-
ance, marital property, the right to economic support payments, enjoyment of
a legal usufruct over pension payments. etc., which arises from the specific-
ity of marriage as a contract sui generis. The question arises as to what a true
marital relationship is?

This paper argues that marriage is a contract and therefore there is no
marital relationship outside of marriage nor a “true marital relationship” out-
side of a marriage contract, outside of law. Moreover, throughout history, other
forms of intimate relationships outside of marriage have long been detected,
such as cohabitation, concubinage, or the so-called coppia di fatto. The element
that George introduces in order to defend “real marriage” only adds confusion
to his already complicated idea. Unfortunately, in this paper, there is no pos-
sibility to expand the discussion on the issue of providing proofs for a “true
marital relationship” that exists outside of marriage anyway and its relation to
the extramarital union. It is even better if the question is put like this: Is there a
sign of equality between a true marital relationship and any extramarital union?

% Lindzey, G. (1967). Some remarks concerning incest, the incest taboo, and psychoana-
lytic theory. American psychologist, 22 (12), 1051-1059. Quoted according to: Fox, R. (1994).
Incesto. Available at: http://www.treccani.it/enciclopedia/incesto_%?28Enciclopedia-delle-scienze
-sociali%?29/

77 Alsayed, A. (2016). Neurophysiology of Emotions (Human vs. Animals). Available 21. 9.
2020. at: https://www.linkedin.com/pulse/neurophysiology-emotions-human-vs-animals-dr-anthony
-alsayed
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Assuming that a legal marriage serves to protect the “real marriage” (which
already exists), George’s conception can push in the direction of putting pressure
on extramarital couples to get married. Fortunately, such ideas are incompatible
with personal autonomy, which will be discussed in more detail below.

Not only is the component called “true marital relationship” rejected, but
I also conclude that despite a certain rapprochement between marriage and the
extramarital union (primarily the equalization of children born in and out of
marriage), there is no room for the possible extinction of marriage in favor of
these other forms of union. This is due to the fact that the presumption of an
emotional relationship is built into the institution of marriage, no matter how
it occurred, while there is no such presumption in other relationships outside
of marriage. Marriage as a privileged emotional relationship also exists in the
case of arranged marriages, which have prevailed throughout history, because
the mentioned assumption still stands. This does not mean that love always
happens, although there are studies that show how in arranged marriages love
arises almost as frequently as in voluntary marriages®. The mentioned issue
becomes clearer when we take into account the opposite example of arranged
marriages for the purpose of acquiring citizenship, which are considered
legally defective due to the lack of an important component — the presumption
of an emotional relationship so that it could be a marriage. Another neces-
sary element, according to George, which accompanies a real marriage, along
with monogamy that is rejected, is fidelity®. First of all, if we start from the
assumption that a “real marriage” exists without a contract and outside the
world of norms and rights, as a value in itself, then when one spouse com-
mits adultery, and by this [ mean, nothing more and nothing less than through
coitus, which we know has a certain value and weight, the “real marriage”
ceases to exist. Such a conclusion is inevitable if one considers that fidelity is
a constitutive element of a real marriage. A “real marriage” cannot, therefore,
tolerate and explain how a marriage can survive, and it can do that, despite
effective adultery, only if the spouses are willing to overcome the situation in
order for the marriage contract between them to remain.

This is possible because marriage is a contract and fidelity is a relatively
understood integral part of marriage, as much as the phrase “until death do us
part” is relatively understood, or the durability in principle of marriage. These
are desirable qualities in principle of marriage, but certainly not absolute cat-
egories. A marriage can be divorced and terminated for various reasons even
before the death of one of the spouses, just as adultery is considered only one

28 See: Epstein, R., Pandit, M., Thakar, M (2013). How Love Emerges in Arranged Mar-
riages: Two Cross-cultural Studies. Journal of Comparative Family Studies 44 (3), 341-360.

¥ Girgis, S., George, R. P., Anderson, R. T. (2010). What is Marriage?. Harvard Journal
of Law & Public Policy, 34 (1), 246.
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of the reasons for divorce if the other party wishes to initiate it, and not a rea-
son for its nullity for example.

The basic failure of George’s conception is that he formulates a definition
of marriage that is prescriptive and that also pretends to be universal. He then
stipulates for the basic function of legal marriage that it protects a real marriage
which is a value in itself and which exists anyway outside that legal marriage
as a natural institution®® and a truly marital relationship. Radbruch notes that a
feature of legal science is the connection with value and that each new period
takes away the essence of the facts hitherto connected with value and vice versa
— it connects hitherto indifferent facts with value.?!' In that sense, I have already
declared that the attitude that constates the real world is the most adequate.
Marriage as a par excellance legal institute and contract sui generis of course is
connected with value, however, this value is not any “real marriage” that exists
outside of the dimension of law anyway, but this value is a family, and more
precisely — a modern family. It is important to note that the family has under-
gone changes, loss of functions and a leveling of the leading participants, an
expansion of participants, and an opening to a modern lifestyle and value sys-
tem, on whose podium is a new postmaterialist value of self-realization.

George’s prescriptive definition of marriage is also incompatible with
the idea of multiculturalism and value pluralism®?, because it denies individ-
ual human beings the accessibility of an adequate range of options®, which is a
conditio sine qua non of personal autonomy**. Autonomy is understood, on the
one hand, as a kind of realization of autonomous life, and on the other hand,
as the ability to be the creator of one’s own life. An individual is autonomous
not only when various options are available to him but also when those are also
acceptable options from which he can really choose. In this sense, from the
point of view of George’s conception of marriage, a whole category of human
beings of homosexual orientation is denied the basic perfectionist principle —
the principle of autonomy, which states that autonomous life is valuable only
when spent in acceptable and valuable projects and relationships. It is not nec-
essary to argue why establishing a family is one of the basic valuable projects
and relationships, but also a prerequisite for one of the essential comprehensive

3 Girgis, S., George, R. P., Anderson, R. T. (2010). What is Marriage?. Harvard Journal
of Law & Public Policy, 34 (1), 247.

31 Radbruh, G. (1998). Filozofija prava. Belgrade: Faculty of Law of the University in
Belgrade, 125-126.

32 The view that there are many different and mutually incompatible but valuable ways
of life.

3 Raz, Dz. (2007). Moralnost slobode, Zagreb: Kruzak, 338.

3 Do not confuse personal autonomy, which is a special ideal of individual well-being and
which refers to the freedom of people to choose their lives, with moral autonomy, which is in fact
Kant’s idea that morality consists of self-proclaimed principles. See: Raz, Dz. (2007). Op. cit., 306.
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activities®® such as parenting. Raz points out that an important feature of com-
prehensive goals is that they depend on the availability of social forms.** The
two basic dimensions through which people understand and judge themselves
and others are well-being and personality or character. Raz further explains
that the well-being of the individual consists of a wholehearted and success-
ful pursuit of valuable activities.’” Well-being is contributed to only by valuable
activities, and a valuable activity does not signify only its moral value, but the
value of the activity that encompasses a life is revealed through an understand-
ing of what constitutes a good life.*® In short, the well-being of people is a
matter of advancing their lives as a whole.*

The principle of autonomy is crucial for the well-being of the people.
It allows state authorities, and even requires them, to create an environment
that provides individuals with an adequate range of options and opportuni-
ties to really choose between® and is supported by another principle, which
is a refashioned argument of the harm principle as a principle of freedom, and
whose essence is to exclude private morality from politics. In the spirit of per-
fectionist liberalism that Raz represents, the role of government (read: law) is
to protect and promote the well-being of people within the limits of its compe-
tencies, while on the other hand, people progress through a life in which they
self-determine, living a life consisting of free choice in a multitude of incom-
patible and valuable lifestyles.* The government and all people in general can
help others to progress only by creating conditions for an autonomous life, and
that means ensuring that a sufficient range of different and valuable options is
available to all people. Everything beyond this falls under the responsibility of
a free individual to make of his life what he wants.

Self-esteem plays a no less important role in the well-being of people
and especially the awareness that many of our actions affect the ability of other
people to gain self-esteem, and they range from conditions necessary for men-
tal health to “eradicate racism and other forms of stupidity”*?. Raz emphasizes
that the importance of self-esteem for the well-being of people is constant
and fundamental and suggests the “essential importance of the fight against

¥ Raz, DZz. (2005). Etika u javnom domenu: Ogledi iz moralnosti prava i politike, Pod-
gorica: CID, 12.

36 Raz, Dz. (2007). Moralnost slobode, Zagreb: Kruzak, 251.

3 Raz, Dz. (2005). Op. cit., 11.

38 Ibid., 13.

3 Ibid., 16.

4 Raz, DZz. (2007). Op. cit., 345.

4 Raz, DZ. (2005). Op. cit., Podgorica: CID, 135.

2 Ibid., 36.
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racism, homophobia, sexism, chauvinism and the like”*. At this point, it is
very useful to refer to the observations of Appiah regarding the question of
what to consider parameters and what limitations or handicaps in life, both
from the point of view of an individual who is evaluating his own decisions
and from the point of view of a community value systems. He believes that
differences in parameters or limitations define a person, so taking homosexual-
ity as an example (and this can be something else, such as deafness, blindness,
etc.), he suggests that one individual can consider it as a parameter of his life,
and another a handicap. Thus, the attitude of the community can range from
accepting homosexuality and other phenomena, to considering them a hand-
icap or an unacceptable trait. In any case, it depends on the attitude of the
community towards that property whether we will treat some of our own prop-
erties as a parameter or a handicap.** That is why the conditions of autonomy
require public culture and the appropriate general culture has a key role to
play in supporting and defining the options available in society, which is also
a precondition for the freedom of one person and all people.* George’s con-
ception is discriminatory, supports a general culture of hatred of diversity, is
anti-multicultural, and dysfunctional in a modern society that, whether one
admits it or not, is already multicultural, in which the only key to its sur-
vival is value pluralism.

Procreation as the Purpose of Marriage?

The modern age brings new challenges for the law to normatively reg-
ulate the, now everyday, events of legal reality, which would previously have
been classified as rare and borderline cases. The diseases of modern times, the
high rate of reproductive problems faced by a large number of heterosexual
couples, as well as the relatively late age for starting a family, have opened up
entirely new chapters of law. There are new options such as artificial insem-
ination, surrogacy, cryopreservation of embryos, the rights of gay couples to
adopt a child or, for example, the right of women in certain countries, with
the permission of a relevant institution such as the Ministry of Health, to use
sperm bank material for the project of becoming a mother while her biologi-
cal clock still allows it, given that she has no current partner. These are new
forms of the family that also fulfill a certain function in society, which I can

4 Raz, DZ. (2005). Op. cit., Podgorica: CID, 36.
4 Vujadinovi¢, D. (2006). Politicka filozofija Ronalda Dvorkina. Belgrade: Official Ga-
zette, 86.

% Raz, Dz. (2005). Etika u javnom domenu.: Ogledi iz moralnosti prava i politike. Pod-
gorica: CID, 138.
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say is a corrective function in relation to the most common function of biolog-
ical reproduction that George has in mind.

Reproduction through the sexual act of coitus between a heterosexual
married couple is certainly a normal and the most widespread way of main-
taining the human species. However, the relatively recent legal equating of
children born in and out of marriage, as well as the high percentage of unmar-
ried couples with children, somehow dislocates the problem of reproduction
out of the context of marriage*. Therefore, George’s position that marriage
owes its characteristic structure to its orientation towards procreation has less
and less support*’. As we can see, procreation is often realized without marriage
or in, for George, “unnatural” ways, which represent a completely new dimen-
sion for understanding the issue of reproduction within the modern family.

All these particularities of reproduction in the context of modernity were
created thanks to both the development of medicine that offered the option of
overcoming certain difficulties and the process of the evolution of marriage,
the individual, and the family. However, the transformation of the modern
family and new ways of reproduction do not result in the complete exclusion
of the reproductive function from the concept of marriage, but in shifting the
emphasis that has been on that function thus far. Therefore, it would be wrong
to exclude the reproductive function from marriage and claim that marriage
does not serve procreation and rearing offspring at all. It is about the influence
of the evolution of the individual (both women and their continuous eman-
cipation and liberation from patriarchal oppressions, as well as men in their
acceptance and adaptation to the new social pattern) and the family on reshap-
ing the marital institution and bringing it closer to the needs of an emancipated
modern human being. The notion of marriage as primarily a problem of the
notion of the family arises as a result of the evolution of the family from a
patriarchal to a nuclear family, which is nothing but a mental process.*

“Marriage is the basis of the family”*, says Campanini, noting that one
should first understand what a family is. The first element of the family, the
concept of durability, also exists in a marriage where it is emerging through
a community of life, which starts a family and transcends the sexual act, as
unstable and provisional. The concept of durability has never been absolutely
implemented, because durability, which has always been understood as a nec-

“ Mili¢, A. (2007). Sociologija porodice: Kritika i izazovi. Beograd: Cigoja $tampa, 127.

47 Girgis, S., George, R. P., Anderson, R T (2010). What is Marriage?. Harvard Journal of
Law & Public Policy, 34 (1), 256.

4 Campanini, G. (1977). Matrimonio e famiglia nella riflessione contemporanea. Roma:
Citta Nuova Editrice, 13.

* Ibid., 7.
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essary element of marriage in every culture, is perceived in a more relative
and provisional sense. The second element of the family refers to the social
approval of the community, which provides an answer to the question of why
it is a marriage and not an extramarital union, or why it is a family and not an
aggregate of persons. This answer lies in a universal need for society to rec-
ognize what is morally acceptable and welcome in a particular environment.
The third element, procreation and upbringing of offspring, i.e. the socializa-
tion of new generations, represents an extremely important tasks of the family
and marriage, so the unity and exclusivity of the relationship are marginalized
precisely because the family (and marriage) understood in this way includes
other forms of family as a subgroup. Directing the analysis of the family in
the direction of the problem of the “Western family” or the modern family,
Campanini suggests that it is a matter of choice and evaluation whether in one
society a polygamous community will be considered useful for survival and
the right answer to the real needs of a man and a woman.>

The problem of modern marriage is the problem of the modern family,
to which the open question of whether the family in the modern world is rep-
resented by one homosexual couple and one extramarital heterosexual couple
with children is connected. By equalizing the legal position of children born
inside and outside of marriage, it seems that it has become an extremely thin
border that previously separated marriage as the only socially approved way
of living together oriented towards procreation. Therefore, it is concluded that
procreation, as an important constitutive element of the notion of marriage,
was called into question by this act, even before asking questions about who
necessarily constitutes participants in the marital relationship — whether they
are a man and a woman or two human beings.

TOWARDS A NEW FUNCTION OF MARRIAGE

Sergio Cotta notes that in modern philosophy, nature (alla natura) is
opposed to culture (cultura), which directly reflects on the understanding of
personality, interpersonal relationships, and institutions, which is no longer
crucial in the search of essence (essenza) but in the understanding of func-
tion (funzione).' Much more useful for the aim of this paper is to orient

30 Campanini, G. (1977). Matrimonio e famiglia nella riflessione contemporanea. Roma:
Citta Nuova Editrice, 10.

5! Cotta, S. (1985). Sacramentalita e realta esistenziale del matrimonio. Famiglia, diritto
e diritto di famiglia: Studi raccolti, Ed. Francesco d'Agostino. Milano: Le Edizioni Universitarie
Editoriale Jaca Book, 16.
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the analysis of the marital institute in the direction of researching the func-
tion it fulfills in modern society, because the nature of any human thing is
revealed only through knowledge of its essential function, that is, the purpose
for which it was made™.

There is a new key function that has emerged from the process of redefin-
ing marriage. Now the emphasis is on this new function, while the reproductive
function, which has been discussed so far, has remained within the concept of
marriage, but is understood in a relative way, in principle, as the durability
and exclusivity of the marital relationship is. This is all the more so because
marriage without children equally represents marriage in the full sense of the
word, but this claim does not rely on the practice of a particular sexual act.

I start from the position that there is space in the methodological sense
for a functional explanation of the nature of law, and in this case the legal insti-
tute of marriage, which does not oblige the theorist to make value judgements
regarding a particular function for society.”® Ehrenberg argues that under-
standing the function of law can contribute to elucidating the nature of law in
general and that theorists can discuss these functions in a neutral way**, unless
they themselves wish to take a stand and thus take part in a broader political
and moral debate®. Although the law does not belong to the functional type,
this does not mean that the functional methodology cannot be useful for its
explanation. In this sense, he recognizes the importance of the unique charac-
teristics of law that make a difference in relation to other concepts and belong
to the criteria of membership for the theory as a whole, but not for each of its
parts. Moreover, those non-unique functions of law are extremely important,
which becomes clear from the example of the development of an imaginary
theory of the university, which would be very weak if it failed to explain that
it is an institution that performs the function of higher education and research.
The fact that there are other institutions within society, such as think tanks,
hospitals, etc., that fulfill the same functions does not mean that these are not
relevant to university theory.*® In particular, it is precisely the social functions
of law that are particularly useful for providing functional explanations of con-
cepts and it is not a hindrance that they differ from society to society, precisely
because there are always a number of common characteristics® and they are
exactly what we are looking for.

52 Jovanovi¢, M. A. (2019). The Nature of International Law. Cambridge: Cambridge
University Press, 58.

53 Ehrenberg, K. M. (2009). Deffending the Possibility of a Neutral Functional Theory of
Law. Oxford Journal of Legal Studies 29 (1), 91.

54 Ibid., 105.

55 Ibid., 95-96.

%6 Ibid., 98.

57 Ibid.
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A saying in the world of architecture that form accompanies function®®
is not senseless, especially if we take into account an imaginary anthropologist
from Mars who sees a chair for the first time and tries to understand what it
is about. The description of the form would be insufficient and would have to
turn to a conclusion based on an understanding of the function of the intrigu-
ing object.’® The theorist must develop his own views only based on what is
important about the law to explain it, which does not lead to the conclusion
that this includes the personal moral and other value attitudes of the theorist in
building his conception.®

Here it is a matter of the new function of marriage as the result of the
transformation of the family and marriage, which was influenced by numerous
factors, that Campanini explains successfully about in the already quoted book
“Marriage and the family in modern consideration”. He distinguishes between
four functions that the family had in pre-industrial society: reproductive,
socializing, economic, and political®'. Of these four, only one remained as such
— reproductive, and a new dimension of marriage and family emerged, which
he calls integrazione affettiva fra i coniugi, that is, the emotional closeness of
the spouses based primarily on mutual understanding and support in relation
to different segments of life. The other three functions disappeared as follows:

— The function of the socialization of offspring, which consists of educat-
ing children and transmitting culture to them, has been taken over by schools
and other related institutions.

— The economic function disappears due to the process of industrializa-
tion that has led to the relocation of the workplace outside the family. Now it
is a factory or office instead of the house itself and its surroundings, if we take
into account the former primary occupation through agriculture as the domi-
nant way of feeding the family.

— The political function disappeared completely with the dissolution of
the patriarchal role of the head of the family. With the advent of democracy,
the state placed the individual at the center of events, not the family as such.®?

In addition to the reproductive function, the family has a completely
changed socializing function, in the role of the new function we are looking for
and aimed at creating the basis of personality and ensuring the psychological

% Sullivan, L. H. (1896). The Tall Office Building Artistically Considered. The Public
Papers (ed. Twombly, R.). Chicago—London: University of Chicago Press (1988). 103—-13, 111.
Quoted according to: Ehrenberg, K. M. (2009). Op. cit., 101.

% Ehrenberg, K. M. (2009). Deffending the Possibility of a Neutral Functional Theory of
Law. Oxford Journal of Legal Studies, 29 (1), 101-102.

 Ibid., 110.

" Campanini, G. (1977). Matrimonio e famiglia nella riflessione contemporanea. Roma:
Citta Nuova Editrice, 16.

2 Ibid., 17.
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and emotional security of adults, which Campanini also calls la gratificazione
interpersonale dei coniugi. We should pay attention to the complexity of this
term in Italian, which includes several things: mutual happiness, the satisfac-
tion of spouses that starts from a separate realization as the personality of each
partner individually, which then further allows them to feel fulfilled and happy
in an emotional relationship with another individual, and ennobled in mutual
recognition, admiration, and respect for personal needs of self-realization.
“Qratificazione”, thus, instead of hierarchical superiority and subordination
from the former patriarchal scheme of relationships, implies the equality of
emotional partners as the basis on which love and mutual respect create a
superstructure. This reflects the essence of this new function of marriage and
family, which is associated with the emergence of the dimension of love® in
contemporary Western culture.®
He makes an interesting claim about the family:

“Family... is based, or should be based on a lasting encounter between
two people who recognize each other in their value and dignity, regardless of
their usefulness... In this sense, the love of spouses is radically different from
pure eroticism... 7%

As we can see, in understanding the modern family, the emphasis is not
on reproduction and rearing of offspring, but on this new function which also
marginalizes the issue of gender and stops at the “permanent meeting between
two people”. However, since this paper does not deny marital status to polyg-
amous marriages, starting from the intuition that polygamy is most common
in the Muslim world, it is useful to refer to the interpretation of the Qur’an,
which, although directly addressed to men, shows that it is in principle com-
patible with this new function.

In one part of the Qur’an it is stated:

“Marry those women who are allowed to you, with two, with three
and with four! And if you fear that you will not be righteous, then only

with one woman”.%

And then:

“You will not be able to treat your wives exactly the same no matter
how much you want to.”’

8 See: Mili¢, A. (2007). Sociologija porodice: Kritika i izazovi. Belgrade: Cigoja $tampa,
128.

% Campanini, G. (1977). Matrimonio e famiglia nella riflessione contemporanea. Roma:
Citta Nuova Editrice, 17.

% Ibid., 20 and further.
% Kur’an, sura: En-Nisa’, ajet 3.
7 Ibid., ajet 129.
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Therefore, it can be argued, first, that polygamy in Islam is not the rule
but the exception, and then that the idea of “fair treatment” favors a model that
fits in with the new function.

What is important for the modern family is that it is based on a marriage
created by free choice, based on love®® in which reciprocal erotic attraction
plays a key role, because the success of a marriage and its survival largely
depend on it (la riuscita del matrimonio).®® For a better understanding of
modern marriage, it seems very important to place sexuality in the sphere of
private life, which, according to Campanini, introduces the category of dura-
tion (durata) into the interrelationship of emotional partners. Sexuality that is
exhausted in the present is therefore outside of private life, because it is not
projected in the future, it does not view love as duration, as an emotion that
has the ability to engage a person on a much further horizon than the pre-
sent. He concludes that in the form of marriage lies a deep essence that is
manifested precisely in the will of love itself to last in time. Here, too, it is
about durability in principle, the leading idea as the driving motive for get-
ting married, because the measure of the authenticity of love itself is in this
problematic confrontation with lasting, through the ability to survive, despite
the temptation of time remaining true to one’s choices.” Thus, sexuality that
is an end in itself relies on the present, while sexuality that strives for the
future™ is projected on the horizon of durability and in the institution of mar-
riage, which provides it.

So to reach the key function of marriage in modern society means to see
in advance what are the secondary, possible but not necessary, tasks that are
set before modern spouses.

% Francesco D’Agostino writes about 'amore coniugale come fondante, that is, love as
something that creates or establishes marriage. He also recognizes the process of family transition
and emphasizes the importance of the marital institution whose value should be respected, because
it guarantees the engagement of individuals for the purpose of starting a family and duration, as
there is no doubt that an individual can legitimately turn to the family and ask for protection and
support in life. See: D’ Agostino, F. (1985). Famiglia, diritto e diritto di famiglia (Studi raccolti).
Milano: Le Edizioni Universitarie Editoriale Jaca Book, 10.

¢ Campanini, G. (1977). Matrimonio e famiglia nella riflessione contemporanea. Roma:
Citta Nuova Editrice, 19.

" Ibid., 27.

! Campanini's words in my translation: “From sexuality that grows into mutual emotional
closeness, the desire for the duration of such a relationship and, therefore, marriage, a family is
born: it is nothing but love that lasts because it wants to last, thus making a choice in favor of
durability in time and against an absolute spontaneity devoid of any limitation and any intimate
look into the future. The institution of the family represents nothing but the awareness, publicly
and also privately, of this will to last in time... Duration, it should be underlined, does not represent
any value in itself, but only one condition and, in a sense, a promise of value...” See: Campanini,
G. (1977). Ibid., 28 and so on.
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A Refined Notion of Marriage

Starting from the established essential characteristics of marriage, we
could say that:

Marriage is a privileged emotional relationship between spouses oriented
towards its duration in time, that establishes a family, within which is, primar-
ily, guaranteed mutual emotional and every other type of support for personal
self-realization of each partner individually, while the personal achievement of
the partners is comprised of becoming a parent and the upbringing of offspring.

This definition has the following characteristics:

— marriage is a privileged emotional relationship — therefore, the empha-
sis is on love and emotion as a presumption that functions as the basis of
modern marriage, and the relationship is privileged because it is legally recog-
nized and regulated in the form of a marital institution;

— includes an element of durability in principle;

— includes the new function of marriage;

— typically involves procreation and rearing of offspring as a possibility
and a choice that the partners make, leaving them at the same time full freedom
to decide on having children at all or choosing to have children through differ-
ent forms of procreation, some of which are mentioned in the analysis above;

— refers to persons who can be granted marital partner status (some are
excluded — animals, family members up to a certain degree of kinship) and
includes both same-sex and classical marriages as types of marriage, as well as
polygamous marriages;

— marriage is the establishment of a family, which is in line with the view
that marriage is a kind of protection of the socially accepted idea of the family;

—includes a new value of post-materialist society — the value of self-real-
ization, which allows a justified claim to support the spouse in an emotional and
any other sense, as well as including self-realization in the field of parenthood;

— it is value-neutral, because it does not make a choice and does not
privilege one type of marriage in relation to another.
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CONCLUDING REMARKS

The topic of this paper is extremely complex due to the elusiveness and
universality that characterize family and marriage. Few institutions are so
subject to change and so radically form an integral part of the society whose
dynamics it is conditioned by.”

From the aspect of content, the aim of this paper is to critique the jusnatu-
ralist conception of marriage which does not accept that the notion of marriage
is a classical legal notion in the process of redefining. Thus, the analysis starts
from the process of the transformation of marriage in modern Western cul-
tures, which corresponds to the process of the mutation of the modern family.
When it comes to taking a position, this critique of the jusnaturalist approach
is certainly based on an analytical approach and relies on a functional method-
ology, but rejects to take an alternative normative-value attitude as a different
moral point of view that justifies a certain interpretation of marriage and its
nature. The value-neutral approach was maintained throughout the analysis by
focusing on the function of the marital institute as an element that plays a key
role in understanding the issue in the context of the present day. Coming to
the new function of modern marriage implies re-examining and redefining the
place, according to the significance and role, of other functions of marriage
known so far. The value-neutral position of the new definition of marriage is
clearly seen through its ability to encompass the different types of marriage
as an umbrella term that reaches a certain level of abstraction and distance in
relation to any claim regarding the value qualification of any existing type of
marriage. The question of the claim to universality or the parochialism of the
new concept of marriage exceeds the scope of this paper, but it is certainly the
direction in which the author of this text can further engage. The new con-
cept of marriage certainly refers to the numerous cultures of the West and to
all other non-oppressive™ cultures. Marriage is a contract — a contractual rela-
tionship implies equality and free will of the contracting parties as a principle

72 Campanini, G. (1977). Matrimonio e famiglia nella riflessione contemporanea. Roma:
Citta Nuova Editrice, 7.

7 In that sense, I agree with Raz that oppressive cultures should not be protected (the
example given by Raz is cultures of slavery, racial discrimination or homophobia, but also many
practices in existing cultures that give women inferior status that only in a multicultural environ-
ment reveal their true meaning — oppressive against women). It is difficult for such cultures to
fill the new notion of marriage with the value component at all and to benefit from it for their
practice. Moreover, | agree once again with Raz that the possibility of leaving cultures should be
encouraged, as a partial insurance for those members who cannot develop and find an adequate
path to self-realization within a particular belonging culture. See: Raz, Dz. (2005). Etika u javnom
domenu: Ogledi iz moralnosti prava i politike. Podgorica: CID, 203 and so on.
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so all such practices are conceptually incompatible with the contractual char-
acter of the legal institute.”

The new definition, or more precisely, the new description of mod-
ern marriage, leaves space for individual cultures to fulfil and concretize
this notion of marriage in terms of content and value in order to more faith-
fully reflect what the idea of marriage represents to the citizens of a particular
culture and environment. Although culture is one of those words that is excep-
tionally difficult to define and especially easy to abuse’, it is clear that it is
culture that sometimes endows law with the necessary legitimacy.” Family
and marriage law refer to the almost most important areas of life, and are very
prone to evolution and changes dictated by the very reality of life. New norms,
as Friedman notes, are spreading mysteriously like a virus, just as it flooded
many legal systems in the 1970s and 1980s, such as the unstoppable contagion
of the idea of no-fault divorce. As he points out, culture, not the legal system,
is the transmitter of these norms.”” Culture is eternally reshaped, built, and
upgraded and is subject to various sorts of external influences, such as mixing
with other cultures, and it is constantly driven by the winds of social change.
Thus it is culture that gives the ultimate reason for the existence of legal norms
as they are in a society, at a given time and at a certain stage of development.
In this sense, it is clear that the legal regulations of any area, and especially
such a sensitive one as marriage, if they did not find a connection with other
values through culture, would be exposed to a serious risk of being dissolved
into empty formalism.”

Precisely because I do not judge different types of marriage, 1 contest
George’s homophobic approach, not because I want to defend homosexual
social groups, but because George’s approach represents the use of discrim-
ination as a means of arguing in favour of one type of marriage as the only
right option. After all, it is enough to look at the current example of a student
petition at Oxford that John Finnis, as a university professor and author, be

7 Multiculturalism implies the successful persistence of different and even incompatible
and valuable cultural groups in one political society, which presupposes the existence of a common
culture of tolerance in which value pluralism allows the coexistence of individual cultures, whose
members inevitably cooperate in the same economic and political environment. Raz, Dz. (2005).
Etika u javnom domenu: Ogledi iz moralnosti prava i politike. Podgorica: CID, 207.

5 Cuper, A. (1991). Culture: The Anthropologists Account. Quoted according to: Nelken,
D. (2004). Using the Concept of Legal Culture. Australian Journal of Legal Philosophy, Vol. 29, 8.

¢ Nelken, D., Feest, J. (2001). Adapting Legal Cultures. Oxford: Hart Publishing, 26.

7 Friedman, L. (2001). Some Comments on Cotterrell and Legal Transplants. Adapting
Legal Cultures. Eds. Nelken, D., Feest, J. Oxford: Hart Publishing, 97.

D’ Agostino, F. (1985). Famiglia, diritto e diritto di famiglia (Studi raccolti). Milano: Le
Edizioni Universitarie Editoriale Jaca Book, 9.
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completely removed from teaching because of his homophobic and discrimi-
natory attitudes”, based on the same arguments about the nature of homosexual
relationships that George uses to promote hatred and intolerance.®

The contribution that a review of the Italian case has to this topic is
in the paradoxical conclusion that the marital institute in that environment is
endangered for completely different reasons than those that George deals with
by attacking revisionists and defending his idea of “real marriage”. Most of
George’s theory of real marriage, wherein I mean the element of consummat-
ing marriage through the sexual intercourse of coitus, as well as a significant
part of his article devoted to argumentation against same-sex marriage, proves
irrelevant to the analysis of the crisis in Italy. Moreover, it is concluded that
the crisis situation in which marriage finds itself is the result of a mismatch of
normative solutions in the spirit of the jusnaturalist idea of marriage with the
needs of heterosexuals in the Italian environment, and not a consequence of
gay lobby claims and similar influences on traditionally understood marriage.

The emancipation of an individual implies the emancipation of the fam-
ily, because the individual is born, grows up, and is formed in the family. The
emancipation of the individual also means the emancipation of society and
the community, so that the individual would be able to accept himself and
determine the parameters of his life in order to strive for self-realization and
his own well-being. Marriage is the legal institute that establishes the fam-
ily, and as law is alive and dynamic, modern marriage captures the nuances
that characterize the legal institute that establishes the modern family, based
on the realms of human rights, gender equality, and individual freedom in the
spirit of the present.
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