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CAJKETAK: Pan canpxu aHanm3y pasiiora 3a onpehuBame
IIPUTBOPA U FETOBE yuecTaje IIPpIMEeHe, a CBe TO y cBeTIy EBporicke
KOHBEHIIMje 3a 3aIUTUTY JbYJICKHMX IIpaBa U OCHOBHHX cio0oza, ca
aKIIEHTOM Ha 4. 5. AHanu3upaHa Cy JbyJICKa MpaBa MPUTBOPEHHX
JIMIA, ca MOCeOHNM OCBPTOM Ha OJpehuBame 1 MpoayKermhe IIPUTBO-
pa. Pasnore 300r Kojux ce 3aXTeBa MPOAYKEHE IPUTBOPA BAJKHO je
MaXJBHBO PAa3MOTPUTH, jep Ce AYKUM TpajareM IPUTBOpa CTBapa
TIOTOJTHO TJIE 3a YrpOXKaBame JbYJCKHX IIpaBa, Te jé CTOra HeOoIXoI-
HO XHTHO M €()UKACHO MOCTYyIabe ca IPUTBOPCKUM IIpeaMeTuma. Y
paly cy aHalM3MpaHe ojuTyke EBpOIICKOT Cyaa 3a JbyAcKa IpaBa H
VYeraBHOT cyaa, KOjuMa je LemheHa YCTaBHOCT OfipeadH Koje HOpMU-
pajy HPUTBOP, KA0 M pa3MaTparme YCTaBHUX KaJIOH.

Kwyune peuu: nputsop, oapehuBame nputBopa, UTeparmjcka
omacHOCT, EBporicka KOHBEHIIH]a 3a 3aLITUTY JbYICKHX MpaBa U CJI0-
0ona, JpyIcKa mpaBa, EBporicku ¢y 3a Jbycka mpaBa, YCTaBHU CY[I
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INPUTBOP
Y 3AKOHUKY O KPUBUYHOM ITOCTVYIIKY PC

[TputBOp mpeycTaBiba jeaHy Ol Mepa 3a 00e30eheme nmpucycrsa oKpH-
BJBCHOT U HECMETaHO BOl)ehe KPUBHUYHOT IMOCTYIIKA U PETyJIUCcaH je oapeadama
3aKkoHHKa 0 KPUBHYHOM MOCTYNKY (y masbem tekcty: 3KII)! u YeraBom Permy-
omuke CpbOwuje’ (y masbem Tekcry: YcraB PC). OBaj MHCTHUTYT mpeacTaBiba
ultima ratio, Xoju ce NMpUMEBYje M3Y3€THO, CAMO OHJIa KaJia Ce HMCTa CBpXa
HE MOKe TOCTHhU HEKOM JIpyroM MepoM 3a o0e30eheme mpucycTBa OKpuBIbe-
HOT, Koja je Oyiaxka 1Mo okpuBJbeHOT. Melyytum, Opoj ompehuBama mputBOpa
j€ BETHMKH ¥ TOpe] TOra INTO IOCTOjH IPYTH MEXaHHW3aM 3a OCTBAPHBAHE
ITOMEHYTOT TIPOILECHOT IMJBA, jep jeé YBPEKEHO MHUIJBEHE J1a Ce MPUTBOPOM
OCTBapyjy 00JbM pe3ysiTaTH. YCIOBH Y IPUTBOPY CY HEYIOPESIHUBO JIOIIH]H HETO
y 3aTBOpUMa TJ€ OCyheHUWIM u3ApKaBajy Ka3He, jep ce cMaTpajy MmpuBpeMe-
HUM peIIEHEM T€ UM ce 3aT0 TocBehyje Mame naxme y morieay nodosblama
ycnoBa. Takole, TAKBH yCIIOBH 4€CTO MMajy 3a IIWJb J1a YTHUY HA OCYMIbHICHE
Kako OW IITO IMpe MPU3HAIK JIeNI0, YNHENH WX YIPOKEHOM KaTeropHjoM JInIa
JMIIEHHX cI000/e, y3 KPLICHE MPETIOCTaBKE HEBUHOCTH.?

Pa3zso3u 3a onpehuBame npuTBopa

Kao mro je Beh moMeHyTO, MPUTBOP KA0 HajTexka Mepa 3a obe3deheme
MPUCYCTBA OKPUBJHEHOI M HECMETaHO Boleme KpUBHUYHOI mMocTymnka Ouhe
ollpeheHa yKOIHKO Cyx MPOLCHH Ja je Oall OHAa HajIETUCXOAHUjE CPEACTBO.

Yerasom PC je y wi. 30. ct. 1. mponucaHo a ce 3a JHIe 3a Koje MOCTOjU
OCHOBaHa CyMHba J1a j€ M3BPLIMIO KPUBHYHO €10 MOXE OAPEAUTH MPHUTBOP
CaMo Ha OCHOBY OJIJTyKe CyJla M TO aKo je MPUTBapame HEOMXOIHO paiu Bohema
KpuBHYHOT noctynka. Y. 31. ct. 1. mponucaHo je Tpajame MPUTBOPa U TO
TaKo LITO CY[ ,,CBOJIM Ha Hajkpahe HEONXOAHO BpeMe, UMajyhu y BUIly pasjiore
MpUTBOpa” Kao U TO Ja ce ,,IPUTBOPEHHUK IyIlTa Ja ce OpaHu ca ciI000ae YUM
[pecTany pasnosu 300r Kojux je mpuTBop oapehen.”

! Bakonuk o kpuBuaHOM moctynky — 3KII, Cuyocbenu cnacnux PC, 6p. 72/2011,
101/2011, 121/2012, 32/2013, 45/2013, 55/2014. n 35/2019, 27/2021. — omtyka YC u
62/2021. — onnyka YC.

2 Veras Peny6nuke Cp6uje, Cryoicoenu Znacnux PC, 6p. 98/2006.

3 Coxkosuh, C. (2019). ITputBop Kao HajTexa Mepa 00e30elerba npucycTBa OKpHUBIbe-
HOT' y KPMBHUYHOM IIOCTYNKY — Mel)yHapomHH NMpaBHU CTaHAapau. [Ipuitisop u opye mepe
obesbeherva Upucycitiéa OKPUBHEHOE Y KPUBUUHOM HOCTIYVIKY (MelyHapoouu Upagnu cillaH-
dapou, pecuonanna sakonooaeciusa u ipumena). beorpan: Mucuja OEBS-a y Cpouju, 82.

4 Baxwuh, C. (2019). OxpehuBame mpuTBOpa M KOHTPOJA MPOLYKEHa MPUTBO-
pa. Ilpuitieop u opyze mepe obezdeherva UpuCyciliea OKpUGHLEHOZ V KPUBUUHOM HOCTIYIKY
(mehynapoonu fipasnu cilianoapou, pe2uonaina 3aKkoHo0asciiea u ipumena). beorpan: Mu-
cuja OEBS-a y Cpouju, 273.
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3aKOHMKOM O KPUBHYHOM TIOCTYTIKY ¢y y 4. 211. mpommcanu paszno3u
3a onpeljuBame mputBopa.’ OHO MITO NPENCTaB/ba AUCTHHKIH]Y Y OJHOCY Ha
Ipyre Mepe 3a 06e30eheme nprucycTBa OKPUBIFEHOT M HECMETAaHO Boleme KpH-
BUYHOT ITOCTYIIKA jECTE CTEIICH CyMIbE KOJU C€ 3aXTEBA — OCHOBAHA CYMFbA NA
j€ OKPUBJBCHH M3BPIINO KPUBUYHO JIENI0, KA0 U JIa IIOCTOJH jellaH O] aITepHA-
TUBHO IPOINHKCAHKUX pa3iora 3a oapehusame nmpurBopa. BaxkHo je ucrahu na,
aKo ce mpuTBOp oapelyje y McTpas3u Koja ce BOAM HAa HHUBOY OCHOBA CYMIbE,
3aXTeBa Ce MCTOBPEMEHO IOCTOjambe Beher cTeneHa cyMmbe y BUILY OCHOBAHE
cymme. Y xon onpehuBama 1 npoayKema MpUTBOpa y UCTPas3H, Koja ce BOIU
Ha HHUBOY OCHOBa CyMmbe, MOTPeOHO je aa ce moMohy mokaza oO0pas3iioku Ja
y OJIHOCY Ha OKPHBJbEHOI MOCTOjU BehM CTeleH CyMHbe, LITO MPEACTaBba
OCHOBaHa CyMiba, Kao MaTepujalHu yciioB. Ilopex marepujajHOr YCIOBa,
HEOIXOJ/IHO je MOCTOojamke U oAropapajyher mpouecHor ycnopa koju je y 3KII
MOCTaBJbEH ANTEPHATHBHO. KpHBHYHONpOIIECHa TEOpHja jeé OCHOBE 3a Ofpe-
huBarme MpUTBOpaA MOJENKIIA Y JIBE I'PyIe, OHE KOjH Cy MaTepHjaHO-TIPABHH,
TJe Ce CBpPCTaBa OCHOBaHA CyMiba, M IMOCEOHE, KOjU Cy 3ampaBo IPOIECHO-
MPaBHHU yCJIOBU.’

Kao npBu pasnor 3a onpehusame nputBopa 3KII HaBonu oapenly koja
je KOMIUIEKCHa ,,jep 00yXBaTa HEKOJIMKO IPOLECHUX CHTyalluja, 3a KOje BaXu
nudepeHnrjalH NpaBHU PEXUM 3a ojpehuBame u Tpajame npursopa.”’ Y
1. 211. ct. 1. . 1. mpomucaHo je fa ce MPUTBOP MOXKE OAPCAUTH MpeMa JIHILY

,»-.-KOj€ ce KpHje, I CE HE MOKE YTBPIHUTH EEr0Ba HCTOBETHOCT, HJIHA Y CBOj-
CTBY ONTY)KCHOT OYMIVIEHO M30eraBa jga jaolje HA IIABHH IPETPEC WIIH aKO
MOCTOje IPYTre OKOJHOCTH KOje YKa3yjy Ha OMmacHOCT oj OekcTBa”

Crenehu antepHaTHBHO MPOMHKCAH Pa3Jjior 3a oapeluBambe NpUTBOpa ce y Teo-
PHjU YeCTO O3HAYaBa KA0 KOIY3UOHA OHACHOCHI M OIHOCH CE Ha TO Jia MOCTOjU
ormacHoCT Ja he OKpuBJbEHU

»s--.YHUIITHTH, CAKPUTH, U3MEHUTH WM (aJcUPHUKOBATH JOKa3e WIM TParoBe
KPUBUYHOT JIeJla WIIM aKO 0COOUTE OKOJIHOCTH yKasyjy Aa he omerarn mocrymak
yTHIIAEEM Ha CBEIOKE, CayueCHHUKE MIIH MTPUKpHBaye’™.

5 Bakonuk o kpuBuuHoMm mnoctynky — 3KII, Cayorcbenu Znacnux PC, 6p. 72/2011,
101/2011, 121/2012, 32/2013, 45/2013, 55/2014. n 35/2019, 27/2021. — ognyka YC n
62/2021. — omyxa YC.

¢ Mkyauh, M. (2019). IIpurBop kao Mepa obe30eherma NPHUCYCTBA OKPHBIHEHOT Y
KPUBHUYHOM TOCTYNKY (KPHBHYHOMPOIIECHO 3aKOHOMABCTBO CpOuWje — HOpME W MpaKca).
Ipuitieop u opyze mepe obezbelerva Apucyciisa OKpUbEHOE y KPUSUUHOM HOCTIYIKY (Me-
hynapoonu fipasnu ciianoapou, peZuonanna 3akonooasciiea u iipumena). beorpan: Mucu-
ja OEBS-a y Cpbuju, 42.

" Kpcruh, T. (2018). Konuenr nputopa y cyackoj mpakcu. Crimen, 1X (1), 74.

8 3akoHuK 0 KpuBHYHOM mocTynky — 3KII.
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Kao mto ce Moxe NPUMETHTH, TOMEHYTa Ofipe/ida ce MOXKE OJHOCHTH
Ha JIBE€ OKOJIHOCTH: jeJIHY, KOja Ce THYe CaMHX J0Ka3a M IOCTOjama OMacHO-
ctu 1a hie OKpUBJBCHHU Te J0Ka3e SMMMUHKCATH WM CTBOPUTH OHE Koje hie ra
0CJI000JUTH KPUBHIIE, TOK CE APYra OKOJIHOCT OJHOCH HA YTHIA] OKPUBJHEHOT
HA JINIA ca KOjHMa j¢ YIeCTBOBAO Y U3BPIICHY KPUBHYHOT Jejia Kao U Ha CBe-
JIOKE KOju OM MOTJIM J1a CBEJI0YE Y H-ETOBY KOPHCT, HIIH ITaK Ha IITETY, TOCEOHO
aKo je ped O HIp. KPUBHYHOM JIENy 3I0yHoTpede CiayKOeHOr mojokaja’ rie
je BepoBaTHoha yTunaja HaapeleHOT y OmHOCY Ha cBoje mojpelheHe Beluka.
Tpehu paszior 3a oxpelhuBame NpUTBOpa ce O3HA4YaBaA Kao uiliepayujcka oua-
CHOCIH, KOjH je moceOHO pa3MaTpaH y paiy, a TH4e c€ caMOT KPUBUYHOT Jieja
1 ToTpede [a ce CIpedr pelUanBU3aM, MPOIHCHBAameM MOTyYhHOCTH Aa ce
MIPUTBOP OAPEAN YKOIUKO

»--.0COONTE OKOJHOCTH YKa3yjy Ja he y KpaTkoM BpPEMEHCKOM IepHOay HOHO-
BUTH KPUBUYHO JIEJIO WJIM JIOBPIIMTH MOKYIIAHO KPUBUYHO JI€JI0 WU YYUHUTH
KPUBHUYHO Jiesio kojuM npetu” (wr. 211. ct. 1. T. 3).

Kao 1m1to ce MoXKe NpUMETHTH, OBJIE je 3aKOHO/IABAIl YHEO U BPEMEHCKY OJIpe/i-
HUITY KOja ce OJIHOCH Ha KpaTaK BPEMEHCKH MEePUO, a KaKko he ce oHa TyMauuTH
3aBUCH O CYJICKE NpaKce W Mpely3He NPOLeHe OpraHa I0CTynKa o yemy he
BHIIIE peur OWTH y camoM pajay. Ha kpajy, 4eTBpTH pasjor 3a onpehuBame
MIPUTBOPA OJHOCH CE€ Ha MPOMKCAHy Ka3Hy 3a ofipeljeHO KPUBHYHO JIENIO0 WU
Ha U3PEYCHY, y3 JOAaTHO NPEIH3HPAhe OKOIHOCTH OJf CTPaHEe 3aKOHOAABIIA.
Taxo he ce IpUTBOP OIPEIUTH YKOIUKO je ped O KPUBUYHOM JIENy 3a Koje je

,»--.[IPOIIFCaHA Ka3Ha 3aTBOpa IPEKO [eCeT TOAWHA, OJHOCHO Ka3Ha 3aTBopa
OPEKO MET TOMHA 32 KPUBHYHO JIENO Ca CIEMEHTUMa HACHJba WIH MY je Ipe-
CYZIOM IIPBOCTEIICHOT Cy/la M3pedYeHa Ka3Ha 3aTBOpPA O IeT TOJAMHA WM Teka
Ka3Ha, a HAYMH U3BPILICHA MM TCKHHA MTOCICANIEC KPHBUYHOT [eja Cy JOBEIH
JI0 Y3HEMHUPEHA JaBHOCTH KOj& MOXKE YIPO3UTH HECMETAHO U MPaBHYHO BOhCHE
KpuBHYHOT noctynka” (wi. 211. ct. 1. T. 4).

3akoHO/IaBall je Mpelu3UpameM OKOJIHOCTH cy3no MoryhHocT oxpeluBama
MPUTBOPA TaKo MITO je Ka0 OKOJIHOCTH HaBEO HACWUJbE KOje y cBoM Ouhy ca-
IPKH KPUBHYHO JICJIO KOje CE€ OKPUBJHCHOM CTaBJba Ha TEPET MM je camo
KPUBHYHO JIEJI0 YYHILEHO Ha TAaKaB HAuYMH ycied KOjux OW jaBHOCT pearosa-
na Tako jaa gpohe mo HecMeraHor Bohema kpuBHUHOT moctynka.'” Kao mro ce
MOXXE IPHMETHUTH, Pas3lio3n 3a NPUTBOP CY ,,KIACHYHOT KapakTrepa” M caMmo

® Kperuh, T. (2018). Konuenr nputBopa y cyackoj npakcu. Crimen, IX (1), 76.
10 Buie 0 Tymadermy 1nojMa y3HeMHpEHa jaBHOCTH BuaetH y: Mnuh, T., Majuh, M.,

u 1p. (2013). Komenitiap 3axonuxa o kpusuunom wiocimyiixy. beorpan: CinyxOeHHU TITaCcHUK,
507-511.
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BUXO0BO Ne(PUHACAHC j€ HA HEKH HAYHWH IIOCTAI0 HaBUKA YMECTO NMPUMEHE HH-
CTHUTYTa KOjU OM CYIICTUTYHCAIN Ka3Hy OpUTBOpa. '

[Nonuuuja, omHOCHO 3akoH O YHYTpalllbHM MOCIOBHMa PermyOmuke
Cp6uje'? uHuje 6uo yckinalien ce EBPONICKOM KOHBEHIIHjOM O JbYIACKHM IIpa-
Buma u ciobomgama’® (nasee: EKJBIT). Taj HemoCTaK je OTKIOHEH JOHOIIEHEM
3akoHa 0 monunuju'* Koju je y mormyHoctd yckiahen ca mopmama EKJBII,
Mo0CceOHO OHUM KOje PEryIuILy IpUTBOp. '

Hrepanujcka onacHoCT Kao pasJior 3a oapehuBame npuropa

Htepanujcka OMacHOCT ce Ha3UBA OiACHOCHI 00 ilonasmarba oena N
OJIHOCH Ce Ha: OIacHOCT Ja he y4YWHHIall IIOHOBHTH JeJo, Ja he y4nHHTH
OHO KOjUM TIPETH WM JIOBPIINTH MoKymano. OBaj pasior 3a onpehuBame mnpu-
TBOpa je OMO J0CTa OCIOpaBaH, T€ je TaKo MOBOJOM Hera Owiia IMOKpPeHyTa
MHHIMjaTHBa Tpe]] YCTaBHUM CY/IOM 32 OLIEHY HhEroBe yCTaBHOCTH.'

BaxHno je ucrahu na ce nmoHaB/bambe KPUBUYHOT Jiea OAHOCH Ha IMOHA-
BJbaF-€ MCTOBPCHOT KPMBHYHOT JieJla, Ka0 M Jia Ce JOBpIIABAHkE KPHUBUYHOT
Jena OJHOCH Ha JOBpIIaBame Jiella y OJHOCY Ha Koje MOCTOjU IOKYIIaj.
Pannja ocyhuBaHOCT OKPUBIBEHOT je peleBaHTHA Kao OKOJIHOCT KOja ce IIeHU
y TIOIVIeZy OBOT NPHUTBOPCKOT OCHOBA, I HE Ka0 MCKJbYYHBA OKOJIHOCT KOja
ykasyje aa he mohu 10 moHaBJbama KPUBUYHOT feia,!’ moceOHO Kama je ped
0 HCTOBPCHHUM JleMMa M TO y MOIIEAy JOBpIIaBama KPUBUUYHOT Jejla WU
MIOHABJbakha, JIOK j€ MOTIYHO HpeJieBaHTHA KO YHIHEeHa Jiella KOjUM YUHHMIIAI]

" MIxyauh, M. (2008). Pa3ino3u 3a mpuTBOp M 3amITUTA MpaBa Ha ciobony, IIpasnu
arcusoi, 519 (9), 581.

12 3akoH 0 yHyTpaumwuM nociosuma, Cuyocoenu Znacnux PC, 6p. 44/91, 79/91,
54/96. u Cayorcoenu nucii CPJ, 6p. 27/2000. — omryxa CYC u 5/2001. — omryka CYC.

13 EBpoIICKa KOHBCHIIMja 3a 3aIUTUTY JbYJICKUX IpaBa U OCHOBHHUX CI000/1a H3MCHe-
Ha y CKJaxy ca mporokonom 0p. 11, paruduroana 2003. romuae — EKJBII wim EBponcka
kouBeHuuja, Cayocoenu nucii CLI" — Melhynapoonu yzosopu, 6p. 9/03, 5/05, 7/05. u Cny-
arcoenu Znacnux PC — Mehynapoonu y2oeopu, 6p. 12/10.

14 3akon o nomuuuju, Cryocoenu Znacrnux PC, 6p. 6/2016, 24/2018. u 87/2018.

15 Cokonosuh, P. (2007). IlputBop y ceemny usmena Baxeher 3KII u oiarama npu-
mena HoBor 3KII. Hayka, besbeonoci, wonuyuja, 12 (2, 3-26), 191.

1 V3 — 1409/2010, omnyka kojoM je ogbadeHa ycTaBHA HHULMjATHBA 33 OKPETAHe
MOCTYIKa YCTaBHOCTH ozipende Koja ce THYe UTepalnujcke omnacHocty, wi. 142. ct. 1. T. 3.
3aKkoHHUKA 0 KPUBUYHOM TIOCTYTIKY, Cryocoenu aucii CP 6p. 70/01. u 68/02. u Cayocoenu
Znacuux PC, 6p. 58/04, 85/05, 115/05, 46/06, 49/07, 122/08, 20/09, 72/09. n 76/10.

17 Bejarosuh, C. (2019). Mepe 06e36eljera mprcycTBa OKPHBILEHOT Y KPHBHYHOM
nocTynky (mojam, ratio legis, npensubarma, BpcTe, ONMIITA MIPaBUIa IPUMEHE U UCKYCTBA Y
NpUMEHH ApikaBa peruoHa). Ilpuiticop u opyZe mepe obesbehersa Apucyciliéa OKpusbeHos
V KpUSUYHOM HOCHIVIKY (MehyHapoOHu fApasHu CIIaHOapou, peZuOHaIHa 3aKOHO0A6Cisa U
ipumena), beorpan, 31.
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MIPETH, jep MOCTOje HeKa Jiena, MOIMyT 3JI0yIoTpede ciyKOSHOT oJioXkaja, Koja
ce He MOry yBek rmoHoBuTH.'® IIpUTBOp ce 10 OBOM OCHOBY MOXE OJIPEAUTH
¥ OHMMA KOjU JIeNI0 YWHE NpBU MyT. BaxkHo je y3eTu y 003up U CyOjeKTHBHE
KpUTEpHjyMe, Kao IITO Cy IpKambe YYMHUOIA HAKOH M3BPIICHOT KPHUBHYHOT
Jieia, MOJIyC OTIEPaH U, JPCKOCT MPUIUKOM BPIICHa KPUBUYHOT Jesia U ¢i1."”

YKOIHKO ce MpUTBOP ofpelyje U3 oBOr pasiora, jaBHH TY)KWJIAL, OTHO-
CHO CyI, MOpajy TIPOIECHUM ITyTeM YYHHHUTH BHCOK CTEIICH BepoBaTHOhe ma
he mohu 10 MOHOBIEEHUX KPUMUHAIHUX PATIHH Ol CTPAHE OCYMIbHYCHOT U TO
y KPaTKOM BPEMEHCKOM TepHOy.>

IToMeHyTH OCHOB Tpe/CTaBba jeHY BPCTY ,,JIPEBEHTUBHOI pa3Jiora,
KOjH UMa KapakTep CICLHjaIHe MMPEBEHIU]e, YCMEpeHEe Ha KOHKPETHOT OKpPU-
BJGCHOTL. Y TEOPHjU Cc€ MCTUYE JIa OBaj Pa3yior HeMa y IMOTITYHOCTH IPOLECHU
KapakTep, ajii je 3aKOHOAABaIl OJPEANO JOJaTHHU YCIOB Y MOIJIEAY BPEMEHCKE
OJIpEJIHHUIIE, KAKO Ce He OM MOCMaTpao Kpo3 arcTpakTHy OnacHOCT.”!

CynoBu Hekajga HpUIMKOM onpehuBama MpUTBOpa M3 OBOT pasiiora
HaBOZE MMOBHO CTam€ OKPHUBJHEHOI KA0 OKONHOCT KOja MOXE JJOBECTH 10
MIOHOBHOT' BPIICHa KPUBUYHOT Jejia, IITO HHje A00pO pelieke, jep ce Ha Taj
HAYKMH BPIIX JUCKPUMHHAIIM]jA HE3AMOCICHUX.>

[maBHU TIPUTOBOP KOjU €€ MCTUYE KOJ UTEPaIlHjCKe OMACHOCTH je ele-
MEHT KOjU C€ OJHOCH Ha IOHABJHAIGE WM JOBPIIABAGE KPUBUIHOT JIENa, jep
j€ CIIOPHO Ha KOjU HAYMH Ce MOYKEe MPOLEHUTH Ja he 1o TakBor ucxona mohwu,
YKOJIMKO Ce ca CHrypHolIhy He 3Ha HHU Jia JIH je OKPHBJbEHH YOIIITE YYHHHO
kpuBu4HO Jeno. [Ipema TpembeBy,” TakBa HEHM3BECHOCT MOXE ITOCTOjaTH U
KOJ[ IPYTHX pasjora 3a oapehuBame mpuTBOpa, ajay HCTUYE A je TOBOJFHO Ja

18 Tpemmen, M. A. (2016). Mepe 3a obesbelerve Upucycitiea Okpu6/beHoZ u 3a He-
cmetiano goherve KpusuuHoZ Hociiyiika, TOKTopcka quceprannja. beorpan: IIpasuu daxy-
TeT YHuBep3ureta y beorpany, 403—404.

1 Bejarosuh, C. (2019). Mepe o6e36elera nprcycTBa OKPHBILEHOT Y KPUBHYHOM
nocTynky (mojam, ratio legis, npensubharma, BpcTe, ONIITA MPaBHIa IPUMEHE U UCKYCTBa y
MpUMEHH JpXaBa pPeruoHa). /lpuitieop u opyze mepe obesdelherva Apucyciiga oKpusbeHoZ
V KpuuyHoM HOCHIViKy (MehyHapoOHu HIpasHu CIIAHOApOU, PeSUOHATHA 3AKOHO0A6CTEa U
iipumena). beorpan: Mucuja OEBS-a y Cpowuju, 31.

20 Marujamesuh O6panosuh, J., Jokcuh, W. (2019). Pasnosu 3a oapehusarme npu-
TBOpa Y KPUBHYHOIIPOIIECHOM 3aKoHOnaBcTBy Pemybiike CpOuje y3 oCBPT Ha Hpakcy 1o-
mahux cymoBa u EBponckor cyna 3a jpyncka mpasa. Bojro deno, 2, 116.

2 Tlkynuh, M. (2019). TIputBop kKao Mepa 00e30ehermba NPUCyCTBA OKPUBJHEHOT Y
KPHBHYHOM IIOCTYIIKY (KPUBHYHOIIPOIIECHO 3aKoHOAaBcTBO CpOmje — HOpME M TIpaKca).
Ipuitieop u opyze mepe obezbehera Upucyciliea OKpUBLEHOE Y KPUBUUHOM TOCTIVIKY (Me-
hynapoonu fpaenu ciliandapou, peSuoHaIna 3aKkonooasciiea u ipumena). beorpan: Mucu-
ja OEBS-a y Cpowuju, 52-53.

22 Kosauesuh, H., Mapkosuh, XK., Hukonuh, H. (2014). Ilputsop — ultima ratio?
bubnuoitiexa Uzsewitiaju, 20, 35.

2 Tpembes, M. A. (2016). Op. cit., 406.
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ce 3aJpXKMMO Ha TOME Jia Ce HHjellaH MPUTBOPCKU PA3jIor HE CMe TyMadyHTH
TaKo Ja ce BUME KpILH NpeTrnoctaBka HeBuHOCTH. OcuM Tora, Harjamiasa ja
3aKOHOJIaBall 3aTO YBOAW M JIOJATHY OJPEIHHIY Y BHIY OCOOUTHUX OKOIHO-
citiu xoje yxkazyjy oa he oohu 0o iionasmarba dena, Koje MOpajy MOCTOjaTH
Kako OM ce OTKJIOHHJIA HEM3BECHOCT U MOTKPENMIa TBPAKA OpraHa MmoCTyIKa
y mnorneny onapeluBama WM TpOAYykKewa mpursopa.’ TIpuiavkoMm oOleHe
MOMEHYTOT Pa3jiora HEOIXOAHO je MCIIOJbUTH ONpe3 Kako He OW JIOUuIO JI0
npejyuiuparma HCX0/1a MOCTYIIKa, [IPe CBera KPHBUIE OKPHBIHEHOT a CaMUM
THM U KPIICHa MPETIOCTABKE HEBMHOCTH,? K0 IITO j€ TO YYHILEHO Y CIIydajy
Maiaujawesuh apoitiue Cpouje.

Tpajame u npoay:Keme NPUTBOPA

Tpajame mpuTBOpa je BpeMeHCKH onpeheHO y 3aBHCHOCTH of (ase
KPUBUYHOI TMOCTYIIKa y K0joj ce oxpelyje, a kajga je ped o OmIy4yuBamy O
MOjeIMHUM IHUTAakUMa IMPUTBOpA Takohe 3aBUCH O CTaaujyMa KPUBHYHOT
MOCTyNKa. Y HCTpa3d MPUTBOP MOXKE TpajaTH TPHU Mecella MoYeB OJ JaHa
nuiema cioboje, JOK ce MOXe MPOAYKUTH 3a jOII TPU Mecela Ol CTpaHe
Beha HermocpeaHoO BUILIET Cy/a, a Ha MPEJIor jJaBHOT TY)KHOIa. YKOJIUKO TY>KH-
Jal] HaKOH TOT MEpHoja HEe MOAMTHE ONTY)KHUILY, OKPUBJHEHM C€ ITyIITa Ha
cinoboxy. Ha cBakux 30 nana cyamja 3a IpeTXOJHH MOCTyIAK je JyXaH Ja Mo
CiIy’0€HOj Ty>KHOCTH WJIM Ha IPEUIOT CTpaHaka v OpaHHOIa UCIUTA Ja JIU 1
JlaJbe MOCTOje pa3iosu 3a ofpehuBame MPUTBOPA TE ra ca TUX pa3jiora MOXxe
pelIeheM MPOAYKHUTH, Y 3aKOHCKOM POKY, UM YKUHYTH.

HakoH momHoIIema ONTYXXHUIE CYLy, Tpajame IPUTBOPa 3aKOHOAABAI]
HUje OJIPEINO MPEIU3HIUM BPEMEHCKUM MEPHOIOM, Beh yOomIITeHo, Kao IITO je
HaBeleHO y oapeadu wi. 216. ct. 6. 3KII

,---J10 yIIyiNBamka OKPHBJHEHOT HA H3Ip)KaBambe KPUBHYHE CaHKIHMjE KOoja ce
CacToju y JIMILIEHY Co0ONe, a HajayKe JIOK He NCTEKHE BpeMe Tpajama KpH-
BUYHE CaHKIHUje H3pEeYeHe Y MPBOCTENEHO] mpecyau.”

O onpehuBamy nputBopa omyuyje Behe, 10k he o pasno3uma 3a mpoayKerme
WX ETOBO YKUIAKE OUTyYMBATH HA IBAa HAYHMHA: 10 MOTBphUBama ONTyKHU-

2 Omiyke: BCC, KX 2888/08 ox 20. nosemOpa 2008. romuue; OCB,
Kox 6p. 1824/05. ox 11. jyma 2005. rogune.

2 Ikynuh, M. (2019). IIputBop Kao Mepa obe30eherma MPUCYCTBA OKPUBILEHOT Y
KPUBHUYHOM ITOCTYIIKY (KPUBHYHOINPOLIECHO 3aKoHOAaBcTBO CpOMje — HOpME M Ipakca).
Tpuitieop u Opyze mepe obesdehera Upucyciliea OKPUBHEHOE Y KPUBUUHOM HOCIHYIKY (Me-
hynapoonu fipasHu cilianoapou, peZuoHaIna 3akoHooascitsa u iipumena). beorpan: Mucu-
ja OEBS-a y Cp6wuju, 56.

2 M. v. Serbia, (App. no. 23037/04), 19. 9. 2006.
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e ucnutuBahe 1a U U gajbe MOCTOje pa3io3u 3a MPHUTBOP IO MCTEKY CBAKHX
30 maHa, a HAKOH MOTBpPhMBama ONTYXHHMIIEC 10 MCTEKYy cBakux 60 gaHa, Te
he uctu pememeM Mpoayx UTH UMK yYKUHYTH. OkpuBbeHH he OUTH myIITeH
Ha cJ1000/y YKOJIHKO je oHeTa ocnobahajyha umm ondujajyha npecyna, xao u
ocyhyjyha anu oz ycinoBom aa je uctom ocyheH Ha

»»-..HOBYaHY Ka3HY, Ka3Hy paJia y jaBHOM HHTEPECY, Ka3Hy OJy3UMarba BO3a4Ke
JI03BOJIC, MIIK MY je M3pedeHa Cy/ICcKa OMIOMEHa WM yCIIOBHA ocyza.”?’

Ja Om ce TPWINKOM XHUTHOT TIOCTyIama OCTBAPHIM KBAJIUTCTHU
pe3yaraTH, npe cBera y morieay poHalaxemha JoKasa, BakHa je 1o0pa opra-
HU3alWja U IUIaHUpamke O] CTpaHe OpraHa IOCTyINKa Kako OM ce epHKacHO
MPUKYIIHIN JOKAa3H BAKHU 32 KPUBUYHU IOCTYIAK M KaKO OM C€ MCTU OKOHYA0
y pa3yMHOM POKYy. 8

[punukom oxpehuBama npuTBOpa y3UMajy ce y 003Hp OKOIHOCTH KOje
HUCY KOHCTaHTHE, Beh ¢y moayioxKHe MpoMeHaMma, T€ je BbXOBa KOHTPOJIA HEOTl-
XOJ{Ha TOKOM BpEeMEHa, Yy 3aKOHCKH MPOIKUCAHUM POKOBUMA. EBporcku cyn 3a
Jbyacka mpasa (nasee: ECJbII) nctude na oanyka koja je popMaiaHo 3akoHUTA
MOKE OMTH HE3aKOHHMTA YKOIHUKO je CyI 3JI0yMoTpeOuo cBoja oBiamhema Uiu
YKOJIMKO HHje MOTKperJbeHa oaroBapajyhum gokasuma. [lopex tora mro je
HEOIIXO/IaH MaTepujaliHi YCIIOB, MOTpeOaH je U MPOIECHU, HEKU Ol OHUX KOjU
cy mpornucanu y wi. 211. 3KII a koju omer Mopajy OUTH y CKiIaly ca pasio-
3uMa nponucaHuM y wi. 5. ¢t. 1-i1 EKJBIL.®

27 Kperuh, I. (2018). Konuent nputBopa y cyackoj npakcu. Crimen, 1X (1), 79.

2 OuHo mTO Ce MmojaBbyje Kao mpobieM y japkaBama wianunama EY je Tpajame
npuTBopa nopehjemem gomMahux IpkaBbaHa W OHUX KOjU Cy NPUIQIHHIH APYTUX JApiKa-
Ba wiaHuna. Haume, npkaB/baHMMa APYTHX JpjKaBa IPUTBOP Tpaje JyXe Hero jomahum
Np>KaBjbaHUMa, jep IPEeoBlIajiaBa CTaB Jia Cy CTPaHU JpXKaBJbaHW OIACHHjU M J1a Cy CKIIO-
HH OekcTBy. M3 THX pasjiora mHMa ce He W3pUYy aITEepHATHBHE Mepe jep je, Kao ILITO je
HaBeZieHo, Beha omacHOCT o OEKCTBa Ma je TMME U KOHTpOJa U CIPOBOleme TakBe Mepe
orexxano. Takole, npikaBe uiaHWIE HeKajga He NPOIHCYjy MCTE alTepHAaTMBHE Mepe Kao
u nomaha JprkaBa, Ia je cTora HUXOBO H3pHIAmke Hemorylie, ycien HermocTojamba per-
npouuTera. Y TOM CMHCIy OM OWIIO MPEnopydsbHBO Jla €€ yCKIIAJIe 3aKOHOAABCTBA JIpiKa-
Ba wiaHuna Ha HuUBOy EVY, myrem oxrosapajyher akrta koju Ou NIpOIMCHBAO UCTE Mepe 3a
cBe ApkaBe wianune. Tako je 2006. roquae EBpornicka xomucHuja goHena Ipeaior OKBHPHE
omiyke CaBeTa 0 €BPOIICKOM HAJIOTY 3a HaJ30p Y KPUBMYHKM IIOCTYIILMMA U3Mel)y apxaBa
wiannna EY. Bunetu Bumie y: Proposal for a Council framework decision on the European
supervision order in pre-trial procedures between member of States of the European
Union, COM(2006) 468 final dostupno na: https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=CELEX%3A52006SC1080

2 Baxuh, C. (2019). OnpeljuBame mpuTBOpa M KOHTPOJIA MPOIYKECHa MPUTBOPA.
Tpuitisop u Opyze mepe obezbehera OKpUBHEHOZ Y KPUSUUHOM HOCTIYVIKY (MehyHapooHu

fipasHu cilianoapou, peZuoHaina 3akonodasciusa u upumena). beorpan: Mucuja OEBS-a
y Cp6uju, 280-281.
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JloHOmIeme oTyKe 0 IPOAYKEHBY IPUTBOPA je CIOKCHHU]jE Y OTHOCY Ha
OJUTYKY KOjOM C€ MPHUTBOP onpelhyje; TOM MpHITUKOM cyj Mopa Jia, TIopel ole-
BUBaba Pasiiora KOju Cy MOCTOjalli MPIIINKOM ofapehuBamba MpuTBOpa, Ma3u 1
Ha TO J]a Ce MPOAYKaBambEeM Tpajara MPUTBOPA IPOJOHTHPA]y IITETHE MMOCIIe-
TIUIIE 110 OKPHBJBEHOT, 1A 3aTO Pa3JIO3H 32 MPOAYKEHE IPUTBOPA MOPajy OUTH
jaud ¥ He MOTY OMTHM MCTH OHM KOjUMa Ce€ MPHUTBOpP oapehuBao. YKOJIUKO ce
JIECH JIa CYIl OIUTy4yje O MPOIYXKEHY MPUTBOPA HAKOH UCTEKAa POKOBA MPOIIH-
cannx 3KII, To He mpecTaB/ba OCHOB 3a YKHIake MPUTBOpA, Beh

,»-..HETIPABUIIAH TOCTYNAaK Cylda W TOrpemHy mnpuMeHy oapexaba 3KIT y
MOCTYIKY MCIUTHBaKka JaJber TIOCTOjaha pas3Jiora 3a MpUTBop”.

Cyn IprIMKOM OIyYHBama O IMPOAYKEHY IMPUTBOPA UCIUTYjE J1a JIH pa3io-
3W 3a MpUTBOp (M Jajbe) MOCTOje, Y CYNPOTHOM, ofpehuBame MmpuTBOpa je
HEOCHOBaHO.*’

[Mpoxyxeme mpuTBOpa 3axTeBa 00a3pHBO MOCTyHame, Ipe cBera 300r
TOra INTO CE CBAaKUM Ja/bUM OOPAaBKOM OKPHUBJHCHOT Yy HMPUTBOPY HPOJOHTH-
pajy wmeroBu HeratuBHU edektu. Un. 5. ct. 4. EKJBII je nponucano na cBako
JIHIIE KOje je JMIICHO ci10o00ae UMa MPpaBo J1a MOKPEHe MOCTYIAaK 3a MPEUCIH-
THUBabe 3aKOHUTOCTH JIMILICHa CI000/Ie Te ce HajlaXe IMylITambe Ha 0001y
YKOJIUKO je JIHIICH:Ee crnoboae He3akoHnTo. KonBeHnyja Ha oBaj HauynH Hamehe
Jip>kaBaMa 00aBe3y Jia MEPHOINIHO HCITUTY]jE MOCTOjalbe pasiiora 3a IMPUTBOp,
HCTOBpEMEHO TipaBehu pas3nuKy lia Jik je MpUTBOP Ha opeheHo wiu Heojape-
heno Bpeme. YKOIHUKO je ped o MPUTBOPY Koju je onpehen Ha onpeleHo Bpeme,
0 UCTEKY TOT POKAa C€ ayTOMATCKH YKH[A, a MOXE C€ MPOTYKUTH CaMO YKO-
JUKO c€ YTBPIOHM Ja W JaJbe MOCTOje PAa3JIo3H 3a IPHUTBOp. Y CIIydajy Aa je
OJUTyKa O TMPUTBOpPY HeoxpeheHor Tpajama, Taga ce mokpehe obaBe3Ha KOH-
TpOJIa TIOCTOjarka pasJiora 3a MPHUTBOP, y onpeheHuM pokoBuMa onpeheHum
3akoHOM. Tako y mpecynu bpoZan u Op. ipoitiue VjeoumwenoZ Kpameescinga®
I7Ie Ce UCTUYE JIa Cy/l He [IEHU CaMo TOCTOjame MPOLIeAYPATHIX YCIOBa MOpe.]
MaTepHjaiHor, Beh U ,,JJeTMTUMHOCT CBpPXE KOja C€ KeJIM MOCTHhU JHIIeHeM
ciobone u oapehuBameM mpuTBopa’?. BaxkHo je mcrahu ga 3aKOHCKH OCHOB
MOpa IOCTOjaTH TOKOM YHTABOT ITOCTYIKAa KOHTPOJIC Pasjora 3a IMOCTOjarbe
pUTBOpa; 03 003upa HEe TO INTO je 3aKOHCKH Paslior IMOCTOja0 Y MOMEHTY

3 Baxxuh, C. (2019). Op. cit., 289-290.
3129, moBembap 1988, cepuja 6p. A 145-b, 34-35, cr. 65.

32 Memuh, X. (2009). IIpuitisop kao mjepa 3a obesbjelera pucycitiea 0CyMmbuueHoZ
O00HOCHO OHIYICEHOZ 3a YCHjeuHo 6ohere KpusuuroZ ociiyixa y buX, crenyjamucTHIKi
pan. bama Jlyka: [laneBpOInICKH YHUBEP3UTET ,,ATIeHpOH’’ (aKyaTeT MpaBHUX HayKa, 50.
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onpehuBama MPUTBOPA, HETOB KOHTHHYUTET MOpPA MOCTOjaTH U KacHUje TpH-
JIMKOM CBake KOHTpoJe jep he, y cynporHom, Outu peun o nmospeau EKJBIL.*

Kao cnopHO muTame jaBjba ce W MUTamhEe OCHOBAHE CYMEbE, OHOCHO Ja
J¥ je HEOIXOTHO J1a Ce MOHOBO MPEHCIHTY]e HECHO IMOCTOjarmkhe Kao M Kaja ce
MIPEUCTIHTYje OIyKa O TPUTBOPY I j& JOBOJHHO JIa C€ CYI OCIOHU Ha H-CHO
MIOCTOjabe¢ Ha OCHOBY IIPETXOMHO JOHETHUX OJUTyKa KOjuMa ce IPUTBOpP OIpe-
hyje onHocHO mpoayxkapa. OAroBop Ha OBO MUTame jaaje wi. 216. ct. 4. 3KII
KOJHM je TIPOIIMCAHO J1a, YKOJHKO je HAaKOH MOTBphHBaba ONTYKHHIIE IPUTBOP
YKUHYT jep HeMa OCHOBA 32 CyMIbY O ITOCTOjarby KPUBHUYHOT JIeia, ONTYKHUIA
ce ucniutyje y ckiany ca wi. 337. 3KII. Onpenoom . 337. ct. 3. 3KII mpornu-
CaHo je Jia, yKoiuko Behe cMaTpa Ja je moTpeOHO 00Jbe pa3jallibehe CTBApH,
MOXXE HApPEOUTH Jla C€ UCTpara JOITyHU OTHOCHO CIIPOBEAE YKOIUKO j€ H30-
cTana, Kao W Ja ce mpukyre onpelhenu mokasu. Ha oBaj HauMH 3aKoHOIABAIl
npensuha mMoryhHocT nma cyn koju he omryduBaTé O MPOIYKEHY MPUTBOPA
MOXXE MPEUCIIHTATH U paHHje KOHCTATOBAaH CTENCH CYMI-e Kao M JO0Ka3e KOjU
CY y TOM MOMEHTY ITOCTOjau. >

Kanma je peu o mehyHapomHum Iekiapaindjama KojuMa Ce peryJuiie
MUTalke Oy)XHHE Tpajamka TpUTBOpa, [lakT o rpahaHCKUM ¥ ITONIUTHIKAM
npaBuMa y wi. 9. (3)*° je 6wo mpeamer mHTEpmperanuja ox crpaHe Komu-
TeTa 3a JbyACKa IpaBa, MHTepaMepuuke KOMHUCHjE O JbYACKHM IIpaBHMa Kao
u EBporickor cyma 3a Jjpyncka mpasa. Komurer 3a jpyacka mpaBa je KOHCTATO-
Bao MPWJIMKOM TPEUCIINTHBAKA HAMOHAIHNX 3aKOHOJABCTaBA J1a j¢ Tpajame
MpUTBOpa O 6 MECEUM CYBHIIE IyT IEpPHOI Kako OM ce CMaTpaio na je y
CKJIangy ca moMeHyTuM wiaHoM [lakra. IHTepamMepuika KOMUCH]a O JbYICKIM
IpaBHUMa je 3aKJbydmiia Ja ce MpaBa 3aTBOPCHUKA KPIIE YKOJHMKO CE IIPOITYyCTH
yTBphUBame poka 3a MyHmITame Ha CI000AY MPUTBOPCHHUKA YKOIUKO IPOTHB
IBera Hije MOAWTHyTa ONTYKHHUIIA KA0 U YKOJHKO je BpeMe Koje je MpPOBeo y
MPUTBOPY Jy’KEe O] BpeMeHa Ha Koje Ou Ono kaxmeH. HeonmpeheHo Tpajame
MIPUTBOpPA j& CYIMPOTHO aMEPHUKOj KOHBEHIIHjU O JbYICKUM IpaBuMa. UnHU ce
Ila je TymMaueme ImoMeHyTe oapende [lakra moBerno 0 HEKOIHKO 3aKJbydaka,

33 Tpemmbes, A. (2015). Pasnosu 3a npuTBop y cBeTIy EBporicke KOHBEHIHje 32 3a-
IITUTY JBYJICKHX MpaBa U OCHOBHUX ciobona. Ciipanu ipasnu scusoit, rox. 59. 6p. 3, 187.

3 Bejarosuli, C. (2019). Mepe 06e30eherma nprcycTBa OKPHBIBEHOT y KPUBHYHOM
MOCTYIKY (T0jam, ratio legis, npenBuhama, BpCTe, OIIITA [IPABUIa NIPUMEHE U UCKYCTBA y
MPUMCHH JIpKaBa peruoHa). llpuitisop u opy2e mepe obezbeherba OKpusbeHoZ y KpUSUHHOM
fociyiiky (mehyHapoOHu Upagnu ciliandapou, peSUoHAIHA 3aKOHO0A8Ciliea u idpumena), 26.

35 ,,CBaKo KO je yXallllleH HJIH MPUTBOPEH IO/ ONTY)XOOM Ja je yIHHHO KPUBHIHO
neno... umahe mpaBo Ha cyljeme y pasyMHOM poky min he OutH mymireH Ha ciobony” Bu-
Jetd Buile y: MelyHapoaHH MakT o rpal)aHCKUM M MOJUTHYKHM IIpaBHMa, JTOCTYITHO Ha:
http://www.bgcentar.org.rs/bgcentar/wp-content/uploads/2013/02/Me%C4%9 1 unarodni-
pakt-0-gra%C4%91anskim-i-politi%C4%8Dkim-pravima.pdf mpuctymseno: 3. 12. 2020.
TOAMHE
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yCTaHOBJbABAE O] CTPaHE Ap)KaBa MAaKCHMAJHOI IEPUOJia Tpajama IMpH-
TBOpa (MpWIMKOM uHjer onpehuBama ce y3uma y 003Up MakCUMyM Tpajama
3aTBOpPCKE Ka3HE 3a JIeJo 3a Koje je ONTYXeH) JuIly Oe3 cyhema u J1a cBako
€BCHTYAJHO TPOIY’KEHh¢ Tpajara MPUTBOPA je OCHOB 3a MYIITamke Ha CI000/Y;
HEeKe MHCHTHYLHjE 32 KPUBHYHO IPABO CE 3aJaXy 32 MaKCHMAJHO Tpajarbe
nputBopa ox 24 cara.*

INPUTBOP ITOCMATPAH KPO3 PEI'YJIATUBY
EBPOIICKE KOHBEHIHUJE 3A 3AIITUTY /bYACKHUX ITPABA
N OCHOBHHX CJIOBOJA

Ja 6u ce ocTBapmia epUKACHOCT Y KPUBUIHOM MOCTYIIKY MOTPEOHO je
IIOILITOBATH INpaBa oKpuBJbeHOL. OHa cy nponucana YcrasoMm PC, 3KII anu u
MeljyHapoIHUM KOHBCHIIHjaMa.

On melyHapoIHUX KOHBEHIIMja Ba)XKHO j€ CIIOMEHYTH YHUBEP3aIHY
JIeKIapanyjy o JbYICKHMM TpaBuMa, MeljyHapomHu mnakt o rpahaHckuMm u
MOJMTUYKHIM TpaBuMa U EBPOTICKY KOHBEHIH]Y 3a 3aIITUTY JbYACKHX IpaBa
W OCHOBHHX ciioooma.’’

EBporicka koHBeHIMja 3a 3aIITHTY JbYACKHX IIpaBa M OCHOBHHUX CJO-
6oma* je axt moner ox crtpane Casera EBpore u mpejicTaBba jemaH oOf
HAjBOKHUJUX TEMeJba 3a OCTBAPHBAIGE U 3AIITHTY JbYICKUX IpaBa. tbeH
YTHUIIA] je TOCEOHO M3pakeH Yy KPUBUYHONPOLIECHOM MpaBy, a BEJIUKHU 3HAYA]
ce Ipujiaje ¥ MHCTUTYIHjama 3a cripoBoljee mpaBa, kao mTo je EBporcku cyx
3a JpyJCKa TIpaBa, uWja je mpakca jako 3HavajHa. Yiora ECJBII je ompehena
JIBOjaKo y TIOTIIEAY YTHIldja Ha XapMOHHU3allMjy pelliemha y 3aKOHO/IaBCTBUMA
Jp>KaBa MOTIHUCHULA. Y THIAj C& MOXE OCTBAPUTH HeOCPEeOHO, Iy TEM CYICKUX
OJUTyKa W YTBphEeHHUX IMoBpeja nmpema MmoJIHOCHOIMA TPEJICTaBKH, yKazyjyhu
Ha MoBpene W c¢aaboCcTh y MpaBHUM CHCTEMHMa JpkKaBa MOTHHCHUIIA, YUME
ce CTBapajy ,,lIpaBmwiIa™ Kako OW WX ce JIpKaBe MOTHUCHHIEC yOyayhe mpuap-
kKaBayie ¥ u3beriie kpmiema. Ca Ipyre CTpaHe, YTHIA] H0CpeoHuM TMyTeM ce
octBapyje tume mTo cama EKJBIT caapxu Benwku Opoj rapaHiiHja KOjuMa ce

3¢ Jbyocka fipasa u Gpuitiop. WpUpyYHUK 0 MehyHapoOHuM Cllandapouma Koju ce
oonoce na ipuinsop. (2000). Jyrocnosenckn Komurer mpaBHHKA 3a JbyAcKa 1pasa, Llenrap
3a 6opOy mpotus TopType. beorpan, 74-78.

37 Tpeumses, M. A. (2016). Mepe 3a o6esbehemwe fpucyciica 0KpuewseHoZ u 3a He-
cmeiniano gohere KpusuuroZ fociiyiika, TOKTopcka aucepranuja. beorpan: [IpaBau daxyn-
TeT YHuBep3urera y beorpany, 12.

38 JTocrynuo Ha: https://www.echr.coe.int/Documents/Convention SRP.pdf, mocehe-
Ho nanHa 10. 12. 2019. ronuue.
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ITHTE JbYJCKa MpaBa. BaxHo je Tymaueme ouryka ECJBII kako 0u apxase
MOTIHUCHUIIE UMaJie CMEPHUIIC MPUINKOM NaJbHX HOPMHparma OBOT IPaBHOT
nHcTuTyTa. CaMa ommyka ECJBIT Hema kacalioHO JIejCTBO, aJld CE& TIPUITHKOM
yTBphuBama MOBpee Halake Ip>KaBU MOTHHCHUIM Ja TOCIEIHUIy OTKIOHHU
WM, YKOJIMKO TO HHje Moryhe, a ToCyau HaKHAIY, TOK ITOTHOCHOILY TIpHITaa
MpaBo Ha HAKHAIy TPOIIKOBA.

Onpenba un. 5. EKJbI1 y cr. 1. rapanTyje npaBo Ha c10600y u 6e36e0no-
ciu,* y3 CTOBpeMeHO 00aBe3MBambe JAprkaBa WiaHUIA 1a oApea0e KOHBEHIIH]e
yekmane ca momahnm 3akonmma.*’ Mutepecantro je ma Bepsuja EKJBIT Ha
SHIVIECKOM je3WKy TpaBH pPa3IuKy y u3Mel)y mojmoBa arrest m detention,
JIOK ce KOI Hac TCPMHHHU Xalllerhe W JHIICHE CI000Ie TOTOBO KOPUCTE Kao
CUHOHMMH, IITO W HHjEe HajaJcKBaTHHUje pemicwme. Kama je ped o MojMOBHO]
mudepeHnyjanuju, y wi. 2. ct. 1. . 23. 3KII nponucaHo je a TepMUH Juiier»e
c10600¢ O3HaYaBa Xallllemke, 3aIpKaBame, 3a0paHy HamylITama CTaHa, TpH-
TBOp, Kao 1 OopaBak y ycraHoBu koju ce npema 3KII ypagynasa nputsop, u3
gera ce MOXKE BUICTH J1a je pa3inka KBaHTHTaTHBHOT KapakTepa.

[Ipema Wnuhy, Tpedano 6w MpuXBaTUTH CTaB Ja

»»---OJICTyTIAEbE O TIPaBa Ha cI000y MOXe aa mpousale OMIIO W3 JHIICHA CIIo-
Goze Ouiio U3 3ajpKaBamba !,

Bepsuja EKJbII Ha cpICKOM je3WKy MOMHEbE Juuuerse ciobode, 3aKo-
HUIO Xxatiuere W Jauulerbe c10600e paou ipueohera T€ HABOOU HEKOJIHMKO
pasora Kaja Moxke Johu 10 nuinema cirodo/e IPomucanu y cT. 1, a To cy:

a) y cay4ajy 3aKOHMTOI JIMIICHAa CI000AE Ha OCHOBY Mpecyie
HaJUIeXKHOT Cy/a;

0) y ciyd4ajy 3aKOHHUTOT Xamlllelka WU JUIIeHka ciodoae 300r Heu-
3BpIIEHa 3aKOHUTE CYACKE OMIyKe WK paju oOe30ehema ncmymema Heke
o0aBe3e MPOMHCaHe 3aKOHOM;

) y Clly4ajy 3aKOHHUTOI Xalllllelha WM JIMIIeHha ci1o0oae paau ipu-
60herva NHIIA TIpeNl HAJUICKHY CYACKY BIIACT 300T OTpaBlIaHE CyMmbE Ja je
M3BPINMIO KPUBUYHO JIETO WM KaJa ce TO OMpPaBAaHO cMarpa IOTPEOHUM
Kako OH ce TpemynpeiIo H3BPIICHE KPUBHIHOT JIeNIa WIIA OSKCTBO I10 FHETo-
BOM H3BpIICHY;

39 EBporcKa KOHBEHIIHja 3a 3alITHTY JbYACKUX IIpaBa ¥ OCHOBHUX C1000/a, TOCTYTI-
Ho Ha: https://www.echr.coe.int/Documents/Convention SRP.pdf, mpucrymbeno 10. 12.
2019. rogune.

4 Konakosuh-Bojosuh, M. (2019). Orpanudeme Tpajama npuTBOpa — HU3Melhy 3a-
MITUTE U TOBPEC JbYIACKUX Mpasa. [lpuitieop u opyse mepe obezbehera upucyciliea okpu-
8/bEHOZ Y KPUBUYHOM TIOCTIVIKY (Me)yHapooHu Upauu CulaHOapou, peZUOHAIHA 3aKOHO-
dascinisa u iipumena). beorpan: Mucuja OEBS-a y Cpouju, 331.

4 Wnuh, I1. T. (2006). Crangapau juiiemna cinobojie y cBeTy EBporicke KoHBEHIUje
0 JbYACKHM IpaBuMa. besbeorociu, 4, 530.

188



. Munowesuh, [lpuitisop fiocmaitipan kKpo3 upusmy byOckux ipasa, crp. 177-199.

1) y ciIydajy JHIIeHka cI000/e MaJoJeTHOT JIUIa Ha OCHOBY 3aKOHHTE
OJUTYKE Y CBpPXY BacCIUTHOT HAJ30pa WM 3aKOHHUTOT JIMIICHA CJI000Ie paju
HETOBOT MTPUBONEHa HAUICIKHO] BIIACTH;

€) y Ccllydajy 3aKOHHUTOT JIMIICHka CI000/€e 1a OU ce CHPEUHIIO MIHPEHE
3apa3HuX OOJIECTH Ka0 M 3aKOHUTOT JIUIICHa CI000/e AyleBHO mopemehennx
JIMIa, aJIKOXOIMYapa Wik y)KUBaala Apore WM CKUTHUILIA;

() y ciyyajy 3aKOHHMTOT Xallllelkha WM JUIIeHha clio0oe auia 1a ou
Ce CIpeYro HeroB HeoBnamheHn yna3zak y 3eMJby, M JIMIA POTUB KOTra ce
peay3uMajy Mepe y IIHJbY U3TOHA WUJIH eKCTPauIMje.

Teopuja mpuxBaTa JBOCTPYKY IONEITy pas3iiora 3a MPUTBOP; MPBY TPYITy
YHHE SKCIUTMIUTHA OCHOBH KOjH CY IPOIUCAHU OAPEIOOM Wi. 5. CT. 1-1I, oK
Cy JpYTH O3HAuCHH Kao CKPUBCHH ONH. causae arresti W TPEICTaBIbajy CBE
ocrajie MOMEeHYTe OCHOBE.

EBporcku cyn 3a jpyzcka mpasa ce 6aBHO Ae(DUHICARKEM II0jMa Julersd
cnobooe 'y cmucny wi. 5. EKJbIl u nojma orpanuuaBama ciio0one KpeTarmba
y ckiany ca wi. 2. Ilporokona Op. 4. (mamee: Ilporokon), y3 KonBeHiwjy.
Haume, 0CHOBHM HauMH JMIIaBamba ciio00/e jecTe Kajia ce OKPUBJbEHU Halla3H
Y UCTPAXKHOM 3aTBOPY, ajli MOCTOj€ U JPYTd HAYWHU KOJU C€ MOTY MPHUIHCATH
muuiewy cinodone y cmucny wi. 5. EKJBIL. Kao mpumep ce HaBonu omiiyka y
npeamery Guzzardi v. Italy” anu tpeba ucrahu na Mrtanuja y TOM MOMEHTY
Huje Owna nornuchuna [Ipotokona. Ca nmpyre crpaHe, O[lyKa y IPEIMETY
Raimondo v. Italy* je npumep orpanuuaBama cio00je KpeTama y CKIaay ca
[Iporokonom. CylITHHCKA pa3ivka U3Mel)y oBa J1Ba BHJa JHILEHA CI000/e ce
ornena y ,,CTEIeHy W MHTEH3UTETy OrpaHUYCHba, YHja Ce IPOLCHA BPIIU Ha
OCHOBY OKOJIHOCTH TIOITYT CBPXE Mepe WIIU TMOBpIINHE KpeTama.* Takohe Huje
OJ1 yTHUIIaja IPUPOIa UK CYIITHHA OrpaHnuera.* Jluiieme cinoboje y CKiaay
ca ui. 5. EKJbII caapxu objexitiugny KOMIIOHEHTY y BHIY 3aTBapama Jula
Yy OrpaHUYEHOM MPOCTOPY TOKOM OApeheHOT BPEMEHCKOT MepHuojia U cyojex-

42 Tpemmes. A. (2015). Pa3nosu 3a npuTBOp y cBeTily EBpOIICKe KOHBEHIMjE 3a 3a-
LITUTY JbYJICKHUX NIPaBa ¥ OCHOBHUX ciobona. Ciipanu iipasnu scusoid, ro. 59. 6p. 3, 187.

. G. v. Italy, (App. no. 7367/76), 6. 11. 1980. TTogHOCHIIAIl IPEICTABKE j€ CYIACKHM
peuiereM 610 ynyheH Ha OCTPBO Ha KOME je IPOBEO IIECHAECT MECELH jep ce CyMmbalo aa
je mpunaguuk Maguje. Ha octpBy nmospmmae 2,5 KM je 6MO HACTamEeH ca CBOjOM ITOPOAH-
LIOM U T1ap JIMIA Koja Cy MMaJla MCTa TakBa pelietha. Ha ocTpBy je JBa IyTa JHEBHO MOPAo
J1a ce jaBJba HaJUISKHUM OpPraHuMa, M 3a Hhera je BaKHO ITOJIHIU]CKH Jac.

4“4 R.v. Italy, (App. no. 12954/87), 22. 2. 1994. Y 0BOM NpeAMETY, IIOJJHOCHOILY TIPE-
cTaBKe je 0no oapelheH HaA30p O CTpaHe CHelyjasHe MOoNUIHje, Kao U 3a0paHa HamyITa-
ha craHa y nepuony on 21 car go 7 caru, 0e3 4ujer mpeTXOAHOT 0J00pemha HUje MOrao
HAaIlyCTHUTH CTaH.

4 Boouu 3a iipumeny un. 5. Konsenyuje, ipaso na ciob6ody u 6ezbeonociu (2014).
Caset EBpone, EBporicku cyn 3a Jbyacka npasa, 7.

4 Ibid., 5.
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iueHy KOMIIOHEHTY KOja Ce Omieaa y OJCYCTBY NpPHUCTAaHKa JIMIla Ha TakKas
BHJI 3aTBapama.?’

EBporicku cy 3a JbyICKa IpaBa je cTaBa Ja IOCTOjH IET pasjora 3a
IPOIYKEH-E IPUTBOPA a TO CY:

»»+--OTIACHOCT 0J] OEKCTBA, PU3KK Ol OMETaa I0CTYIIKA, MOTpeda Ja ce CIpedn
3JI09HH, TTOTPe6a [a ce 04yBa jaBHU PEJl M HEMOBHHOBAKE CYICKHM HAJIO3UMa
HEHUCIYeHhe 3aKOHCKNX o0aBe3a.”

[Mapagokc je mTo, yIpKoC TEXKIU 1a Ce CMarbe Pasiio3u 3a onpelhuBame mpu-
TBOpA, jeJIHa HaTHAIIMOHATTHA MHCTUTYIIMja YBOJIU JOJATHHU Pa3jior (KOHKPETHO,
y OIHOCY Ha paziiore 3a oapehuBame nputBopa npornucanux y 3KII kojux nma
YEeTHUpPH), YMECTO Ja J1aje CMEpPHHUIIE U CyXKaBa I0JbE IIPUMEHE IPUTBOPA, TIPO-
nucyjyhu Mame pasnora wiu 06ap ykasyjyhu Ha anTepHaTHBHE Mepe.

3aKOHUTOCT y MOCTYNaKY

Yommreno rosopehu, oapenda wi. 5. EBporicke KOHBEHIIHM]E O JbYICKHM
MpaBUMa rapaHTyje MpaBo Ha cI000/y U 0e30eTHOCT INYHOCTH KOje TapaHTyje
0e3yCJI0BHO CBaKOM TOjEJMHILY. 32 OBY TEMY j€ peJIeBaHTaH CT. 1. MOMEHYTe
KonBeHIMje KOja CTaBjhba aKIleHAT Ha 3aKOHUTOCT JIMIICHa cliodone, ma ce
TaKO PETYIUIIE MUTAake HE3aKOHUTOT JIHIICHA CI000e YKOIHKO CAMU 3aKOHU
HHUCY y ckiany ca Konsenmujom.*

3aKOHUTOCT y TOCTYIamy C€ jaBJba Kao jeIHO O KJbYYHHX ITHTAha
EKJBII, omnocHo na mu je ECJBII no3BosbeHO J1a Olemhyje 3aKOHOIABCTBA
IpkaBa MOTHHCHHUIA TIPIJINKOM YTBphHBama IMOBpele Ma CaMUM THM U
onpenou EKJBIL. V wi. 5. EKJBII je uctakHyTO 1a HOpME U3PUUUTO yIyhyjy
Ha MpuUMeHy Hopmu jgomaher mpaBa onH. apkaBa normucHuna.> Ilojam 3ako-
HUTOCTH je ojpel)eH Tpojako: y MOIey camor JIHIIeHha ciodojie Koje Mopa
OWTH 3aKOHWTO, 3aTUM IIOCTYIaK W, Ha Kpajy, AITEPHATHBHO IOCTaBJHCHU
yCcIoBH 3a jumiewke ciobone. Kama je ped o 3akoHHTOM JHIIEHY ciodore,
OHO MOpa OHTH y CKJIaIy ca HAIIHOHATHHM 3aKOHOJABCTBOM, T€ YKOJHKO CE€
JeCH Ja HallMOHAHO 3aKOHOJABCTBO HUje y ckiany ca mpaBminMma EKJbBII,

47 Boouy 3a iipumeny ui. 5. Koneenyuje, iipaso na cno6ody u 6esbeonociu (2014).
Caset EBporne, EBponicku cyz 3a jpyacka mpasa, S.

* Kpcruh, I (2018). Konuenr nputBopa y cyackoj npakcu. Crimen, IX (1), 92.

4 Maruja, 1. (2012). [ljenioBare 1 MOCTyName MONUIKje y OKBUpY . 5. Eyporicke
KOHBCHIIM]C 32 3alITUTY JbYACKUX TpaBa U TeMEJbHUX ciobona. [lonuyujcka cudyprociu, 21
(3), 478.

0 Tpewmses, M. A. (2016). Mepe 3a obezbeliere fipucyciisa okpuemenoZ u 3a He-
cmeitiano sohere KpusuunoZ focitiyiika, TOKTopcka aucepranuja. beorpan: [IpaBHu daxyn-
ter YHuBep3utera y beorpany, 17.
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TaKBO JIHIIEHKE crnobone ce Hehe cmarpaTn 3akOHUTHM. 3aKOHUTOCT TTOCTYIIKa
JHIIeHa cI000e ce Takohe IEeHH ca acleKTa HOPMHU HAIlMOHATHOT IIpaBa, Te
ykoiuko oHe Hucy yckimahene ca EKJBII, mocrojahe moBpena Koneenmuje,
gujy nospeny yrBphyje ECJBIT onHOCHO HauiekaH je Ja Ipolekyje Ja JIh ¢y
HAIIMOHAJHU OpPraHW Ha OATOBapajyhm HauMH MPUMEHWIM HAIlMOHAIHE IPO-
muce y mocTynky. Ha kpajy, pasiosu 3a qumeme crodoe ¢y HaBeJeHH y WI. 5.
ct. 1. o a) 10 ), ca MOCEOHMM OCBPTOM Ha Ta4yKy 1) KOja c€ OJJHOCH Ha MpH-
TBapame JIMIa paau u3Bohema npes cya 300r Bohema KPpUBHYHOT MOCTYIIKA.
[Topen paznora HaBeJIeHUX y TA4KH II), 3aXTEBa CE€ U IMOCTOjame oJroBapajyher
cTerneHa cymibe.’!

Y HekuM omimyKama, TOIMyT OIIyKa y mpeametuma Wassink protiv
Holandije’* ECJBII je namao morpemsy npuMeny goMahux oapendu ap:kaBa
notnucHuIa, yuHehn noepeny oapende un. 5. cr. 1. EKJBII, nako je Owuna
UCTaKHyTa Heka apyra moBpena. Takohe, y cimydajy bozano #poiiue @Ppan-
yycxe>® ECJBII ce GaBHO MUTameM Tpajama NpUTBOpa, Hako y camoj EKJBIT
Jy’)KWHA TIPUTBOpa HHUjE peryjucaHa, ajld jé y OBOM CIIy4ajy Hallao ga cy
noBpeheHe oapende HAIMOHATHOT MpaBa y MOIVIeNy HKEroBor Tpajama, Koje je
Y 3aKOHY MPOIHUCAHO.

YJIOTA YCTABHOT CVYJA
KO/l MOBPEJE MPABA CJOBOJIE

VYeraBom PC je cmobona McTakHyTa Kao jeJHO OJ1 HajBAKHUJUX Hadela
MPOKJIaMOBaHUX y caMoM akty. [lopen ompendou u3 uwi. 30. m 31. koje ce
OJIHOCE Ha MPUTBOP, BAKHO j€ CIIOMEHYTH U wi. 27. cT. 1. kao u un. 97. kojum
ce o0e3bel)yje ocTBapuBame CBOjUX MpaBa M ciaobone rpalana, omoryhasa
UCIHUTUBAKE YCTABHOCTH M 3aKOHUTOCTH, BOlEH-E IMOCTYIKA MpPE CyIOBHMA
U APYTHM JPKaBHUM OpraHMMa, Kao U yTBphuBame noBpeaa ciioboaa u npasa
rpabhana rapantoBane YcraBom PC, kao u muxoBa penaparmja.>

VY morneay TepMHHOJIOTH]E KOja c€ OMHOCH Ha MpHUTBOp, y Ycrary PC ce
KOPHUCTH M3Pa3 uliere c10600e KaKo O ce 03HAUMIIO OTPaHUYCHE cll000/Ie 1

St M, T1. T. (2006). Crangapau nuiiemha ciioboze y cBerny EBporncke KOHBEHIHje
0 JBY/IICKUM IpaBuMa. bezbeonociu, 4, 533.

2 W. v. Nederland, (App. no. 12535/86), 27. 9. 1990.

3 B. v. France, (App. no. 9990/82), 18. 12. 1986.

3 Baxwuh, C. (2019). OnpelhuBame mpuTBOpa M KOHTPOJA MPOAYKECHA MPUTBOPA.
Tpuitisop u opyze mepe obezbehera OKpUBHEHOZ Y KPUSUUHOM HOCTIVIKY (MehyHapoonu
fipaenu cilianoapou, peCuoHAIHA 3aKoHooaecitisa u iipumena). beorpan: Mucuja OEBS-a
y CpOwuju, 273.

191



Tachux Adeoxaiticke komope Bojeoodune, op. 1/2022.

0e30eaHO0CTH, 10K ce y wi. 39. ctT. 2. YcraBa PC KopHCTH TEpMUH OTrpaHAYCHA
ciobojie kperama. banr kao mro je ciydaj ca EKJBIT u oBie ce momenyTa aBa
TEpPMUHA PA3NIUKY]y IpeMa CBOM HHTEH3UTETY U CTEIEHY, JOK Y TOMIey MpH-
pozxe u cymTHHE HeMa pa3nuke. OKOIHOCTH KOje ce Y3UMajy y 003up 3aBuCE
OJl KOHKPETHOT ClIy4aja, Yy BUAY Tpajarba, BPCTE MM IOCICANLE IPEIy3eTUX
panmu. OcuMm Tora, y 003Up ce Y3UMajy U €JIEMEHTH IOMYT IPOCTOpa Ha KOME
Ce KpeTame OrpaHMYaBa Kao W BpEMe Tpajara TaKBOI OTPAaHUYCHA KOJH je,
YMHU ce, OAy4yjyhu xpurepujym.

YcTaBHM CyJ je OpraH Koju ce cTapa Ja Ipasa 3ajemueHa YcraBom PC
Oyzly ocTBapeHa YKOJHKO je JOIUIO J0 KUXOBE MOBpPE/E, a CIEACTBEHO TOME,
oMmoryhaBa jga ce peanusyjy mepe 3a o6e30eheme npucycrBa OKpUBIHEHOT.
INocroje nBa HaYMHA Ha KOjU ce Mepe Mory npeay3etu. [IpBu HauMH ce oHOCH
Ha yJiarame YCTaBHHUX KaJ0H KojuMa ce Ha HEeloCpe/laH HauKH IITHTE JbYACKa
MpaBa, MyTeM KOjHX MOJHOCHOLM MPEACTaBKH yKa3yjy Ha €BEHTYaJIHO yCKpa-
huBame mpasa u croboza Koju ¢y UM 3arapantoBanu YcraBoMm PC, a 3a koje
Ol cyda Tpake aa yTBpae (He)mocrojame moBpene. [lpyri HaunH ce OTHOCH
Ha OILEHY YCTaBHOCTH W 3aKOHHTOCTH OApeheHHMX OMMUTHX NpaBHHUX aKara,
KOJH TIpe/ICTaBJba MOCPENIaH IyT Ka OCTBAPUBAILY JbYICKUX IpaBa u ciodoma.™
ECJBII je 3ay3eo craB ga Cy ycTaBHE jkajOe JEJIOTBOpHE y cMHCTy 4i. 35.
ct. 1. YeraBa PC 1ok je, ca apyre crpane, YcraBuu cya PC 3ayszeo npyraumju
CTaB W cMarpa Ja KaJa oJyIydyje O MOBpenr MpaBa Wi ciodone Mopa OUTH
OrpaHMYEH CaJpXKUHOM YCTaBHE jKajl0e U KpeTaTH ce y rpaHHliama 3axTeBa.
HpI/IJ'[I/IKOM oJTyurBama O YCTaBHOCTU U 3aKOHUTOCTU JIPYTUX ONIINTHUX aKara,
YcraBHU ¢y Aaje Takohe OUTaH JOMPUHOC, jep Ce TUM ITyTeM ITHTE TOCPETHO
JbYJICKA TIpaBa W CJIo0oje, MITUTE Ce U ,,ipyre 00jeKTUBHE BPEIHOCTH TPUH-
umna ycrapaoctu’ >

IHocTtynak npes YcTaBHUM Cyl0M
N0BOJOM YCTABHHUX KaJ10H

Kao mTo je mpeTxoIHO HaBEACHO, YCTaBHE KaJl0e Cy MEXaHW3aM KOjUM
MTOJTHOCHOITM HEMOCPETHUM TIyTeM Jiojlaze 10 yTBphHBama IMOBpee MpaBa
3arapantoBaHux YcraBom PC W TOM MpUIMKOM YCTaBHH Cyj ce y oOpasioxe-
BHUMa YecTo oclama Ha oapenoe EKJBIT kao u omnyke ECJBII.

3 TpewmeB, M. A. (2016). Mepe 3a o6ez6eherwe ipucycitiea OKpue/beHos u 3a He-
cmeitiano solere KpusuunoZ focitiyiika, TOKTopcka aucepranuja. beorpan: [IpaBau daxyin-
teT YHuBepsurera y beorpany,74-75.

¢ Wmuh, T1. T. (2013). Vinuyaj apaxce YcimasnoZ cyoa Cpouje na ciiandapoe y0-
CKuX fipasa y Kpusuunom fociayiKy, Yioza u snauaj YcitiasHoZ cyoa y ouyeary 61a0asune
iipasa, beorpan: Pemmybnuka CpOuja, YcraBuu cyn, 184-185.
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Taxo ommykoM Yk 3702/2016% ycBojeHa je ycraBHa Kayiba KOjoM Cy ce
MTOJTHOCHOITY TIO3MBAJIM U Ha MOBpEy npasa oapeade wi. 27. ct. 1. Ycerasa PC
kao ¥ wi. 5. ct. 1-11) EKJBII. YcraBHU cyn je y 00pa3siokemy OIIyKe HABEO
Jla ce TIpaBO U3 IIOMEHYTE Ofpeade CalpKUHCKH HE pa3liuKyje of MpaBa Koja
cy 3ajemucna YcraBoMm PC te he ux crora meHHTH y OJHOCY Ha oaroBapajyhe
onpenode Yerasa PC. Tako, YcTaBHU cya je YTBPAMO Ja Cy OCIOpPEHa pelletha
JIOHETa y TOCTYIKY KOjU je y CKJaay ca 3aKOHOM, aJld Jla HAJJIC)KHA TOJH-
[UjCKa ympaBa HHje Jaja NPUXBATJbHBE YCTAaBHOIPABHE pa3liore KojuMa Ou
3a/p)KaBame MOJHOCHIIAIA TIPEICTABKe OMIIO OTMpaBIaHO. Y KOHKPETHOM CIy-
4ajy, YCTaBHHU CyJ ce€ Mo3uBao Ha oapendy ui. 211. ct. 1. . 3. 3KII koja ce
OJTHOCH Ha UTEPAIUjCKy OMACHOCT M TOM IPHIMKOM YTBPIHUO JIa j€ HAJICIKHH
Bumm cyn cBojy omnyKy 3acHMBAO Ha KPUTEpUjyMy Ja Cy KpHBHYHA Jela
M3BpIICHA HA BHUIIEC TEPUTOPHja, IITO HUjE YBEPJHUB PA3IOT KOju OU MpeacTa-
BJhAO OCOOUTE OKOJIIHOCTH J1a fie y KpaTKOM BPEMEHCKOM TIEPHO/LY MTOIHOCHOIH
YCTaBHUX XaJIOW MTOHOBUTH KPUBHYHO JeN0. M3 0BUX pasnmora, YCTaBHHU CyI
je Halao Ja JHIIeHhe cI000/e MOoJHOCHIIAIa YCTABHHUX JKajIOu HUje peasin3o-
BaHO y CKJIaJly ca 3aKOHOM, T€ je TUME ToBpeheHO HUXOBO MPaBoO Ha CII000ILY
u 0e30eIHOCT.

Takolhe, y npeamery Yk Op. 11708/2018% ycrojena je ycraBHa xanba
MOJTHOCHOIA Y KOjOj je MCTakao Ja My je moBpeheHo mpaBo Ha orpaHUYEHO
Tpajame mputBopa u3 wi. 31. ct. 1. 3KII. ¥V ToM mpeamery, mogHOCHOLY
xaioe je onpehen mpurop mo ocHoBy 4. 211. ct. 1. T. 3. 3KII (utepamnujcka
OTIaCHOCT) KOjH je KacHHje MO XaJOW YKHHYT U IMpEHHA4YeH y Mepy 3abpaHe
HaIyIITama cTaHa y3 3a0paHy Kopuirhema MOOMITHOT Tene(oHa n HHTEPHETA.
Ta mMepa My je mpomyKeHa U3 pasjora na he y KpaTkoM BPeMEHCKOM IEpHOIY
MTOHOBHUTH KPUBUYHO Jeno. [IpunnkoMm omrydnBama O MOCTOjamy MOBpENe 1Mo
. 31. YeraBa PC, YeraBHH ¢y je 3ay3e0 CTaB Jia YCTaBHO jeMCTBO Ja he cyj
Tpajame MPUTBOpA CBECTH Ha Hajkpahe moryhe Bpeme mojupasymeBa o0aBesy
HQ/UISKHUX Cy[IOBa Ja y OIIyKaMa HaBedy pECBAaHTHE Pasjiore KOjuMa ce
olpaBIaBa Tpajarme MPUTBOPA, Kao M TO Ja IPUINKOM Bohema mocTymnka npe-
Iy3UMame MPOLECHUX PaIibyi U3BOME ca XUTHOMINY. Y KOHKPETHOM CITydajy,
VYcraBHE Cy/ je YTBPIWO Ja je OKPHBJbEH JniieH ciioboxae 8. aBrycra 2018.
roauHe, a na jo 27. cenremOpa 2018. roguHe HUje TOTHET ONTYKHU MPEJIOT
(ckpaheHu mocTynak) ITO MpeAcTaBba Kpuiewme oapeade u3 wi. 498. ct. 2.
3KII kojum ce peryiuiie Tpajame MPUTBOpa y CKpaliecHOM MOCTYIIKY, 2 CAMUM
tuM 1 oapende 4n. 31. cr. 1. Yerasa PC. [lopen Tora, YcraBHu Ccyn je Hamao
Jla OCIIOPEHO pelIeHhe He CaJpiKU MPUXBATIEUBO 00pas3liokKemhe Koje Ou Omio

7 TIpecyna YerasHor cyaa, Yk 3702/2016. ox 15. okro6pa 2020. roauHe.
8 TIpecyna YeraBuor cyaa, Yk 11708/2018. ox 1. okro6pa 2020. roxuse.
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y ckiany ca YeraBoMm PC, a ped je 0 KOMEHTapy KOjHu je OKPHBJHCHH ITOCTABUO
Ha JpyIITBeHO] Mpexku Facebook, koju ce THUe IIacHHe KOjy je Hheropa Majka
qyJia Ha MHjald, a KOju He OM MOrao JOBECTH JO y3HEMHpEHha jJaBHOCTH U
THME OITPAB/Ia0 JIHIICHE CI000/e Y JTyKEeM Tpajamy.

HOCTyl’[aK npen YeraBaum CyaoM NMPUJIUKOM OL€HE
YCTAaBHOCTH U 3AKOHUTOCTHU ONMIUTHUX NMPABHUX aKaTa

Kana je ped 0 ycTaBHOCTH M 3aKOHHTOCTH Mepa 3a 00e30eleme npucy-
CTBa OKpHUBJbEHOT, 3Ha4ajHa je omutyka YC U Yk 1490/2010 kojom je ombaueHa
yCTaBHA MHHIMjaTHBA Yy MODIEAY OClopaBaHuX oxpendou uia. 142. ct. 1. 1. 3,
5. u 6. 3KIT u3 2001. rogune. [TogHOCHIAI] MHUIIM]aTUBE j€ OCIIOpPaBaoO yCTaB-
HOCT TOMEeHyTe ozapende y omHocy Ha oxapende wi. 31. u 34. YcraBa PC.
KoHKpeTHO, y 0OHOCY Ha pasjior KOju Ce THYE UTEPAlUjCKe OMACHOCTH, MpPo-
nucan wi. 142. ct. 1. 7. 3. 3KII je ocnopaBan y noreay oapenode wi. 30. Tako
IITO TOJHOCHJIAIl MHUITHjaTHBE HABOIHU Ja CE KOMITAPAaTHBHOM aHAJIH30M OBE
JBe onipende youaBa ojcTymname y norneny onpende 3KII m ma ona mszmasm
BaH OKBHUpA yCTaBHe ojipesde. Y MUILbewY Koje je Hapomna ckymmuna 19.
janyapa 2012. roquHe qocTaBuiia YCTAaBHOM CY/y, HCTaKHYTO je Mpe cBera Ja
j€ IPUTBOP Mepa Koja je y HallleM 3aKOHOMABCTBY (DaKyJITAaTHBHOT KapakTepa.
VY . 30. ct. 1. YeraBa PC nponmcano je na je mputBop Mepa koja ce onpelyje
€aMo ako je TO HEOIMXOJHO Pajy Boljema MOCTYIKA, MTO je JOBOJBHO IHPOKO
ne(UHUCAHO TaKoO Ja OCTaB/ba IMPOCTOp 3a MojBoleHe CBUX pasiiora H3
onpende un. 142. cr. 1. 3KII. [TogHocHal HHUITMjaTHBE yKa3yje Ja je moMe-
HyTOM oapeaoom 3KIT mputBop oapeljeH kao MpeBEHTHBHA Mepa, jep MOCTOjU
OMMACHOCT OJ1 JIaJbel BpPIICHha KPUMUHAIHUX aKTUBHOCTH O] CTPaHE OKPUBJbE-
HOT Ia je 300T Tora y CyNpOTHOCTH ca YCTaBOM, KOju TPUTBOp onpehyje u3
pasnora o6e30ehema mpHCycTBa OKPUBJHEHOT TOKOM KPUBHUYHOT TIOCTYIIKA,
Kao M y IIWbY OTKJarmarka MOTCHIUjaTHOT yTHIaja Ha OMETame KPUBHYHOT
nocrynka.”’ YCTaBHHM CYI je y OUIyIHM 3ay3€0 CTaB Ja 3ajeHHYKH Cajprka-
Jall, 3a cBa 3 OCHOBA HaBEJCHA KOJl MTEPAIMjCKEe OMACHOCTH, MPEICTaBIbajy
ocobuilie OKOTHOCHIU W J]a e OHE OJJHOCE KaKO Ha KPUBHUYHO JIEJIO TAaKO W Ha
yunHuona. Jlaske, YcTaBHU Cyl HABOJIH Jia je YTBPHHUBaHkE OCOOMTUX OKOJIHO-
CTH 3aKOHCKa 00aBe3a M Jia OHE IMPEJICTaBbajy KBaJU(PHUKATOPHE OKOJIHOCTH,
KOje MpeNCTaB/bajy peadHy MOryhHOCT ca BHCOKHM CTEIEHOM BepoBaTHohe
O]l TIOHABJbaha KPUBUYHOT JIeJIa, & He allCTPAKTHY OMAcHOCT. Y TOM CMHCIY,
YcraBHM CyJ1 cMarpa Jia ce Ha Taj Ha4uH cMamyje MOryhHOCT o apOUTpepHO-
CTH OJ] CTPaHE Cyl0Ba MPHINKOM oapehuBama npuTBopa.

% Tpewmses, M. A. (2016). Mepe 3a obeszbeliere fipucyciisa okpuemenoZ u 3a He-

cmeitiano eohere KpusuunoZ nociiyiika, Jokiiopcka oucepinayuja. beorpan: IlpaBau ¢a-
KynTer YHuBep3uTera y beorpany, 76.
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VY omHOCY Ha NPHUIOBOP MOJHOCHOL@A IPEICTaBKe Ja CBpXa MPUTBOPA
npema onpendama 3KII Huje y ckimamgy ca cBpxoMm onapehuBama mpuTBOpa
npeMa Yeray PC, YcraBHU cyq je MCTakao Jia 0Baj MIPUTBOPCKU OCHOB CITYXKH
3aIUTHTH HHTEpeca 3alov4eTor KPUBHYHOT MOCTYIKa, 0e3 003upa Ha TO IITO
je ped o0 NMPEeBEeHTHBHOM JIEJIOBAIbY, jep YKOJMKO O IOILIO JO MOHABJbarba
KPUBUYHOT JieJla, JIOBPIIABAIby 3all0YeTOr WM YHIeHa OHOI' KOjHUM Ce
NpeTH, MOCIeAnIle O ce CBaKako HEraTHBHO OJpa3wiie Ha Bolheme KpHBUY-
Hor noctynka. Ca cBera HaBe/IeHOT, YCTaBHH CyJ je 3ay3€0 CTaB Jia HaBeleHa
openda HUje y CyNPOTHOCTH Ca OIIITOM CBPXOM ITPUTBOpA KOja je mporucaHa
Yerasom PC, Te na MHUIMjaTOp HUjEe HABEO pa3yMJbUBE PasJiore KOoju Ou mot-
KPETIUIIH HEroBe HaBOJIE.

3AK/bYUYHA PABMATPAIHLA

[IputBOp ce jormr on maBHMHA KOPHUCTHO Kao CPEACTBO 3a oOe3beheme
OKPHUBJbEHOI, KaKO y TOIVIEAY HErOBOI ,uyBama 0 H3pUlLlalka TEJIECHUX
Ka3HM WJIM CMpPTHE Ka3He, Tako M JlaHac, Kao Mepa 3a obezbeheme mpucy-
CTBa OKPHMBJHEHOI M HECMETaHO Boljemse KpHMBMYHOT mnoctyrka. CaBpeMeHO
3aKOHOJABCTBO, MOWITYjyhH JpyICKa IpaBa, TSKU a MPHUTBOP OAPEIU CAMO
Yy KpajibeM cllydajy, KaJia ce CBe Jpyre Mepe 3a o0e30eheme mprucycTBa okpu-
BJbEHOT He Mory oxpeautu. C npyre cTpaHe, BIaja MHIUBEHE Ja je IPUTBOP
HajTIOTOJIHHM}€ CPEACTBO U HETOBO 4eCcTo ofpehuBame U ayXke Tpajame MOry
CTBOPHUTH OINACHOCT 3a KpIlIeke JbYCKHUX MpaBa, Ipe ceera EBporicke KOHBEH-
yje O JbYACKUM IpaBUMa U TO Wi. 5.

Kao jeman ox MexaHn3aMa 3a CIpedaBarbe KPIIekha JbYICKAX IIPpaBa MOTY
OWTH anTepHaTHBHE Mepe Koje he ce mpUMemHBaTH YMECTO NMpHUTBOpa. Mako
3KIT y 4. 197, 199, 202. u 208. nmputBop mpomnucyje kao mepy koja he ce
NPUMEHHBATH OHJIA KaJla HeMa MecTa IPUMEHH JPYTHX, JIAKIIUX Mepa 3a 00e3-
Oeheme mpucycTBa OKpUBJHEHOL,Y YMHH Ce [ je y HAIOj MPAKCH YBPEKEHO
MUIIJBEH:E A2 je IPUTBOP HAjaJeKBATHUja Mepa U HheHA IpUMEHa je yecrta. Kao
aNTepHATHBHE MEpPe MOTY C€ OIPEIHMTH jeMCTBO, 3a0paHa HaIyllTamba CTaHa
i 6opaBHIITa, TOCEOHO Kajia Cy y MUATAamY JIMIA Koja cy HeocyhuBaHa, Kaga
j€ ped o JIaKIIUM KPUBHYHHUM JIeJIUMa WX KaJia je Y MUTamby IMOKYIIa].

OrpannyaBame Tpajama MPUTBOPA HAKOH Ipejaje ONTYKHHUIIE j& jeTHO
O]l CIIOpHUX MHUTama KOje AOBOAM 10 IMpOoXyXKema mpuTBopa. Hame panuje

® 3akonnk o kpusuyHoMm noctynky — 3KII, Cuyorcbenu Snacnux PC, 6p. 72/2011,
101/2011, 121/2012, 32/2013, 45/2013, 55/2014. u 35/2019, 27/2021. — onnyka YC n
62/2021. — ogmyka YC.
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3aKOHO/IABCTBO®' HUje MO3HABAJIO BPEMEHCKO OTPaHHUYCH:E Tpajama MPUTBOpa
HaKOH mpenaje ontyxuuile cyay. JJonomemem 3KIT u3 2001. rogune (3KI1/01)%
JIOIILIO je 10 Moau(dHKaIlMje TUX peliemha U Tpajarkbe MPUTBOPA HAKOH Mpesaje
ONITY>KHHMIIE je OMIIO BPEMEHCKH OTPpaHMYEeHO ¢ 003UPOM Ha TEXKHUHY Jelia Kao ’
y 3aBHCHOCTH OJ TIPOIIECHOI MOMEHTa (JIOHOIIEH-e IPBOCTEIICHE U JIPyrocTe-
neHe npecyne). Honomemem 3KII u3 2011. roguHe 3aKoHOAABAIl je 3HAYAJHO
M3MEHHO ofpende Koje ce THUY NMPUTBOPA HAKOH MOJHOIICHA ONTYXKHHUIIE, Ta
Ce YMECTO MPEIM3HUX POKOBA YHOCH ommiTa oxpenda y w@wi. 216.% TpenyrtHo
Bakeha oxpenda HHUje KOMIPOMHCHO PEIICH-¢ M HE CAAPKHU HUKAKAB PEITUKT
paHujux opeadu, Koje cy Ouiie KpUTHKOBAHE jep Cy JaBaje OTBOPEH IPOCTOp
3a 3710ynoTpede HAKOH MCTeKa MOMEHYTHX pOKoBa, MehyTum Baxxeha onpenda
Takolhe oTBapa Bpara 3a moryhe 3moynorpeoe.

EBporicku cyn 3a Jby/cKa mpaBa ce He 0aBU TyMauemeM JoMahux 3akoHa
Ip>xaBa TOTNHCHHIA, Beh ce cTapa ma jm cy ompenbe y ckiany ca EKJBII
[Ipakca nokasyje aa cy npeamet npejacraBku npea ECJbII yriaBHoM morpe-
mHe npuMene oapenada 3KIT Hero mTo je HemocTarak came mpupose oapeaou.

IIpakca ECJBII je Gorara u maje cMepHHIE YCTAaBHOM CYAy MPHUIMKOM
OJNTyYMBama O YCTAaBHUM jkKajbama MOJHETUM O]l CTPaHE JIUIA KOja CMaTpajy
na cy uM noBpeleHa mpasa 3arapantoBaHa YcraBoMm. Ha Taj HauuH ce, mopen
omryka ECJBII popmupa u craB cynoBa y nomieny Oyayhux omtydnBama, aiu
W Jajy CMEpHHIIE y IMJbY M30eraBama Oyayhux moBpeja W MOTPEIIHUX TPH-
MEHA 3aKOHa, Y KOHKpeTHOM ciyuajy, 3KII.

IIpema cratucTHYKMM MOAMMa, YKyIaH Opoj JHNa y Ka3HEHUM yCTaHO-
Bama y CpOuju, ykspyuyjyhu u npursop, uzHocu 10.900 (na gan 15. 4. 2020.
romuHe), o Kor Opoja 17,2% uuHe mpuTBOpeHa Juna (CBHICHIMja HAa JaH
31. 12. 2019). BaxHo je uctahu 5na je cMemTajHH KamamuTeT MpeaBUleH 3a
10.323 nuna (ma man 15. 4. 2020)%, mTo MoKe yKa3uBaTH Ha MIMPOKY MPUMEHY
MPUTBOpa aKo ce y3Me y 003Mp MpOIeHAT NMPUTBOPEHUX JIMIA Y OIHOCY Ha
yKyHnaH Opoj Jia y Ka3HEHHM YCTaHOBaMa, a Koju 01 n3Hocuo oko 1.875 nuna.

[pennoxena pemiema 3a CMamUBame opehuBama MPUTBOpPA Kao Mepe
3a 00e30eheme mpucycTBa OKPUBJHEHOT W HECMETAHO BONEHE KPUBUYHOT
moctynka kpehy ce ox orpaHndaBama Tpajama IMPUTBOPA HAKOH IMOTHOIICHHA

¢! 3aKOHUK O KpUBHUYHOM mOCTYnKy u3 1953. u 1976. ronune

2 3akoHuK 0 KpuBUYHOM TtocTynKy — 3KI1/01, Cryorchenu nucii CPJ, 6p. 70/2001. n
68/2002. u Cnyorcoenu Znacnux PC, 6p. 58/2004, 85/2005, 115/2005, 85/2005. — np. 3akoH,
49/2007, 20/2009. — ap. 3akoH u 72/2009.

0 Bakonuk o kpuBuuHOM noctynky — 3KII, Cuyocoenu Znacnux PC, 6p. 72/2011,
101/2011, 121/2012, 32/2013, 45/2013, 55/2014. u 35/2019, 27/2021. — omnyka YC u
62/2021. — opnyka YC.

¢ World Prison Brief data — Serbia, noctymno ua: https://www.prisonstudies.org/
country/serbia, moceheno mana 13. 5. 2021. ronune.
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OTTY)KHUIIE, MPEKO venihe mpuMeHe alTepHaTUBHUX Mepa 3a 00e30eheme npu-
CyCTBa OKPHBJBCHOT KaJia ToJl je To Moryhe, 1o emykaruje 3amocieHux 1 60Jbe
opranmsaiuje npasocybha.

Tpebano 6u MoACTULIATH U3PHIIAHE OCTANX Mepa 3a 00e30eheme npucy-
CTBa OKPHBJHCHOT U HECMETAHO BOl)CH-¢ KPUBUYIHOT MMOCTYIIKA, MTOIYT jeMCTBA
WM 3a0paHe HaNMyIITamka CTaHa. JEMCTBO je IMOTOAHO Kao alTepHATHBA MpPHU-
TBOPY 3aTO IITO C€ OHO MOXKE OAPEIUTH JHUIY Koje ce Beh Hamasu y mputsopy,
ca moryhHomrhy ga ce mojarameM jeMCTBa OHO MOXKE ITYCTHUTH Ha CII00O0.y.
OcuM mTo 6m ce pacTepeTmie Ka3HeHE yCTAaHOBE, CIIPEYNO O ce HETaTUBHU
YTHLQj APYTHX 3aTBOPCHMKA HA NMPHUTBOPEHO JHUIE. Y TOmIeay mepe 3adpaHe
HaIyIlTamba CTaHa, KOPUIINCHE CICKTPOHCKHX ONallnjbada je IOTOJHO 3a
npaheme OKPUBIBEHOT I1a Ce OCTBapyje MPHONMKaH edekaT Kao 1a je JUIe y
TIPUTBOPY, jep j€ MO CTaTHUM HaJ30pOM HAIUIC)KHUX IP)KABHHUX OpraHa.

W mopen mHTEHNHja 3aKOHOAABIA Ja WCTAKHE XUTHOCT y TOCTYHamy
IO MPUTBOPCKUM IPCIAMETUMA KaKO 61/[ C€ OTKJIOHHMJIM HETAaTUBHH e(l)eKTI/I, 4
JlaJbe T0CTOje HEeNOCTAlld NPWIMKOM NpUMeHe HCTHX. [IpaBuiia KpUBHYHOT
noctynka Tpeba na o6e36ene 6ananc usmely Tpajamba IpUTBOPA U MOLITOBAbA
OCHOBHUX JBYICKUX IIpaBa. Jep ,,lIPUPOIHO IpaBo je cioboma, a Jajbe oape-
heme UCTOT je jeAHaKOCT mpes 3aKoHoM .5
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DETENTION IN THE CRIMINAL PROCEDURE CODE
OF THE REPUBLIC OF SERBIA

Detention represents one of the measures for ensuring the presence of
the defendant and the uninterrupted execution of the criminal procedure, and
it is regulated by the provisions of the Criminal Procedure Code (hereinafter:
CPC)! and the Constitution of the Republic of Serbia (hereinafter: The Con-
stitution of RS)? This institute represents the ultima ratio, which is applied
exceptionally, only when the same purpose cannot be achieved by using any
other measure to ensure the presence of the defendant which is less severe.
However, the number of detention orders is high despite the fact that there
are other mechanisms for the achieving the abovementioned procedural goal
because of the widespread opinion that detention achieves better results. The
conditions in detention facilities are far worse than in prisons where inmates
serve their sentences because they are seen as temporary options, which is
why they receive less attention when it comes to the improvement of general
conditions. Further, such conditions often pressure the suspects to provide a
confession of a crime, making them a vulnerable category of persons stripped
away of their liberty and threatening the assumption of innocence.?

The reasons for ordering detention

As has already been mentioned, detention, as the strictest measure for
ensuring the presence of the defendant and the uninterrupted execution of the
criminal procedure, is undertaken if the court determines that it is the most
appropriate means.

Article 30, paragraph 1 of The Constitution of RS prescribes that the
person who is suspected of committing a felony can be placed in detention
only on the basis of a court order and if detention is necessary for the execu-
tion of the criminal procedure. Article 31, paragraph 1 defines the duration of
detention by obligating the court to order

! Criminal Procedure Code, (Official Gazette of RS, No. 72/2011, 101/2011,
121/2012, 32/2013, 45/2013, 55/2014 and 35/2019, 27/2021 — decision of the Constitu-
tional Court and 62/2021 0 0150 — decision of the Constitutional Court).

2 Constitution of RS, (Official Gazette of RS, No. 98/2006).

> Sokovié, S. (2019). Pritvor kao najteza mera obezbedenja prisustva okrivljenog
u krivicnom postupku — medunaordni pravni standardi. Pritvor i druge mere obezbedenja
prisustva okrivljenog u krivicnom postupku(medunarodni pravni standardi, regionalna za-
konodavstva i primena). Belgrade, 82.
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““...the shortest necessary duration of detention bearing in mind the purpose of
detention” as well as the fact that “the detained person is to be released from
detention as soon as the reasons for ordering detention no longer apply.”™

Article 211 of CPC defines the reasons for ordering detention.” What
represents a distinction in comparison to other measures for ensuring the
presence of the defendant and the uninterrupted execution of the criminal pro-
cedure is the degree of suspicion which is required — a grounded suspicion that
the defendant committed the felony as well as there being one of the alterna-
tively prescribed reasons for ordering detention. It is important to point out
that if detention is ordered in an investigation being conducted at the level
of suspicion, a higher degree of suspicion in the form of reasonable grounds
for suspicion is required. When it comes to the extension of detention in the
process of investigation, which is being carried out at the level of grounded
suspicion, it is necessary to prove and justify that with respect to the defend-
ant, there is a higher degree of suspicion, which represents reasonable grounds
for suspicion as a material condition. In addition to material conditions, the
existence of an adequate procedural condition that the CPC prescribes as an
alternative is also necessary. Procedural law theory distinguishes between
two classes of grounds for ordering detention — those that are based on mate-
rial law, which includes reasonable grounds for suspicion, and specific ones,
which are essentially procedural conditions.®

As the first reason for ordering detention, the CPC cites a provision
which is complex

“..because it encompasses several procedural situations which are sub-
ject to a differential legal regime for ordering detention and determining
its duration.”’

Article 211, paragraph 1, line 1 prescribes that detention can be ordered
only with respect to a person

“...who is hiding, or whose identity cannot be ascertained, or it is apparent
that they are avoiding to app r at the main hearing, or there are other condi-
tions that indicate that there is a danger of escaping”.

4 Vazi¢, S. (2019). Odredivanje pritvora i kontrola produzenja pritvora. Pritvor i
druge mere obezbedenja prisustva okrivljenog u krivicnom postupku (medunarodni pravni
standardi, regionalna zakonodavstva i primena). Belgrade, 273.

> CPC.

6 Skuli¢, M. (2019). Pritvor kao mera obezbedenja prisustva okrivljenog u krivi¢-
nom postupku (krivi€énoprocesno zakonodavstvo Srbije — norme i praksa). Pritvor i druge
mere obezbedenja prisustva okrivljenog u krivicnom postupku (medunarodni pravni stan-
dardi, regionalna zakonodavstva i primena). Belgrade, 42.

" Krsti¢, G. (2018). Koncept pritvora u sudskoj praksi. Crimen, IX (1), 74.
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The next alternatively prescribed condition for ordering detention
is often referred to as the danger of collusion in theory, and it relates to the
danger that the defendant would

“...destroy, hide, alter or falsify the evidence or clues or if special circum-
stances indicate that they would interfere with the procedure by influencing
the witnesses, accomplices or concealers.”®

As can be observed, the abovementioned provision can apply to two
kinds of circumstances: one which concerns the evidence itself and the danger
that the defendant could eliminate that evidence or fabricate one that would
exculpate them, while the other circumstance relates to the influence that the
defendant could have on the people they collaborated with in the execution of
the crime as well as the witnesses who could testify in their favour or against
them, especially if the crime in question is related to the abuse of office’ where
the probability of a superior influencing their subordinates at work is high. The
third reason for ordering detention is designated as the risk of repeat offend-
ing, which is of special interest in this article and it concerns the crime itself
and the need to prevent recidivism by prescribing the possibility of ordering
detention if

“...special circumstances indicate that [the defendant] could repeat the crime
in a short period of time, complete the initiated crime or act on a threat they
have made.” (Article 211, paragraph 1, line 3).

As is apparent, here, the lawmakers introduced a temporal qualifier
which refers to a short period of time, and the interpretation of this qualifier
will depend on case law and precise estimation of the procedural organs, which
will be explained in more detail in the article. In the end, the fourth reason for
ordering detention is related to the prescribed sentence for the crime in ques-
tion or the issued sentence, with additional clarification of the circumstances
on the part of the lawmakers. Thereby, detention will be ordered if the crime in
question is punishable by a penalty of

“..more than ten years in prison or a penalty of more than five years for
violent crimes or a sentence of five years or more has been given by a dis-
trict court where the manner of execution of the crime or the consequences
that followed resulted in significant public reaction that could threaten
uninterrupted and just execution of the criminal procedure.” (Article 211,
paragraph 1, line 4)

8 Criminal Procedure Code, (Official Gazette of RS, No. 72/2011, 101/2011,
121/2012, 32/2013, 45/2013, 55/2014 and 35/2019, 27/2021 — decision of the Constitu-
tional Court and 62/2021 0 0150 — decision of the Constitutional Court)..

? Krsti¢, G. (2018). Koncept pritvora u sudskoj praksi. Crimen (I1X), 76.
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The lawmakers narrowed down the circumstances in which ordering
detention is possible by mentioning the presence of a violent element in the
essence of the crime that the defendant is being charged with or that the execu-
tion of the crime involved such elements that could provoke public reactions
that would interfere with the criminal procedure.'® As can be observed, the
reasons for ordering detention are of a “classical character” and their definition
has become a type of habit instead of the application of institutes that would
substitute detention.'!

The police, i.e. the Law on Internal Affairs of the Republic of Serbia!?
was not harmonized with the European Convention on Human Rights and
Fundamental Freedoms" (hereinafter: European Convention). This shortcom-
ing was corrected with the introduction of the Law on the Police'* which is
fully compatible with the norms of the European Convention, particularly
those that regulate detention.'

The risk of repeat offending as a reason for ordering detention

The risk of repeat offending is also known as the danger of repeating
a felony and it denotes: the danger that the offender will carry out the same
crime again, that they will carry out the criminal action that they have threat-
ened to do or complete the initiated crime. This reason for ordering detention
has been criticized quite heavily, which is why an initiative in front of the
Constitutional Court was undertaken in order to assess its constitutionality.'®

1" For more details on the interpretation of the concept of the disturbance of the
public see Komentar Zakonika o krivicnom postupku, 11i¢, G., Maji¢,M., et al. (2013). Bel-
grade: Official Gazette of RS, 507-511.

1 Skuli¢, M. (2008). Razlozi za pritvor i zastita prava na slobodu, Pravni Zivot, 519
(9), 581.

12 The Law on Internal Affairs, (Official Gazette of RS, No. 44/91, 79/91, 54/96 and
Official Gazette of FRY, No. 27/2000 — decision of the FCC and 5/2001 — decision of the
FCC).

13 The European Convention for the Protection of Human Rights and Fundamental
Freedoms amended in accordance with Protocol No. 11, ratified in 2003. ECHR or Euro-
pean Convention, Official Gazette of Serbia and Montenegro — International Agreements,
No. 9/03, 5/05, 7/05 and Official Gazette of RS - International Gazette, No. 12/10.

4 Law on the Police, (Law on the Police, Official Gazette of RS, No. 6/2016,
24/2018 and 87/2018).

15 Sokolovi¢, R. (2007). Pritvor u svetlu izmena vazeceg ZKP i odlaganja primena
novog ZKP. Nauka, bezbednost,policija, 12(2, 3-26), 191.

16 TUz — 1409/2010, the decision which rejected the constitutional initiative for the
initiation of the process for assessing the constitutionality of the provision referencing the
danger of repeated offending, Article 142, paragraph 1, line 3. Criminal Procedure Code,
Official Gazette SR, No. 70/01 and 68/02 and Official Gazette of RS, No. 58/04, 85/05,
115/05, 46/06, 49/07, 122/08, 20/09, 72/09 and 76/10.
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It is important to emphasize that the repetition of a crime essentially
means the repetition of the same kind of crime, as well as the completion of a
crime that has previously been attempted. The defendant’s earlier convictions
are relevant as circumstances which are evaluated with regard to this basis for
detention but not as a sufficient circumstance that demonstrates that the crime
will be repeated!” especially when it comes to crimes of the same kind or the
completion of previously attempted crimes and completely irrelevant regard-
ing the execution of a crime that has been threatened because there are some
crimes, such as the abuse of office, which cannot always be repeated.'® On this
basis, detention can be ordered also for first-time offenders. It is important to
take into account the subjective criteria such as the defendant’s conduct after
committing the crime, modus operandi, ruthlessness in the manner in which
the crime was committed, etc."

If detention is being ordered for this reason, the district attorney and the
court must show that there is a high probability that the criminal actions will
be repeated by the defendant in a short future timespan.?

The abovementioned basis represents a kind of ‘preventive’ reason
which has the character of special prevention directed at a concrete defendant.
In theory, it is emphasized that this reason does not have a complete proce-
dural character, but the lawmakers defined an additional condition pertaining
to the temporal qualifier in order to prevent it from being interpreted as an
abstract danger.”!

Sometimes, the courts justify ordering detention in this way by citing the
defendant’s economic status as a circumstance that could lead to the repetition

17 Bejatovic, S. (2019). Mere obezbedenja prisustva okrivljenog u krivicnom postup-
ku (pojam, ratio legis, predvidanja, vrste, opSta pravila primene i iskustva u primeni drzava
regiona). Pritvor i druge mere obezbedenja prisustva okriviljenog u krivicnom postupku
(medunarodni pravni standardi, regionalna zakonodavstva i primena). Belgrade, 31.

8 TreSnjev, M. A. (2016). Mere za obezbedenje prisustva okrivljenog i za nesmetano
vodenje krivicnog postupka, doctoral dissertation. Belgrade: Faculty of Law, University of
Belgrade, 403—404.

19 Bejatovié, S. (2019). Mere obezbedenja prisustva okrivljenog u kriviénom postup-
ku (pojam, ratio legis, predvidanja, vrste, opsta pravila primene i iskustva u primeni drzava
regiona). Pritvor i druge mere obezbedenja okrivljenog u krivicnom postupku (medunarodni
pravni standardi, regionalna zakonodavstva i primena), 31.

2 Matijasevi¢ Obradovi¢, J., Joksi¢, 1. (2019). Razlozi za odredivanje pritvora u
kriviénoprocesnom zakonodavstvu Republike Srbije uz osvrt na praksu domacih sudova i
Evropskog suda za ljudska prava. Vojno delo, 2, 116.

21 Skuli¢, M. (2019). Pritvor kao mera obezbedenja prisustva okrivljenog u
kriviénom postupku (krivicnoprocesno zakonodavstvo Srbije — norme i praksa). Pritvor i
druge mere obezbedenja prisustva okrivljenog u krivicnom postupku(medunarodni pravni
standardi, regionalna zakonodavstva i primena). Belgrade, 52-53.
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of the criminal act, which is not a good solution because it leads to the dis-
crimination of unemployed individuals.?

The main objection that is pointed out regarding the risk of repeat offend-
ing is the element that is linked to the repetition or completion of a criminal
action because it is not apparent how one could predict that such an outcome
would arise given that it has not even been shown that the defendant commit-
ted the given act in the first place. According to Tresnjev?, such uncertainty
can exist with other grounds for ordering detention, but he points out that it
is sufficient to maintain that no reason for detention should be interpreted in a
way that undermines the presumption of innocence. What is more, he empha-
sizes that lawmakers, therefore, introduced the additional provision in the form
of special circumstances that indicate that the crime will be repeated, which
must exist in order to remove the uncertainty and substantiate the claim of
the court regarding the ordering or extension of detention.?* In the process of
evaluation the abovementioned reasons, it is necessary to demonstrate caution
in order to avoid prejudging the outcome of the trial, primarily the guiltiness
of the defendant and thereby the violation of the presumption of innocence®,
as was done in MatijaSevi¢ v. Serbia®.

Duration and extension of detention

The duration of detention is temporally defined depending on the phase
of the criminal procedure in which it is ordered, and when it comes to decid-
ing on the specific questions related to detention, it also depends on the stage
of the criminal procedure. In the investigation phase, detention can last up to
three months starting from the day of apprehension, and it can be extended
for another three months by the council of a directly superior court upon the
request of a district attorney. If the district attorney does not press charges, the
defendant has to be released. At the end of each 30-day period, the judge for
the preliminary process is obliged to examine, at the request of the defence
attorney or the parties involved, whether the reasons for ordering detention are

2 Kovadevié, N., Markovi¢, Z., Nikoli¢, N. (2014). Pritvor — ultima ratio?. Bibli-
oteka Izvestaji, 20, 35.

% Tre$njev, M. A. (2016). Op. cit., 406.

24 Decisions: VCC KZ 2888/08 from 20 November 2008; OSB, Kz No. 1824/05
from 11 July 2005.

5 Skuli¢, M. (2019). Pritvor kao mera obezbedenja prisustva okrivljenog u krivi¢-
nom postupku (krivi€noprocesno zakonodavstvo Srbije — norme i praksa). Pritvor i druge
mere obezbedenja prisustva okrivljenog u krivicnom postupku(medunarodni pravni stan-
dardi, regionalna zakonodavstva i primena). Belgrade, 56.

2 M. v. Serbia, (App. no. 23037/04). 19. 9. 2006.
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still valid and whether detention can be extended on the basis of these reasons
or it needs to be terminated in the time period defined by the law.

After the charges have been pressed, the duration of detention has not
been precisely restricted by the lawmakers. Instead, it is restricted by the
general provision in Article 216, paragraph 6 of CPC: “until the defendant is
directed to serve the criminal sentence which consists of incarceration and not
longer than the duration of the sanction given in the first degree verdict”. The
ordering of detention is decided by the council while the reasons for extend-
ing detention or its termination are evaluated in two ways: until the indictment
has been confirmed, whether the reasons for ordering detention still exist after
each 30-day period has expired, and after the confirmation of the indictment
after each 60-day period has expired, and it will be extended or terminated by
means of an official decision. The defendant will be released if the charges
against them have been dropped or they have been freed of all the charges or
they have been found guilty but sentenced to a fine, community service, the
suspension of their driver’s license, or they have received a court reprimand or
been sent to probation.”?’

In order to achieve good results through urgent procedures, especially
with regard to the provision of evidence, good organization and planning on
the part of the organs of the state is necessary in order to acquire the evidence
needed for the criminal procedure and in order to complete this procedure in a
timely manner.?

When it comes to ordering detention, the circumstances that are not con-
stant are taken into consideration and they are susceptible to changes, which
is why it is necessary to re-check them over time in periods defined by the
law. The European Court for Human Rights (hereinafter: ECHR) emphasizes
that the decision which is formally legal can be illegal if the court has abused

27 Krsti¢, G. (2018). Koncept pritvora u sudskoj praksi. Crimen (IX), 79.

28 What appears as a problem in the EU member states is the duration of detention
for their citizens as opposed to those persons who are citizens of other member states.
Namely, the detention time of persons who are citizens of other member states lasts longer
than that of domestic citizens because there is a widespread belief that foreign citizens are
more dangerous and more prone to escape. For those reasons, they do not receive alterna-
tive measures because, as it was suggested, there is a higher risk of escape and the control
and implementation of those measures are more difficult. Furthermore, the member states
sometimes do not prescribe the same alternative measures as the country in question so
their ordering is impossible due to the lack of reciprocity. In that sense, it is advisable to
synchronize the legislatures of the member states at the level of the EU through appropriate
acts which would prescribe the same measures for all member states. That way in 2006, the
European Commission issued a recommendation for a Council Framework Decision on the
European Supervision Order in Pre-Trial Procedures Between Member States of the Eu-
ropean Union, COM(2006) 468 final. Available at: https://eur-lex.europa.eu/legal-content/
EN/TXT/?uri=CELEX%3A52006SC1080
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its authority or if it was not substantiated with appropriate evidence. In addi-
tion to the necessary material condition, a procedural one is necessary (one
of those conditions prescribed in Article 211 of CPC, which also needs to be
compatible with the reasons prescribed in Article 5, paragraph 1-c of European
Convention).”

Reaching a decision about the extension of detention is more complex
in relation to the decision by which detention is ordered; in this process, while
evaluating the reasons that existed when detention was ordered, the court must
pay attention to the fact that the extension of detention entails prolongment
of the negative consequences for the defendant, which is why the reasons for
extending detention must be stronger and cannot be those same ones that the
decision to order detention was based on. If it happens that the court decides
about the extension of detention after the expiration of the deadlines prescribed
by the CPC, that would not represent the basis for terminating detention.
Instead, it would be an

“..irregular action on the part of the court and a mistaken application of the
provisions of the CPC in the process of examining the continued existence
of reasons for detention.”

When deciding about the extension of detention, the court evaluates
whether the reasons for detention still exist, and if they do not, ordering deten-
tion is unjustified.*

The extension of detention requires careful actions, primarily because
any additional time that the defendant spends in detention prolongs its nega-
tive effects. Article 5, paragraph 4 of the European Convention prescribes that
every person who is stripped away of their freedom has the right to initiate
a procedure to evaluate the legality of those actions and immediate release
is ordered if it is determined that those actions were illegal. In this way, the
Convention imposes an obligation on countries to periodically re-examine the
reasons for detention while simultaneously distinguishing between temporally
restricted and unrestricted detention. In cases where detention is ordered for a
restricted period of time, it is terminated automatically after the given period
has expired, and it can be extended only if it is shown that the reasons for
further detention still exist. In cases where the decision about detention is of
unrestricted character, the obligatory examination of the reasons for detention

2 Vazi¢, S. (2019). Odredivanje pritvora i kontrola produZenja pritvora. Pritvor i
druge mere obezbedenja okrivljenog u krivicnom postupku (medunarodni pravni standardi,
regionalna zakonodavstva i primena), 280-281.

30 Vazi¢, S. (2019). Odredivanje pritvora i kontrola produZenja pritvora. Pritvor i
druge mere obezbedenja okrivljenog u krivicnom postupku (medunarodni pravni standardi,
regionalna zakonodavstva i primena),289-290.
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is carried out following the temporal periods prescribed by the law. This is the
reason why the verdict in Brogan v. UK®' underscores that the court does not
only evaluate the existence of procedural reasons in addition to the material
one, and instead, it has to take into account

“...the legitimacy of the purpose that is to be achieved by stripping an indi-
vidual of their freedom and ordering detention.”?

It is important to point out that the legal basis must exist during the
entire procedure of the examination of the reasons for detention; regardless of
the fact that the legal reason existed at the moment of ordering detention, its
continuity must exist later during each examination because, otherwise, there
will be a violation of the European Convention.*

One of the controversial issues is the question of the grounded suspicion
or whether or not it is necessary to re-examine its existence, as well as when
to re-examine the detention order or if it is enough for the court to rely on
its existence as established in the previous decisions in which detention was
ordered or extended. The answer to this question is given in Article 216, para-
graph 4 of the CPC which prescribes that if after the indictment was accepted
and detention was terminated because there was no reason for the suspicion
about the existence of a crime, the indictment is examined in accordance
with Article 337 of CCP. The provision of Article 337, paragraph 3 of CPC
prescribes that if the council is of the view that it is necessary to clarify the
matter, it can order an investigation if it was not carried out or a supplemen-
tary investigation about the given matter. In this way, the legislation allows
for a possibility that the court that decides on the extension of detention can
re-evaluate the degree of suspicion that was established earlier as well as the
evidence that existed at that time. **

When it comes to international declarations which regulate the question
of the duration of detention, the International Covenant on Civil and Political
Rights, Article 9 (3)*° was the subject of the interpretation on the part of the

3129 November 1988, series No. A 145-B pp. 34-35, p. 65.

32 Memié¢, H. (2009). Pritvor kao mjera za obezbjedenja prisustva osumnjicenog
odnosno optuzenog za uspjesno vodenje krivicnog postupka u BiH, specialization thesis,
Banja Luka: Pan-European University, “Apeiron” Faculty of Law, 56.

3 Tre$njev, A. (2015). Razlozi za pritvor u svetlu Evropske konvencije za zastitu
ljudskih prava i osnovnih sloboda. Strani pravni zivot, vol. 59, No. 3, 187.

3* Bejatovid, S. (2019). Mere obezbedenja prisustva okrivljenog u krivi¢nom postup-
ku (pojam, ratio legis, predvidanja, vrste, opsta pravila primene i iskustva u primeni drzava
regiona). Pritvor i druge mere obezbedenja okrivljenog u krivicnom postupku (medunarodni
pravni standardi, regionalna zakonodavstva i primena) 26.

3 “Everyone who is arrested or detained on charges of committing a crime will
have the right to a trial in a reasonable timeframe or be released”, see more in: Interna-
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Committee of Human Rights of the Inter-American Commission on Human
Rights and the European Court for Human Rights. Upon re-examining national
legislatures, The Committee for Human Rights determined that the six-month
limit on the duration of detention is too long to be considered compatible with
the abovementioned article of the Covenant. The Inter-American Commission
on Human Rights concluded that an imprisoned individual’s rights are being
violated if there is a failure to determine the deadline for releasing them if
they have not been indicted or the time that they spend in detention is longer
than the sentence they received. Unrestricted detention is in contravention of
the American Convention on Human Rights. It appears that the interpretation
of the abovementioned provision of the Covenant resulted in several conclu-
sions; the establishment of the maximal duration of the detention of a person
without a trial (whereby the maximal sentence for the crime that the defendant
has been accused of needs to be factored into that decision) and every potential
extension of detention represents a basis for release; some criminal law institu-
tions advocate a maximal duration of detention of 24 hours.*

DETENTION OBSERVED THROUGH THE REGULATIONS
OF THE EUROPEAN CONVENTION FOR HUMAN RIGHTS
AND FUNDAMENTAL FREEDOMS

In order to improve the efficiency of the criminal procedure, it is nec-
essary to obey the rights of the defendant. These rights are prescribed in the
Constitution of the RS, the CPC and international conventions.

Among the international conventions, it is necessary to mention the
Universal Declaration of Human Rights, International Covenant on Civil and
Political Rights, and the European Convention for the Protection of Human
Rights and Fundamental Freedoms.?’

tional Covenant on Civil and Political Rights. Available al: http://www.bgcentar.org.rs/
bgcentar/wp-content/uploads/2013/02/Me%C4%9 1unarodni-pakt-o-gra%C4%9 1anskim-i-
politi%C4%8Dkim-pravima.pdf, accessed on: 3 December 2020.

3% Ljudska prava i pritvor prirucnik o medunarodnim standardima koji se odnose
na pritvor. (2000). Yugoslav Lawyers” Committee for Human Rights, Committee Against
Torture, Belgrade, 74-78.

37 Tre$njev, M. A. (2016). Mere za obezbedenje prisustva okrivijenog i za nesmetano
vodenje krivicnog postupka, doctoral dissertation. Belgrade: Faculty of Law, University of
Belgrade, 12.
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The European Convention for the Protection of Human Rights and
Fundamental Freedoms?® is an act passed by the Council of Europe, and it rep-
resents one of the most important foundations for the protection and realization
of human rights. Its impact was especially pronounced in criminal procedural
law, but a lot of credit is also given to the institutions for the implementation
of the law, such as the European Court for Human Rights, whose case law has
had a lot of impact. The role of the ECHR is defined on two levels with regard
to the harmonization of the approaches in the legislatures of the signatory
countries. The influence can be realized directly through court decisions and
identified violations against the submitters of the applications by pointing out
violations and shortcomings in the legal systems of the signatory countries,
whereby “rules” are created and the signatory countries need to abide by these
rules in order to avoid violations. On the other hand, indirect impact manifests
itself in the fact that the European Convention itself contains a large number
of guarantees that protect human rights. The interpretation of the decisions of
the ECHR is important in order for the signatory countries to have some direc-
tions to follow in the further standardization of this legal institute. A decision
of the ECHR does not have the final judgement value that a supreme court of
a state would have, but in the process of identifying a violation, the signatory
country in question is ordered to remove the violation or, if that is not possible,
to cover the damages caused by the violation while the submitter of the appli-
cation has the right to receive these damages.

The provision in Article 5, paragraph 1 of the European Conven-
tion on Human Rights guarantees the right to fieedom and security®, while
simultaneously obliging the signatory countries to make the domestic laws
compatible with the provisions of the Convention.”’ It is interesting that the
English version of the European Convention on Human Rights makes a dis-
tinction between the notions of arrest and detention while in our laws these
terms are used almost like synonyms, which is not the most adequate solution.
When it comes to the conceptual differentiation, in Article 2, paragraph 1, line
23, the CPC prescribes that the phrase “/isenje slobode” (deprivation of free-
dom) denotes arrest, detention, prohibition to leave one’s residence, as well as

3% Available at: https://www.echr.coe.int/Documents/Convention  SRP.pdf accessed
10 December 2019.

¥ European Convention for the Protection of Human Rights and Fundamental Free-
doms, available at: https://www.echr.coe.int/Documents/Convention_SRP.pdf, accessed on
10 December 2019.

4 Kolakovi¢-Bojovi¢, M. (2019).Ogranienje trajanja pritvora-izmedu zastite i pov-
rede ljudskih prava. Pritvor i druge mere obezbedenja prisustva okrivljenog u krivicnom
postupku(medunarodni pravni standardi, regionalna zakonodavstva i primena). Belgrade,
331.
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staying in an institution that is considered as detention according to the CPC,
which suggests that the difference is primarily quantitative.
According to Ili¢, one should accept the position that

“...suspension of the right to freedom can occur both through detention and

through arrest”.*!

The Serbian version of the European Convention on Human Rights
mentions administrative detention, legal arrest and arrest with the purpose
of detention and lists several reasons in paragraph 1 when an arrest can take
place. These are:

a) in case of a legal arrest based on a verdict of a court;

b) in case of a legal arrest or administrative detention because of an
unenforced court decision or with the purpose of ensuring the fulfilment of
some obligation prescribed by law;

¢) in case of a legal arrest or administrative detention with the purpose
of ensuring their appearance in front of a court due to a justified suspicion
that they have carried out a crime or when doing so is considered necessary
in order to prevent the execution of a crime or escape following its execution;

d) in case of administrative detention of an underage person on the basis
of a legal decision with the purpose of correctional surveillance or legal arrest
with the purpose of ensuring their appearance in front of the authorities;

e) in case of a legal arrest with the purpose of preventing the spread of
infectious disease as well as legal arrest of individuals with psychiatric ill-
nesses, alcoholics, drug abusers or vagabonds;

f) in case of a legal arrest or administrative detention of a person with
the aim of preventing their illegal entrance into the country or a person who is
subjected to measures of exile or extradition.

Legal theory accepts the division of the reasons for detention into two
categories; the first category comprises the explicit grounds prescribed by the
provision of Article 5, paragraph 1c, while the second category consists of the
covert ones, i.e. causae arresti and these represent all the other abovemen-
tioned grounds.®

The European Court for Human Rights has been active in defining
the notion of deprivation of liberty in the sense of Article 5 of the European
Convention on Human Rights and the notion of the restriction of liberty in
accordance with Article 2, Protocol 4 (hereinafter: Protocol) alongside with
the Convention. Namely, the main way of depriving of liberty is when the

4 Tli¢, P. G. (2006). Standardi lisenja slobode u svetlu Evropske konvencije o ljud-
skim pravima. Security, 4, 530.

“2 Tre$njev. A. (2015). Razlozi za pritvor u svetlu Evropske konvencije za zastitu
ljudskih prava i osnovnih sloboda. Strani pravni zivot, vol. 59. No. 3, 187.
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defendant is in investigative detention, but there are other mechanisms that
can be seen as deprivation of freedom in the sense of Article 5 of the Euro-
pean Convention on Human Rights. An example that is cited is the decision
in the case Guzzardi v. Italy® but it should be pointed out that Ttaly was not
a signatory country of the Protocol at that time. On the other hand, the deci-
sion in Raimondo v. Italy** is an example of the restriction of the freedom of
movement in accordance with the Protocol. The crucial difference between
these two kinds of deprivations of freedom manifests itself in the “scope and
intensity” of the restriction, whose evaluation is carried out on the basis of the
given circumstances, such as the purpose of the measure or the surface area
in which movement is allowed.* The nature and essence of the restriction is
not of particular importance.* The deprivation of freedom in accordance with
Article 5 of the European Convention on Human Rights contains an objective
component in the form of imprisoning a person in an enclosed space for a
certain period of time and a subjective component which is manifested in the
person’s absence of consent to that form of imprisonment.*’

The European Court of Human Rights has taken the position that there
are five reasons for extending detention and those are:

“...the danger of escape, the risk of obstructing the procedure, the need to
prevent a crime, the need to maintain public order and disobedience of court
orders and disregard of legal obligations.”*

It is paradoxical that despite the tendency to reduce the reasons for order-
ing detention, one supranational institution introduces an additional reason (in
particular, in relation to the reasons for ordering detention prescribed in the
CPC, of which there are four), instead of providing guidelines and narrowing
down the scope of the application of detention, prescribing fewer reasons, or at
least pointing out some alternative measures.

$.G. v. Italy, (App. no. 7367/76), 6 November 1980. The submitter of the application
was detained by means of a court order on an island where he spent 16 months on the sus-
picion that he was a member of the mafia. On this island with the surface area of 2.5 km2,
he resided with his family and several other persons with the same orders. On this island,
he was obligated to report to the authorities twice a day and was subject to curfew.

4“4 R. v. Italy, (App. no. 12954/87), 22 February 1994. In this case, the submitter of
the application was ordered surveillance by the special police forces as well as house arrest
in the period, and he was not allowed to leave the apartment without permission.

45 Guidelines for the application of Article 5 of the Convention, the Right to Free-
dom and Security (2014). Council of Europe, European Court for Human Rights, 7.

“ Ibid, 5.

47 Ibid, 5.

* Krsti¢, G. (2018). Koncept pritvora u sudskoj praksi. Crimen (IX), 92.
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The legality of the treatment

Generally speaking, the provision of Article 5 of the European Conven-
tion on Human Rights guarantees the right to freedom and security of one’s
person which is guaranteed unconditionally to each individual. What is rel-
evant for this topic is the provision in paragraph 1 of the abovementioned
Convention, which focuses on the legality of the deprivation of freedom and
regulates the question of illegal deprivation of freedom in cases where the
laws themselves are not in accordance with the Convention.*

The legality of treatment appears as one of the crucial questions in the
European Convention on Human Rights, i.e. whether the European Court of
Human Rights is allowed to evaluate the legislatures of the signatory countries
in the process of establishing violations and, consequently, the provisions of
the European Convention on Human Rights itself. In Article 5 of the European
Convention on Human Rights, it is stated that the norms explicitly address the
application of the norms of the signatory countries” domestic law.>*® The notion
of legality is defined based on three aspects: in light of the deprivation of free-
dom itself, which has to be legal, in light of the procedure, and finally from the
standpoint of the alternative conditions for the deprivation of freedom. When
it comes to the legal deprivation of freedom, it has to be in accordance with
the national legislature, but if it happens that the national legislature is not
in accordance with the rules of the European Convention on Human Rights,
such a deprivation of freedom will not be considered legal. The legality of the
procedure of the deprivation of freedom is also evaluated from the perspective
of the norms of national law, and if they are not compatible with the Euro-
pean Convention on Human Rights, there will be a violation of the Convention
and thee violation is established by the European Court of Human Rights (i.e.
the Court is in charge of determining whether the national organs applied the
national regulations appropriately). Finally, the reasons for the deprivation of
freedom are listed in Article 5, paragraph 1, lines a) through f), with a special
focus on line c), which addresses the detention of persons for the purpose of
bringing them in front of a court in order to carry out the legal procedure. In
addition to the reasons listed in line c), the existence of an appropriate degree
of suspicion is required. *!

4 Matija, I. (2012). Djelovanje i postupanje policije u okviru ¢lanka 5. Europske
konvencije za zastitu ljudskih prava i temeljnih sloboda. Police Security, 21 (3), 478.

0 Tre$njev, M. A. (2016). Mere za obezbedenje prisustva okrivljenog i za nesmetano
vodenje krivicnog postupka, doctoral dissertation. Belgrade: Faculty of Law, University of
Belgrade, 17.

SHTLiE, P. G. (2006). Standardi lisenja slobode u svetlu Evropske konvencije o ljud-
skim pravima. Security, 4,533.
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In some decisions, such as Wassink v. The Netherlands,” The European
Court of Human Rights identified a wrong application of the provisions of the
domestic law of signatory countries, which constitute violations of Article 5,
paragraph 1 of the European Convention on Human Rights even though some
other violation had been pointed out. Also, in Bozzano v. France,> the Court
addressed the issue of the duration of detention even though the European
Convention on Human Rights itself does not regulate the length of detention,
but in this case, it identified a violation of a provision of national law pertain-
ing to the duration of detention, which was specified in relevant laws.

THE ROLE OF THE CONSTITUTIONAL COURT
IN VIOLATIONS OF THE RIGHT TO FREEDOM

The Constitution of the Republic of Serbia cites freedom as one of the
basic principles proclaimed in the act itself. Alongside the orders from Arti-
cles 30 and 31, which pertain to detention, it is also important to mention the
provisions from Articles 27 and 97, which ensure the realization of the rights
and freedoms of citizens, allow the evaluation of constitutionality and legality,
carrying out processes in front of courts and other state organs, as well as the
identification of violations of citizens’ rights and liberties granted by the Con-
stitution of the Republic of Serbia, and their reparations.>*

Regarding the terminology related to detention, the Constitution of the
RS employs the expression deprivation of freedom to denote the restrictions
of freedom and security while Article 39, paragraph 2 of the Constitution of
the RS uses the term restrictions on the freedom of movement. As in the case
of the European Convention on Human Rights, the Constitution distinguishes
between these two notions based on intensity and degree but there is no differ-
ence in nature and essence. The circumstances that are taken into consideration
depend on particular cases, and they are related to duration, kind, and conse-
quences of the undertaken actions. In addition, the elements such as the space
in which movement is restricted, as well as the duration of this restriction,
which is apparently the crucial criterion, are also taken into account.

The Constitutional Court is an organ that ensures that the rights guar-
anteed by the Constitution of the RS are realized if they have been violated,

2 W. v. Nederland, (App. no. 12535/86), 27 September 1990.
3 B. v. France, (App. no. 9990/82), 18 December 1986.

% Vazi¢, S. (2019). Odredivanje pritvora i kontrola produZenja pritvora. Pritvor i
druge mere obezbedenja okrivijenog u krivicnom postupku (medunarodni pravni standardi,
regionalna zakonodavstva i primena), 273.
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and, consequently, it allows the realization of the measures for securing the
presence of the defendant. There are two ways in which measures can be under-
taken. The first one pertains to the submission of constitutional appeals, whose
purpose is to protect human rights directly, and by means of these appeals,
the submitters point out potential violations of rights and liberties that are
guaranteed to them by the Constitution of the RS and requests that the Court
determine the (non)existence of these violations. The other way pertains to the
evaluation of the constitutionality and legality of certain general legal acts,
which represents an indirect way of realizing human rights and liberties.> The
European Court for Human Rights has taken the position that constitutional
appeals are effective in the sense of Article 35, paragraph 1 of the Constitution
of the RS, while, on the other hand, the Constitutional Court of RS the has
taken a different position and it is of the view that it has to remain restricted
by the content of the appeal and within the boundaries of the demand when
deciding on the violations of rights and freedoms. When deciding about the
constitutionality and legality of other general acts, the Constitutional Court
also gives an important contribution because, in this way, it protects human
rights and freedoms indirectly as well as “other objective values of the princi-
ple of constitutionality”.%

The procedure in front of the Constitutional Court
regarding constitutional appeals

As has been stated previously, constitutional appeals are a mechanism
by which submitters can affect the establishment of violations of the rights
guaranteed by the Constitution of the RS and on such occasions, the Consti-
tutional Court often references the provisions of the European Convention on
Human Rights and the decisions of the European Court of Human Rights in its
explanations.

One example is the decision Uz 3702/2016° in which the Court evalu-
ated a constitutional appeal referencing violations of Article 27, paragraph 1
of the Constitution of the RS as well as Article 5, paragraph 1, Line c¢) of
the European Convention on Human Rights. In the explanation of the deci-

55 Tre$njev, M. A. (2016). Mere za obezbedenje prisustva okrivijenog i za nesmetano
vodenje krivicnog postupka, doctoral dissertation. Belgrade: Faculty of Law, University of
Belgrade, 74-75.

6 T1i¢ P., G. (2013). Uticaj prakse Ustavnog suda Srbije na standarde ljudskih prava
u krivicnom postupku, Uloga i znacaj Ustavnog suda u ocuvanju vladavine prava, Bel-
grade: The Constitutional Court of the Republic of Serbia, 184-185.

7 Verdict of the Constitutional Court, Uz 3702/2016, from 15 October 2020.
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sion, the Court stated that the right from the abovementioned provision is not
substantially different from the corresponding provision of the Constitution
of the RS. Thereby, the Constitutional Court determined that the challenged
acts were issued in a procedure which was in accordance with the law, but
the police precinct in charge did not provide acceptable constitutional reasons
which would justify the detention of the person who submitted the application.
In this concrete case, the Constitutional Court cited the provision of Article
211, paragraph 1, Line 3 of the CPC, which is related to the danger of repeat
offending, and determined that the Higher Court in charge based its decision
on the criterion that the criminal actions were carried out on multiple loca-
tions, which is not a convincing reason to assume that the submitter of the
application would repeat the same offense in a short period of time. For these
reasons, the Constitutional Court found that the deprivation of freedom of the
submitter of the constitutional appeal was not realized in accordance with the
law, which is why their right to freedom and security was violated.

Also, in the case UZ No. 11708/2018%, the court accepted a constitu-
tional appeal by a submitter who claimed that their right to restricted detention
from Article 31, paragraph 1 of CPC was violated. In that case, the submit-
ter was placed in detention on the basis of Article 211, paragraph 1, line 3 of
the CPC (the risk of repeated offending) which was subsequently terminated
and commuted into a measure of house arrest with the prohibition of using
a mobile phone and the internet. That measure was extended on the grounds
that there was a danger that he would repeat the same crime in the near future.
When deciding on the existence of a violation of Article 31 of the Constitu-
tion of the RS, the Constitutional Court took the view that the constitutional
guarantee that the court would reduce detention time to the shortest possible
one entails the obligation of the court in charge to list the relevant reasons that
would justify the duration of detention and to carry out the procedural actions
with urgency. In this particular case, the Constitutional Court determined that
the defendant was arrested on August 8, 2018 and that the indictment in the
expedited procedure was not filed until September 27, 2018, which represents
a violation of the provision of Article 498, paragraph 2 of the CPC, which
regulates the duration of detention in the expedited procedure. Consequently,
there was also a violation of Article 31, paragraph 1 of the Constitution of the
RS. In addition, the Constitutional Court found that the challenged order did
not contain a justification which would be in accordance with the Constitu-
tion because it was based on a comment that the defendant made on the social
network Facebook concerning a rumour that his mother overheard at a market-
place, which could not disturb the public and justify prolonged detention.

3 Verdict of the Constitutional Court, Uz 11708/2018, from 1 October 2020.
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The procedure in front of the Constitution Court
in the process of evaluating the constitutionality
and legality of general legal documents

When it comes to the constitutionality and legality of measures for
ensuring the presence of the defendant, one significant decision is the decision
No. US I Uz 1490/2010 which rejected the constitutional initiative pertaining
to challenged provisions from Article 142, paragraph 1, lines 3, 5, and 6 of the
CPC from 2001. The submitter of the initiative challenged the constitutional-
ity of the abovementioned provision in relation to the provisions of Articles
31 and 34 of the Constitution of the RS. In particular, in relation to the reason
which concerns the danger of repeated offending, Article 142, paragraph 1,
line 3 of the CPC was challenged in relation to the provisions of Article 30 in
the form of the submitter’s claim that a comparative analysis of these two pro-
visions reveals that the provision of the CPC exceeds the limits imposed by the
constitutional provision. In the position that the National Assembly submitted
to the Constitutional Court on January 19, 2012, it was stated that detention is
primarily a measure of optional character in our legislature. Article 30, para-
graph 1 of the Constitution of the RS prescribes that detention is a measure
which is undertaken only if it is necessary for the uninterrupted execution of
the criminal procedure, which is sufficiently broadly defined to encompass all
the reasons from the provision of Article 142, paragraph 1 of the CPC. The
submitter of the initiative points out that the mentioned provision of the CPC
defines detention as a preventive measure because there is a danger of further
involvement in criminal activities on the part of the defendant, which is why it
is in contradiction with the Constitution, which grounds detention in the need
to ensure the defendant’s presence during the criminal procedure, as well as
the removal of the risk of impact on the procedure itself.”” The Constitutional
Court took the stance that the common denominator of all three grounds cited
in relation with the danger of repeated offending lies in special circumstances
and that they refer both to the crime in question and the perpetrator. Further,
the Constitutional Court mentions that the establishment of special circum-
stances is a legal obligation and they represent qualifying circumstances, a real
possibility with a high degree of probability of repeated offending and not an
abstract danger. In that sense, the Constitutional Court is of the view that this
definition reduces the possibility of arbitrariness on the part of the courts when
it comes to ordering detention.

% Tre$njev, M. A. (2016). Mere za obezbedenje prisustva okrivijenog i za nesmetano
vodenje krivicnog postupka, doctoral dissertation. Beograd: Faculty of Law, University of
Belgrade, 76.
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With regard to the objection by the submitter of the application that the
purpose of detention according to the provisions of the CPC is not in accord-
ance with the purpose of ordering detention according to the Constitution of
the RS, the Constitutional Court stated that this basis for detention serves the
purpose of protecting the interests of the initiated criminal procedure regard-
less of it being a preventive action because a potential repetition or completion
of the initiated crime or the execution of a crime that is being threatened with
would result in negative consequences for the criminal procedure itself. In
light of everything stated, the Constitutional Court took the stance that the
provision in question is not in violation of the general purpose of detention
prescribed in the Constitution of the RS, and that the initiator did not provide
justified reasons to support their claims.

CONCLUDING REMARKS

Detention has been used as a means of security the presence of the
defendant for a long time. In the past, it was used in order to guard the perpe-
trator until they are sentenced to bodily punishment or the death penalty, and
nowadays, it serves as a mechanism for ensuring the presence of the defend-
ant and an uninterrupted criminal procedure. Based on its respect for human
rights, contemporary legislature tends towards allowing detention only as a
last resort, when all other measures of securing the presence of the defendant
are inapplicable. On the other hand, there is a widespread view that detention
is the most suitable means to that end, and its frequent application and long
duration can lead to the danger of violating human rights, primarily the Euro-
pean Convention on Human Rights, specifically Article 5.

As one of the mechanisms for preventing the violations of human rights,
alternative measures that could be applied instead of detention can be used.
Even though Articles 197, 199, 202, and 208 of the CPC prescribe detention
as a measure that is applied when other, more lenient, measures for ensuring
the presence of the defendant are inapplicable,® it seems that in our legal prac-
tice, there is a widespread belief that detention is the most adequate measure
and its application is very frequent. Some of the alternative measures that can
be implemented are bail, house arrest (especially when it comes to individu-
als without criminal record and when it comes to less significant crimes or in
cases of attempted crimes).

% Criminal Procedure Code, (Official Gazette of RS, No. 72/2011, 101/2011,
121/2012, 32/2013, 45/2013, 55/2014 and 35/2019, 27/2021 — decision of the Constitu-
tional Court and 62/2021 0 0150 — decision of the Constitutional Court)..
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The restriction of detention after the indictment has been submitted is
one of the controversial issues that lead to the extension of detention. Our
earlier legislature® did not recognize temporal restrictions on the duration
of detention after the submission of the indictment. With the introduction of
the CPC from 2001 (CPC/01),% those legal institutes were modified and the
duration of detention after the submission of the indictment was restricted in
proportion to the severity of the crime and with reference to the stage of the
criminal procedure (the decision in the first instance and the decision in the
second instance). With the introduction of the CPC from 2011, the lawmakers
made significant changes to the provisions that deal with detention after the
submission of the indictment, and instead of precise timeframes a general pro-
vision in Article 216 was instituted.®* The provision that is currently in force is
not a compromise solution because it does not contain any vestiges of earlier
provisions, which were criticized because they allowed a lot of room for abuse
after the cited timeframes expired. However, the current provision also leaves
room for potential abuse.

The European Court for Human Rights does not engage in the interpre-
tation of domestic laws of the signatory states. Instead, it ensures that they
are in accordance with the European Convention on Human Rights. Case
law shows that the subject of the applications before the European Court for
Human Rights are mostly mistaken applications of the provisions of the CPC
and less frequently the nature of the provisions themselves.

The case law of the European Court for Human Rights is rich and it
provides guidelines for the Constitutional Court in deciding on constitutional
appeals submitted by persons who claim that their Constitutional rights have
been violated. In that way, in addition to the decisions of the European Court
for Human Rights, the position of the courts themselves is being shaped, and
the guidelines are being formulated with the aim of avoiding future violations
and misapplications of the laws, and the CPC in particular.

According to statistical data, the total number of incarcerated individu-
als in Serbia, including in temporary detention facilities, is 10,900 (April
15, 2020), 17.2% of that number are detained persons (data from December
31, 2019). It is important to emphasize that the official capacity of detention

! Criminal Procedure Code from 1953 and 1976.

2 Criminal Procedure Code, (Official Gazette of the FRY, No. 70/2001 and 68/2002
and Official Gazette of the RS, No. 58/2004, 85/2005, 115/2005, 85/2005 — other law
49/2007, 20/2009 — other law 1 72/2009).

% Criminal Procedure Code, (Official Gazette of RS, No. 72/2011, 101/2011,
121/2012, 32/2013, 45/2013, 55/2014 and 35/2019, 27/2021 — decision of the Constitu-
tional Court and 62/2021 0 0150 — decision of the Constitutional Court)..
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facilities and prisons is 10,323 (April 15, 2020)%, which can indicate a broad
use of detention, if one takes into account the share of detained individuals
in the total number of persons in detention facilities, which would amount to
approximately 1875 persons.

The suggested solutions for reducing the orders of detention as a meas-
ure for ensuring the presence of the defendant and the uninterrupted execution
of the criminal procedure range from restricting the duration of detention
after the submission of the indictment, over more frequent uses of alternative
measures for ensuring the presence of the defendant whenever possible, to the
education of the employees and better organization of the justice system.

It is necessary to incentivize the use of other measures for ensuring the
presence of the defendant and uninterrupted execution of the criminal proce-
dure, such as bail or house arrest. Bail is an effective alternative for detention
because it can be set for a person who is already in detention allowing for
the possibility of their release on the condition that they provide a requested
monetary guarantee. In addition to reducing the burden on correctional facili-
ties, it would prevent the negative influence of other prisoners on the detained
individual. When it comes to house arrest, the use of electronic tracking sys-
tems is useful as a way of surveilling the defendant in order to achieve effects
similar to detention because the defendant is under constant surveillance by
the authorities.

Despite the intentions of the lawmakers to underscore the urgency in
acting on cases involving detention in order to remove the negative effects,
there are still some shortcomings in their application. The rules of criminal
procedure should strike a balance between the duration of detention and the
respect for basic human rights because “freedom is a natural right whose fur-
ther specification is equality under the law.”®
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