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CA’KETAK: Y oBoM paly ayTOpKa aHalM3Mpa HauMHE KO-
jUMa ce WITUTE MOTPAXUBAMKA 3aMOCICHUX Yy IOCTYIIKY credaja
HaJl IBbUXOBUM IIOCIIOZABIEM. Y IIPBOM JIeJIy pajia pPa3sMOTPEHH Cy
pa3IMYUTH MOJAIHMTETH 3alITUTE KOjU Ce NPHMEHbYjy caMoCTall-
HO WIH Yy KOMOMHAILIMjU ca JIPYI'MM CpEICTBMMA, & CBE y LUJbY
npyXama 00JbeT 3aIITUTHOT OKBHpA 3alOCIeHNMa y cTedajy. Llen-
TpaJHM JIe0 paja mocBeheH je muTamy IelIOTBOPHOCTH Jomaher
CHCTEMa 3AIUTUTE KOjU Ce MEPU CTEIICHOM HAMUpPEHa ITOTPaXKUBA-
Ha OBE BPCTE MMOBEpHJIALiAa Y CTEYajHOM IIOCTYIKY OJHOCHO OpojeM
ycBOjeHHuX 3axteBa npen @ongom comuaapHocTu. la Ou ce xebeHn
[MJb TIOCTUTA0 HEONXOJHO j€ 3AIUTUTY MOTPAKUBAA 3AIIOCICHHX
CMECTHTH Y jellaH IIHUPH KOHTEKCT KOjH IOJpasyMeBa XapMOHH]Y
WHCTUTYTa PAJHOT M CTedajHOr mnpasa. Kako To Koj Hac HUje Ciry-
4aj ayTopKa ykasyje Ha OpojHe mpakTU4YHe mpodieme Koju 300r Tora
HACTajy, a KOjU Cy HICHTU(UKOBAHU MOCPEICTBOM HHTEPBjya ca
3anociieHnMa y DoHy COMMIAPHOCTH M aHAJM3M M3BEIITaja O pa-
Iy OBe MHCTHTYyIHje 00jaBJbEHUM O] FbeHOT OCHHBama. Ha camom
Kpajy yIOpeaHH mpernie]] MoKasyje Aa Cy paJHOIpPaBHH MEXaHU3MHU
3aIITHTE 3alOCJICHUX OTPaHMYEHOr JoMaliaja U Ja Ou ce y ToM

" tijanarkovacevic@gmail.com
" Pan je mpumiber 30. 8. 2021, a npuxsahen je 3a objaBibuBase 2. 2. 2022. roauHe.

324



T. KoBaueswuh, /Jenoiticoprociti domaheZ cucitiena 3awinuitie..., cTp. 324-352.

CMHCITy MOIJIO PasMHIIUbATH O BUXOBOM IMPOLINpEY (y3 aleKBar-
HO TpuiIarohaBame), 1 Ha OHE MOCIONABLE KOjU HUCY MOKPEHYIH
(dopMmanHy credajHy mpouexypy. Ped je o jeTMHCTBEHOM TEOPH)jCKOM
npeiory koju 3aspelyje naxmy Oynyhu na ce y paay monasu of
XHnoTese a 6M CHCTEM 3alITUTE 3allOCICHUX 3a HEM3MHPEHaA I10-
TpaXuBamba OUO 3HATHO JCJIOTBOPHHjU J1a CYy OHM BHIIC YIIO3HATH
ca pagom DoHIa COMMIAPHOCTH U JIa je caM HauWH OpraHu3aluje
pana ®onna apyrauuju.

Kwyune peuu: 3anocnenu, creyaj, @oHI COTUIAPHOCTH, IPU-
BUJICTOBAE TOTPAXKUBAKA, I'APAHTOBAKE HCIUIATE HEHAMHPEHHX
noTpaxkuBama, Pernybnuka Cpouja

YBOJ

AKo je MMOBMHA IYy)XHHKa [OBOJbHA 33 M3BPIICHE CBHX TpaKOUHA
noBepuiiaila OHU lie CBOje 3axTeBe Mpema IY)KHUKY OCTBAPHTH Yy LEIOCTH
0e3 MKakBUX paBHUX Mpobiema. Curyaluja ce JPACTUYHO MEHha Kajaa Cpel-
CTBa KOjUMa PacIiojiaXke MYKHHUK MOCTaHy HEIOBOJbHA 32 IMOTIYHO HAMHPECHE
cBUX moBepmiana. To JOBOIM 0 CTBapama XaOTHYHE CUTYalldje YTPKUBAkA U
O6opbe y xojoj he camo onu cHaxkHUjU W3ahu kao nmobeauuuu. [Ja 6u ce crpe-
YA CUTyallhja HEKOHTPOJIMCAHE rpabexu MpeocTale MMOBHHE IY)KHHUKA,
NpaBO KOHCTHUTYHIIIE TToceOHa MpaBuiIa MOCTYIIKa BUXOBOT HaMKpema. Jlakie,
CTe4aj je MPBOOMTHO HACTA0 KAO0 MHCTPYMEHT KOJCKTHBHE 3aIITUTE MOBEPU-
Jana y oKpy»kermby HEeIOBOJbHOM 3a peasii3alujy BhHXOBHX ITOTpaKHBamba. '

[Toepuornu cy HajOpoOjHU]ja U HAjpa3HOBPCHHU]jA rpylia yYeCHUKA CTEYa]-
Hor moctynka. BehnHa 3akoHonaBctaBa, y Behoj wim Mamoj MepH, U3l1Bajajy
U3 Te TPyIIe 3arocieHe Kao noceOHy KaTeropjy moBepuiiana o Kojoj ce Mopa
BOAMUTH padyHa. Pa3nosu 3a TakaB OpUCTyIl cy Buiiectpyku. IIpBo, oTBa-
pame CTeYajHOr MOCTYIKa MoCcTaje 030HMJbHA MPETHha IYOUTKY 3alociierha.’
Jpyro, OmacHOCT Ja BUX0Ba MOTPaXKHBama 110 OCHOBY pamHOr omHoca Hehe
OWTH HAMHPEHA Yy LEIOCTH WK Y MPETEKHOM JIeNy, Te a he ocTaTu mpa3Hux

Finch, V. (2009). Corporate Insolvency Law: Perspectives and Principles,
Cambridge New York: Cambrige University Press, 9; Visekruna A. (2013). Pravni polozaj
zaposlenih u stecajnom postupku. Beograd: Pravni fakultet Univerziteta u Beogradu, 15;
Radovi¢ V. (2018). Stecajno pravo — Knjiga prva. Beograd: Pravni fakultet Univerziteta u
Beogradu, 31-32.

2 Posebno ugrozeni u nalazenju novog posla su zaposleni ¢iji se radni vek blizi kraju.
Sarra J. (2008). Recognizing workers’ economic contributions: the tretmment of employee
and pension claims during company insolvency: A comparative Study of 62 Jurisdictions.
JoctynHo Ha: https://www.iiiglobal.org/sites/default/files/105 Recognizing Workers Eco-
nomic_Contributions.pdf (nmpuctymseno: 26. 8. 2021).
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pyky. OBaKBO cariielaBar-¢ CTBapH j€ CacBHM OIPAaBIaHO jep ce HcIriara
3apajie BpIIM TE€K HAKOH W3BpIIeHE mpecTanuje paga.’ Tpehe, HemoryhHoct
caMO3allITUTEe KPO3 yroBapame oapeheHmx Kiaysyna Kao pe3yiaraT eKOHOM-
CKE CYNEPHOPHOCTH jEeIHE CTpaHE YTrOBOPHHIE. Y IPAKCH CE 3aKJbYUHBAIHC
yroBopa O pagy CBOIM Ha IOTHHCHBAIKC CTAHIAPAM30BAHHUX YroBOpa yHa-
Ipesl MPUIPEeMIJbEHAX O] CTpaHe IOCJIoAaBla, 0e3 MoryhHOCTH mperoBopa o
yCJIOBMMA paja WM BUCHHM 3apane. OCuM Tora, ped je O JHIUMa Koja II0
MIpaBWITY ITOCIe/ha Ca3Hajy 3a (MHAHCHjCKO nocpHyhe JyKHHKA IITO HYKHO
Bonu HemoryhHocTu ajekBaTHe OnaroBpemeHe peakiuje. HakoH HacTymama
CTe4yaja CBE EBEHTyalHe aKTUBHOCTH Ou Owmie 3akacHene. UeTBpTo, Hemo-
BOJbHa HMH(pOpPMUCAHOCT O (UHAHCHjCKUM TiepdopMaHcamMa IMOCIOAaBIA
WK TIaK HEMOTYNHOCT HallaKera 3arlociieha Ha JIPYTrOM MECTY, HApOUUTO Y
MambUM CpelMHaMa IJie jeJaH MOCioaBall 3arnolubaBa MPEeTeKHNU A0 PaHo
crocoOHOT cTaHOBHUINTBA. [1eTo, eKOHOMCKa 3aBHCHOCT Of MOCITOAABIA KOja
MIPOM3NIa3H U3 IMMHUTHPAHE PACIPIICHOCTH PU3NKA FHETOBE MHCOJIBCHTHOCTH.
3a pa3yMKy o] yJarada Koju MOTYy ITUBEp3u(UKOBATH MOPTPOINO U TUME CMa-
BUTH PU3HK yllarama, 3al0CiIeHH 110 NPaBHIy paje KO jeAHOT mocioaanma.
Ilecro, 300r MHTErpUCAHOCTH 3aNOCIEHHX Y PajHy CpeAuHY, Y nopehemy
ca JAPYruM IMOBEpUOIMMa BUXOBa Be3a ca ApymTBoM je uBpirha. 11 koHauHo,
HajBaXxKHH]je, moTpeda Ja ce 00e30e/1e er3ucTeHIMjaiHa CUTYPHOCT U 3aIITUTH
OCHOBHa JIpyIITBEHA BPETHOCT.’

Maxo mMaTepuja cTedaja HIje OCMUIIJbEHA Ca IIMJBEM Ja Ce TIOCEOHO OaBH
3arociieHuMa Kao OJIBOjEHOM CKYNHMHOM IMOBepHiiala, JBa CTEYajHOIpaBHA
WHCTUTYTa WITAK JIOTHYY 3amociieHe. [IpBU je yTuIaj OTBapama CTeyajHOT
MIOCTYTIKAa Ha YTOBOPE O Pamy, JOK je OIPyTH TPETMaH HBHXOBUX MOTPAKUBAHA
y OTBOPEHOM CTEUajHOM MOCTYIKY. Kako mocieaniie cTedaja Ha pagHONpPaBHU
CTaTycC 3aroClIeHHX IpeJa3h OKBHPE OBOT paja, lajha MaKma Ouhe ycmepeHa
HA IT0JI0Ka] IOTPaKMBaka 3aIlOCICHAUX Y MIOCTYTIKY CTEYaja Hall ITOCIOAAaBIEM.

3 Tucker E. (2005). Shareholder and Director Liability for Unpaid Workers” Wages
in Canada: From Condition of Granting Limited Liability to Exceptional Remedy. Law and
History Review, 26(1), 57-97; Bumekpyna A. (2016). OaroBopHocT aupekTopa 3a HEH-
criaheHa moTpaXkuBama 3aloCiIeHUX y Cilydajy credaja nocnogasua. Citpanu upasHu sicu-
soit, 60 (3), 78.

4 Mucciarelli M. F. (2017). Employee Insolvency Priorities and Employment
Protection in France, Germany and the United Kingdom. Journal of Law and Society, 44
(2), 264.

5 Pagosuh B. (2018). Cimmeuajno iipaso — KrouZa iipsa. beorpan: IpaBHu dakynrer
VYuusepsutera y beorpany, 177; Finch, V. (2009). Corporate Insolvency Law: Perspectives
and Principles. Cambridge New York: Cambrige University Press, 666—667.
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MHOI'OBPOJHU CUCTEMMU 3ALITUTE
IHOTPA’KUBABA 3AIIOCJTEHHUX

3amocineHu ce y CTe4ajHOM MOCTYIKY IITUTE Ha pa3nuuuTe HauuHe. [Ipu-
3HaBambC OTPOMHOT 3Ha4aja 3aMOCICHUMA y NMPHUBPEAHUM IPYIITBHIMA JaTHPa
jom ox mpBUX rpah)aHCKUX KOAU(UKAIMja KOje CYy yCTaHOBUIIE CUCTEM IIPHUBH-
JIeTHja 3a Hajy)Xu KPyr 3amocicHux.’ BpeMeHOM ce cXBaTHIIO 1a je marepuja
3aIITUTE 3aI0CICHUX N3Y3ETHO CIIOKECHA M 3HaYajHa 3a TPUBPEIHY Pa3BOj jeTHE
3eMJbe, YMME MTUTAahE OCTBAPHBAha MMOTPAKUBAA y CTEUAjy MTOCTaje IPeaMET
OpojHHX W3BOpA MpaBa pa3auyuTe NpaBHe cHare.” TeMaTHka HAMHUpEHA 3aI0-
CIICHUX Y CcTeuajy Moke OuTH ypeheHa credajHONIpaBHUM, pagHONPABHUM, T1a
4yak ¥ ycTaBHUM ofpenbdama.’ Ocum Tora, cBe Belie mpekorpaHnYHEe aKTUBHO-
CTH KOMIIaHHWja CTBOpHIIE cy NOTpely 3a NpubimkaBambeM OpPOjHUX MPaBHUX
CHUCTEeMa LITO je pe3yATHpajo JOHOUICHEM poNKca Ha YHUBep3aaHoM (Mebhy-
Hapo/Ha opraHu3aiyja pajaa) U peruoHaaHoM HuBoy (EBporcka yHuja).

¢ Mako mpeTexe 1a je pOAOHAYENTHHUK CHCTeMa TpuBmierdja HamomeoHoB 3akOHMK
(1804), Ha3HaKe NMPHUBUIICTOBAHOT TPETMaHa MOT'Y C€ YOUHUTH Y paHuje 1oHeToM TockaHCKoM
credajHoM 3akony (1713). V.: Mucciarelli M. F. (2017). Employee Insolvency Priorities
and Employment Protection in France, Germany and the United Kingdom. Journal of Law
and Society, 44 (2), 265. Ynopenu: International Labour Conference, 91 st Session 2003,
Report IIT (Part 1B), Third item on the agenda: Information and reports on the application
of Conventions and Recommendations, General Survey of the reports concerning the
Protection of Wages Convention (No. 95) and the Protection of Wage Recommendation
(No. 85), 1949, Report of the Committee of Experts on the Application of Conventions and
Recomendations (articles 19, 22 and 35 of the Constitution) — W3Bemraj MOR-a (2003).
JloctynHo Ha: https.://www.ilo.org/public/english/standards/relm/ilc/ilc95/pdf/rep-iii-1b.pdf
(mpuctymseno: 15. 12. 2019); Panosuh, B. (2018). Ciweuajuo upaso — Krouza iipsa. beo-
rpaxa: [IpaBuu ¢axynrer Yausepsutera y beorpany, 178; Bumekpyna A. (2013). Ilpasuu
itonooicaj 3aiiocnenux y citieuajuom tiociuyiixy. beorpan: IlpaBuu (akynreT YHUBep3uTeTa
y beorpany, 25.

" BumiekpyHa, A. (2013). Op. cit., 25.

8 ITobap moka3aress 3a Ty TBpAmY Ccy ycrasu Ilepya u Mekcuka. CpGuja je 10 j10-
Homewma 3akoHa o paxy 2005. ronuHe KOjuM je ocHOBaH DOHI COMMIAPHOCTH MOCTYIIaK
HAMHpPEHa MOTPAXKUBAA 3AMI0CIICHUX Y Cily4ajy CTeuaja BhUXOBOT I10CI0ABIA HCKIbYUYHBO
pe3epBHcaa 3a cTedajHo 3akoHOAaBCcTBO. Y lllmaHuju je rapaHTHa MHCTHTYIMja OCHOBAaHA
jomr 1976. romune Oymyhu mga mpolieHaT HaMHPEHa 3aIOCIEHNX Y OKBUPY CTEYajHe MpoIie-
Jype 3aBHCH O]l BUCUHE YHOBYCHE CTE4ajHE Mace Koja 00yXBara UMOBHHY y BIACHHIUTBY
CTEYajHOT TY)KHUKA M3 YHjer Kpyra ce UCKJbYUyjy XHUIIOTEKapHE HEIOKPETHOCTH, CTBAPH
KyTUbEHE Ha JIM3HMHT WM y3 33/IpiKaBarbe mpasa cBojuHe. Murcia G. J. (2016). Las garantias
del salario ante la insolvencia de la empresa en la jurisprudencia delribunal de Justicia de
la Unidn Europea. Revista International y Comparada de Relaciones Laborales y Derecho
del Empleo, 4 (2), 7.
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CucTeMu 3amTHTe 3aM0CICHUX Y CTeYajy HUCY JeIHHUCTBCHU. YIOpPE-
HOIIPABHO [TOCMATPaHO MocToje Tpu cucrema 3amrute.’ [IpBu cucteM ce CBOIU
Ha JaBare INPUBUIIETOBAHOI CTaryca 3allociieHHMa y credajy 3a oapehena
MOTPAKUBAKA, JOK CE JPYTW OJHOCH HA HCIUIATy TapaHTOBAHHUX MOTPaXKU-
Bama U3 MOCEOHMX CpejicTaBa (POH/A, OCHOBAHOT y Te cBpxe. Tpehu cucrem je
MEIIOBHUTOT KapakTepa U KOMOHMHYje eIeMEHTEe IPETX0THA TBa, KOjU Ce YECTO
03HAuYaBajy Ka0 CTEUajHONMPABHU M paaHONpaBHu obmunu 3amTure.'” Petke cy
npxase, monyT Ectonuje u Yjenumennx Apanckux Emupara, xoje He o3Hajy
HUjeaH Ol M3JIOKeHHX cucteMa.'! OCHM OBHX TPaJHOIMHAIHUX 3allTHT-
HUX CHCTeMa, 0 KojuMa he BUIlle OMTH pedd y HACTAaBKY TEKCTa, jaBJbajy ce U
MOJICpHH OOJIMIIU 3AINTUTE 3aM0CICHUX KOJH C€ 0CTamajy Ha UMOBUHY APYTHX
JIMIa, @ HE Ha CTEYajHOr IY)KHHUKA — MOCI0AaBIa.

Herarushe edexrte ommyunBama Tpeba na ocehajy oHu koju cy Owim
YKJBYYCHHU Y Taj MPOIEC OMHOCHO KOjH Cy Ha Bera MorIH Ja yTudy. [IpuMerHa
je TeHJeHIIMja MOon3ama CTaHAapa OATOBOPHOCTH JUPEKTOpA Kao CPEICTBA
JMCIHIUIMHOBaWka U KoHTposie. OHM Tpeba J1a OCTyNajy Ha UCTH HaYMH KaKo
y moba mpochepuTeTa, Tako M y KPU3HOM MEpHOAY 3a MPHUBPETHO IPYIITBO.
Ocum TOTa, OMpaBlaHO je Ja JIMIa KOoja ydYecTBY]y y Ppacmojesid JI00UTH
CHOce Jieo TyOuTaka. MelyTuMm, mupeme OArOBOPHOCTH HA JUPEKTOPE H/HIIH
aKIMOHApe NPHUBPETHOT APYIITBA C€ OMITPO KOCH Ca OCHOBHHM KOMIIAQHH]-
CKOIPAaBHUM NPHHIUIIOM OTPAaHHYEHE OATOBOPHOCTH, 300T Wera ce OBaj BUA
JIOJIaTHE 3aIITUTE 3aMOCICHUX TocMaTpa ca anuMmosureToM.* OcraBibajyhu TO

° Hucy cBHM CHCTEMH JOCTYIIHH CBHM JpkaBama. JIp>kaBe wiaHune EBpoICke yHH-
je, Kao W Ap)KaBe KaHAMIATH, UMajy oOaBe3y (opMmupama noceOHe MHCTHTyLHje Koja he
rapaHToBatH oapeleHa MoTpakuBama 3aloCiIeHNMa, JO0K ce OpraHH, (MHAHCUpAKmE U Pajl
HHCTYTHLMja PEryIHIly HalMOHaIHUM npaBoM. O oxroBopHocTH Ipxase Mramuje 360r
moBpezie oBe obaBe3e BUICTH Ipecyny y npeamety Francovich. Szyszczak E. (2000). EC
Labour Law. Harlow: Pearson Education Limited, 122—124.

10 Pamymosuh, B. (2014). Creuaj y Cpbuju — uumenuile, 3abiyne 1 HeHaMepaBa-
He nocnenune. Exonomcka wonuitiuka Cpouje y 2014: Mozyhnocit tipugpeonoé pacitia y
yenosuma pepopmu u guckaane xonconuoayuje (yp. lomkuh, b., Apcuh, M.). beorpan:
Exonomcku daxynrer YHuBepsutera y beorpany, 136—137; Paposuh, B. (2018). Cizeuajno
iipaso — Kmwuza iipea. beorpan: IlpaBuu ¢axynarer Yuusepsurera y beorpany, 191; Bumie-
KpyHa, A. (2013). IIpasnu tionoocaj 3aiiocienux y ciieuajuom iociayiiky. beorpan: IpaBHu
(dakynrer YHuBepsureta y beorpany, 108.

1 Sarra, J. (2008). Recognizing workers’ economic contributions: the treatment
of employee and pension claims during company insolvency: A comparative Study of 62
Jurisdictions. Available at: https://www.iiiglobal.org/sites/default/files/105_ Recognizing
Workers_Economic_Contributions.pdf (mpuctymseno: 26. 8. 2021), 10.

120 BUXOBUM JIOOPHM U JIOIIMM CcTpaHaMa v.: Buiiekpyna, A. (2016). Oarosopaoct
JIUPEeKTopa 3a HeuclulaheHa MOTpakMBama 3aloCICHUX Yy CiIydajy cTedaja IOCIIOAaBIa.
Cimipanu fipasnu scusoii, 60 (3), 82—85.

13 Anderson, H. (2008). Directors’ Liability for Unpaid Employee Entitlements: Sug-
gestions for Reform Based on Their Liabilities for Unremitted Taxes. Sydney Law Review,
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[0 CTPaHW, 3ajeIHHYKA I[PTa CBHUM HABEICHHM CHUCTEMHMA j¢ FUXOB ex post
3alITUTHH KapakTep.

CucreM TpUOPUTETHOT HAMHpEHa MOTPAKUBAMKba 3alOCIEHUX U3 CTe-
YajHe Mace, Kao M CHCTEM rapaHTHE MHCTUTYIIMje, UMa CBOje HEJOCTaTKe Ta
ce crora Behu Opoj apkaBa, Mehy kKojuMa W Hallla, ONPENeITNo 3a XUOPHUTHU
CHCTEM KOjH UX OTKIama. MelhyTuM, yBohermbe BUIIECTPYKOT CHCTEMA 3alITUTE
HE 3Hauu HYXXHO OOJbH TOJIOXKA] 3alOCICHUX. AKO MEXaHM3MH M3 KOjUX je
n3rpalleH HHUCY KOXCPEHTHH U YCKial)eHH y IOBOJPHOj MEpH, BHUIIECTPYyKa
3aIlTUTA 3al0CICHUX HE OCTBapyje CBOj NMyHH edekar, ITO je, YAHHU Ce,
ciIydaj Koj Hac.

3AINITUTHU CUCTEM Y CPBUJHN
CreyajHonpaBHA 3aLUTUTA KPO3 NIPUBUJICIOBabE MOTPAKHBAKA

JlaBameM moBJiamheHor Moyiokaja MojeIMHUM MOBEpUOIIMMa Y CTe4ajy
OJICTyIIa c€ O] OCHOBHOT MNpHHIUMA par conditio creditorum. ®opmupame
UCIUIaTHUX PEIOBa, a HAPOYUTO H3IBajarbe MOTPaXKMBama onpeheHmx kare-
ropuja TOBEpWIIalla, HANAa3W CBOjEe ONpPABIAlkE Yy 3aXTEBHMa IPABUYHOCTH.
MebyTtum, noBnamhyjyhu jenne moBepuoiie nmospelyje ce mpaBo APyrux 300r
gera ce OMET TAaKBOT OJCTYIama MOpa jaCHO OAPEAMTH ¥ MPaBEIHO MOCTa-
BUTH Kako OM OMO JPYIITBEHO MPHUXBAT/FUB. 300T TOra HEKU ayTOPU HCTUIY
Jla ce HeraTHBHe IIOCJIe/IUIIe CTe4aja HeolpaBaHo npedaiyjy Ha Jpyre IoBe-
puole (HIIp. *PTBE AEIMKTA) KOjU Ce Takohe cMmarpajy parmbHBOM CTpaHOM.'
Nmajyhu y BuIy 5@ cBakW M3y3eTaK OJ MpaBWIa UMa CBOje TpaHUIlE, TaKO
U TIPUBIJICTOBAGC 3allOCICHUX MMa CBOja orpanudema. [lopen tora, mmMu-
THpame MPHUBWICTHja j¢ JeIIMHU HAYMH Jia ce ycrocTaBu OaiaHc u3Mmely He
camMo moBepmiana Beh M Ipyrux ydecHHWKa y CTEUajHOM IIOCTYNKY YHjU Cy
HHTEpecH cynporcraBibenn. Ho, ca myre crpane, OpojHa orpaHHUYCHA TOTpa-
JKUBama 3aIlOCIICHUX MOTY OTBOPUTH IHUTAE NEIOTBOPHOCTH MOCTABIHEHOT
3alITUTHOT OKBHPA.

30 (3), 493-497; Tucker E. (2008). Shareholder and Director Liability for Unpaid Workers’
Wages in Canada: From Condition of Granting Limited Liability to Exceptional Remedy.
Law and History Review, 26 (1), 59; ynopenu: Mucciarelli, M. F. (2017). Employee Insol-
vency Priorities and Employment Protection in France, Germany, and the United Kingdom.
Journal of Law and Society, 44 (2), 265.

4 Kimhi, O. (2015). Getting more than Justice on Paper: Bankruptcy Priorities and
the Crisis of Unpaid Wages. Hofstra Law Review, 44 (1), 4; cynporuo: Finch, V. (2009).
Corporate Insolvency Law: Perspectives and Principles. Cambrige. New York: Cambridge
University Press, 667.
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[TpuBHieroBame MOTPaXKMBamkha MOYMBA Ha JBa Kosoceka.'’ TIpyxame
HeoOe30eheHnM moBepronMMa — 3al0CIIeHHMa IPUBHIIETOBAH CTaTyC Y OJJHOCY
Ha Jpyre HeobOez0OelheHe moBepuole (T3B. MPUBWIIETH]ja MPBOT CTEICHA) MU
MIPUBHUIICTOBAKE 3aMIOCICHUX Y OJIHOCY Ha CBe MoBepuole, obe3behene u Heo-
0e30elhene (T3B. mpuBHIIeTHja ApyTOT cTeneHa).'® [IpuBnieroBame 3am0CICHIX
y OIHOCY Ha JpyTre MOBEPHOIC KOjU HHUCY YCTAaHOBHIIM CPENCTBO 00e30ehema
U HHUje HEKa MpHUBHJIETHja, 300T 4era ce jeJUHO NMPHUBMUIIETHja APYTOT CTEICHA
cMaTpa UCTHHCKOM mpuBmiernjoM.'” Kako HUjeJHO CTE€YajHO 3aKOHOAABCTBO
He Jlaje MPUBUIETOBaH CTAaTyC MCKJbYYHBO 3allOCIIEHHMa, y YIIOPEIHO]j JINTe-
parypu ce mpaBu mapaiena umel)y omiire u crenujanne npuswiernje.'® Ha
Taj HAYMH CE TOCTIDKE PaHTHUPAIbe YHYTap Pa3IUUUTHX IHOTPaXKHBama Koja
Cy MCTO KaTeropucaHa, kao npusuieroBana. OIHOC TeHepalHe U ClielnjaiHe
MPUBIJIETHje MOKE OUTH MOCMAaTpaH U KPo3 MPH3MY HMOBHHE KOja CITY>KH 3a
Hamupewa. [eHepanHa NMpuBWIETHja UMa IIUPE JIEjCTBO, jep ce CyOjeKT o0y-
xBalieH TPHUBWIETHjOM HAMHpPYje W3 IIEJIOKYITHE MMOBHHE JYXKHHKA, JIOK CE
JIOMET CIelujaliHe MPUBUIIETHje UCHPILbYje Ha oapeleroj crBapu.'”’ Onpelu-
Bambe NMPUOPUTETHUX HCINIATHUX PEAOBA Yy CTEUAjHOM IOCTYTKY j€ OCETIHHBO
MUTAkE KOjeM Ce MOXKE PAa3IMYUTO MPUCTYNHTH. Tako ce W IMO3WIHja 3aro-
CIICHHX Yy CTE€YajHOM IIOCTYIIKY JPACTUYHO MEHalla Y 3aBUCHOCTH O] CHCTeMa

15 CrapJbame 3al0CICHUX Ha MPBO MECTO MOXE OMTH M3pa3 MOJIUTHYKE QHI030¢uje
WM UMatu ay0Jbe XyMaHucTHuke 1molyne. bumo kako 6o, OHU 300T CBOT jeIUHCTBEHOT
nonoxaja 3aciyxkyjy npuoputer. Wood, P. (2007). Principles of International Insolvency.
London: Sweet & Maxwell, 250.

' AMEpHUKO MpaBO Kao MPOTHBTEXY 3a MPUBUIIETH]y MPBOT CTENEHA JOIMYIITa KOH-
CTUTyHCahe NoceOHe 3aJ0re Ha IMOBUHHM TOCioAaBLa (eHr. wage liens). Tume ce ycnocra-
BJba PABHOTEKA Y HAMHUPCHY CTCUAjHUX MMOBEpHIala U 00JbE OCTBApYje LHJb CTEYAJHOT 10~
crynka. Yemin, E., Bronstein, S. A. (1991). The protection of workers’ claims in the event
of the employer’s insolvency. Geneva: International Labour Office, 1991, 16; Kennedy, R.
F. (1995). Statutory Liens In Bankruptcy. Dostupno na: https.//scholarship.law.umn.edu/
cgi/viewcontent.cgi?article=2312&context=mlr (mpuctymbeno: 20. 12. 2020).

17 TloToma MpUBMIIETHja CE jOII HA3MBA M CYNEPIPUBUICTHjOM 300T BEHOT arcoyT-
HOT KapakTepa y MOCTYNKy Hamupema. [IpuxsalicH je y manoM Opojy 3emasba nonyt PpaH-
nycke, lllmanunje, bpasuna, ExBanopa, Mekcuka u [lepya. Y mopen cnabe pacmnpocTtpame-
HOCTH 00pyY CyleprpHBHIIETHja HUje UCTH. Y HEKHUM 3eMJbaMa Ce OTHIUIO TOJHKO JaJIeKO
y NPUBUIICTOBARY 3aMOCICHUX Jla CE CTCYAjHOM YIPABHUKY MOXE YCKPAaTHTH MOTyRHOCT
3a HaKHa/y CTBApHUX TPOLIKOBA KOj€ je MMA0 Y MOCTYNKY YHOBYEHa MMOBHHE CTEUajHOT
Iy)KHHKa M3 KOje Cy ce 3armociieHn HamMupwin. OBaKkBO pelielhe MOXe 030UIBHO YIPO3UTH
ypenHo crpoBolheme cTedajHor moctymnka. Yemin, E., Bronstein, S. A. (1991). Op. cit., 31.

18 Yemin, E., Bronstein, S. A. (1991). Op. cit., 27.

19 Kao miycTpaTuBaH IpUMep MOXE MOCIYXXHUTH MPaBo APreHTHHE Koje Aaje Tmpe-
HOCT y HAMHpPEHY M3 CpejcTaBa JOOUjeHHX MPOAAjoM 3rpajie CBUM JIMIMMA Koja Cy yde-
CTBOBaJa y meHoj mirpammu. Mucciarelli, M. F. (2017). Employee Insolvency Priorities
and Employment Protection in France, Germany and the United Kingdom. Journal of Law
and Society, 44 (2), 263.
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npuBpehUBama U JPYNITBCHUX NPWIHKA. VICTOPHjCKU MOCMAaTpaHO CTEUajHO
MPaBO Ce MEHAJI0 y MOINEAy TPETHPama 3aloCICHUX y CTe4ajy LITO Ce Haj-
BUILIE O/IpaYKaBaJIO Ha UCIUIaTHE penoBe. Jla ce yrao miegama Ha 3arocieHe
MEHa0 TOKa3yje TIeproJl Y KOjeM Cy 3alOoCICHH Y PeIy 32 HAMHPEHE CTajaln
Ha caMOM Kpajy, Kao ,,BiacHuIM” npenyseha. [Ipyra kpajHOCT je ony3uMame
HeucrutaheHnM 3apajiaMma KapakTep MOTpaKMBarkba Kako OH ce 3al0CIeHH HaMHU-
PHJIH 3aje[IHO Ca TPOIIKOBMMA CTEYajHOT MOCTYIKa, Aakie npe cBux. Konnko
he xoju moBepwIIall y cTe4ajy JOOUTH Y BEJIMKO] MEPH 3aBUCH OJI UCIUIATHOT
pena y kojem ce Hajasu. CBe JIOK ce He HAMHUpE MOTPAKHBAbA CBPCTAHA Y
BUIIM HCIUIATHH PEJl, MOBEPUOLM HUKUX HCIUIATHUX PEOBa HE y4YECTBYjy y
pacniozienu credajHe mace.”’ M3 Tora cieau a ce JaHac 3alociieHnMa Tpyxa
HajTIOBOJFHUJH TTOJIOXKA] Y TIOCTYIIKY HAMHPEHA, jep CC HUXOBA MOTPAKUBAA
CBPCTaBajy y MPBU HUCILIATHHU pej.>!

Mebhytum, moBnamtheH cratyc ce Jaje camo jeIHOM TOTPaKUBAY
MIPOUCTEKIIOM U3 paJHOT ofHOoca. Ped je o 3apagama koje HHCy uciuiaheHe y
MepHONy KOjU HUje JYXH OJ TOAWHY JaHa O]l OTBapama CTCYajHOT TOCTYIKa
3ajelHo ca jocnesnoM kamatoM.?? IIpu ToM 3aKOHO/ABAIl jJaCHO TIPAaBU PA3IHKY
n3Mel)y HeTo U OpyTO 3apajie, a MPUBUIICTOBAH CTATYC JIaje caMO HETO 3apajiu
JI0 BUCHHE MHUHHMAIIHE 3apajie, 0K Ce JOMPUHOCH KOjU mpare 3apajy pasiiu-
9UTO TpeTHpajy. Jlakie, 3apaga ce He mocMaTpa Kao jeIMHCTBEHA KaTeropuja,
HepacKuAMBO TIOBE3aHa ca JONpUHOCKMA, Beh ce BpIH OfiBajarbe IOMpUHOCca
3a TIEH3UjCKO U MHBAIUJICKO OCHI'YPaHhe KOjU CTPOTO IOCMATPaHO HUCY MOTpa-
’KHBarba 3all0CICHOT HEro Jp)KaBe,” W JIpyre JONPHHOCE MO0 OCHOBY PaJHOT
oxnoca.” Crora ce cacBUM OINpPAaBAaHO yKa3yje Ha HEJAOCTAaTaK OBAKBOI 3aKO-
HOJIAaBHOT peIlieha KOJH TaKO pellaTHBH3Yje NMPUBUIICTH]E JaTe 3aroCICHUMA,
jep 3amTo OM TpaBO MOCEOHO IITHUTHIIO JpXKaBy, KaJla je OHA Hajjadyd IMoBe-
puiain koju Moxke cam ja ce samtutd. CredajHo mpaBo Tpeba aa OAroBOpU
3aXTEBY Jla OHHM KOJU Cy y OCETJBHMBO] MO3HIHUJU Y CIy4ajy WHCOJIBEHTHOCTH

2 TTomosuh Ajuumunep, I. (2013). CropoBu U3 pajHOT OHOCA NPE] PUBPEIHUM
cynoBuMa. 3awitiuitia ipasa y obaaciiu paoa — 36opHux padosa (pen. Usomesuh, 3.). beo-
rpan: [mocapujym, 126.

2l OBpe je Ba)KHO HAIIACHTH Ja ce ymopehuBame He BPIIM y OXHOCY Ha CBE MOBE-
puone, Beh camo creuajue. lllupe mocmarpaHo, MoOBEepHOIM CTEUajHE Mace Cy HajIoOBIIA-
mwhenuju jep ce HaMuUpyjy y HEIOCTH Mpe HEero MITO € YOIINTE U 3all0YHE Ca PACIIOAEIOM
UMOBHHE IMOBEpHOLHMMA CBPCTAHNUM Yy UCIJIATHE PEIOBE. 3arocienu MOry UMaTHu TakBY I10-
3HIHjY aKO UM je NOTPaKMBambe HACTAIO HAKOH OTBapama CTEYajHOr ITOCTYIIKA.

22 3akoH 0 creuajy — 30C, Cuyorcoenu acnux PC, 6p. 104/2009, 99/2011, 83/2014,
113/2017, 44/2018, 95/2018, . 54 (4)(1).

» Mapjanouli, M. (2012). Oxpeljenu npaBHU aclieKTH 3allTHTE MpaBa 3al0CICHHX
y HOCTYIIMMa IpUBaTU3aLje u crevaja. [Ipaso u iipugpeda, 4—6/2012, 259.

¢ PykoBozehu ce Tume Yjenumweno KpasbeBCTBO je yKHHYIO NPHUBHICTOBAH CTAaTyC
L, ApKaBHUM’ TIOTpaKUBambHMA.
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Jy)KHUKA UMajy Behy 3allITUTY O]l OHUX KOjU Cy CIIOCOOHHMjH JIa CE CaMHU HOCE
ca ryouTKOM.”

Ceohjeme MpUBWIIETHja HA HAMUPEHE 3apajia je HajyKH MPUCTYI KOjU ce
HHUKaKO HE MOXeE OMpaBaTH. M3I0KeHO IIEAUIITE CaMo pa3jeliibyje CUCTEM
3aITUTE KOjU Tako IyOu Ha e(PUKACHOCTH, jep je MpeJMET 3allTUTE JApyraduje
MMOCTaBJbeH 3aKOHOM O pajny. UuHM ce Ja je aaneko 0oJbe Jla ce Ha jeHOM
MECTy CauWHHU JINCTA MOTPaKUBaWka 3all0CICHUX KOja ce ca pasyioroM (aso-
pusyje. C 003upom Ha cyOjeKkTa MPHUBHIETH]E CACBHM j€ ONPAaBIaHO Jia Ce TO
MUTake TPEMyCTH MHCIy 3aKOHA KOju ypehyje mpaBa, o0aBe3e W OIroBOp-
HOCTH 3arociieHnx.?* OcuM Tora, KpyToCT CTEYajHOIMPABHOT PEKHMA OLITPO
ce kocu ca npuxBaheHnm mehyHapogaum crangapauma. [Ipema KonBeHumju
Mehynapoane opranuzanuje paga op. 173 u [Ipenopym Mehynapoane opra-
Hu3anmje paga op. 180 koja je majbe Mpenu3upa, MOTPAKUBAKA 3aI0CICHUX
KOja Cy MPUBUJIETOBaHA HE OIPaHUYaBajy ce camo Ha 3apajy, Beh ykibyuyjy u
HaKHAJy 3a HEUCKOPHUIINEHH TOMHIILH OJMOpP, HOBUYAHA [IPUMama y BEe3H ca
ruialieHHM OJICYCTBOM ca IM0Cja, HOBYaHA MPHMakba Ha UME OTIPEMHHHE Koja
ce ucruiahyje y Be3u ca IMPecTaHKOM PaJHOI OJHOCA, MOTPAXKHUBAHA 10 OCHOBY
HakHajJie 300T mpodecuoHaTHOr 000JbeHha WIM TOBpele Ha pajy, MoTpa-
KHMBarba HaKHAJE 33 MPEKOBPEMEHM M JPYTH W3BPIICHU Pajl, KA0 U IPYTHX
HaKHaJa MpeABUl)EHUX KOJICKTHBHHM YTrOBOPOM OJHOCHO HHIMBUAYaTHUM
yYTOBOPOM 0 paiy.?’

Kako je momokaj 3amoclieHHMX y CTEYajHOM ITOCTYIIKY BHIIECIIOjaH,
OIPAB/IaHO j€ MOCMAaTPaTH HBHXOBY MPABHY MO3MIHU]Y U3 PA3IHYMTHX YIIOBA.

% BumuekpyHa, A. (2013). Ilpasnu #ionoscaj 3ailocienux y ciiewajuom HoCyixy.
beorpan: [lpaBuu daxynarer Yuusepsutera y beorpany, 25. Ty noruky npare u KOMyHUTap-
Ha IIpaBHJIa ycMepeHa Ka Behoj 3alliTHTH 3aloCciIeHuX kao mosepmiama. Betten, L. (1993).
International Labour Law: Selected Issues. Deventer Boston: Kluwer Law International,
228-229.

% Tako je, mpuMepa paau, y ¢panmyckom mpasy. Bailly, P. (2013). Les droits des
salariés en matiére de redressement judiciaire et liquidation de biens. [JoctymHo Ha: layer.
f1/5438461-Les-droits-des-salaries-en-matiere-de-redressement-judiciaire-et-liquidation-
de-biens-patrick-tillie-avocat-au-barreau-de-lille. html (npuctyrbeno: 26. 8. 2021).

VY teopuju uMa u CynpoTHUX Mulubewa. V.. Tomoposuh, U. (2008). IIpasHe iio-
creduye yceajarba iinana peopZanuszayuje. beorpan: IlpaBuu ¢axynrer YHuep3utera y
Beorpany, 263. Ynopenn: Bumekpyna, A., hamuh Pajuh, J. (2019). 3anocnenn kao mpu-
BUJICTOBAHM IOBEPHUOLM Yy CTEYAjHOM IOCTIIKY. Bex u o pedynucara citievaja y Cpouju
(yp. IHapkuh, H., Pagosuh, B., Ajummnunep [Tonosuh, I'.) beorpan: MuctutyT 32 ynopenHo
npaso, 258-259.

7 3a WCHPIHY JHUCTY MOTpakMBama v.: Recommendation concerning the Protection
of Workers’ Claims in the Event of the Insolvency of their Employer, 1992 (No. 180) t. 3(1);
Convention concerning the Protection of Workers’ claims in the event of the Insolvency of
their Employer, 1992 (No. 173), ui. 6. XpBarcko mpaBo je HajBehrM /1eJI0M OArOBOPHIIO Ha
noctapjbeHe 3axTeBe. V.: SteCajni zakon (Republika Hrvatska), Narodne novine, 6p. 71/15,
104/17, un. 37.

332



T. Kosaueswuh, Jenoitisoprociii oomahez cucitiema 3awiniuite..., cTp. 324-352.

Ilpema NO3UTHBHONPABHOM pEIICHY, OTBapame CTEYajHOI MOCTYIKa He
3HAYM HY)KHO MPECTaHaK PaJHOI OJHOCA CBUM 3allOCICHMMA KOJl CTeYajHOr
nyxHuka. [ToTpakuBama Koja 3aap)KaHa W/WIM HOBOYIOCJICHA JIMIA HAKOH
OTBapama CTEYajHOT TMOCTYIKa CTEKHY TpeMa CTEYajHOM JIy>)KHUKY HeMajy
KapakTep CTeUYajHHX MMOTpakhBama, Beh ce TpeTupajy kao obaBe3e cTedajHe
Mace ¥ He NpPHjaBJbYjy c€ y cTedajHOM MocTynky. CynpoTHo, HeucruiaheHe
3apajie Koje cy HacTalie JIBaHAeCT MECEIH Ipe OTBapama CTEYajHOr MOCTYIKa
NpHjaBJbyjy ce y 3akoHOM npeasul)enoM poky.”® Jlakie, 3amocinenu hie 3a jemax
JIC0 CBOJUX MOTPaXKWBamka OUTH TPETUPAHU KAO CTCUAjHU IMOBEPHOIH, JTOK he
y OIHOCY Ha MPEOCTANH €0 MOTPAXKHBakha OUTH MOBEPHOIM CTEYajHEe Mace.
Mebhytum, miTa ce aemaBa ca 3amocliecHUMa KojuMa je pajHH OIHOC TPEeCcTao
panuje. tbuxoB moynoxaj je y BEIMKO] MEpH H3MEHCH TUME IIITO UM j€ TIPEeCcTao
paaHM OHOC KOJ| MOCJIOABIA KOjU HE M3BPIIABa CBOjE 3aKOHCKE W yrOBOPHE
o0aBe3e, jep he BHUX0OBa MOTPAKMBaka OUTH CBpCTaHa y Tpehu HCIIaTHU pefl.
Jla nu je ompaBmaHO aa 3amoCleHH, KOjuMa MOoCIoaBal HUje U3MHUPHO 00a-
Be3€ [0 OCHOBY PaJIHOT OJIHOCA KOJH je MPecTao y MEPHOIY KOjU je IIyKH Of
3aKOHOM TipejiBuljeHoT, ocTajy yckpahenu 3a cBoja mpasa? Jlajyieko ucrpaBHHje
je mocTaBJbame ANTEPHATHBHOI MOMEHTA MOYETKa padyHama pedepeHTHOr
Mepro/a, Kao MITO je MpecTaHak PajHOT OJJHOCA WM CaMO BPEIHOCHO JIMMU-
THpame TmoTpaxkuBama.” Ila je To 0oJbe pelieibe MoKasyje W JIMKBHIAIM]a,
Kao jemaH Of HaYMHA MPECTaHKa MPHUBPEIHOT JAPYIITBA. AKO JIMKBHUAIIU-
OHHU YIpaBHUK yTBPJH Ja WMOBHHA Jy)KHHKA HHje JOBOJbHA 32 HAMHPCHHE
CBHUX MOTpPaKMBama MOBepHiana noaHehe mpemior 3a MoKpeTame CTeYajHOr
nocrynka. Taga ce jeqHOCTaBHO PEYeHO JIMKBUAAIMja MPUBPEIHOT IPYIITBA
LHIperBapa” y credaj. Jly)xnHa Tpajama JIMKBUIANMOHOT TMOCTYIKAa, KOJU je
MPETXONO CTEYajHOM, yTHYE Ha TpaBa 3aloCICHUX, KOja MOTy OWTH JeIu-
MHUYHO HJIH IOTITYHO M3ry0JbeHa.*’

PaanonpaBHa 3alITUTA KPO3 rapaHTOBamkb€ UCILJIATE
HECHAMHUPECHUX MOTPAXKHUBAbLA

JaBameM NpeaHOCTH 3alocieHMMa MPWIMKOM HaMHpEema HUXOBUX
MOTpaXMBAakhba HE 3HAYM TapaHTOBAFkbEC MUXOBOT HAMHUpPEHA Yy CTCUajHOM
nmoctynky. To mTo ¢y npBHU y peny 3a HaMUpeme He 3Hauu 1a he ce 3ancra u

2 30C, u. 11(5).

2 Tako je OWIO KOJ HAcC CBE JI0 3aKOHO O CTEYajHOM IOCTYMKY KOjH je W3 KOpeHa
[IPOMEHHUO JI0TAalIky KOHIENIH]y. V.: 3aKOH O NPHHYIHOM [I0paBHAMY, CTEYajy U JIMKBU-
nauuju, Cnyocoenu cnacnux COPJ, 6p. 84/1989, Cyocoenu Znacnux CPJ, 6p. 37/1993 u
28/1996, un. 140(2).

30 O6pamosuh, J. (2016). INpasa 3anocnenux npex CoHIOM conuaapHocTy. 3awitiuita
#ipasa uz obnaciiu paoa — 300pHux padosa (pen. somesuh, 3.) beorpan: Imocapujym, 181.
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HamMupHUTH. Jlakie, ycmemHa peain3andja MOTPaXHBamka UCKIBYIHBO 3aBHCH
0/l BeJIMYMHE HMOBHHE CTEYajHOI Ay)KHHKa.'' AKO je OHa MaJa, TOTOBO HEIo-
ctojeha, cuctem mpuBMIIETHja HE 3HAYHM HUIITA. Moxe ce pehu 1a je mocTojame
PacCIONIOKKMBHX CPEACTaBa AyKHUKA MPEAYCIIOB 32 aKTUBUPAIHE OBOT 3aIlTHT-
Hor MexaHu3Mma. Kako ocTBapuBame TOT MPEIyciIoBa MOXKE M30CTAaTH, jaBHIIA
ce morpeda 3a cTBapameM JAPYror myTa Koju Hehe OWTH OUPEKTHO Be3aH 3a
MMOBHUHCKO CTame JYXKHHKA, a KOju he OMTH JOCTynaH OHHMMa KOjU HajTeke
MOJTHOCE TMOCJIEIHIIEe cTedaja. Tako rapaHTHa MHCTUTYIM]ja TOCTaje MyT jel-
HAKWX, jep ce 3allTHTa Npy)XKa CBUM 3alOoCICHHMAa Y MCTOM OOMMY M TIOA
HCTUM YCJIOBHUMA.

I'maBHa mpemHOCT OBOr cucTeMa je Beha MpelBUAUBOCT U JAYyXKHHA Tpa-
jama nocrynka. CymTiHHa KOHIICIIIUje MOCTOjamka MoceOHe HHCTUTYIHjE Koja
he ucrmmarutu Tyhu ayr je y o6e30ehermy MUHHUMATHUX CPElCTaBa 3a YKHBOT.
3aro ce Harjacak CTaBJba Ha IPOMIITHO] UCIUIATH Ayra U3 yHanpesa o0esoehe-
HUX cpencTaBa. bpika ucnmara 3apaje JOPUHOCH 00Jb0j CBEYKYITHO] 3aIITUTH
3amocneHnx. Hacympor ToMe, TyKiHa Tpajama MOCTYNKa HAMHAPEHA Y CTeUajy
MOKe OMTH 3HaYajHO TPOJIOHTHPAaHA aKO0 Ce MMOBHHA CTEYAJHOT JIy)KHUKA HE
MOXXE TIPOJIATH HU HAKOH BUIIECTPYKOT OIJIallaBamba.

Ilopen HeepuracHOCTH, HCTHYY C€ W APYTH apryMEHTH y MPHIIOT Kpe-
upama IONaTHUX MHCTpyMEHara 3amTHTe. JaBame MpemqHOCTH 3amocicHuMAa
y cTedajy y OIHOCY Ha Jpyre MOBEpHOIle MOXKE MMATH HEraTHBaH e(eKkar Ha
(uHAaHCUpakEe MPUBPEIHOT IPYIITBA U HOPMAJIHE MPHUBPEIHE TOKOBe. baHke,
kao HajBehuw 3ajMOJaBIM KamuTaja, Tpakuhe HCIYHEHE TONATHUX YCIOBa
y3 BHUIIYy KaMaTHY CTOIMY Kao IeHy 3a moBehaHu pH3UK KOjeM Cy H3JIO0XKe-
ue.” TloBpahaj cpencraBa mocraje 030M/BHO YIPOKEH aKO C€ MMa y BHIY Ja
MOTPaXKMBaKa 3aIMOCICHUX OJHOCE HajBehH J1e0 MMOBUHE CTEYajHOT JIyKHHUKA.
OcHUBamke TapaHTHUX WHCTUTYIHja Koje I0Opo (YHKIHMOHUINY YMHpYje
3ajMozaBiie, jep he ce 3amociieHW y ciydajy cTedaja HAMUPHUTH Ha JIPYToM
Mecty. PykoBonehu ce Tom mormkom, Hemauka, ka0 THITMYHU TPEICTaBHHUK
OaHKapCKH OPHjEHTHCAHOT cHCTeMa (PMHAHCHUpamka MPHUBPEAHHUX JPYIITAaBa, Y
MOTIIYHOCTH C€ OCJIarba Ha CPEICTBA TAMOIILE rapaHTHE HHCTHTYLHje. Tume
j€ HeMauko IpaBO 3aMEHIJIO CHCTEM IPHBHIIICTOBAbA MOTPAKUBAKHA CHCTEMOM

3! Panosuh, B. (2018). Cizeuajno iipaso — Kruza iipsa, beorpaa: IlpaBuu dakynrter
Yuusepsutera y beorpany, 190.

32 TIo npupoAX CTBApH TOME Cy M3JI0XKEHU OHM YHje ce ToCIoBambe HajsehuM jenom
oclama Ha 1o3ajMibeHa cpencta. To Cy mpe cBera Maja u cpefma mpeayseha, qpymTsa y
HOCTYIKY OCHHBama, JAPYyLITBA KojuMa mpet credaj u ci. V.. Kimhi, O. (2015). Getting
more than Justice on Paper: Bankruptcy Priorities and the Crisis of Unpaid Wages. Hofstra
Law Review, 44 (1), 28.
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rapaHToBama HaMHpewa HeuciuialieHnx 3apana.” 3a caja je oHa y MamUHH,
jep je BehnHa 3emMasba paHWjeM HauWHY 3allITHTE JIOJaia HOBH Ca HAJOM Ja
he ce Tako ayroBaHo mMoBparuTH y Beliem m3HOCy M y kpahem poky. Omiyka
0 NPOMEHHU MpUopHTeTa Tpeba 1a y3Me y 003up nocieauiie o ueHy (uHaH-
cUpama ¥ HaYWHE Ha KOju he TMOBEpHONHM IMEPUUIHPATH IMOTOPIIAH CTaTyC
OJIHOCHO TOTEHIIMjATHO CMarbere HaMUpema 300T IPHOPUTETHOT TpeTMaHa
3armociaeHux. >

OcHuBameM TapaHTHE MHCTUTYNHje MOOOJbIIABA CE TONO0XKaj 3armoce-
HHUX, aJld Ce ca JIpyre CTpaHe IOJCTUYE HEOArOBOPHO M OHOPTYHHCTHYKO
noHarmame rnociaogasna. Ocehajyhu n1a nMajy Beo K0ju UX IMITUTH, TOCTOIABIH
he cpencTBa 3a UCIIIATY NOTPaKUBAKba 3AII0OCICHUX KOPUCTHTH y Ipyre HAMEHE
(HITp. UCTIIATUTH JpPYyTe MOBEPHOIE KOjH HUCY MPUBHIICTOBAHU, HCKOPUCTUTH
Cpe/CTBa 3a chacaBame JpyliTBa M ci.). [lopen Tora, MopanHo mnocpHyhe
Moke OuTH npaheHo W moBehaHWM yiaramkeM y PU3UYHH]E TMOCIOBHE TOY-
XBaTe KOJU MOTY JIOJIATHO OTEXATH HMOBHHCKO CTalbe JIy)KHHUKA.

YCJIOBU 3A OCTBAPUBAIGE ITPABA
HHPEJ ®OHAOM COJNIAPHOCTH

Ja 6u ce akTUBHpao paJHONMPABHM MEXaHU3aM 3aIITHTE HEOIXOIHO je
Jla ce MPeTXOJHO HMCITyHH HEKOJIMKO ycioBa. Behuna ycnosa je moBesana ca
CTEUajHUM TOCTYIIKOM KOJH j& OTBOPEH HaJ MOCIOaBIeM 300T Yera je HyKHO
Jla TIpaBMiIa cafip’kaHa y 3akoHY O paay W 3aKOHY O CT€Yajy YMHE JIOTHYHY
HEeNNHY. YCIOBH HHCY CHCTEMaTH30BaHM HA jeTHOM MECTY, HETO C€ M3Biaue
U3 KOPUIITNEHHWX je3NYKHX KOHCTPYKIMja M IIMper KOHTEeKcTa. 300r mperies-
HOCTH M JIaKIIer CHaJa)kemha KOPHCHHKA OBOT IIpaBa Tpebasio OM Ha jeIHOM
MecTy M3JINCTaTH NoTpedHe ycnose. Ha Taj HaumH OM ce onakmiago He camo
3anocieHuMa koju ynyhyjy 3axres @onay, Hero u ciayxoeHuima OoHja Koju
300T BUXOBE HEJIOBOJBHE JACHOCTU MMajy IpodieMe y BUXOBOM yTBphUBamY.
YmpaBo TO je U J0BEIO A0 TOra Jia ce CTaBOBU cynoBa u DoHga commpap-
HOCTH y TOTIEAY NHUTama Koja Cy OJ oainydyjyhe BaXHOCTH pas3luKyjy y
MepH Koja MOXKe 030MJBHO YTPO3UTH CTAOMIIHOCT CTyOa Ha KOjeM OBaj 00K
3aIITUTE CTOjH.

3 Mucciarelli, M. F. (2017). Employee Insolvency Priorities and Employment
Protection in France, Germany, and the United Kingdom. Journal of Law and Society, 44
(2), 269-271.

3 Panymosuh, B. (2014). Creuaj y CpOuju — uumbeHuie, 3a0nyie U HeHaMepaBa-
He nocnenuue. Exonovcka donuiiuka Cpouje y 2014: Modyhnociu fipuspednoé paciua y
yenosuma pepopmu u gpuckanne kornconudayuje (yp. Womkuh, B., Apcuh, M.). beorpan:
Exonomcku daxynrer YHuBep3utera y beorpany, 136.
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W3 3akoHCKOT TeKcTa m3BOAM ce cienchm 3axipydak. 3a ocTBapuBambe
npaBa npea GoHIOM CONMIAPHOCTH MOPajy OMTH UCTTYHBECHHU cliefichn yCIIoBH:

1) 3aitocrenu uma #oiipaxcusarse ipema HOCI00A8YY HAO KOjum je
oiieopen ciieuajnu iocimyiiax.*— OBaj ycioB uma jaBa jaena. [Ipeu ce Tuue
cy0jekTa, BpCTe M BHCHUHE NOTPa)KMBama, IOK CE IPYTH OJHOCH Ha IIHIIC
npemMa KOMe je YCMEPEeH HMOBHUHCKH 3aXTEB M HErOB eKOHOMCKO-(DHHAHCH]CKU
monoxaj. Jlakie, 3amTHTa ce HE MpYyXKa CBUM IOBEPHOIMMA Y CTEUajy, HETO
caMo OHMMa 3a KOje ce cMarpa Jia He MOr'y Jila ceé CaMH HOCe ca I'yOUTKOM M
Jla UX je OIpaBJaHo I10jayaHo 3aiTHTUTH. OCHOB 3aIUTHTE j€ 3aCHOBAH PajHU
OIIHOC, T€ C€ CBa JIMIA KOja HUCY y TAKBOM CTATYyCy UCKJbYUYjy U3 3alITUTHOT
Kpyra (HIp. OCHHBAY WM WIAH IPUBPEIHOT npymTBa). OCHM Tora, 3aKOHO-
JlaBall TOCeOHO HaIaIlaBa J1a 3allTHTy HE Y)KHBA HU TPEIy3eTHUK ako HeMa
CBOjCTBO CaMO3aIl0CJIeHOr.*

3arnocieHy uMa MpaBo Ha UCILIATY:

— 3apajie ¥ HaKHaJe 3apajie 3a BpEeMe OJICYTHOCTH ca paja 300r mpuBpe-
MEHE CIIPEYCHOCTH 32 Pall Y BUCHHA MUHUMAIHE 3apaje, 3a IepUO O IEBET
MECEIH TIpe OTBapama CTEUajHOT IMOCTYIIKA;

— HAKHAIy INTETe 33 HEHCKOPHIINEHH TONUINFH OIMOP KPUBUIIOM
MOCIIOJIABIIA, 32 KAJIEHIAPCKY TOAMHY Y KOjOj je OTBOPEH CTEYajHU TMOCTYTAK,
aKo je TO IPaBO UMAO MPE OTBaparma CTEUAjHOr MOCTYIIKA, 3 HAjBHUIIC Y BUCHHU
MUHHMAJHE 3apaje;

— HaKHa/Iy MITETE Ha OCHOBY OJUTYKE Cy/a TOHETE Y KaJleHIapCKOj TOANHU
y KOjOj je OTBOPEH CTEUajHHU MMOCTYIaK, 300T MOBpelie Ha paxy WK Ipodecu-
OHAJIHOT 000JbeHa, aKO je Ta OJJIyKa MocTasa MPaBHOCHAKHA IIPE OTBapamba
CTEYajHOT MOCTYTIKA.

— OTIIPEeMHUHY 300T O/JIacKa y MEH3Ujy Y KaJCHAAPCKOj TOAMHU Y KOjOj
j€ OTBOPEH CTEYajHU MOCTYIAK, aKo je MPaBoO Ha MICH3Ujy OCTBapHO Ipe OTBa-
pamba cTeuajHoOr MocTymKa.>’

2) Vispheno niocimiojarwe ottipaxicuearsa y ciliedajHom HoCiyiuKy Koje
Huje namupero.— Kana je ped o 0BOM YCJIOBY MOTPeOHO je yKa3aTh Ha HEKO-
JMKO HEJIOTMYHOCTH U mpoliieMa KOjU Ce MOTY jaBHTH y HETOBOj MPUMEHH.

3% 3aKoH 0 pajly ¥ 3aKOH O CTeYajy Cy Y IOTILYHOCTH yCKiIal)eHH y morvieny noyetka
pauyHama T3B. peepeHTHOT Mepuoaa — MEepHosia y KOjeM je HAcTajo MOTPAXKHBAKE YHja
ce UCIIaTa rapaHTtyje oMHOCHO mpuBmieryje. To je maneko 00JbH MPHUCTYIT O PaHHUjer pas-
BOJIIbaBama Koje je 3alITHTHOM CHCTEMY Oy3MMao KapakTep 3a0KpykeHe menuue. [Ipema
paHMjoj paTHONPABHO] PEryJaTHBH HCIYEHEHOCT YCJIOBAa IIEHHO CE€ Ol MOMEHTa TMOKpeTa-
ha, a He 0TBapama CTEYajHOr MOCTyIKa. Ynopeau: 3akoH o pany, Cmyocoenu Znacuux PC,
Op. 24/05, 61/05, un. 124 (1).

36 3akoH o pany — 30P, Cuyorchenu Znacnux PC, 6p. 24/05, 61/05, 54/09, 32/13, 75/14
u 13/17, un. 125. u 126.

3730P, ui. 125. u 126.
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Jla On 3axTeB 3a MCIUIATY TapaHTOBaHUX IMOTPaXKMBama OMO YCBOjEH, 3aro-
CJICHH TIPWJIAXKY J0Ka3e Of KOJUX je 3aKJbydaK CTeUajHOT CyaHje O yTBpheHum
U OCIOPEHUM MOTPAXHBakbUMa HAPOYMTO 3HAuYajaH, jep ce 0Oe3 mera He
MOCTYTIA TI0 3aXTeBY 3armocieHor. CXomHO TOME OCHOB 1O KojeM MDoH[ conu-
MAPHOCTH BPIIM UCIUIATE je CYACKH aKT, OWIO J1a je ped O 3aKJbydKy KOjH Cce
JIOHOCH Y CTEYajHOM IOCTYIKY WJIHM IPAaBHOCHAXKHO] IPECYIN KOja ce JOHOCH
y MapHUYHOM TIOCTYIIKY, @ KOjOM je yTBpl)eHa OCHOBaHOCT OCIIOPEHOT MOTpa-
xuBama.’® OBaKBUM PEIICHEM CE jJaCHO BHIHM HaMepa 3aKOHO/ABIA Ja CIIPeUH
ucrutahuBame MOTpaKMBamka 3a KOje ce ca curypHomhy He 3Ha Ja 1 cy
ocHoBaHa wiu He.”” MelyTum, 1mTa ce jemasa y CUTyaluju Kajaa je IMOBHHA
CTeuajHOT Ty)KHUKA He3HaTHa? Tajga HUje MCIYHEH jellaH O] yclioBa Ja Ou ce
YOIIIITE BOJIMO CTEYajHU TOCTYIAK, a TO je JOBOJBHOCT UMOBHHE 3a MOKpuhe
Oap TpomikoBa koju he HacTaru HEroBUM BOheHmEM WM je ped O BPEIHOCTH
Koja je WHaye He3HaTHA. [/lakie, MUTame CBPCUCXOMHOCTH CTyIa Ha CICHY, jep
ce MPEHCITUTYje UCIUIATUBOCT BOlera TaKBOT TMOCTYyINKa. Ped je o mporecHoj
MPETIIOCTABIM KOja KaJla HUje HCIyEheHa MPEeCTaBba CMETHY 3a Boljerme cTe-
Y4ajHOr MOCTynKa. HapaBHO, THME ce He yTHYe Ha 3aKOHCKY IY)XKHOCT Cyra
Jla TIOCTYTIA IO IPEIUIOTY 33 OTBapame CTEUajHOT MOCTymKa. Tek Kajga yTBpau
HEIOBOJPHOCT HMMOBHHE CyJ he HCTHM pEIICHeM OTBOPUTH U O0yCTaBUTH
CTeUYajHU MOCTymak Oe3 ommarama. O OBOI HpaBWIIa CE MOXKE OJCTYIHUTH
HAa UCKJbYYHMBHU 3aXT€B MMOBEPHOIA KOjU MHCUCTHPA Ja C€ MOCTYIMaK HACTaBH
nokpuBajyhn merose Tpokose.*” Ako ce He IUIaTH MpejiyjaM cMarpa ce, 1oT-
ITyHO MOTPEIIHO, J1a TIOBEPHIIAll HHAje 3aUHTEePECOBaH 3a ctevaj. M na ce y3me na
300T HejoCcTaTKa IMOBHHE TTOBEpHIIAIl (3aII0CIICHH) HHjE 3aMHTEPECOBAaH Jia ce
HAMHUPH y CTe4ajy, TO He 3Ha4H Jla HUje 3aHHTEPECOBaH Ja Ce HAMUPH YOIIIITE.
Kako 3anocnenu Hajuenthe Hucy y ¢pmHaHcHjckoj MmoryhHocTH na turahajy paj
Cyaa, OTBapa ce NuTame IuTa fie ce JEeCHUTH ca HUXOBUM IOTPAKHUBAKUMA.
Moske 3By4aTy Kao mapajokc, ajii OJroBop HHUje jeUHCTBEH. Y HH(POpPMATOpy
o0 paxy PoHsa conuaapHoOCTH ce, u3Mel)y ocraior, Hanase U Hajueniha nuTama
ynyhena ®onnmy. JemHO o BHX ce yIpaBO OJHOCH Ha CHTYalHjy HEyTBphe-
HOT CTEYajHOT MOTPaKUBarba Koje MOBJIaYH I'yOUTAK MpaBa Ha HAMHUPEHE Mpe]
®onpom. Yrao menamba ®onna usrpaheH je Ha OCHOBY jE3MYKOT TyMaderha

38 3amociieHn KoJ MOCIO/IaBlla Hajl KOjUM HHje OTBOPEH CTEYajHH MOCTYMAK, WIH
My HHje IPHU3HATO MOTPaKMBAE MPABHOCHAKHOM OJUTYKOM HAJUICXKHOT CyJa y CTeYajHOM
MOCTYIIKY, HE MOK€ OCTBApPUTH IPaBO HA HCIUIATy NOTpakuBama ko donma comumapHoCTH
0e3 0031pa MTO My EHETOB MOCIO/aBall TO MOTpaxuBame ayryje.” O6panosuh, J. (2016).
[IpaBa 3anocienux npen POHAOM COMMAAPHOCTH. 3awiliuitia iipasa u3 obnaciiu paoa —
36opnux padosa (pen. somesuh, 3.). beorpax: I'mocapujym, 179-180.

3 Tomoposuh, W. (2008). IIpasne ilocreduye ycsajara iiana peopZanusayuje. beo-
rpax: IlpaBuu dakynrer Yuusepsutera y beorpany, 263.

40 30C, un. 13.
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MpoTHCca, MTO HEM30EKHO MOBIAYM MHUTAKkE Ja JU je ONMpaBIaHO Na 3aIo-
CJICHU KOJU Cy Y HajTexXeM Mojoxajy Oymy Hajimomuje Tpetupanu. [Topen ose
OecMuCIUIe 3aKOHO/ABAIl 3aHEMapyje YHILCHUITYy J1a CC CHTyalldja He3HATHE
MMOBHHE HE OJHOCH CaMO Ha MMOBHHY KOja HE MOXKE Ja MOKpHje TPOIIKOBE
MOCTyTIKa, Beh 1 Ha OHY Kaja je camo He3HaTHO mpeMainyje. Tama ce pan cyna
y BUJIy TaKCE€ MOXC IUIATUTH M3 UMOBUHE TYXKHHKA.

3060r ¢unHaHCcHjcKOr TTocpHyha MmocIoaBIa 3aMoCiIeHn HE MOTY OCTBa-
PUTH CBOje 3aXTEBE y CTEYaJHOM IOCTYIKAa, a YIPaBO Ta YHICHUIIA HX
onemoryhasa Jja ocTBape cBoje 3aXTeBe U IpeJi rapaHTHOM MHCTUTYIIHjOM, Koja
j€ OCHOBaHa ca [WJbEM Jla TIPY>KU rapaHTHje MUHIMYyMa er3ucTeHnuje. TakBum
nocrynateM DOHI COMUAAPHOCTH MPOTHBPEYM caM ce0H OJHOCHO CBOjOj
cepcu. C apyre crpase, mpakca HMPUBPEIHHUX, paHHMje TPTOBHHCKUX CyH0OBa
WCIIPAaBHO 3ay3MMa JHMjaMeTpajHo cynpoTaH cras.!' [Ipema MUILBEHY CyaHja
nomahux cymosa 3amociieHH He TyOe mpaBo Haruiate u3 cpeacrasa Oonpa, ¢
THUM Ja POK 3a IOJHOIICH-E 3aXTeBa TeYe O MPABHOCHAKHOCTU peIlckha M3
Kojer ce ca curypHormihy Mo)ke BHJETH Jia 3allO0CJICHH CBOja mnpaBa Hehe Mohu
Jla YTBPJIE ¥ OCTBApe y CTEUajHOM MOCTYIKY.*> OBaKBUM JIyTambEeM IPKABHHX
MHCTHUTYIUja C€ CaMO IITETHU MPABHOM IIOPETKY, IIPABHOj U3BECHOCTHU M CKJIa]I-
HOj mpUMeHHu mpomuca. Tume ce, Takohe, ypyliaBa MOBEPECHE Yy HUXOB Pal,
Koje je Beh UCTUHHM 3a BOJbY JIOBOJAHO MOJbYJBAHO.

OuurnesHo je Ja je 3aKoHomucall MpuiInkoM ypehuBama oBe MaTepuje
MPEBHJICO NPUBPENHE Cy0jeKTe ca He3HATHOM MMOBHHOM Y CTEYajy, YHju Opoj
y HaIoj 3eMJbH HHjE 3aHEMAapJbHB, IITO je PE3yITHPATIO HEIPUXBATIEUBUM
ncxonoM. Hacympot ToMe, yropenHa 3aKOHOJIABCTBA M3PHUYUTO HAITIAIIABa]y Ja
MIOCTOjabe CMETHC HeIOCTaTKa MMOBHHE Hehe yTHIIATH Ha OCTBAapemE IpaBa
3aMOCICHHX TPE TAPAHTHOM HHCTUTYIHjOM.* Y3umajyhn y 003up YnibeHHILY
Ja ce ucIuiata HEyTBpEHHX NOTpakWBama cMarpa HE3aKOHHUTOM, HEOIl-
XOIHO je KPEeHpaTH alTepHATUBHE ITyTEBE KOJHM CE MOXKE YTBPIUTH HHXOBO

4 Bunitien cyocke iipakce wmip2osunckux cyoosa, 3/2008, 94.

42 Hemauko mpaBo Taja Halaxke Cyqy obaliBarme Mpeuiora 3a MOKpeTame credaj-
Hor noctynka. TakBo pelemne je y notnynocty yckialeno ca Jupexrusom Casera 80/987/
EE3, koja npensuba na ce mox nHconaBeHTHONIhY MociIoaBna cMaTpa U CUTyalHja Kajua ce
pacroaoKuBa NIMOBHHA CMAaTpa HEJOBOJLHOM Jla C€ YCBOjU 3aXTEB 3a MOKPETAHmEe CTEYajHOT
MOCTYIKa, UKo je MOCIOo/aBall yBeauko mpectao ca pagom. Council Directive 80/987/EEC
of 20 October 1980 on the approximation of the laws of the Member States relating to the
protection of employees in the event of the insolvency of their employer — Direktiva o
zastiti zaposlenih, Official Journal L 283, ¢1. 2. Jleramuuje v.: Nielsen, R. (2000). European
Labour Law. Copenhagen: DJOF Publishing, 340; Szyszczak, E. (2000). EC Labour Law.
Harlow: Pearson Education Limited; Blanpain, R. (2002). The Hague. London. New York.
European Labour Law: Kluwer Law International, 483-490.

# Cnujerruesuh, 1. (2010). TIpaBHH MOJ0XKa] 3alOCIACHHX Y CTEYajHOM IMOCTYIIKY.
Ilpasnu ungpopmaitiop, 6/2010, 14.
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MOCTOjakhe OJTHOCHO MPEABHJICTH MOTpeOHe onakimuiie. JeaHa o MoryhHoCTH
je yTBphHBame MocTojama MOTpaKuBama 3arnocieHux oj] crpane ®onma conu-
napHoctu.* Tume ce He qupa y noctojeha credajHOMpaBHa MPaBHUIA.

Hpyra moryhHoCT 3axTeBana OM mpoMEHYy 3aKOHA O CTedajy Koja Om ce
CBEJIa Ha JIaBabe PA3IMYUTOr MPABHOT TPETMaHa IY)KHUKY KOjU HEMa UMO-
BUHY ¥ OHOM KOjH jé MMa TOJHMKO Ja Ceé TeK MpeMallle TPOLIKOBH CTeYajHOT
MOCTyNKa. Y TPBOj CUTyallMjHu HENOCTaje MpeaMeT pacrojesie 300r uera
MOBEPUOLM HHCY 3aMHTEPECOBaHM 3a Boheme crewajHor mocrynka. Meby-
THM, 3allOCJICHU C€ TaJa He HAMHPY]y U3 UMOBHMHE YHOBUYEHE y CTeuajy, jep
OHA HE I0CTOjU, Hero u3 Oyuera apkaBe. CXOAHO TOME OHH Cy, 3a Pa3JIHKy
0/l OCTAJIUX TOBEepHJIalla, 3aMHTEPECOBAHH J]a C€ MOCTYIaK HACTABH M OJPIKH
UCTIIMTHO POYHINTE y KOjeM he ce yTBpAWTH MOCTOjame HHHXOBOT MOTPaKHU-
Batba. Ha TOM myTy MM CTOjU rOTOBO HENPEMOCTHBA IMpenpeKa — MHperyjam
TpomkoBa. Crora je ornpaBiIaHo U3 OyleTa HAKHAJIUTH TPOIIKOBE U Tako yOia-
’KUTH TPOLIECHY MO3MIIKjY 3al0CIeHOr Kao nmoBeprona.* Jlpyra curyarmja He
3ajaje MOTemKohe jep ce TPOIIKOBH IOCTYIIKAa MOTY HAMUPHUTH U3 CTEUajHE
Mace, 300 4yera HeMa CMETHE Jla C€ MCIUTHO POYMIITE OJPXKU M 3aKJbydH
CTEYajHH ITOCTYIaK.

Benuku nmpo6ieM ca KojuM Cy e CyOuMIIH CYJOBH, a KOju 01 caMUM TUM
umao u ®onp, jecre yrephuBame mnpasa Ha oTHpeMHUHY. OCHOBHO NMUTabe
KOj€ M3a3MBa JWIEMY je Ja JIM Ce 3alOoCciIeHU Moxe ofpehu mpaBa Ha OTHpEM-
HuHy. OTnpeMHuHa ce ucmiahyje 3amocieHoM y JBa ciiydaja: 1) IpHIHKOM
oJy1acka y MEeH3Ujy M 2) NPUIMKOM MPecTaHKa pajHOI OJHOCA yCJie OpraHu-
3aI[MOHMX IIPOMEHA Koje YBO/M nocionasail.*® Jlakie, y TEKCTy 3aKOHa C& MOT'Y
Hahu cuTyanmje Koje roBjade MpaBo Ha UCIIATY OTIIPEMHUHE U HaYWHE KOjuMa
ce oOpauyHaBa KUXOBa BHCHHA, JIOK C€ CaM I0jaM OTIPEMHHHE YOIINTE He
nepunutre. To Huje u3HeHahyjyhe nmajyhu y Buay 1a je 3akoHOIABAI] IPOITY-
CTHO Ja Je(HUHUIIE CHjaceT TeMEJFHIX PaJHOIPABHIX II0jMOBA MOITYT PaIHOT
OJTHOCA U yTrOBOpa O pauy.

4 Cmujerruesuh, J1. (2010). TIpaBHM MOJOKA] 3aMOCICHUX Y CTEYajHOM IMOCTYIIKY.
Ipasnu ungopmaitiop, 6/2010, 14.

45 3a nuna koja cy ympaBo M3rybmiia mocao u3HocH ox Hajeuiie 50.000 nunapa 3a
MukponpasHa auna, 200.000 aunapa 3a mana mpasHa juna, 600.000 nuHapa 3a cpenma
npaBHa juna u 1.000.000 auHapa 3a BelHKa MpaBHA JIMIA YHHE CE MPETEPAHO OTCIKABA]Y-
huM yclIOBOM KOjH c€ jeJHO MOXKEe UCITyHHTH KOJIEKTHBHOM aknujoM. V.: 30C, um. 59(2).
JlomaTHu apryMeHT Cy 3eMJbe Koje He MO3Hajy MpeayjaM MU je OH CUMOOJINYHOT KapakTe-
pa. Panynosuh, b. (2014). Creuaj y CpOuju — uumbeHuIle, 3a01y/1e 1 HEHaMepaBaHe MocIie-
mune. Exonomcka tonuitiuka Cpouje y 2014: Mozyhnocit fipuspednoZ pacitia y ycioguma
peghopmu u guckanne konconuoayuje (yp. Iomxkuh, b., Apcuh, M.). Beorpaa: ExoHoMcku
¢daxynter Yuusepsurera y beorpany, 140.

46 30P, wim. 124. u 158.
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Cynauje cy ycriesie J1a Kpeupajy Heke JieuHHIM]je Koje He TOKPHBAjy CBa
obernexja oTIpeMuHe, 300 Yera OpHUIAmEe O]l OTIPEMHUHE U JaJbe OCTaje
OTBOpEHO muTame. Y YcrtaBy PenyOnuke CpOuje HaBOOM ce CKym IpaBa Koja
cy HeoryhuBa M rapaHToBaHa CBakoM 3arociieHoM. To cy: mpaBo Ha MOIITO-
BamE JIOCTOjaHCTBA CBOje JIMYHOCTH Ha pany, Oe30eHe U 37jpaBe yCcJIoBe paja,
MOTPeOHyY 3alITUTy Ha Pajy, OTPAHUYEHO PAJHO BpEeMe, AHEBHHU U HEJCJbHU
oaMop, TuialieHu TOIWIIEH OIMOp, MPaBHYHY HAKHAIY 3a paj W MPaBO Ha
3alITUTY Yy Cilydajy HpecTaHka pagHor ofHoca. Ojipuuame 0J] MOMEHYTHX
mpaBa HHje Moryhe, Te OM ce cBaka H3jaBa BOJbE YCMEPEHA Yy TOM IIPaBIly
Morta cMarpary HumTasoM.?’ Cyjicka mpakca ce HajBuilie Kojiebaia OKo MyHO-
Ba)XHOCTH OTIIPEMHUHE KOja IpyKa

»--.UHAHCHjCKY mOApIIKY Yy Mehypa3moOspy wu3mely mpecranka jemHor wu

MOYETKA PYToT paaHor ogHoca”.*s

Konuko ce janeko OTHIILIO TTOKa3yjy OMUIyKe Pas3induTe CaapKUHE JIOHETEe O]
CTpaHe HMCTOT cyjaa, 300r yera je YCTaBHHU Cy[ 3ay3eo koHadaH ctaB.”’ Jla Om
ce m3bere muieme U obezbemmiia Beha mpaBHA CUTYPHOCT HOTPEOHO je ja-
CHO OIIPEJEIIUTU KapaKTep OTIPEMHMHE U BEHY IpaBHYy Ipupoay. Yunu ce aa
ce o0e cutyanuje koje pahajy mpaBo Ha OTIPEMHUHY HE MOTY MOJBECTH TIO]
YcraBHy HOpMY, IITO HaBeAeHA neduHuIrja motBphyje. [lpunrkom oanacka y
MEeH3Hjy HeMa ,,Mehypaznobspa” Koju ce OTIPEMHHUHOM ,,TOKpHUBA”.

3) Huje Oomeitio pewere o toiusphusary unama peopcaHusayuje.—
Panmja gunmema o mpUMEHH paJHONPABHOT OONMKA 3aAINTHTE Ha IOCTYMaK
peopraHm3aimje OTKIOKkEHa je 3aKOHOJIABHOM MHTEPBEHIIM]OM KOja ce Haka-
JIOCT HE MOKE OLIEHUTH O3UTHBHO. [loTpaxkiBama 4mja ce ucIiara rapanryje,
OCHM 3apaje, HHCy MpHBHICroBaHa, Te¢ ce Hehe Hahu y kiacu koja je ekBH-
BaJICHTHA NMPBOM HCIUIATHOM pelny y creuajy. [Ipema ToMe, y HMCTO] Kiacw
3ajelTHO ca 3alloCJICHUMa Hallaze ce M JIpyru Heobe30eleHn moBepuolu, 300r
gera MOCTOjU OMAcHOCT na he 3amocieHM OUTH IperiacaHd U CaMHM THUM
onemoryhenu na ce 3amrute. Kako miaH peopranusanuje MOXKe MpeIBHICTH
HOTIIYH WJIM JEJIMMUYAH OTIIYCT Ayra Kao Mepy AOIyIITEHY 3aKOHOM, TaKO C€
3amocieHruMa Hamelie TpUXBaTame 3a BUX HEMOBOJHHOT Hcxoga. DakTHIKu
MM Ce HaJaxe MpuxBaTame Tyhe BOJbE KOja Ce OINTPO KOCH Ca HHXOBHUM
uaTepecnMa. O yMamehy BUXOBUX MPaBa HUCY OITYYHUBAIH OHH HETO APYTH
MOBEPHOIM KOjU ¢y OpOjHMjH, 300T uera je HEOompaBIaHO CMATPATH Jia Cy ce
3aIl0CJICHH y LEJIOCTH WM JISTMMHUYHO OZPEKIH CBOJUX MOTpaKMBama. 300r

47 Veras Penyouke Cpouje, Cryorcoenu Znachux PC, 6p. 98/2006, wi. 60 (4).

* TIpecyna BpxosHor kacauuonor cyaa Pes 21188/2015. ox 13. ampuma 2016.
TOJIMHE.

* Opnyka YeraBor cyaa Yxk-4272/2010. ox 31. okrobpa 2012. rogune.
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TOTa ce Tpeaiaxe Opucame cT. 5 wi. 124. 3akoHa 0 pajly KOju HEOIpPaBIaHO
yckpahyje npaBa 3anocieHrMa Ydju ce MoCciIoaaBal] peopranusyje.>

4) 3axities ioOHell Y 3aKOHOM HpedsuljeHoM poKy Ha Hpoiliucanom obpa-
cyy.— YuHu ce ga cy ce onpende 3aKoHO O pajy y Jely KOju ce THYe cTevaja
MIOCTIOAABIIA HajBHIIIE MEHhale ca IIMJbEM J1a Ce 3all0CICHNMa OMOTyhu 1a mro
nakure octBape mnpasa npex ®ounmom. majyhu y Bumy Bpeme koje je moTpeOHo
Jla ce MPUKYNHU CBa MOTpeOHa TOKyMEHTalja, pok je ca 15 mpoayxen Ha 45
JlaHa W Tede O JIOCTaBJbama MPAaBHOCHAKHE o/uiyke.”' Y morieay mnpaBHe
Mpa3HUHE KOja ce OJHOCH Ha CJIydYaj HEJOBOJPHOCTH CTE€YajHE Mace Koja OHe-
MoryhaBa crpoBoljeme cTeuaja, pok Ou Tpedano padyHaTH oj 00jaB/bUBarba
pelemha 0 MOKPETamy M UCTOBPEMEHOM 3aKJbyuUeHY CTEUajHOT MOCTYIKA Y
Cnyarcoenom Znacnuxy PC.5? OBaj yHH(DOPMHE CTaB TEOPHUjE je HCIIPaBaH UMa-
jyhm y BUay na ce Taja He UMEHYje CTCUYajHH YNPABHHUK, TE€ j€ OBO jCIUHH
HA4YMH Ja C€ HajIIMPH KPYr MOBepHiana WH(GOPMHUILIE IITa Ce JOTOAMIO Ca
Jy’KHHKOM KOjU C€ CYO4MO ca (PMHAHCH]CKUM IpodieMuma.

HNPENIPEKE 3A JEJJOTBOPHO OCTBAPUBAIBGE
ITPABA 3AIIOCJIEHUX

[MpunukoM ocTBapuBarma IpaBa 3allOCICHH CE Cyo4yaBajy ca HEKOJIHKO
npodieMa KOju MOTY OWTH JIaKIIe WIH TeKEe OTKIOWUBHU. [IpBH M OCHOBHU
npoOiieM je HelIoBOJbHA YIIO3HATOCT ca MOCTojamkeM U pajgoM Donpa comunap-
HOCTH. 3arnocieHu Hajuemhe He 3Hajy Jia y cly4ajy cTedaja MmocyojaBlia cBoja
MOTPAXKHUBAKA MOTY OCTBAPUTU U y APYTOM IIOCTYIIKY, @ HE CAMO Y OHOM KOjH
BOIM MPHUBPEAHHU cyld. Ta TBpAMmAa ce J0Ka3yje KpO3 MHTEPHET aHKETY 3aTBO-
pEHOT THIIA, ca jeHOCTAaBHUM OJa0UpOM Ja/He oaroBopa. Mcrpaxupame je
cnpoBenero Mmely ucnuraHunmpMma o0a Moia, pasIHYUTHX CTapOCHHUX Tpyma
1 00pa30oBHUX M MpodecruoHaTHUX TpoduiIa, KOju Cy onadpaHu MO CHCTEMY
,,ClTydajHor y30pka”. Yuemnrhe y aHkKeTH je OWJIO 1OOPOBOJBHO M aHOHHMHO,
0e3 MoryhHocTH WACHTH(HWKANMje KOJU HUCIHUTAHHWK je a0 KOjU OITrOBOp.
BumipnBo je camo BpeMe W HAa4YMH Ha KOjU Cy OATOBOPWIIM Ha MOCTaBJbEHA
mutama. Ox 216 ucnnranuka, 46,3 % je y paaHOM OTHOCY, TOK je 53,7 % Hesa-
nocieHo. VMcrpakuBame je Maio 3a OWJb Ja IMOKake Aa Jeydau, 0e3 o03mpa

% Ycro n: Cnujenuesuh, [, (2010). ITpaBHH 10J10Kaj 3aII0CICHUX Yy CTCYajHOM IO~
ctynky. /Ipasnu ungopmaitiop, 6/2010, 15-16; Tonoposuh, 1. (2008). Ilpasne iiocreduye
yeeajara inana peopzanuzayuje. beorpan: Ilpasuu dakynrer Yausepsutera y beorpany,
263; Pagosuh, B. (2018). Cizzeuajuo tipaso — Kmwuza iipsa. beorpan: IlpaBun dakynrer
VYuausep3utera y beorpany, 195.

51 30P, wi. 139 (2).

2 Cnujerruesuh, 1. (2010). Op. cit., 13; Pagosuh, B. (2018). Op. cit., 195.

341



Tachux Adeoxaiticke komope Bojeooune, 0p. 2/2022.

Jla 1 Cy y PaJIHOM OJTHOCY WM He, HE 3Hajy Jia MOCToju TocebaH (OHJ KOjU
Hamupyje oapeheHa nmorpaxkuBamba yMECTO CTEYajHOT Y )KHHUKA — ITOCIIO/ABIIA.
[Ipema nobujerum pesynratuma, 90,7 % HCNUTAHUX HUje 3HAIO Ja MOCTOjU
o commmapHOCcTH. AHKETa jacHO IOKa3yje Ja ce HauWHU WH(POPMHCAIhA
jaBHOCTH, Koju ce HaBoje y HHudopmaropy o pagy DoHAa COIMIAPHOCTH,
HHUCY JAETOTBOPHH, TC JIa UX j€ MOTPEOHO yHAIIPEAUTH.

Kako ce ympaBuu nocrtynak npejg @oxaom He nokpehe mo ciayx0eHO]
IY’KHOCTH Beh HCKIJBYYMBO IO 3aXTEBY CTpaHe, 3allOCICHU 300T HETOBOJHHE
MH(POPMHUCAHOCTH OCTajy JIMIICHH HCIDIATe MOTPaKMBama KOja UM 3aKOHCKHU
npurnajajy. 3akoH O CcTeuajy Mmo3Haje o0aBe3y capallibe CTeYajHUX opraHa
u oprana DoHIa y mHJby OCTBapema IMpaBa 3allOCICHHUX, alld HE U 00aBe3y
nHpoOpMHCaba 3aI0CIeHNX 0 BUXOBUM IpaBuMa. OBa capajma ce CBOJIU Ha
JEAHOCMEpHH OTHOC MIPOBEPE J1a JIH CY 3aIlocIeHNMa iciTaheHa moTpaknBama
y cTedajy u y KoM m3Hocy. To nma 3a b u3beraBame ABOCTpPYKOT Iuiahama
10 UCTOM OCHOBY.

[Mucum 3akoHa HU HA jeJHOM MECTy HE MOMHEY 00aBe3y CTeuajHOT
yIpaBHUKA Ja 00aBECTH 3arocieHe 0 MOryiHOCTH HBUXOBOI HAMHUPEHA Tpe]
rapaHTHOM HHCTUTyHHjoM.* HMako TO CTe4ajHH YIPABHHIM MaxOM YHHE,
MPOIYIITAake J1a ce MOCTYNH Ha HaBEeJSHW HA4YMH HE MOBJIAYM OATOBOPHOCT
CTEUajHOT YNpaBHUKA 3a HAKHAJHY INTETY KOjy je 3aloCIIeHH TUME 00jeK-
THBHO mnpetprieo. Mmajyhn y Buny nanexoce)xHe HeraTHMBHE IOCIEAUIIE KOje
y TakBOM OKpYXEIby MOTY HAcTaTd, Tpebajo OM MpenBUAETH 3aKOHCKYy oba-
Be3y MH(OpMHUCama 3all0CICHNX O HBHUXOBUM IpaBUMa y BE3HM Ca CTCYajHUM
noctynkoM. ITopen Tora, moTpeOHO je Mpenu3uparu jga ce KaHajal HWHPOPMU-
cama OJIHOCH caMO Ha onpeheHe moBepuolle KOju HMMajy MpaBHU HHTEPEC
3a mpykame HHpOpMaIja ol KPYIHjaJHOT 3Hauaja 3a BUXOBO HAMUPCHE.
O6aBe3a nHpOpMHCama Mopa OuTh ocroboheHa Ipyrux JAOmaTHUX YCIOBa, Yy
cMUCITy yryhinBama MmoceOHOT 3axTeBa, jep Ou To Omio OecmucieHo. Jlakie,
caMo JIOHOLIewe ojroBapajyher periema, y OBOM Cly4ajy 3akJbydka O IpH-
3HaTUM W YTBPEHUM IOTpaKMBAmbMMa, IPEICTaBJba TOBOJBHY UHIHCHHILY
3a HacTaHak obaBe3e. YBohemeM OBakBe ofipende HE HapyllaBa ce NMPHUHINI
e(pUKaCHOCTH CTEYajHOT MOCTYyNKa, HUTH ce Hamehe mpexomepHH ,,Teper”
CTCYajHOM YIPaBHUKY. Ped je 0 YMmeHUIM Koja je J00po Mo3HaTa CTeYajHOM
YIPaBHUKY C jeJlHE, a HEI03HaTa 3arociIeHuMa ¢ Apyre CTpaHe.

53 Nndopmarop o paxy Pouna comugapaoct — Mod, JloctynHo Ha: https://www.
fs.gov.rs/dokumentacija/informator-o-radu/ (mpucrymsseno: 25. 8. 2021), 52.

5 Tlocnentbe n3MeHe 3aKOHA O CTEYajy yCMepeHe Ha MUTame HH(pOPMHCAma MOBe-
puiiana He MOKpHBajy HaBeneHy cutyanujy. V.: 30C, 10 (2). Hacynpor Tome, noctoje npasa
Koja npensubajy obaBesy cTeyajHOT YyIpaBHHUKA J1a YIYTH 3aXTEB 3a HCIUIATY MOTPaKUBaba
rapaHTHOj MHCTHTYILMjH, [1a TeK aKO OH TO HE YYMHH TO IIPaBO IPENa3H Ha 3al0CICHE WIIH
CHHJIMKAT OCHOBAH KOJI MOCJIO/IaBla Ay’KHHKA KOJH 3aTHM HCTyIa y BHUXOBO HME U 3a HhH-
XOB PavyH.
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VY pasroBopy ca 3amocineanma DoHIa COMMIAPHOCTH KOjU ce 00aBHO y
MPOCTOpHjaMa Te yCTaHOBE, JIOIUIO CE JIO 3aKJby4Ka Jia je Hajeehn mpobiem ca
KojuMa ce cyodaBa DOH/I, a MOCPETHO U 3aTIOCICHH KOJ Ay>KHUKA, HETOCTAaTaK
cpencraBa ®onma 06e36ehennx n3 Oyuera. Mako 3akoH 0 paay HE UCKIBYUYje
MoryhHocT apyraumjer ¢uHancupama (ynarame cpencraBa DoHma y by
CTBapama JOJAaTHUX IPUXOMa — JOHAIHW]a, TIOKJIOH, JIEraT U CII.)> y MPaKCH Ce
TO HUKaJla HUje JOTOJIUIIO, KXy 3arocieHe. [Ipukyrbame cpeacraBa n3 pasim-
YUTUX U3BOpa BoAU Behoj (PMHAHCH]CKOj CTAOMIHOCTH, 0K C€ YKJbYUHBABEM
MoCJIo/IaBala y \beHo (GMHAHCHpamhe YCIoCcTaB/ba (PHHAHCHjCKA paBHOTEk A,

HoBossHOCT cpeacraBa PoHma Mepu ce OpojeM OTBOPEHUX CTEUajHHX
MOCTYyTIaKka U MPOIEHTOM HaMHUpEma 3armocieHnx y credajy. Usmelhy 0,4 % u
0,5 % on 130.000 npuBpeHUX IpylITaBa FOAMIILE HAILYCTH TPKUIITE IIyTEM
cTedajHor mocTtymnka. [Ipe cTymama Ha cHary H3MeHa U IOIyHa 3aKoHa O CTeUajy
u3 2017. ronune y CpOuju je OWII0 IOKpeHYTO 4.546 cTeuajHUX MOCTYIAKa, O
Tora 59 % je 3akspyueHo min o0yctaBibeHO. [lopehema panu, y Hemaukoj je y
WCTOj TOAMHHU Y cTedajy omio 20.093 npenyseha on 3,5 MuiroHa NpuBpeTHAX
cy6jexara i 0,6 % on yKymHOT Opoja IpUBPEIHUX IPYINTABA.

Wznoc HamemeH DOHAY CONMMIAPHOCTH HHjE C€ APACTUYHO MEHAO0 Y
nperxonuuM roaunama. Opx 2010. mo 2015. roquHe KpeTao ce y W3HOCY Ol
oko 500 munmona, nok je 2018. u3 Oyunera uzaBojeHo 617 MuiIMoOHa IWHA-
pa.”” Msyserak y ToM morieny Oelie)kd HapelHa TOJUHA Ca HATIUM 13 [0M
yrmaheHux cpencTaBa Koju je M3HOCHO 266 MUIMOHA AMHApa, MoK je y 2020.
YCIIOCTaBJHEH MPETXOAHN HUBO yIlJIaTa Tako Aa aocexe 450 MuinoHa guHapa.
Bynercka cpencta cy qoBoJbHA Ja oAroBope Ha oko 3.000 3axTeBa, mITO je
JIyIUIO BHWIIIE y OAHOCY Ha TMPETXOAHW mepuoj ca uzyszerkom 2019. rommme.
[Mpumepa paau, 2012. roqune Ha omryky PoHna dekano je 6.300 pagHuka, a
HOBIIa je Omyo 3a eBeHTyanHo 1.200 3axTeBa. Bucuna omoOpeHUX cpeiacraBa
HUje paheHa OpojeM OTBOPEHHX CTEYajHUX MOCTYIaKa KOjH Cy JIOCTHIIIN CBOJ
MaKCHMyM Y Tiepuony npuarusanyje. Umajyhu y Bungy na ce mpuaruzammja
IpymTBeHUX mpeny3eha OMMKH Kpajy, CTPYKTypa IOCTYIKa CE CBE BHINE
noMepa ka nmpuBatHoM cektopy. ¥ 2016. rogunu ox ykynHo 430 npymirasa y
creuajy, 96 cy 6mia npymrsena npeayseha nok ce y 2018. rogunu Taj oqHOC
IIPOMEHHO, jep cy 36 IyxKHHMKa o] yKynHO 453 Ouia cy6jekTu mpuBaTHU3aLyje.

55 30P wi. 137; Usowesuh, 3., Usomesuh, M. (2007). Komenitiap 3axona o pady.
Beorpan: Ciy:x0enu riacHuK, 269.

¢ Kosauesuh, Jb. (2005). Vcknahusame nomaher npasa ca JlupektuBama EBpori-
CKe yHHje HmyTeM onpenada HOBOr 3akoHa o pany. Paonu oodnocu — 300pHnux padosa
(yp. bobap, K.). beorpaa: I'mocapujym, 108.

57 Uudopmarop o paxy Poupa conumaproct — Mo®, loctynHo Ha: https://www.
fs.gov.rs/dokumentacija/informator-o-radu/ (mpucrymsseno: 25. 8. 2021), 31.
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To uMa JMpEKTHU YTHIA] HAa OPOJHOCT YCBOjEHHX M UCTOBpeMeHO Hciniahe-
HUX 3axTeBa. 3a cenam roxuHa pamga onnma commmapHocTr ucruraheHo je 0Ko
30.000 pagHHKa, TO yKa3yje Ha 3HA4a] MIOCTOjama a Mpe cBera J00por GyHK-
OUOHHUCAaka OBE HHCTHTYIIH]E.

3anmocnenn y @onny Haramarajy Aa je moctynak npex DoHmom 3Ha-
4yajHO yOp3aH M ayTOMaTU3al1joM, a He caMO CIOJbHUM (pakTopuMa (omnajgame
Opoja OTBOpPEeHMX cTe4ajHHX MocTymnaka). CTpyyHa ciyx0a je ocrnocoOspeHa
Jia o0pajau Ha JieceTUHE Xuibaia 3axTeBa. Kao mpumep ce moxe HaBectu 3.238
YCBOJEHMX 3aXTeBa 3aIOCICHUX M3 je[HOT JPYLITBA y cTedajy koje je DoHf
oOpanuo y nenemopy 2012. ronune. [lakie, youasa ce Ja mpo0Oiem HUje y pasy
CTpyuHe ciayx06e PoHAa, HETO y HENOTIYHO] W/WIN HempuiaaroheHoj MOKy-
MEHTAalMj| MoJHOCcHoIa 3axTeBa. Kao mokasaresb 3a Ty TBpABY j€ MOAATaK Jia
ce 0 2009. ronuHe, AaKkie TPU TOAMHE HAKOH OoCHHWBama DoHma, 00paauiio
oko 35.000 3axTeBa 3amocneHux, mro je Bume on 10.000 3axTeBa roguiime,
¢ TuM J1a je 20.000 mojgHeTHX 3aXTeBa YCBOjEHO JOK Cy OCTalu oAlOujeHu. Y
MOTJIely OHOCA CaMHX 3aXTeBa MOXe ce McTahm Ja mpeBary OfHOCE 3aXTEBU
ycMepeHu Ha ucruiaty 3apane (94 %) u ornpemumne (5 %), TOK Cy 3aXTEBU
10 OCHOBY JpYI'MX IpaBa 3aHeMapeHu (Mamwe ox 1 %). Paznor 3a To ce moxe
Hahy y IpeTeIkuM yCIoBIMa 33 BUXOBO HCHYHCHE. Tako je 10 caga yeBOjeH
caMo jelaH 3axTeB 3a HaKHAJy MTeTe 300T MpO(PEeCHOHATHOT 000JhCHA HITH
MOBpee Ha pay.

Hudopmarop o paxy nokasyje na je GoHI COMUAAPHOCTH MPETXOTHUX
TOIMHA YTPOIINO AYIUIO Mamke HOBIA O MPEABUCHOT, ITO yKa3yje Ha Hecpa-
3Mepy OJOOpEHHX CpelcTaBa ca MOCTYIIHMMa KOjU ¢y y TOKY. Y3 TO, mpema
peunMa 3aroCieHHX, a Y CKIaay ca OyjeTcKuM mporucuMa, DoHI HE MOKe
YTPOLIMTH BHUIIIE OJl U3HOCA OJOOPEHOT 3a Ty TOIUHY, IITO 3a MOCICIUILY UMa
Bpahame cpejicTaBa koje je 3aKOHCKOM CyOporairjoM Ha MECTO TOBEpHOLa Yy
cTedajy ycreo aa nosparu.’® MHGoOpMaTop OJHOCHO H3BEITaj O paiay MOKa-
3yje Ia je mpe TpH TOJMHU H3HOC IMPUXOAOBAHUX W MOBpalieHUX cpeicTaBa
3a YKynHo 52 ¢upme y credajy M3HOCHO 282 MWIMOHA, IITO j€ MOJIOBMHA
cpexncraBa nobujenux u3 Oyuera. Tum cpencrBuma DoHI HE MOXKE pacroia-
raTH, OHa Cy ,,3aMp3HyTa” 3a kopuiiheme, Hako ce Hajase Ha pauyHy Ponna
JIOK Ce HE M3BPIIM MPEHOC Ha OyNeTCKU padyH. TakBo peliewme je joluie, jep
Ce Ta CpeICTBa MOTY MCKOPUCTHTU Ja C€ OJATOBOPH TPEHYTHHM 3aXTEBUMA
3aMoCIICHUX, KOjU C€ OAJIaXKy Ha ycBajame 300T HEIOBOJHHO HcTIaheHHX
OylleTCKuX cpezicraBa. [IpuxBarameM MPEIOKESHOT ToCcTyak npex DoHmgom
Ou ce 3HATHO yOp3a0 a BHCHHA PACIOJIOKUBUX cpencTtaBa yehama. Ocum
Tora, moBpahena cpeactBa Tpeba ma ocrany y pykama PoHma a He nma ce

58 3akon 0 obmuranuoHuM oxHocuma, Cryocoenu aucii CDPJ, 6p. 29/78, 39/85,
57/89, Cnyoscoenu auci CPJ, 6p. 31/93, Cnyoc6enu aucii CLI, 6p. 1/2001, un. 300.
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Bpahajy npxaBu. McTo Baku M 3a CUTyaIljy Kaja Ha Kpajy TOCIOBHE TOJUHE
o0padyH IMOKa)ke BHUIAK MPHUXOJa y ONHOCY HA pacxome, ¢ THM IITO OW ce
3a pa3jMKy O] MPBE CHUTyalldje OHM KOpuCTHiH 3a Oymyhe 3axrtese.”” NMuu-
myjatuBa 3arnocieHnx y QoHmy ma ce mpaBWIHO M MOTIYHO pa3yme morpeda
na ce HewckopuinheHa cpeacTBa 3aapke y QoHIy HHje ypoauia IuIofoM. 3a
pa3IUKy Of TOora, MuTame ImoBpaheHnX cpejicTaBa yoIIITe HUje pa3MaTpaHo,
3aKJbydyje ayTopKa HPHJIMKOM pPa3roBopa.

VY nomey HpoleHTa HAMUpPEHA 3alOCICHUX y CTedajy Huje Moryhe
JlaTu TauHe MOJaTKe, jep Ce OHM He MocMaTpajy 3ace0HO HETo Kao MPHIMATHUIII
Tpeher ucmIaTHOT pena y KojeM ce Hajla3e M OCTAIHM CTeYajHH IOBEPUOIH.
Tome Tpeba 1omaTH M OTEXKAHO YIIO3HABAKE JABHOCTH Ca pe3ylTaTuMa CTeuaj-
HOT TIOCTYIIKa 300r Jjionie ypel)eHocTn craTucTHuke 6ase mogaraka.

lapanTHe wuHCTHTYIHMje MOTy (QYHKIMOHHCATH Kao ocurypasajyha
IpyImTBa, y3 00aBe3y yIuiaTe JONPHUHOCA O] CTPAaHE CBHX IMOCIOAaBaIia WIN
IpUnajHuKa ofpeheHe MHIYCTpHjCKe TpaHe, WM Kao IPXKaBHE YCTaHOBE
(honnosu) umja cpencrea obe3z6eljyje japHa Biact.®” MoryhHocTH KOMOUHO-
Barba M3BOpa (pUHAHCHpama ce He KOPHCTe, 1a Ce M3BOAM 3aKJbydak Jia ce
Cp6uja ompeenuia 3a KOHIENT APKAaBHOT (puHaHCHpama.®! Mako y ocHOBH
nexu 100pa Hamepa, TUME JipiKaBa Harpaljyje HeycrenrHe mpuBpeHe cy0jexTe
(ryburaie) npebaiyjuhu 1e0 pu3HKa MOCIOBHOT Heycrexa Ha cebe.®

Mehynapoana perynatuBa rapaHTHUX HHCTUTyIMja mpenBuba obaBesy
(GuHaHCHpamba pajia TapaHTHUX WHCTUTYLHUja OJl CTPaHe IOCI0/aBala, 0CUM
YKOJIMKO Ce€ OHE y IesocTh (UHAHCHpajy u3 jaBHuX npuxona.® Ilpemma je y
CKJIaTy ca MOCTAaBJEHUM CTaHIAp/MMa, OBaKaB MPHCTYI ce KpuTukyje. [lpe-
JUTaKe ce Ja Je0 TPOIIKOBa (PMHAHCHpama CHOCE IMOCIOAaBIH KOju OU Ha Taj
HaYMH y3eid ydemrhe y 3amTuTd CBOjuX 3amocienux.* Hajoosse O Gmito
OJJPEINTH CTEICH yuenrtha 4yrja UCIYHBCHOCT HE CME YTUIATH Ha OATOBOPHOCT

% BuwiekpyHa A. (2013). IIpasnu iionodcaj 3aiiocnenux y citieyajHom HOCIAViKY.
Beorpan: IlpaBuu daxynrer Yuusepsureta y beorpamy, 113; Pagosuh, B. (2018). Cite-
yajno iipaso — KrwuZa iipea. beorpan: [1paBuu dakynter Yuusepsutera y beorpany, 194.

¢ JTupekTHBa O 3aLUTHTH 3alI0CICHHX, Y. 4.

¢! Pagosuh, B. (2018). Op. cit. 193.

Y nepuony ox 2005. no 2012. rogune u3 Oyyera je y kopuct DoHIa COMHIAPHO-
ctu uciutaheHo Onmu3y Tpu MuIMjapae auHapa. Kamga OM MOCIONaBIM OCETHIIM CBY TEKH-
HY CBOT JIOLIET IMOCJIOBama, y4enihe apxaBe y yKynHoM (unaHcupamwy donma 6u OHUI0
3HaTHO Mame. O6panosuh, J. (2013). Crame u npobiieMu 3aIITHTE ITpaBa 3aM0CEIHIX MPEex
DoHpoM conuaapHOCTH. 3awiliuitia iipasa uz obnaciuu pada — 36opHux paoosa (pen. 1so-
meBwuh, 3.). beorpaxa: I'mocapujym, 197.

 JIupekTHBa O 3alITHTH 3all0CICHHX, Y. 4.

¢ Kosauesuh, Jb. (2005). Ycknahusame nomaher mpasa ca JlupextuBama EBpor-
CKe yHHWje HmyTeM oxpenada HoBOr 3akoHa o pany. Paonu oonocu — 360opnux padosa
(yp. Bobap, K.). beorpax: I'mocapujym, 108.
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rapaHTHe WHCTHTyHHje. To je y ckimany ca mMehyHapoaHum Hadenmuma paja
MHCTUTYLIMja KOje OJroBapajy CyNCHAMjapHO W HE3aBHCHO OJ TOra Ja JId Cy
MOCJIOABIIM PeMa KhHMa H3BPIIIN CBOje 00aBe3e. "

MPOIIUPEHA (BAHCTEYAJHA) YJIOTA
®OHJIA COTUJAPHOCTH

3060t O6pojHuX 3510ynoTpeda mociaoaasana Koje 1001jajy mmpoke pazmepe
pasBHja ce MUCao 0 KopHuIIhewmy cpecTaBa MoceOHOT (POHA Y CBUM CHTYyAIIH-
jama M30CcTaHKa HaMHUpema NOTpaKUBama 3arnocieHnx. 3anocienu Tpeba 1a
Oyny mozgjeqHaxo 3amTHheHn, Kako y CTedajy Tako U BaH mera. Hacymport tome,
Jp)KaBe ca BUCOKAM HHBOOM BaHCTEYajHE 3AIITUTE 3allOCICHHUX 110 MPaBHIY
MCTH HUBO 3AIITUTE HE HYyAC Yy CTEYajHOM IOCTYNKY M 00parHO. BesuBame
[paBa 3aloClICHNX 3a CTabe y MPUBPEIHOM IPYLITBY Boau Behum moacruia-
juma 3a forum shopping.®’ Y3 10, MOCIOMaBIN BUAEBIIN Ja CE CTeYaj OMMKU
MOI'Y pacmpojiaTH MMOBHHY W HOBAI[ JOOHjeH MPOAajoM TPOIIUTH Yy CBOM
UHTEpecy, 3aHeMapyjyhu mHTepece moBepmiana. Huje wckibydeH U OOpHYT
CIIEHapHo Jia ce JIeo 110 JIeo0 MMOBHHE OTylyje a Jja HUKO He MOJHOCH 3aXTeB 3a
OTBapame CTEYajHOr MocTynka. Hamme, mpuxBarambeM H3JIOKEHOT MPHUCTYIa
npyXxuia OM ce LEeJIOBUTHja 3allTHTa 3armocieHuMa. Ho, mpema canamimem
CTamy CTBAapU KOPEHUTE IIPOMEHE y HauuHy pana PoHja BUIlE CE UUHE KAo
yTOIHUja HETO Kao peanmHocT. To, MehyTuM, He 3Ha4M aa He Tpeda CTPEMHUTH
Ka TOME Jla ce U3BpIIM KpyIHa pedopma u 00e30enn YBpcTa 3allTUTHA TIaT-
¢dopma. TlpeanoxkeHe W3MeHe MOTY MMATH M BEIMKH YTHIA] HA J0CAIAIIbY
[paKcy y MOCIOBaky MOCIOAaBala Kpo3 CTBapame MOJCTHUIIAja 3a MOIITEHO
nocryname. Huje Hemo3HaHuIla Ja MOCIOAaBIH HErHpajy MOCTOjambe AyroBa
mpema 3anocieHnMa. [la Ou 100w OHO MITO UM MPUIIAJIA 3aMOCICHH TOKpehy

% Tako IPHOTOPCKM 3aKOHOZABAI| TpElH3upa Ja JOHMPHHOC MOCIO/ABLA M3HOCH
0,20 % xoju OOBE3HUK OCHIYpama O] HEe3armoCICHOCTH O00pauyyHaBa Ha OCHOBHILY Koja ce
OJIHOCH Ha Taj JONMpPUHOC. JeqMHAa MaHa je HEeJOoCTaTaK CaHKIHUje y Ciydajy MOBpeie OBe
obasese; Zakon o Fondu rada (Crna Gora), Sluzbeni list CG, 6p. 88/09, un. 4. Moxe ce
MPUMETHUTH JIa je TIUTakhe HAMUPEHA 3all0CICHUX TPE TapaHTHOM HHCTHUTYIHjOM OBE 3e-
Mibe ypeheHO MoceGHUM 3aKOHOM H Jia C€ y Ha3WBY T€ MHCTHTYLHje HCTHYC H-CHA pesep-
BHCAHOCT 3a MOTpaKMBaba HAcTala y BPLICHY paja 3a cebe WM JPYror, JOK ce KOJ Hac
Kpo3 KopuIheHy TEePMHHOJIOTH]Y arnocTpodupa XyMaHHCTHYKA OOY/Ia HEHOT OCHUBaMbA,
KOJICTHjAJIHOCT U COL[MjaJIHa OCETIHHBOCT.

 TIpuHYIHO HAMHPEHE Y OKBUPY M BaH CcTevaja Tpeda [a YMHE jeHY 3a0KpYKEHY
nenmuny. Westbrook, L. J., Booth, C., Paulus, G. C., Rajak, H. (2010). 4 Global View of
Busieness Insolvency Systems. Leiden. Boston: Martinus Publishers, 7.

7 Kimhi, O., Doebert, A. (2015). Bankruptcy Law as a Balancing System: Lessons
from a comapartive analyisis of the intersection between Labour and Bankruptcy Law.
American Bankruptcy Institute Law Review, 2(23), 514.
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MOCTynaKk yTBphema CBOjHX IMOTpakMBama. AKO y3 CBE IOTENIKOhe HITaKk
ycrejy a JOKaxy IOCTOjame MOTpaXKHBama 100Hjajy Ipecyay Kojy HE MOTY
Jla U3BpIIIe, jep je IOCIIo/aBall yracuo npeaysehie 1 0cHOBa0 HOBO ITOJ IPYTHM
MTOCIIOBHUM MIMEHOM HIJIH j& CBa CpeICTBa CKIIOHHO BaH JOMallaja IoBepuIana
TaKo Jla JIPYIITBO YOIIITE HeMa KanmuTall KojuM he m3BpInaBaTu cBoje oOaBe-
3¢. Ha Taj HaYMH CONBEHTHA NMPUBpPEIHA ApYylITBAa M3beraBajy miahame. 13
U3JIOKEHOT C€ jaCHO BHJIM J1a CYIITHHA 3alITUTE HE JIXKH y T0OUjamy Ipecyae
KOjOM Ce Hajake M3BpIIeHhe obaBese, Beh y meHoj ycmenmHoj peanm3aruju.®
Tume ce 3alITHTHN KPYT 3aBpllaBa, jep ce MOCTHke yckiahuBambe MpaBHOT U
(dakTHUKOT CcTama y yemy ce oriena ¢yHkuuja npasa. OBy uiejy pas3Bujajy
MOjeIMHU aMEPHYKH ayTOPH KOjU MOKYIIaBajy Ja CTaHy Ha MyT (DeHOMEHY KOj!
j€ MIMPOKO APYIITBEHO PacmpocTpameH.”’ Y HeKUM 3eMJbaMa TaKBH MTOCTYIIIN
MOBJIaye KPUBHUYHY OJATOBOPHOCT, T€ ce MeTapOpPHUYKH Y JIUTEpaTypH HOMH-
HYJy Kao ,,kpabha miara”. U3pas ,,kpabha miara” mocrao je mupoko npuxpaheH
mpeMJia je u3a3Bao 030MIbHY MOJIeMUKY Oynyhn jga MHIUBEHa MOBOJOM OBOT
MUTamka HUCY YHH(OPMHA TAaKO J1a IOCTOj€ ¥ OHU KOjH BEpyjy Ja je caM Ha3HB
oMaJIoBaXkaBajyhu M Ja yHampes HenpaBeaHO ONTYXKYyje BIacHHKe npenyseha.
OBa BpcTa ocobeHe Kpale 1o cB0joj yuecTanoCcTH npemaiiyje mporeHTe U3Bp-
IICHUX JAPYTMX KPUBHUYHHUX JIeNa HCTE TPyINe Tj. IPOTUB MMOBHHE. Y JeceT
HAjTIO3HATUjUX aMEPUYKHX AP)KaBa MpeKo 2,4 MIIHOHA 3aMOCICHUX TOIUIIELE
ocraje yckpaheHo 3a 3apajie y yKyITHOM H3HOCY O 8 OMIHMOHA aMEPUIKHX J0JIa-
pa.”! Mopa ce mpusHaTH 1a je ped o 3anamyjyhoj opojku. Kako Ta mojasa Huje
3200UIIIJIa HU HaIly 36MJbY MOIJIO OU € 030MJbHO pa3MaTpaTH O JaTOM MPEJIOTy
Kao HAYMHY CIpeYaBarha M3UTPaBama 3alloCICHIX, C THM Ja Tpeba mMaTH Ha
yMy JIa C€ Ha TOM ITyTy MOKe Hauhu Ha Mperpeke jep 0CTBapeHe MYHOT eeKTa
MPETHOCTaBJba MOCTOjambe MPEIUCIO3NNMja KOje Ce OfHOCE M Ha CTa0HiIaH
CHCTEM COLHMjamHor ocurypama.”? [llupeme JoMeHa NpUMEHa Ha BaHCTEYajHU
MIOCTYTIAaK TIOBJIAYM W MIPOMEHY y TPEHYTHOM HaunHy (uHaHCHpama Donma.
ITopen Tora, Tpebamo OM MOCTAaBUTH HEKa OTPAaHHUYCHA Y MCIUIATH, MOIYT

 Hallet, N. (2019).The Problem of Wage Theft. Yale Law & Policy Review, 93(2),
110; Westbrook, L. J., Booth, C., Paulus, G. C., Rajak, H. (2010). A4 Global View of
Busieness Insolvency Systems. Leiden. Boston: Martinus Publishers, 9.

% Yctu npobiieM MOCTOjU Uy HECIIOPHOM YTy OJIMYCHOM Y 00padyHy 3apaje u
HaKHAaJIe 3apajie KOju UMajy CBOjCcTBO M3BpInHe ucrpase. V.: 30P, 121(6). Lluss oBe oapentde
je y jenHocTaBHHUjeM 1 OpkeM OocTBapery mpasa Ha 3apany. MehyTum, 30or OpojHuX 3710y-
norpeba mweHa eUKacHOCT ce 030UIBHO J0BOAU Y TIHTAE.

0 Kimhi, O. (2015). Getting more than Justice on Paper: Bankruptcy Priorities and
the Crisis of Unpaid Wages. Hofstra Law Review, 44 (1), 113.

"I Hallet, N. (2019).The Problem of Wage Theft. Yale Law & Policy Review, 93 (2),
101.

2 O eBasuju JOMPHUHOCA 3a COLMjaJIHO ocurypambe Buiie y: LonyGosuh, B. (2010).
EBasuja mompuHOCa u Mepe 3a BeHO cnpedaBame. [Ipaso u ipuspeoa, 1-3/2010, 57-70.
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JTUMHUTHpaba U3HOCa KOju je noctymnaH. Takohe, kopumnheme cpencraBa PoHga
y CllydajeBHMa BaH CTedyaja MOpa OUTH OIpAaBIaHO W M3Y3ETHO, aKTHBHPAHO
TEK Kaja ce MOTPaKUBarba 3aIl0CICHIX He MOTY OCTBAPHUTH Ha JIPyTH HAYHH.

Hamme, mpobnem HacTaje Kaga 3amoClieHH y CTpaxy Ja ce He 3aMepe
MTOCJIOAABITY M OCTaHy 0e3 Iociia MpUXBaTe HEMOBOJbAH MPEIIOT y Haan 1a he
ce crame NMPOMEHHUTH M 3a0cTalie 3apaje ucraruT.” Ila je Tako moTrBphyje
HaM TOCJIO/IaBall KOj! je MIPHUCTA0 Ha WHTEPB]Y MO/ TAPAaHTHjOM aHOHUMHOCTH.
[Ipe moveTka MHTEPBjya YIO3HAT je ca pa3io3uMa M IHJbEBHMa HCTPAKIBAbA,
Te Ja he ’eroBu OIrOBOPUTH OUTH UCKOPUITNEHN UCKJbYYUBO y HayYHE CBPXE.
[locmomagar 3amocnennMa Huje ucIutahmBao 3apafe ITyKe Of IIECT MECCEIH,
npaBnajyhu ce ,,TEIIKOM €KOHOMCKOM CHTYyaIlljoM 300r ciabe mpojaje mpo-
n3Boma”. HakoH rogmHy maHa BIAacHUK Ipenyseha IojamrmaBa 3alociICHAMA
na 300T ,,TeIIKe CUTyaluje” Mopa Ia 3arBopH npenysehe, amu ga he otBopuTH
HOBO y KojeM OM OHHM HACTaBWIH Ja paze, y3 oochame ma he um cBe myroBane
3apane O6utn ucrurahene. CBecHO MCKopuIThaBamke 3aBUCHOT IOJIOXKaja 3aro-
CJICHUX OIJIeNla Ce W y 3Hamy Ja je JaTo , JJaxHO oOechame”, a Koje je mpema
peduMa TIociIonaBma ,,0M0 jeIMHN HauuH Ja ce u3Byde”. Y HOBOM mpemysehy
3allOCIICHH Cy PaIiid BUIIE MECEUU alH H Jajbe 0e3 MKaKBUX IPUMamba.
Crapor mocionaBiia HICY MOIJIH Jia Ty)KE€ jep je IPecTao J1a IMOCTOjU, a HOBH
WX je HCKOpPHUIITNaBao MCTO KO M MPETXOTHH.

Ilopen Tora, Ba)XHO je HAOMEHYTH Ja IOCJIOIABaIl HHje CaMoO MpH-
BpEIHO APYIITBO, Beh U (PU3UUKO JIHIE KOje 00aBIba AEITaTHOCT PaJX CTHLAA
IOOHWTH M KOje je Kao TaKBO YIMHUCAHO y PETUCTap MPeAy3eTHHKA KOjU BOIU
Arennuja 3a npuBpenne peructpe. Kako mpema Baxxehem pemiemy mnpenyser-
HUIIM HEMa]y MMaCUBHY CTEYajHY CIIOCOOHOCT, JIUIA KOja Cy KOJ FbHX 3aCHOBaja
paJHU OIHOCY HE MOTY KOPHCTHUTH HHjECIaH O] M3JIOKCHUX OONMKa 3aIlTUTE,
jep je 3a BUXOBO KOPHUINNCHE HEOIXOIHO OTBApAmEe CTCYAjHOT MOCTYIIKA.
Ha taj HaumH cy 3amociieHu KOju paje KOI IMOCIOAaBIa KOjU je MPaBHO JIUIE
y Janeko 0oJbeM MOJOXKajy O 3alOCIIEHUX KOju 00aBJbajy HMCTH MOCA0 MOJ
HCTHM YCIIOBHMA KOJ TOCJIOAaBIa Koju je (usnmuko ynune. Mmajyhu To y Bugy
MpeIoKeHo mpompemne (QyHknuje DoHma COIMIapHOCTH OM OTKIOHWIO
(aKTHUKy HEjETHAKOCT 3all0CICHUX M yOIXKHMIO HETaTHBHE MOCICIUIE 330-
CTajarba 32 CABPEMEHUM TPEH/I0BHMA KOjU Baxke y cTeuajy.’*

3 TIpema aMepHYKOM UCTpakuBary BpiieHoM 2009. ToMHE aKTHBH3aM 3aII0CICHHX
je u30cTao y BenmkoM Opojy ciyuajeBa. Hajuernthu pas3inosu 3a To cy: cTpax o ayTOMarcKor
nobujama oTkaza (51 %), mpememiraj Ha HIbKe pagHO MecTo (20 %), HapymIaBame ONTHMAI-
HE CTPYKType BpeMeHa MOTPeOHOr 3a M3BpLICHE MoBepeHux 3amataka (12 %), 6ojazan na
ce tume Humrta Hehe noctuhu (36 %). Hallet, N. (2019).The Problem of Wage Theft. Yale
Law & Policy Review, 93 (2), 107.

™ Konrko MO 3a0cTaiu cBenour HoBa Jupextusa EBporicke yHuje kKojoM he apxa-
BE WIAHHUIC MEHATH MocTojeha mpaBmiia Koja ce OHOCE Ha CTeYaj HaJl UMOBHHOM (hH3HY-
KOT JTUIIa, 0K hemo mu GuTH y (a3u BHXOBOT JOHOIICHA. [IPEeTXOAHN HEYCIENH MOKYIIIa]
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3AK/bYYAK

Kao mrTo je mo3Hato credaj ce He jJjoraha HArmo M MOTIYHO HEOYEKHUBAHO.
IToctoju oppelena mporpecuja U MOCTYMHOCT HaAUpama GUHAHCH]CKUX MPO-
Onema Koju JIoBozie 10 OaHKpoTa. Y mepoay Kpuse 3anociieHu he npeu Outn Ha
yaapy jep hie mo npaBuity Out yckpaheHu 3a OCHOBHO ITPaBO U3 PaIHOT OAHOCA
— mpaBo Ha 3apany. OTyaa ce U3BOIM jacHA IMpEMICca Ja Ce Mpasa BpIIe, ajld U
KpIlle, Ha)KaJIOCT. Y OBOM JIPYTOM CITydajy HE MOTY C€ OCTBApHUTH 0e3 3aIllITUTe
300T "Wera ce M Kake J1a Cy OCTBapem-e MpaBa 1 HIX0BA 3AIITHTA HEPACKUINBO
noBe3anu 1nojMoBu. [InaheHocT ce mojaBibyje Ka0 OCHOBHO O0eexkje pagHor
OIHOCA, YHjUM H30CTajalbeM MOKe O030MJBHO OWUTH YTrpO’keHa CTAOWMITHOCT
npuBpehuBama y jemHoj 3emspu. M3 TOr pasmora cBaka IpskaBa HACTOJH Ja
CTBOPH MIPaBHO-UHCTUTYIIHOHAITHE MEXaHU3ME KOjuM he 3aIlITHTUTH yTposkeHe
KaTeropuje U THME CTBOPHUTHU COLUjAIHU MUpP U Onarocrame. Crora ce y 0BOM
panmy mocebaH TpeTMaH 3aloCICHHX Kao MOBEpHJala He JTOBOIU Y IHUTAE,
Beh ce pa3marpajy HaYUMHHU KOjUMa ce TO Haj0oJbe ocTBapyje.

3amTuTa 3amocieHuX Mopa OUTH TIOCTaBJbeH Ha HayMH KojuM he ce
OCTBapUTH IUJBEBU Op30T M jeIHOCTABHOI HAMHUpEHa. Y CKJIaly ca THM
MOTpeOHO je M3TpPaJuTH TeMeJbe Ha KojuMa he MoYMBaTH YBPCT CHUCTEM
3allITHTE ITOTPAXKHMBakbha 3allOCIICHUK y Cllydyajy cTedyaja MociIojaBla, ajiu U y
JIpyTUM CHUTYyaIlfjaMa TJe jeé HaMHPCHE 3all0CICHUX 030MIBHO yrpoXkeHo. [la
O ce TO TIOCTHUIJIO HEOIXOIHO je TPEABUACTH JOJAaTHA TpaBUila W MPEIU3u-
paru moctojeha. [Ipemraxke ce jacHO M3JIMCTaBame YCIOBa 32 OCTBAPUBAE
mpaBa 3amocieHux mnpex POoHIOM COMUAAPHOCTH W TOceOHO ypehuBame
HE3HaTHE MMOBHHE Kao CTEUajHE MpEmpeke y CKIaay ca YHOpeTHONpPAaBHUM
peunremruMa. Y3 To, MOoTpeOHO je mojactahu um japyre HauuHe (DUHAHCHpPAMA
®doHJa, koju hie Tako oMOryhuTH Ja ce 3aXTEBH 3allOCIICHUX yCBOje y kpahem
poky. Hezakonura mpakca mocimomasana paha morpeOy 3a HOBHM OOIHIAMA
3alITUTE 3allOCICHHX, T¢ OU ce MOMIo pasMunUbatd o DoHIY CoMMIapHOCTH
Kao JeJIOTBOPHOM CPEJICTBY 32 Pearn3alijy HOTPaKHBamka 3al0CICHUX Y CBUM
ClIydajeBUMa M30CTaHKa HBUXOBOI HAMHpPEHa (y3 moceOHEe YCIOBE M OTpaHU-
4ema), a He CaMO OHJIA KaJ/1a je HaJ ’bUXOBHM IOCIIOaBIIeM OTBOPEH CTEYa].

ypehema creuaja mpemy3eTHHKA, HaBEO je 3aKOHOMAABIIA Ja OAyCTaHE OJ TOT IPABHOT HH-
CTUTyTa NPHINKOM KaCHMjUX M3MEHa cTeuajHux nponuca. [lorpeda 3a ycariamabambeM ca
JIUpeKTHBOM, yUMHWIIA je HEONIXOAHUM YBOheme cTedaja Impey3eTHHKA Y CPIICKO CTeYajHO
IpaBo.
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of employees are limited, and that, in that sense, expanding them to
employers who have not initiated formal bankruptcy proceedings
could be considered (with adequate adjustments). It is a unique theo-
retical proposal that deserves attention since the paper starts from the
hypothesis that the system of protection of employees in terms of
unsettled claims would be much more effective if they were more
familiar with the work of the Solidarity Fund and if the way in which
the Fund’s work is organized was different.

Keywords: employees, bankruptcy, Solidarity Fund, priority
claims, guarantee of payment of unsettled claims, Republic of Serbia

INTRODUCTION

If a debtor’s property is sufficient to fulfil all creditors’ claims, they will
realize all their claims against the debtor without any legal problems. The
situation changes drastically when the funds available to the debtor become
insufficient to fully satisfy all creditors. This leads to the creation of a cha-
otic situation of racing and fighting in which only the stronger ones emerge
as winners. In order to prevent a situation of uncontrolled despoilment of the
remaining property of the debtor, the law constitutes special rules of procedure
for the settlement of claims. Thus, bankruptcy was originally created as an
instrument of collective protection of creditors in an environment unfavour-
able for the realization of their claims.'

Creditors are the most numerous and diverse group of participants in
bankruptcy proceedings. Most legislations, to a greater or lesser extent, single
out employees a special category of creditors that must be taken into account.
The reasons for such an approach are multiple. The first reason is the fact
that the opening of bankruptcy proceedings becomes a serious threat to the
employees’ jobs.? Secondly, there is the danger that their claims on the basis
of employment will not be completely or mostly settled, and that they will
remain empty-handed. This point of view is completely justified because the

! Finch, V. (2009). Corporate Insolvency Law: Perspectives and Principles, Cam-
bridge New York: Cambridge University Press, 9; Visekruna, A. (2013). Pravni polozaj
zaposlenih u stecajnom postupku. Belgrade: Faculty of Law, University of Belgrade, 15;
Radovi¢, V. (2018). Stecajno pravo — Knjiga prva. Belgrade: Faculty of Law, University of
Belgrade, 31-32.

2 Employees whose working life is nearing the end are especially endangered in
terms of finding a new job. Sarra, J. (2008). Recognizing workers” economic contributions:
the treatment of employee and pension claims during company insolvency: A comparative
Study of 62 Jurisdictions. Available at: https.//www.iiiglobal.org/sites/default/files/105
Recognizing Workers Economic_Contributions.pdf (26. 8. 2021).
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payment of wages is conducted only after the termination of work.? The third
reason is the lack of an ability to establish self-protection through the nego-
tiation of certain clauses as a result of the economic superiority of one of the
contracting parties. In practice, concluding employment contracts comes down
to signing standardized contracts prepared in advance by the employer, with-
out the possibility of negotiating working conditions or salary. In addition,
these are persons who, as a rule, are the last to find out about the financial fail-
ure of the debtor, which necessarily leads to the impossibility of an adequate
timely reaction. After the bankruptcy, all possible activities would be delayed.
The fourth reason is insufficient information about the financial performance
of the employer or the inability to find employment elsewhere, especially in
smaller communities, where one employer employs the majority of the work-
ing population. The fifth reason would be the economic dependence on the
employer resulting from the limited diversification of their insolvency risk.
Unlike investors who can diversify their portfolio and thus reduce investment
risk, employees typically work for only one employer.* Sixth, due to the inte-
gration of employees into the work environment, compared to other creditors,
their connection to the company is stronger. Finally and most importantly,
there is the need to ensure existential security and protect basic social values.’
Although the matter of bankruptcy is not designed with the aim of
dealing specifically with employees as a separate group of creditors, the two
bankruptcy law institutes still relate to employees. The first is the impact of
the opening of bankruptcy proceedings on employment contracts, while the
second is the treatment of their claims in open bankruptcy proceedings. As
the consequences of bankruptcy on the employment status of employees go
beyond the scope of this paper, attention will be focused on the position of
claims of employees in the bankruptcy proceedings against the employer.

* Tucker, E. (2005). Shareholder and Director Liability for Unpaid Workers” Wages
in Canada: From Condition of Granting Limited Liability to Exceptional Remedy. Law and
History Review, 26 (1), 57-97; Visekruna, A. (2016). Odgovornost direktora za neisplacena
potrazivanja zaposlenih u slucaju stecaja poslodavca. Strani pravni zivot, 60 (3), 78.

4 Mucciarelli, M. F. (2017). Employee Insolvency Priorities and Employment Pro-
tection in France, Germany, and the United Kingdom. Journal of Law and Society 44 (2),
264.

5 Radovié, V. (2018). Stecajno pravo — Knjiga prva. Belgrade: Faculty of Law, Uni-
versity of Belgrade, 177; Finch, V. (2009). Corporate Insolvency Law: Perspectives and
Principles, Cambridge New York: Cambridge University Press, 666—667.
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MULTIPLE SYSTEMS
OF EMPLOYEES’ CLAIMS PROTECTION

Employees are protected in various ways within bankruptcy proceedings.
Recognition of the great importance of employees in companies dates back to
the first civic codifications that established a system of privileges for the narrow-
est circle of employees.® Over time, it became clear that the matter of employee
protection is extremely complex and important for the economic development
of a country, so the issue of realization of claims in bankruptcy becomes the
subject of numerous sources of law of different legal force.” The issue of settling
employees during bankruptcy can be regulated by bankruptcy law, labour law,
and even constitutional provisions.® In addition, the growing cross-border activi-
ties of companies have created the need to approximate numerous legal systems,
which has resulted in the adoption of regulations at the universal (International
Labor Organization) and regional level (European Union).

Bankruptcy employee protection systems are not unified. Compara-
tively, there are three protection systems.’ The first system comes down to

¢ Although the ancestor of the privilege system is predominantly the Napoleonic
Code (1804), indications of privileged treatment can be seen in the previously enacted Tus-
can Bankruptcy Act (1713). See: Mucciarelli, M. F. (2017). Employee Insolvency Priori-
ties and Employment Protection in France, Germany, and the United Kingdom. Journal of
Law and Society, 44 (2), 265. Comp.: International Labour Conference, 91st Session 2003,
Report III (Part 1B), Third item on the agenda: Information and reports on the applica-
tion of Conventions and Recommendations, General Survey of the reports concerning the
Protection of Wages Convention (No. 95) and the Protection of Wage Recommendation
(No. 85), 1949, Report of the Committee of Experts on the Application of Conventions and
Recommendations (articles 19, 22 and 35 of the Constitution) — Report of the ILO (2003).
Available at: https://www.ilo.org/public/english/standards/relm/ilc/ilc95/pdf/rep-iii-1b.pdf
(15.12.2019); Radovi¢, V. (2018). Stecajno pravo — Knjiga prva. Belgrade: Faculty of Law,
University of Belgrade, 178; Visekruna, A. (2013). Pravni polozaj zaposlenih u stecajnom
postupku. Belgrade: Faculty of Law, University of Belgrade, 25.

" Visekruna, A. (2013). Op. cit., 25.

8 A good indicator of this claim are the constitutions of Peru and Mexico. Until the
adoption of the Labor Law in 2005, which established the Solidarity Fund, Serbia exclu-
sively reserved the procedure for settling employees’ claims in the event of bankruptcy
of their employer for bankruptcy legislation. In Spain, the a guarantee institution was es-
tablished in 1976, since the percentage of settled claims by employees within a bankrupt-
cy procedure depends on the amount of the liquidated bankruptcy estate, which includes
property owned by the bankruptcy debtor, which excludes mortgage real estate, leased or
retained property. Murcia, G. J. (2016). Las garantias del salario ante la insolvencia de la
empresa en la jurisprudencia delribunal de Justicia de la Union Europea. Revista Interna-
tional y Comparada de Relaciones Laborales y Derecho del Empleo, 4 (2), 7.

° Not all systems are available in all countries. The member states of the European
Union, as well as the candidate countries, have the obligation to establish a special institu-
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giving privileged status to employees during bankruptcy for certain claims,
while the second refers to the payment of guaranteed claims from special
funds established for that purpose. The third system is of a mixed nature and
combines elements of the previous two, which are often referred to as bank-
ruptcy and labour law forms of protection.!® There are a few countries, such
as Estonia and the United Arab Emirates, that do not recognize any of these
systems.!" In addition to these traditional protection systems, which will be
discussed in more detail below, there are also modern forms of protection for
employees that rely on the property of other persons, and not that of the bank-
ruptcy debtor — the employer. '

The negative effects of decision-making should be felt by those who
were involved in the process of making the decisions or who could have influ-
enced it. There is a noticeable tendency to raise the standard of responsibility
of directors as a means of discipline and control. They should act in the same
way both in times of prosperity and in times of crisis for the company. In addi-
tion, it is justified that the persons participating in the distribution of profits
bear part of the losses. However, the extension of responsibilities to directors
and / or shareholders of a company is in sharp conflict with the basic corporate
law principle of limited liability, which is why this type of additional protec-
tion for employees is viewed with animosity.'* Leaving that aside, the common
feature of all these systems is their ex post protective character.

tion that will guarantee certain claims to employees, while the bodies, financing and work
of institutions are regulated by national law. On the liability of the State of Italy for breach
of this obligation, see the verdict in the Francovich case. Szyszczak, E. (2000). EC Labour
Law. Harlow: Pearson Education Limited, 122—124.

10 Radulovi¢, B. (2014). Ste¢aj u Srbiji — ¢injenice, zablude i nenameravane pos-
ledice. Ekonomska politika Srbije u 2014: Mogucénost privrednog rasta u uslovima reformi
i fisklane konsolidacije (ed. Soskié B., Arsi¢ M.). Belgrade: Faculty of Economics, Univer-
sity of Belgrade, 136-137; Radovi¢, V. (2018). Stecajno pravo — Knjiga prva. Belgrade:
Faculty of Law, University of Belgrade, 191; Visekruna, A. (2013). Pravni polozaj zapos-
lenih u stecajnom postupku. Belgrade: Faculty of Law, University of Belgrade, 108.

" Sarra, J. (2008). Recognizing workers’ economic contributions: the treatment
of employee and pension claims during company insolvency: A comparative Study of 62
Jurisdictions. Available at: https://www.iiiglobal.org/sites/default/files/105_Recognizing
Workers Economic_Contributions.pdf (26. 8. 2021), 10.

12 More about the advantages and disadvantages can be found in: ViSekruna, A.
(2016). Odgovornost direktora za neisplacena potrazivanja zaposlenih u slucaju stecaja
poslodavca. Strani pravni zivot, 60 (3), 82—85.

13 Anderson, H. (2008). Directors’ Liability for Unpaid Employee Entitlements: Sug-
gestions for Reform Based on Their Liabilities for Unremitted Taxes. Sydney Law Review
30(3), 493-497; Tucker, E. (2005). Shareholder and Director Liability for Unpaid Workers'
Wages in Canada: From Condition of Granting Limited Liability to Exceptional Remedy.
Law and History Review, 26 (1), 59; Comp.: Mucciarelli, M. F. (2017). Employee Insol-
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The system of priority settlement of claims by employees from the
bankruptcy estate, as well as the system of a guarantee institution, has its short-
comings, so a number of countries, including Serbia, have opted for a hybrid
system, which eliminates them. However, the introduction of a multilevel pro-
tection system does not necessarily mean a better position for employees. If
the mechanisms from which it is built are not coherent and harmonized to a
sufficient extent, the multilevel protection of employees does not achieve its
full effect, which, it would seems, is the case in Serbia.

THE PROTECTION SYSTEM IN SERBIA
BANKRUPTCY PROTECTION
BY MEANS OF PRIORITY CLAIMS

Giving a privileged position to certain creditors in bankruptcy means
deviating from the basic principle of par conditio creditorum. The formation
of payment lines, and in particular, the separation of claims into certain credi-
tor categories, finds its justification in the requirement for fairness. However,
favouring certain creditors violates the rights of other creditors, which is why
the scope of its effect must be clearly determined and fairly set in order to
be socially acceptable. Because of this, some authors point out that the nega-
tive consequences of bankruptcy are unjustifiably transferred to other creditors
(e.g. victims of tort) who are also considered vulnerable.'* Bearing in mind
that each exception to the rule has its limits, so too does privileging employees
have its limitations. In addition, limiting privileges is the only way to strike a
balance between not only creditors but also other participants in bankruptcy
proceedings whose interests are opposed. On the other hand, numerous restric-
tions on employee claims can raise the question of the effectiveness of the set
protective framework.

Priority (privileged) claims rest on two tracks:'> giving unsecured credi-
tors — employees a privileged status in relation to other unsecured creditors
(so-called first degree privilege) or privileging employees in relation to all

vency Priorities and Employment Protection in France, Germany, and the United Kingdom.
Journal of Law and Society, 44 (2), 265.

14 Kimhi, O. (2015). Getting more than Justice on Paper: Bankruptcy Priorities and
the Crisis of Unpaid Wages. Hofstra Law Review, 44 (1), 4; The opposite: Finch, V. (2009).
Corporate Insolvency Law: Perspectives and Principles. Cambridge New York: Cambridge
University Press, 667.

15 Putting employees first can be an expression of political philosophy or have deep-
er humanistic motives. Either way, they deserve priority because of their unique position.
Wood, P. (2007). Principles of International Insolvency. London: Sweet & Maxwell, 250.
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creditors, secured and unsecured (so-called second degree privilege).!® Giving
privilege to employees in relation to other creditors who have not established a
means of security is not a privilege per se, which is why only the privilege of
the second degree is considered a true privilege.!” As no bankruptcy legislation
gives privileged status exclusively to employees, in comparative literature a
parallel is made between general and special privileges.'® In that way, ranking
is achieved within different claims that are all categorized as priority. The rela-
tionship between general and special privileges can also be observed through
the prism of property used for settlement. The general privilege has a wider
effect, because the subject covered by the privilege is settled from the entire
property of the debtor, while the scope of the special privilege is exhausted on a
certain thing.!” Determining priority payment lines in bankruptcy proceedings
is a sensitive issue that can be approached in different ways. Thus, the posi-
tion of employees in the bankruptcy procedure has been changing drastically
depending on the business and social circumstances. Historically, bankruptcy
law has been changing in how it treats employees during bankruptcy, which
is best reflected in the paylines. The fact that the way in which employees are
seen has been changing is shown by the period in which employees were at the
end of the line, as “owners” of the company. The other extreme is not catego-
rizing unpaid wages as claims in order for the employees to get paid together
with the costs of the bankruptcy procedure, thus, before other creditors. How
much each creditor in bankruptcy will get largely depends on the payment line
in which he is in. Until the claims classified in the higher payment lines are

¢ American law, as a counterweight to the privilege of the first degree, allows the
constitution of a special pledge on the property of the employer (wage liens). This estab-
lishes a balance in settling bankruptcy creditors and better achieves the goal of bankruptcy
proceedings. Yemin, E., Bronstein, S. A. (1991). The protection of workers’ claims in the
event of the employer’s insolvency. Geneva: International Labour Office, 1991, 16; Kenne-
dy, R. F. (1995). Statutory Liens In Bankruptcy. Available at: https://scholarship.law.umn.
edu/cgi/viewcontent.cgi?article=2312&context=mlr (20.12.2020).

7 The latter privilege is also called a super-privilege due to its absolute character
in the settlement procedure. It has been accepted in a small number of countries such as
France, Spain, Brazil, Ecuador, Mexico and Peru. Despite the small number of countries
accepting them, the scope of super-privileges is not the same in all of them. In some coun-
tries, the privilege of employees has gone so far that the bankruptcy trustee can be denied
the opportunity to reimburse the actual costs he had in the process of liquidating the as-
sets of the bankruptcy debtor from which the employees settled. Such a decision can seri-
ously jeopardize the proper conduct of bankruptcy proceedings. Yemin, E., Bronstein, S. A.
(1991). Op. cit., 31.

¥ Yemin E., Bronstein, S. A. (1991). Op. cit., 27.

1 A good example is the law of Argentina, which gives priority in settling the funds
obtained from the sale of the building to all persons who participated in its construction.
Mucciarelli, M. F. (2017). Employee Insolvency Priorities and Employment Protection in
France, Germany, and the United Kingdom. Journal of Law and Society, 44 (2), 263.
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settled, the creditors of the lower payment lines do not participate in the dis-
tribution of the bankruptcy estate.” It follows that nowadays, employees are
given the most favourable position in the settlement procedure, because their
claims are ranked within the first payment lines.?!

However, the privileged status is given only to one claim arising from
the employment relationship. These are wages that were not paid in a period
not longer than one year from the moment of opening the bankruptcy proce-
dure together with the due interest.?”> At the same time, the legislator clearly
distinguishes between net and gross wages, and privileged status is given only
to net wages up to the amount of the minimum wage, while taxes that accom-
pany wages are treated differently. Therefore, salaries are not treated as a single
category, inextricably linked to taxes, but the contributions for pension and
disability insurance are separated, which strictly speaking are not employee
claims but the state’s,” and other taxes based on employment.** Therefore, it is
quite justified to point out the demerit of such a legislative solution that rela-
tivizes the privileges given to employees, since the question arises as to why
the law would particularly protect the state, when it is the strongest creditor
that can protect itself. Bankruptcy law should respond to the requirement that
those who are in a vulnerable position in the event of the insolvency of the
debtor have greater protection than those who are better able to cope with the
loss on their own.?

Reducing privileges to paying wages is the narrowest approach that can
in no way be justified. The presented point of view only divides the protection
system, which thus loses its efficiency, because the object of protection is set
differently by the Labour Law. It seems that it is far better to make a single

20 Popovi¢ Ajnspiler, G. (2013). Sporovi iz radnog odnosa pred privrednim sudovi-
ma. Zastita prava u oblasti rada — Zbornik radova (ed. Ivosevi¢, Z.). Belgrade: Glosarijum,
126.

21 Tt is important to emphasize here that the comparison is not made in relation to all
creditors, but only bankruptcy creditors. Broadly speaking, the creditors of the bankruptcy
estate are the most privileged because they are settled in full before the distribution of as-
sets to creditors classified in the payment lines begins. Employees may have such a posi-
tion if their claim arose after the opening of bankruptcy proceedings.

22 Bankruptcy Law — BL, Official Gazette of the RS, no. 104/2009, 99/2011, 83/2014,
113/2017, 44/2018, 95/2018, Art. 54 (4) (1).

2 Marjanovié¢, M. (2012). Odredeni pravni aspekti zastite prava zaposlenih u postup-
cima privatizacije i ste¢aja. Pravo i privreda, 4-6/2012, 259.

24 With this in mind, Great Britain abolished the privileged status of “state” claims.

% Visekruna, A. (2013). Pravni polozaj zaposlenih u stecajnom postupku. Belgrade:
Faculty of Law, University of Belgrade, 25. This logic is also applied in the communitar-
ian rights that intend to provide greater protections for employees as claimants. Betten, L.
(1993). International Labour Law: Selected Issues. Deventer Boston: Kluwer Law Interna-
tional, 228-229.
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list of employees’ claims that are favoured with reason. Having in mind the
subject of privilege, it is quite justified to leave this issue to the creator of the
law that regulates the rights, obligations and responsibilities of employees.?® In
addition, the rigidity of the bankruptcy regime is sharply at odds with accepted
international standards. According to the International Labor Organization
Convention no. 173 and International Labor Organization Recommendation
no. 180, which further clarifies it, the priority claims of employees are not
limited to wages, but also include the compensation for unused annual leave,
cash benefits related to paid leave from work, cash benefits in the name of
severance pay paid in connection with termination of employment, claims for
compensation for occupational disease or injury, claims for overtime benefits
and other work performed, as well as other benefits provided for in the collec-
tive agreement or individual employment contract.?’

As the position of employees in bankruptcy proceedings is multi-layered,
it is justified to observe their legal position from different angles. According to
the positive legal solution, the opening of bankruptcy proceedings does not
necessarily mean the termination of employment of all employees working for
the bankruptcy debtor. Claims acquired by retained and / or newly employed
persons after the opening of bankruptcy proceedings against the bankruptcy
debtor do not have the character of bankruptcy claims, but are treated as
liabilities of the bankruptcy estate and are not reported in the bankruptcy pro-
ceedings. On the contrary, unpaid wages that arose twelve months before the
opening of the bankruptcy procedure are reported within the legally prescribed
period.?® Therefore, employees will be treated as bankruptcy creditors for one
part of their claims, while in relation to the remaining part of the claims, they
will be creditors of the bankruptcy estate. However, the question is what hap-
pens to employees whose employment was terminated earlier. Their position
has been largely changed by the fact that their employment with an employer

26 This is the case in French law. Bailly, P. (2013). Les droits des salariés en matié¢re
de redressement judiciaire et liquidation de biens. Available at: layer.fi/5438461-Les-droits-
des-salaries-en-matiere-de-redressement-judiciaire-et-liquidation-de-biens-patrick-tillie-
avocat-au-barreau-de-lille.html (26. 8. 2021).

In theory, there are opposing views as well. See: Todorovié, 1. (2008). Pravne pos-
ledice usvajanja plana reorganizacije. Belgrade: Faculty of Law, University of Belgrade,
263. Compare.: Visekruna, A., Calié¢ Raji¢, J. (2019). Zaposleni kao privilegovani poveri-
oci u steGajnom postpku. Vek i po regulisanja stecaja u Srbiji (ur. Sarki¢, N., Radovié, V.,
Ajnspiler Popovi¢, G.). Belgrade: Institute for Comparative Law, 258-259.

27 For an exhaustive list of claims, see: Recommendation concerning the Protection
of Workers’ Claims in the Event of the Insolvency of their Employer, 1992 (No. 180) point
3(1); Convention concerning the Protection of Workers’ claims in the event of the Insol-
vency of their Employer, 1992 (No. 173), ¢l. 6. Croatian law has largely responded to the
demands. See: Croatian Bankruptcy Law, Official Gazette, no. 71/15, 104/17, Art. 37

% BL, ¢l 11(5).
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who does not fulfil their legal and contractual obligations had been terminated,
because their claims will be classified in the third payment line. Is it justified
that employees whose employer has not settled their obligations on the basis
of employment that had been terminated for a period longer than the one pro-
vided for by law remain deprived of their rights? It is far more correct to set
an alternative moment as the start of counting the reference period, such as
termination of employment or just value limitation of the claims.?® Liquidation
shows that this is a better solution, as one of the ways to terminate a company.
If the liquidation trustee determines that the debtor’s property is not sufficient
to settle all creditors’ claims, he will submit a proposal for initiating bank-
ruptcy proceedings. Then, simply put, the liquidation of the company “turns”
into bankruptcy. The length of the liquidation procedure, which preceded the
bankruptcy, affects the rights of employees, which may be partially or com-
pletely lost.*

LEGAL PROTECTION THROUGH GUARANTEED PAYMENT
OF UNSETTLED CLAIMS

Prioritizing employees when settling their claims does not mean guar-
anteeing their settlement in bankruptcy proceedings. Just because they are the
first to settle, does not mean that they will trully settle. Therefore, the success-
ful realization of claims depends exclusively on the size of the bankruptcy
debtor’s assets.’! If they are small, almost non-existent, the system of privi-
leges means nothing. It can be said that the existence of available funds of the
debtor is a precondition for activating this protective mechanism. As the reali-
zation of that precondition may be absent, there was a need to create another
path that will not be directly related to the property status of the debtor, and
which will be available to those who have the hardest time withstanding the
consequences of bankruptcy. Thus, the guarantee institution becomes the path
of equals, because protection is provided to all employees to the same extent
and under the same conditions.

» This was the case with Serbia before the Bankruptcy Procedure Act, which radi-
cally changed the previous concept. See: Law on Compulsory Settlement, Bankruptcy and
Liquidation, Official Gazette of the SFRY, no. 84/1989, Official Gazette of the FRY, no.
37/1993 and 28/1996, Art. 140 (2).

30 Obradovié, J. (2016). Prava zaposlenih pred Fondom solidarnosti. Zastita prava iz
oblasti rada—zbornik radova (ed. Ivosevi¢, Z.). Belgrad: Glosarijum, 181.

1 Radovi¢, V. (2018). Stecajno pravo — Knjiga prva. Belgrade: Faculty of Law, Uni-
versity of Belgrade, 190.
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The main advantage of this system is greater predictability and length
of the procedure. The essence of the very concept of the existence of a special
institution that will pay off someone else’s debt is to provide the minimum
means of subsistence. Therefore, the emphasis is on the prompt payment of
debt from pre-ensured funds. Faster payment of wages contributes to better
overall employee protection. In contrast, the length of the bankruptcy set-
tlement process can be significantly extended if the assets of the bankruptcy
debtor cannot be sold even after multiple offers.

In addition to inefficiency, other arguments in favour of creating addi-
tional protection instruments stand out. Giving preference to employees in
bankruptcy over other creditors can have a negative effect on company financ-
ing and normal business flows. Banks, as the largest lenders of capital, will
demand the fulfilment of additional conditions with a higher interest rate as
a price for the increased risk to which they are exposed.*?> The return of funds
becomes seriously endangered if we keep in mind that the claims of employees
take the largest part of the assets of the bankruptcy debtor. Establishing well-
functioning guarantee institutions reassures lenders, as employees will settle
elsewhere in the event of bankruptcy. Guided by this logic, Germany, as a typi-
cal representative of a bank-oriented corporate financing system, relies entirely
on the funds of the local guarantee institution. Thus, German law replaced the
system of priority claims with the system of guaranteed settlement of unpaid
salaries.® For now, Germany is one of a small number of countries doing this,
because most countries have added new ones to the earlier way of protection,
with the hope that they will return the debt in a larger amount and in a shorter
period of time. The decision regarding the change in the priority should take
into account the consequences for the cost of financing, and the ways in which
creditors will perceive a worsened status or potential reduction in settlement
due to the priority treatment of employees.**

32 By the nature of things, those whose business mostly rely on borrowed funds are
exposed to that. These are primarily small and medium enterprises, companies in the pro-
cess of being established, companies threatened with bankruptcy, etc. For more details, see:
Kimhi, O. (2015). Getting more than Justice on Paper: Bankruptcy Priorities and the Crisis
of Unpaid Wages. Hofstra Law Review, 44 (1). 28.

3 Mucciarelli, M. F. (2017). Employee Insolvency Priorities and Employment Pro-
tection in France, Germany, and the United Kingdom. Journal of Law and Society, 44 (2),
269-271.

3% Radulovi¢, B. (2014). Stecaj u Srbiji — ¢injenice, zablude i nenameravane pos-
ledice. Ekonomska politika Srbije u 2014.: Mogucnost privrednog rasta u uslovima reformi
i fisklane konsolidacije (ed. Soski¢ B., Arsi¢ M.). Belgrade: Faculty of Economics, Univer-
sity of Belgrade, 136.
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The establishment of a guarantee institution improves the position of
employees, but on the other hand, it encourages irresponsible and opportunis-
tic behaviour by the employer. Feeling that they are shielded, employers will
use the funds meant for the payment of employees’ claims for other purposes
(e.g. to pay other creditors who are not privileged, use the funds to save the
company, etc.). In addition, moral setbacks can be accompanied by increased
investment in riskier business ventures that can further aggravate the debtor’s
financial situation.

THE CONDITIONS FOR REALIZING RIGHTS BEFORE
THE SOLIDARITY FUNDS

In order to activate the legal-labour protection mechanism, it is neces-
sary to meet several conditions in advance. Most of the conditions are related
to the bankruptcy proceedings opened against the employer, which is why it is
necessary that the rules contained in the Labour Law and the Bankruptcy Law
form a logical whole. The conditions are not systematized in one place, but are
extracted from the used language and the wider context. For the sake of clarity
and easier navigation of the users of this right, the necessary conditions should
be listed in one place. This would make it easier not only for employees who
submit their requests to the Fund, but also for employees of the Fund who, due
to the lack of clarity, have problems in determining them. This is exactly what
has led to the differing views of the courts and the Solidarity Fund on issues
of crucial importance that can seriously jeopardize the stability of the pillar on
which this form of protection rests.

The following conclusion is drawn from the legal text. The following
conditions must be met in order to realize the rights before the Solidarity Fund:

1) The employee has a claim against the employer regarding whom
bankruptcy proceedings have been opened.®

This condition has two segments. The first concerns the subject, type
and amount of claims, while the second refers to the person against whom the
property claim is directed and their economic and financial position. There-
fore, the protection is not provided to all creditors in bankruptcy, but only

35 The Labour Law and the Bankruptcy Law are fully harmonized with regard to the
start of the counting of the so-called reference period — the period in which the claim arose,
the payment of which is guaranteed or privileged. This is a far better approach than the
earlier dilution, which deprived the protective system of the character of a rounded whole.
According to previous labour law regulations, the fulfilment of the conditions was assessed
from the moment of initiating, and not opening the bankruptcy procedure. Comp.: Labour
Law, Official Gazette of the RS, no. 24/05, 61/05, Art. 124 (1).
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to those who are considered to be unable to cope with the loss on their own
and that it is justified to increase their protection. The basis of protection is
an established employment relationship, and all persons who are not in such
a status are excluded from the circle of protection (e.g. founder or member
of a company). In addition, the legislator particularly emphasizes that an
entrepreneur does not enjoy the protection if he does not have the status of a
self-employed person.

The employee is entitled to the payment of:

— wages and wage compensation during absence from work due to a tem-
porary incapacity to work in the amount of the minimum wage, for a period of
nine months before the opening of bankruptcy proceedings;

— compensation for unused annual leave due to the fault of the employer,
for the calendar year in which the bankruptcy proceedings were opened, if the
employee had that right before the opening of the bankruptcy proceedings, and
at most in the amount of the minimum wage;

— compensation for damages based on a court decision made in the cal-
endar year in which the bankruptcy proceedings were opened, due to an injury
at work or an occupational disease, if that decision became final before the
opening of the bankruptcy proceedings;

— severance pay due to retirement in the calendar year in which the
bankruptcy proceedings were opened, if the employee exercised the right to a
pension before the opening of the bankruptcy proceedings.’’

2) An established existence of a claim in the bankruptcy procedure that
has not been settled. — When it comes to this condition, it is necessary to point
out several irrationalities and problems that may arise when applying it. In
order for the request for the payment of guaranteed claims to be approved,
the employee provides evidence, among which the conclusion of the bank-
ruptcy judge on the determined and disputed claims is especially important,
because without it the employee’s request is not acted upon. Accordingly, the
basis on which the Solidarity Fund makes payments is a court act, whether it
is a conclusion rendered in bankruptcy proceedings or a final verdict rendered
in civil proceedings, which determines the merits of the disputed claim.*® This
solution clearly shows the intention of the legislator to prevent the payment of

% Labour Law — LL, Official Gazette of the RS, no. 24/05, 61/05, 54/09, 32/13,
75/14 and 13/17, Art. 125 and 126.

STLL, Art. 125 and 126.

3% “An employee of an employer against whom no bankruptcy proceedings have
been opened, or whose claim has not been recognized by a final decision of the compe-
tent court in bankruptcy proceedings, may not exercise the right to the payment of claims
before the Solidarity Fund regardless of whether his employer owes him.” Obradovi¢, J.
(2016). Prava zaposlenih pred Fondom solidarnosti. Zastita prava iz oblasti rada — zbornik
radova (ed. Ivosevi¢, Z.). Belgrade: Glosarijum, 179-180.

365



Glasnik of the Bar Association of Vojvodina, Issue 1/2022.

claims for which it is not known with certainty whether they are founded or
not.** However, the question is what happens in a situation when the assets of
the bankruptcy debtor are insignificant. In that case, one of the conditions for
conducting bankruptcy proceedings was not fulfilled, namely the sufficiency of
the property to cover at least the costs that will be incurred by its management,
or it is a matter of value that is otherwise insignificant. Therefore, the question
of expediency enters the scene, because the cost-effectiveness of conducting
such a procedure is being questioned. This is a procedural presumption which,
when not fulfilled, is an obstacle to conducting bankruptcy proceedings. Of
course, this does not affect the legal duty of the court to act on the proposal
to open bankruptcy proceedings. Only when it determines the insufficiency of
property, the court will open and suspend the bankruptcy procedure without
delay by means of the same decision. This rule may be waived at the exclusive
request of the creditor who insists that the proceedings be continued to cover
his costs.*’ If the advance is not paid, it is considered, completely incorrectly,
that the creditor does not wish to take part in the bankruptcy procedure. Even
if one assumes that due to a lack of property the creditor (employee) is not
interested in settling within the bankruptcy, it does not mean that he is not
interested in settling at all. As employees are usually not financially able to
pay for the work of the court, the question arises as to what will happen with
their claims. It may sound like a paradox, but the answer is not unanimous.
The newsletter on the work of the Solidarity Fund contains, among other
things, the most frequently asked questions to the Fund. One of them refers
to the situation of undetermined bankruptcy claims, which entails the loss of
the right to settlement before the Fund. The Fund’s point of view is built on
the basis of linguistic interpretation of regulations, which inevitably raises the
question of whether it is justified to treat employees who are in the most dif-
ficult position the worst. In addition to this nonsense, the legislator ignores the
fact that the situation of insignificant assets does not refer only to assets that
cannot cover the costs of the procedure, but also to a situation when the assets
slightly exceed the costs. Then the work of the court can be paid from the
debtor’s property in the form of a fee.

Due to the financial failure of the employer, employees cannot fulfil
their demands in the bankruptcy procedure, and this fact prevents them from
realizing their demands before the guarantee institution, which was established
with the aim of providing guarantees of minimum subsistence. By doing so,
the Solidarity Fund contradicts itself, that is, its purpose. On the other hand,
the practice of commercial courts correctly takes a diametrically opposite

39 Todorovié, 1. (2008). Pravne posledice usvajanja plana reorganizacije. Belgrade:

Faculty of Law, University of Belgrade, 263.
4 BL, Art. 13.
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position.*! According to judges of domestic courts, employees do not lose the
right to settle their claims from the Fund, with the deadline for submitting
requests starting at the moment when the decision that determines with cer-
tainty that employees will not be able to realize and exercise their rights in
bankruptcy proceedings becomes final.*> Such meandering of state institutions
only harms the legal order, legal certainty and harmonious application of regu-
lations. This also undermines the trust in their work, which, truth be told, has
already been shaken.

It is obvious that the legislator overlooked economic entities with insig-
nificant assets in bankruptcy, the number of which in Serbia is not negligible,
which resulted in an unacceptable outcome. In contrast, comparative legisla-
tion explicitly emphasizes that the existence of an obstacle in the form of a
lack of assets will not affect the realization of employees’ rights before the
guarantee institution.*® Taking into account the fact that the payment of unde-
termined claims is considered illegal, it is necessary to create alternative ways
to determine their existence or to provide for the necessary relief. One of the
possibilities is determining the existence of employees’ claims by the Solidar-
ity Fund.* This does not affect the existing legal bankruptcy rules.

Another possibility would require a change in the Bankruptcy Law,
which would boil down to giving different legal treatment to a debtor who does
not have property, and to one whose assets just exceed the costs of bankruptcy
proceedings. In the first situation, the subject of distribution is missing, which
is why the creditors are not interested in conducting the bankruptcy procedure.
However, the employees are then not paid from the property sold during bank-
ruptcy, because it does not exist, but from the state budget. Accordingly, unlike
other creditors, they are interested in continuing the procedure and holding
an examination hearing in which the existence of their claim would be deter-
mined. There is an almost insurmountable obstacle in their way — the advance

41 Bulletin of Commercial Court Case Law 3/2008, 94.

4 German law then ordered the court to reject the proposal to initiate bankruptcy
proceedings. Such a solution is fully in line with Council Directive 80/987 / EEC, which
stipulates that insolvency of an employer is considered a situation when available assets are
considered insufficient to adopt a request to initiate bankruptcy proceedings, even though
the employer has largely ceased operations. Council Directive 80/987/EEC of 20 October
1980 on the approximation of the laws of the Member States relating to the protection of
employees in the event of the insolvency of their employer —Employee Protection Direc-
tive, Official Journal L 283, Art. 2. For more details, see: Nielsen, R. (2000). European
Labour Law. Copenhagen: DJOF Publishing, 340; Szyszczak, E. (2000). EC Labour Law.
Harlow: Pearson Education Limited, 122—-127; Blanpain, R. (2002). European Labour Law.
The Hague. London. New York: Kluwer Law International, 483—490.

4 Slijep&evi¢, D. (2010). Pravni polozaj zaposlenih u ste¢ajnom postupku. Pravni
informator 6/2010, 14.

4 Slijepcevié, D. (2010). Op. cit., 14.
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costs. Therefore, it is justified to reimburse the costs from the budget and thus
mitigate the procedural position of the employee, as a creditor.*® The second
situation does not present difficulties, because the costs of the procedure can
be covered from the bankruptcy estate, which is why there is no obstacle to
holding an examination hearing and concluding the bankruptcy procedure.

A major problem faced by the courts, and thus one the Fund would have,
is the determination of the right to severance pay. The basic question that raises
the dilemma is whether the employee can waive the right to severance pay.
Severance pay is paid to an employee in two cases: 1) upon retirement and
2) upon termination of employment due to organizational changes introduced
by the employer.*® Therefore, in the text of the law, one can find situations
that include the right to severance pay and the ways in which their amount is
calculated, while the very concept of severance pay is not defined at all. This
is not surprising given that the legislator has failed to define a myriad of fun-
damental labour law concepts such as employment and employment contracts.

Judges have managed to create some definitions that do not cover all
features of severance pay, which is why waiving the right remains an open
question. The Constitution of the Republic of Serbia states a set of rights
that are inalienable and guaranteed to every employee. These are: the right to
respect for the dignity of one’s person at work, safe and healthy working con-
ditions, necessary protection at work, limited working hours, daily and weekly
leave, paid annual leave, fair remuneration and the right to protection in case
of termination of employment. Waiving the mentioned rights is not possible,
so any statement of will directed in that direction could be considered null
and void.*’ Case law is hesitant primarily about the validity of severance pay,
which provides

“...financial support in the interim period between the termination of one and
the beginning of another employment relationship.”*®

4 For persons who have just lost their jobs, the maximum amount of 50,000 dinars
for micro legal entities, 200,000 dinars for small legal entities, 600,000 dinars for medium-
sized legal entities and 1,000,000 dinars for large legal entities seem to be an excessively
aggravating condition that can only be met by means of a collective action. See: BL, Art.
59(2). An additional argument is seen in the countries that do not recognize the advance or
it is symbolic. Radulovi¢, B. (2014). Stecaj u Srbiji — Cinjenice, zablude i nenameravane
posledice. Ekonomska politika Srbije u 2014: Mogucénost privrednog rasta u uslovima re-
formi i fisklane konsolidacije (ed. Soski¢, B., Arsi¢, M.). Belgrade: Faculty of Economics,
University of Belgrade, 140.

4 LL, Art. 124 and 158.

47 Constitution of the Republic of Serbia, Official Gazette of the RS, no. 98/2006,
Art. 60 (4).

* Verdict of the Supreme Court of Cassation Rev 21188/2015 from April 13, 2016.
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How far it has gone is shown by decisions of different content made by the
same court, which is why the Constitutional Court took the final position.*
In order to avoid dilemmas and provide greater legal certainty, it is neces-
sary to clearly define the character of severance pay and its legal nature. It
seems that both situations from which the right to severance pay arises cannot
be subsumed under the Constitutional norm, which is confirmed by the above
definition. When retiring, there is no “interim period” that is “covered” by
severance pay.

3) No decision was made regarding the confirmation of the reorganiza-
tion plan. — The earlier dilemma about the application of the labour law form
of protection to the reorganization procedure has been removed by legislative
intervention, which unfortunately cannot be assessed positively. Claims whose
payment is guaranteed, except for wages, are not privileged, and will not be
found in a class that is equivalent to the first payment line in bankruptcy.
Therefore, other unsecured creditors are in the same class together with the
employee, which is why there is a danger that employees would be outvoted
and thus unable to protect themselves. As the reorganization plan may provide
for full or partial debt relief, as a measure permitted by law, employees are
forced to accept an outcome that is unfavourable to them. In fact, they are
ordered to accept someone else’s will, which is in sharp conflict with their
interests. The reduction of their rights was not decided by them, but by other
creditors who are more numerous, which is why it is unjustified to consider
that the employees have waived their claims in whole or in part. Therefore, it
is proposed to delete Art. 5, Art. 124 of the Labour Law, which unjustifiably
denies the rights of employees whose employer is being reorganized.>

4) The request was submitted within the legally prescribed deadline on
the prescribed form. — It seems that the provisions of the Labour Law in the
part that concerns the bankruptcy of the employer have changed the most in
order to enable employees to exercise their rights before the Fund as easily
as possible. Having in mind the time needed to collect all the necessary docu-
mentation, the deadline was extended from 15 days to 45 days, and it runs
from the delivery of the final, legally binding decision.’! Regarding the legal
gap related to the case of insufficiency of the bankruptcy estate, which pre-
vents the implementation of bankruptcy, the deadline should be counted from
the publication of the decision on initiating and simultaneously concluding

4 Decision of the Constitutional Court Uz-4272/2010 from October 31, 2012.

30 Also: SlijepCevié, D. (2010). Pravni polozaj zaposlenih u steGajnom postupku.
Pravni informator 6/2010, 15-16; Todorovié, 1. (2008). Pravne posledice usvajanja plana
reorganizacije. Belgrade: Faculty of Law, University of Belgrade, 263; Radovi¢, V. (2018).
Stecajno pravo — Knjiga prva. Belgrade: Faculty of Law, University of Belgrade, 195.

STLL, Art. 139 (2).
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the bankruptcy procedure in the Official Gazette of the RS.* This uniform
position in jurisprudence is correct, bearing in mind that the bankruptcy trus-
tee is not appointed at that moment, thus this is the only way to inform the
widest circle of creditors about what happened to the debtor who was facing
financial problems.

OBSTACLES TO THE EFFECTIVE REALIZATION
OF EMPLOYEES’ RIGHTS

When exercising their rights, employees face several problems, which
can be easier or harder to solve. The first and basic problem is insufficient
awareness of the existence and operations of the Solidarity Fund. Employees
usually do not know that in the event of bankruptcy of the employer, they can
realize their claims in another procedure, and not only in the one conducted
by the commercial court. This claim was proven by means of a closed-ended
internet survey, with a simple choice of a yes / no answer. The research was
conducted among respondents of both sexes, different age groups, educational
and professional profiles, who were selected according to random sampling.
Participation in the survey was voluntary and anonymous, with no possibility
of identifying which respondent gave which answer. Only the time and the
way in which they answered the questions are visible. Of the 216 respond-
ents, 46.3 % were employed, while 53.7 % were unemployed. The aim of the
research was to show that people, regardless of whether they are employed or
not, do not know that there is a special fund that settles certain claims instead
of the bankruptcy debtor — the employer. According to the obtained results,
90.7 % of respondents did not know that there was a Solidarity Fund. The
survey clearly shows that the ways of informing the public that are stated in
the newsletter on the work of the Solidarity Fund have not been effective, and
that they need to be improved.>

As the administrative procedure before the Fund is not initiated ex offi-
cio, but exclusively at the request of the party, employees are deprived of the
payment of claims that legally belong to them due to insufficient information.
The Bankruptcy Law recognizes the obligation for cooperation between the
bankruptcy bodies and the Fund’s bodies, with the aim of realizing the rights

52 Slijepcevié, D. (2010). Pravni polozaj zaposlenih u ste¢ajnom postupku. Pravni
informator, 6/2010, 13; Radovi¢, V. (2018). Stecajno pravo — Knjiga prva. Belgrade: Fac-
ulty of Law, University of Belgrade, 195.

53 Information Booklet on the Work of the Solidarity Fund, Available at: https://www.
fs.gov.rs/ %d0 %6b8 %d0 %6bd %6d1 %84 %d0 Yebe %d1 %680 %d0 Y6bce %d0 %b0 %d1 %82 %d
0 %be %d1 %80- %d0 %be- %d1 %80 %d0 %b0 %d0 %b4 %d1 %83/ (25. 8. 2021), 52.
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of employees, but not the obligation to inform employees about their rights.
This cooperation is reduced to a one-way relationship, i.e., checking whether
employees have been paid claims within bankruptcy and in what amount, with
the aim to avoid double payments on the same basis.

The writers of the law do not mention the obligation of the bankruptcy
trustee to inform the employees about the possibility of settling them before
the guarantee institution.** Although the bankruptcy trustees mostly do that,
the failure to act in the stated manner does not indicate the responsibility of
the bankruptcy trustee for compensation for the damage that the employee
has objectively suffered. Given the far-reaching negative consequences that
may arise in such an environment, there should be a legal obligation to inform
employees of their rights in connection with bankruptcy proceedings. In
addition, it is necessary to specify that the information channel refers only
to certain creditors who have a legal interest in providing information crucial
for the settlement. There cannot be other additional conditions regarding the
obligation of informing the employees of their rights, in the sense of sending
a special request, since that would make no sense. Therefore, a legal decision
itself, in this case a conclusion on recognized and determined claims, is a suffi-
cient trigger for activating the obligation. The introduction of such a provision
does not violate the principle of efficiency of the bankruptcy procedure, nor
does it impose an excessive “burden” on the bankruptcy trustee. This is a fact
that is well known to the bankruptcy trustee on the one hand, and unknown to
employees on the other.

In conversations with employees of the Solidarity Fund, which took
place in the premises of that institution, it was concluded that the biggest prob-
lem the Fund faces, and indirectly the employees of the debtors as well, is a
lack of funds provided from the budget. According to the Fund’s employees,
although the Labour Law does not exclude the possibility of other financ-
ing (investment of the Fund’s funds in order to generate additional income,
donations, gifts, legacies, etc.)®, in practice this has never happened. Raising
funds from various sources leads to greater financial stability, while involving
employers in its financing establishes financial balance.>

% The latest amendments to the Bankruptcy Law relating to the issue of informing
creditors do no cover the described situation. See: BL. 10 (2). Conversely, there are legisla-
tions that prescribe an obligation by the bankruptcy trustee to submit a request for settling a
claim to the guarantee institution, and only if the trustee does not do so, the obligation falls
on the employees or the union that was founded with the employer — debtor that works on
their behalf.

3 LL Art. 137; Ivosevié, Z., Ivosevi¢, M. (2007). Komentar Zakona o radu. Bel-
grade: Official Gazette, 269.

% Kovacevié¢, LJ. (2005). Uskladivanje domacéeg prava sa Direktivama Evropske
Unije putem putem odredaba novog Zakona o radu. Radni odnosi — Zbornik radova (ed.
Bobar, K.). Belgrade: Glosarijum, 108.
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The sufficiency of the Fund’s resources is measured by the number of
open bankruptcy proceedings and the percentage of settlements for employees
in bankruptcy. Between 0.4 % and 0.5 % of the 130,000 companies leave the
market annually through bankruptcy proceedings. Prior to the enactment of the
amendments to the Bankruptcy Law from 2017, there were 4,546 bankruptcy
proceedings initiated in Serbia, of which 59 % were concluded or suspended.
For comparison, in Germany in the same year there were 20,093 companies in
bankruptcy out of a total of 3.5 million companies in the market or 0.6 % of
the total number of companies.

The amount allocated to the Solidarity Fund has not changed drastically
in previous years. From 2010 to 2015, it amounted to about 500 million, while
in 2018, 617 million dinars were allocated from the budget.’” The exception
in that regard is the following year, with a sharp drop in paid funds which
amounted to 266 million dinars, while in 2020 the previous level of payments
was established so that it reached 450 million dinars. The budget funds are suf-
ficient to respond to about 3,000 requests, which is twice as much compared
to the previous period, with the exception of 2019. For example, in 2012,
6,300 workers were waiting for the Fund’s decision, and there was money for
about 1,200 requests. The amount of approved funds was not accompanied
by the number of open bankruptcy proceedings, which reached their maxi-
mum during the privatization period. Bearing in mind that the privatization
of socially-owned companies is nearing completion, the structure of the pro-
cedure is increasingly moving towards the private sector. In 2016, out of a
total of 430 companies in bankruptcy, 96 were socially-owned companies,
while in 2018, 36 debtors out of a total of 453 were subjects of privatization.
This directly impacts the number of both adopted and paid applications. In the
seven years of work of the Solidarity Fund, about 30,000 workers have been
paid, which indicates the importance of the existence and, above all, the good
functioning of this institution.

Employees of the Fund emphasize that the procedure before the Fund
has also been made significantly faster thanks to automation, and not only
due to external factors (a decline in the number of open bankruptcy proceed-
ings). The service is capable of processing tens of thousands of requests. As
an example, we can mention 3,238 accepted requests of employees from one
company in bankruptcy, which the Fund processed in December 2012. There-
fore, it can be noticed that the problem is not in the work of the professional
service of the Fund, but in the incomplete and / or inadequate documenta-
tion of the applicants. As an indicator for that claim, there is information that
by 2009, i.e., three years after the establishment of the Fund, about 35,000

57 Information Booklet on the Work of the Solidarity Fund, 31.
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requests of employees were processed, which is more than 10,000 requests
per year, with 20,000 submitted requests being accepted, while others were
rejected. Regarding the nature of the claims themselves, it can be pointed out
that the claims related to the payment of salaries (94 %) and severance pay
(5 %) prevail, while claims based on other rights are ignored (less than 1 %).
The reason for that can be found in the difficult conditions for the fulfillment
of those claims. So far, only one claim for compensation for occupational dis-
ease or injury has been accepted.

The Information Booklet shows that the Solidarity Fund spent twice less
money than was planned in previous years, which indicates a disproportion
between the approved funds and the on-going procedures. In addition, accord-
ing to the employees working in the Fund, and in accordance with the budget
regulations, the Fund cannot spend more than the amount approved for that
year, which results in the return of funds that it managed to recover by legal
subrogation to the position of the creditor in bankruptcy.’® The Information
Booklet, i.e., the work report, shows that three years ago, the amount of rev-
enues and refunds for a total of 52 companies in bankruptcy amounted to 282
million, which is half of the funds received from the budget. The Fund cannot
utilize these funds, they are “frozen” for use, although they are in the Fund’s
account until they get transferred to the budget account. Such a solution is
bad, because these funds can be used to meet existing requests of employ-
ees that are delayed for acceptance due to insufficiently paid budget funds.
By implementing this proposal, the procedure before the Fund would be sig-
nificantly accelerated and the amount of available funds would increase. In
addition, the reimbursed funds should remain in the hands of the Fund and
not be returned to the state. The same would apply to the situation when at the
end of a business year the calculation shows a surplus of revenue in relation to
expenditures, but in this case, the money would be used for future requests.”
The initiative of the Fund’s employees to properly and fully understand the
need to keep unused funds in the Fund did not give results. In contrast, the
issue of reimbursed funds was not considered at all, the author concludes
during the interview.

Regarding the percentage of settled employees in bankruptcy, it is not
possible to give accurate data, because they are not observed separately, but as
members of the third payment line, which includes other bankruptcy creditors

8 Law of Contracts and Torts, Official Gazette of the SFRY, no. 29/78, 39/85, 57/89,
Official Gazette of the FRY, no. 31/93, Official Gazette of Serbia and Montenegro, no.
1/2001, Art. 300.

% Visekruna, A. (2013). Pravni polozaj zaposlenih u stecajnom postupku. Belgrade:
Faculty of Law, University of Belgrade, 113; Radovi¢, V. (2018). Stecajno pravo — Knjiga
prva. Belgrade: Faculty of Law, University of Belgrade, 194.
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as well. The fact that informing the public about the results of bankruptcy pro-
ceedings is problematic due to the poor organization of the statistical database
should be added to this.

Guarantee institutions can function as insurance companies, with the
obligation for all employers or members of a particular industry to pay con-
tributions, or as state institutions (funds) whose funds are provided by public
authorities.®® The possibility to combine sources of financing is not used,
so it is concluded that Serbia has opted for the concept of state financing.®!
Although the basic intention is good, the state rewards unsuccessful economic
entities by shifting part of the risk of business failure to itself.®

International regulations on guarantee institutions provide for the obli-
gation of employers to finance the work of guarantee institutions, unless they
are fully financed from public revenues.®* However, in accordance with the set
standards, this approach is criticized. It is proposed that part of the financing
costs be borne by employers who would thus take part in the protection of
their employees.® It would be best to determine the degree of participation,
the fulfilment of which must not affect the responsibility of the guarantee insti-
tution. This is in line with the international principles of work of institutions
that subsidiarily bear the responsibility regardless of whether employers have
fulfilled their obligations towards them.%

% Employee Protection Directive, Art. 4.

¢ Radovi¢, V. (2018). Stecajno pravo — Knjiga prva. Belgrade: Faculty of Law, Uni-
versity of Belgrade, 193.

2 In the period from 2005 to 2012, nearly three billion dinars were paid from the
budget to the Solidarity Fund. If employers felt the full weight of their bad business, the
state’s share in the Fund’s total funding would be significantly lower. Obradovi¢, J. (2013).
Stanje i problemi zastite prava zaposelnih pred Fondom solidarnosti. Zastita prava iz
oblasti rada — Zbornik radova (ed. Ivosevi¢, Z.) Belgrade: Glosarijum, 197.

% Employee Protection Directive, Art. 4.

% Kovacevi¢, LJ. (2005). Uskladivanje domaceg prava sa Direktivama Evropske
Unije putem putem odredaba novog Zakona o radu. Radni odnosi — Zbornik radova (ed.
Bobar K.). Belgarde: Glosarijum, 108.

5 The law of Montenegro precisely prescribes that the tax of the employer is 0.20 %
that the unemployment insurance beneficiary calculates on the basis that relates to that tax.
The only issue is the lack of sanctions in case of a violation of this obligation. Montenegrin
Labour Fund Law, Official Gazette of Montenegro, no. 88/09. It can be noticed that the is-
sue of settling employees before the guarantee institution of this country is regulated by a
special law and that the name of that institution emphasizes its role for claims arising from
work for oneself or others, while in Serbia the humanistic motive of its establishment is
emphasized, together with collegiality and social sensitivity.
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THE EXPANDED (NON-BANKRUPTCY) ROLE
OF THE SOLIDARITY FUND

Due to the numerous abuses by employers, which are getting more and
more serious, the idea of using the money from a special fund in all situations
of non-settlement of employees’ claims is developing.®® Employees should be
equally protected in bankruptcy and outside of it. In contrast, countries with a
high level of non-bankruptcy protection for employees, as a rule, do not offer
the same level of protection in bankruptcy proceedings and vice versa. Linking
employees’ rights to the state of the company they work for leads to greater
incentives for forum shopping.®” In addition, employers, seeing that bankruptcy
is approaching, can sell off property and spend the money obtained from the
sale in their own interest, ignoring the interests of creditors. The opposite sce-
nario in which, bit by bit, the property is alienated without anyone submitting
a request for opening bankruptcy proceedings is not ruled out. Accepting the
presented approach would provide more comprehensive protection for employ-
ees. However, according to the current state of affairs, the radical changes in the
way the Fund works seem more like a utopia than a reality. Still, this does not
mean that we should not strive for major reform and provide a solid protection
platform. The proposed changes can have a great impact on the current business
practice of employers through the creation of incentives for fair treatment. It is a
known fact that employers deny the existence of debts to employees. In order to
get what belongs to them, employees initiate the procedure of determining their
claims. If, despite all the difficulties, they still manage to prove the existence of
claims, they get a verdict that they cannot execute, because the employer shut
down the company and established a new one under another business name or
moved all the funds out of the reach of the creditors so that the company has
no capital at all to fulfil its obligations.®® In this way, solvent companies avoid
paying claims. It is clear from the above that the essence of protection does
not lie in obtaining a verdict ordering the fulfilment of an obligation, but in its
successful implementation.®® This completes the circle of protection, because it

¢ Enforced collection within and outside bankruptcy should form one complete
whole. Westbrook, L. J., Booth, C., Paulus, G. C., Rajak, H. (2010). A4 Global View of Busi-
ness Insolvency Systems. Leiden. Boston: Martinus Publishers, 7.

7 Kimhi, O., Doebert, A. (2015). Bankruptcy Law as a Balancing System: Lessons
from a comparative analyisis of the intersection between Labour and Bankruptcy Law.
American Bankruptcy Institute Law Review, 2 (23), 514.

% Hallet, N. (2019).The Problem of Wage Theft. Yale Law & Policy Review, 93 (2),
110; Westbrook, L. J., Booth, C., Paulus, G. C., Rajak, H. (2010). Op. cit., 9.

% The same problem exists in the undisputed debt embodied in the calculation of
wages and salary compensation, which have the status of a writ of execution. See: LL,
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harmonizes the legal and factual situation, which reflects the function of law.
This idea is being developed by some American authors who are trying to stop
a phenomenon that is widespread in society.”” In some countries, such actions
entail criminal liability, and are metaphorically referred to in literature as “wage
theft”. The term “wage theft” has become widely accepted, although it has
caused serious controversy, as opinions on this issue are not uniform, so there
are those who believe that the name itself is derogatory and unjustly accuses
business owners in advance. This type of special theft exceeds the percentage
of committed other criminal acts of the same group, i.c., against property. In
the ten most famous American states, over 2.4 million employees a year remain
deprived of salaries in the total amount of 8 trillion US dollars.” This indeed is
a staggering number. As this phenomenon is present in Serbia as well, the given
proposal could be seriously considered as a way to prevent cheating employ-
ees, but obstacles can be found along the way, because achieving the full effect
presupposes the existence of predispositions related to a stable social security
system.”” The expansion of the domain of application to the non-bankruptcy
procedure entails a change in the current way of financing the Fund. In addi-
tion, some payment limits should be set, such as limiting the amount available.
Also, the use of the Fund’s resources in non-bankruptcy cases must be justified
and exceptional, activated only when the claims of employees cannot be real-
ized in any other way.

Namely, the problem arises when employees, for fear of offending the
employer and losing their jobs, accept an unfavourable proposal in the hope
that the situation will change and the backwages will be paid.” That this is
the case is confirmed to us by an employer who agreed to the interview under
the guarantee of anonymity. Before the interview, he was informed about the
reasons and goals of the research, and that his answers will be used exclusively
for scientific purposes. The employer did not pay wages to his employees for
more than six months, justifying it by the “difficult economic situation due to

121(6). The goal of this provision is to make the right to earnings easier and faster. How-
ever, due to numerous abuses, its efficiency is seriously questioned.

" Kimhi, O. (2015). Getting more than Justice on Paper: Bankruptcy Priorities and
the Crisis of Unpaid Wages. Hofstra Law Review, 44 (1), 113.

I Hallet, N. (2019), The problem of wage theft, Yale Law & Policy Review, 93 (2),
101.

2 On the evasion of social security deductibles, see: Golubovi¢, V. (2010). Evazija
doprinosa i mere za njeno sprecavanje. Pravo i privreda, 1-3/2010, 57-70.

3 According to a US survey conducted in 2009, employee activism was absent in a
large number of cases. The most common reasons for this are: fear of automatically getting
fired (51 %), transfer to a lower position (20 %), disruption of the optimal structure of time
needed to perform entrusted tasks (12 %), fear that nothing would be achieved (36 %) ).
Hallet, N. (2019). Op. cit., 107.
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poor sales of products.” After a year, the owner of the company explained to
the employees that he had to close the company due to the “difficult situation”,
but that he would open a new one in which they would continue to work, with
the promise that all owed salaries would be paid. Conscious exploitation of the
dependent position of employees is also reflected in the knowledge that a “false
promise” was given, which, according to the employer, was “the only way to
get out”. The employees worked for several months in the new company, but
still without any income. They could not sue the old employer because it ceased
to exist, and the new one used them in the same manner as the previous one.

In addition, it is important to note that the employer is not only a com-
pany, but also a natural person who performs activities for profit and who,
as such, is entered in the register of entrepreneurs kept by the Serbian Busi-
ness Registers Agency. Because according to the solution currently in force,
entrepreneurs do not have passive bankruptcy ability, so persons who have
established employment with them cannot use any of the described forms of
protection, because it is necessary to open bankruptcy proceedings for their use.
In this way, employees who work for an employer who is a legal entity are in
a far better position than employees who perform the same job under the same
conditions with an employer who is a natural person. Having that in mind, the
proposal of the expanded function of the Solidarity Fund would eliminate the
factual inequality of employees and mitigate the negative consequences of lag-
ging behind the modern trends that apply in bankruptcy.”

CONCLUSION

As is well known, bankruptcy does not happen suddenly and completely
unexpectedly. There is a certain progression and gradual onset of financial
problems that lead to bankruptcy. In a period of crisis, the employees will be
the first to be hit, because, as a rule, they will be deprived of the basic right
from the employment relationship — the right to a salary. Hence, a clear prem-
ise is derived that rights are realized, but also violated, unfortunately. In the
latter case, they cannot be realized without protection, which is why it is said
that the exercise of rights and their protection are inextricably linked concepts.

" How far behind we are is best seen in the new European Union Directive, which
will change the existing rules of the Member States regarding the bankruptcy of the prop-
erty of a natural person, while we will be in the phase of their adoption. A previous unsuc-
cessful attempt to regulate the bankruptcy of entrepreneurs led the legislator to abandon
that legal institute during later changes in bankruptcy regulations. The need to comply with
the Directive has made it necessary to introduce the bankruptcy of entrepreneurs into Ser-
bian bankruptcy law.
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Remuneration is a basic feature of an employment relationship, the absence
of which can seriously jeopardize the stability of an economy in a country.
For that reason, every state strives to create legal-institutional mechanisms
by which it will protect endangered categories and thus create social peace
and prosperity. Therefore, in this paper, the special treatment of employ-
ees as creditors is not questioned, but the ways in which it is best achieved
are considered.

The protection of employees must be done in a way that achieves the
goals of quick and easy settlement. In accordance with that, it is necessary
to build the foundations on which a solid system of protection of employ-
ees’ claims in the event of bankruptcy of the employer will rest, but also in
other situations where the settlement of employees is seriously endangered.
In order to achieve that, it is necessary to envisage additional rules and clarify
the existing ones in more detail. It is proposed to clearly list the conditions for
realizing the rights of employees before the Solidarity Fund and especially to
regulate insignificant assets as a bankruptcy obstacle in accordance with com-
parative law solutions. In addition, it is necessary to encourage other ways of
financing the Fund, which will thus enable the acceptance of the requests of
employees in a shorter period of time. Illegal practices by employers gives rise
to the need for new forms of protection for employees, and the Solidarity Fund
could be considered as an effective means of realizing employees’ claims in all
cases of non-payment (with special conditions and restrictions), and not just
when bankruptcy is opened against their employer.
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