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KRIVICNA DELA PROTIV ZIVOTNE SREDINE
Kriviéno zakonodavstvo Srbije i medunarodni pravni
standardi — usaglaSenost ili ne?”

SAZETAK: Problematika krivi¢nih dela protiv Zivotne sredine
posmatrano s asapekta krivicnog zakonodavstva Republike Srbije i
medunarodnih pravnih standarda — njihove medusobne usaglaseno-
sti u radu je strucno-kriticki analizirana kroz sedam grupa pitanja,
uvodna razmatranja i zakljuéne napomene date na kraju teksta.
Posmatrano s aspekta aktuelnosti i obima obrade Cetiri su grupe pi-
tanja kojima se radu poklanja posebna paznja. To su pitanja koja se
ti¢u: ekologije i zastite zivotne sredine uopste (njenog znacaja, uni-
verzalnosti i razloga neophodnosti zastite; medunarodnih pravnih
standarda zastite zivotne sredine; pravnog okvira zastite zivotne sre-
dine u Republici Srbiji — njenog ustavnog i krivicnopravnog aspekta
i analize primene krivicnopravnih odredaba o zastiti zivotne sredi-
ne u praksi otkrivanja i dokazivanja ovih krivi¢nih dela na teritoriji
Apelacionog suda u Novom Sadu.

Tri su kljuéna rezultata izvrSene stru¢no-kriticke analize pred-
metne problematike. Prvo, Ustav Republike Srbije prepoznaje pravo
na zdravu zivotnu sredinu kao jedno od osnovnih ljudskih prava i
predstavlja dobar pravni okvir za detaljnije zakonsko regulisanje
ove tako vazne problematike; drugo, kriviéno zakonodavstvo Repu-

* alimpal @gmail.com.
" Rad je primljen 13. 10. 2022, a prihvacen je za objavljivanje 30. 11. 2022. godine.
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blike Srbije je u velikoj meri uskladeno sa medunarodnim pravnim
standardima vezanim za ekoloSka kriviéna dela i pruza odli¢nu
osnovu za mnogo bolje rezultate u zastiti zivotne sredine; trece, kao
i u mnogim drugim zakonski regulisanim sferama zivota i ovde je
pravna regulativa ispred primene tih propisa u praksi; cetvrto, neop-
hodan je multidisciplinarni prustup u resavanju krivi¢nih slucajeva
ekoloskog kriminaliteta i u tom cilju pri vi$im sudovima treba for-
mirati neke vrste specijalizovanih ekipa sastavljenih od sudija,
tuzilaca i policijskih sluzbenika i osposobiti ih za adekvatnije postu-
panje u ovakvim krivi¢nim slucajevima.

Kljucne reci: ekologija, zivotna sredina, Ustav, kriviéno zako-
nodavstvo, krivi¢na dela, multidisciplinarni pristup, medunarodni
pravni standardi, specijalizovane ekipe, Srbija

UVODNE NAPOMENE

Aktuelnosti ove teme, pored opSteg usaglasavanja domacih propisa sa
zakonodavstvom Evropske unije, znacajno je doprinelo i otvaranje Klastera 4
u pristupnim pregovorima o ¢lanstvu u Evropskoj uniji, u decembru 2021.
godine. U okviru ovog klastera, koji se odnosi na Zelenu agendu i odrzivu
povezanost, svakako da Poglavlje 27, koje se tice zivotne sredine i klimatskih
promena predstavlja najzahtevnije 1 najskuplje poglavlje i istovremeno obu-
hvata izuzetno obimne propise EU, sa kojima treba uskladiti domace propise.
Kazneno pravo i kaznena politika (i) u ovoj oblasti imaju veliki znacaj u pra-
vilnoj 1 adekvatnoj primeni zastite Zivotne sredine, kako na lokalnom tako i na
globalnom planu.

Za potrebe ovog rada zadrza¢emo se samo na tzv. ekoloskim krivi¢nim
delima, fokusirajuéi se pre svega na teza narusavanja i povrede zastitnog dobra
koja su predvidena kao krivi¢na dela, ne umanjujuéi pri tome znacaj prekrsaja
iz ove oblasti kao posebnog segmenta kaznenog zakonodavstva. Ukratko ¢e
biti predo¢en medunarodno-pravni okvir kao odgovor na znacajno povecanje
ugrozavanja zivotne sredine u ¢itavom svetu.

Pored delimi¢ne analize pozitivnopravnih propisa koji predvidaju kri-
vi¢na dela u nasoj zemlji sagledacemo i neka kriviénopravna reSenja drugih
drzava u zastiti zivotne sredine. Predstavicemo takode i rezultate miniistra-
Zivanja na teritoriji Apelacionog suda u Novom Sadu u poslednje tri godine
(2019, 2020. i 2021) za ekoloska kriviéna dela. Osvrnu¢emo se i na osniva-
nje Jedinice za suzbijanje ekoloskog kriminaliteta i zastitu zivotne sredine pri
MUP Republike Srbije.
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EKOLOGIJA I ZASTITA ZIVOTNE SREDINE

lako postoje razliciti pristupi u odredivanju pojma ekologije, ona se naj-
jednostavnije moze posmatrati kao naucna disciplina koja proucava odnose
izmedu zivih bi¢a prema Zivoj i nezivoj prirodi.

Etimoloski posmatrano, naziv ekologija potice od dve grcke reci:
,,01kos* (dom, domacinstvo) i ,,logos™ (nauka), a taj termin je prvi put upo-
trebljen u drugoj polovini XIX veka, mada se smatra da je poznati engleski
biolog Carls Darvin u stvari osniva¢ ekologije, jer je u svom radu, objadnjava-
juci pojam borbe za opstanak, navodio splet uzajamnih odnosa izmedu zivih
bic¢a, kao i izmedu zivih bi¢a 1 okolne nezive sredine.

Covek, od kada zna za sebe, menja Zivi svet i prirodu prilagodavajuéi ih
sebi 1 podredujuci ih svojim potrebama. Civilizacija je presla ogroman put od
prvobitne zajednice do savremenog druStva. U tom smislu je ¢ovek, menja-
juci sebe, menjao i svoje zivotno okruzenje, tako da to dugo vremena nije
znacajno uticalo na prirodu kojom je bio okruzen, a posebno ne na nekom
Sirem podrucju.

Premda je povremeno u istoriji bilo, doduse u tragovima, iskazivanja
zabrinutosti za zivotnu sredinu i njeno narusavanje postignutog balansa u
nekim segmentima, tek u drugoj polovini XX veka drustvo uopste pokazuje
organizovaniji i globalni pristup ovom problemu. Intenzivnija industrijaliza-
cija, drasti¢no povecanje broja stanovnika na zemaljskoj kugli, ogroman broj
motornih vozila koja svakodnevno ispustaju otrovne materije i dramati¢ne
klimatske promene su znacajno uticali na drugaciji pristup ¢oveka sredini
koja ga okruzuje. Tek ulaskom u eru industrijalizacije i kasnije, kroz globa-
lizaciju, pocinje da jaCa svest da se zivotna sredina mora mnogo pazljivije
eksploatisati a da se profiti velikih multinacionalnih kompanija, koje masovno
unistavaju resurse na planeti i kori§¢enjem tzv. prljavih tehnologija, ne smeju
staviti ispred buduénosti i perspektive ljudskog roda uopste. Globalne kli-
matske promene, izazvane nerazumnim postupcima ljudske vrste, imaju za
posledicu velike promene u zivotu Coveka, te zivotinjskog i biljnog sveta,
dovodeéi u pitanje dalju egzistenciju. Cini se da je krajnje vreme da se Citava
drustvena zajednica ukljuci u projekte koji imaju za cilj zastitu sredine u kojoj
bivstvujemo.
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KAZNENO ZAKONODAVSTVO
U ZASTITI ZIVOTNE SREDINE

Iako se na prvi pogled ¢ini da je kazneno zakonodavstvo samo mali seg-
ment neophodnih aktivnosti, ipak je nuzno da, kako na globalnom, tako i na
lokalnom nivou budu propisana pravila i uslovi za menjanje Zivotne sredine.
I dalje, takode se moraju propisati nedozvoljena ponasanja kojima se ugro-
zava, odnosno unistava zivotna sredina uz primenu adekvatnih sankcija. U tom
smislu uloga krivicnopravnog inkriminisanja svih onih postupaka koji dovode
u opasnost zivotnu sredinu ili narusavaju uspostavljeni balans izmedu coveka i
prirode, a posebno ako tu zivotnu sredinu ostecuju ili uniStavaju, jeste od izu-
zetnog znacaja za jedno od osnovnih ljudskih prava, na zastitu prava coveka
na zivot i razvoj u zdravom okruzenju.

Prakti¢no, sve zemlje sveta, bez obzira na velike razlike izmedu njih, u
manjoj ili ve¢oj meri propisuju kaznena dela, a pre svega krivicna dela, uvo-
de¢i ih u svoje zakonodavstvo, onda kada je svest o potrebi zaStite Zivotne
sredine na odgovaraju¢em nivou. Naravno, nisu samo drzave Stitile ovaj
zastitni objekat na svojoj teritoriji, ve¢ se u taj proces ukljucila i medunarodna
zajednica usvajajudi niz principa i pravila, donosec¢i odgovarajuc¢e konvencije i
druge medunarodno-pravne akte.

Do druge polovine XX veka na medunarodnom planu nije bilo global-
nog pristupa ovom problemu, veé¢ se uglavnom interesovanje fokusiralo na
pojedine segmente zivotne sredine, kao na primer na ugrozene biljne i zivo-
tinjske vrste ili na zagadenja mora naftom i dr.

Tek u drugoj polovini XX veka stalne aktivnosti medunarodnih orga-
nizacija u oblasti Zivotne sredine rezultirale su stvaranjem institucionalnih
okvira i konstituisanjem pravnih normi oli¢enih u Deklaraciji Konferencije
Ujedinjenih nacija o zivotnoj sredini usvojenoj u Stokholmu 1972. godine.
U Deklaraciji se kao osnovni cilj ekoloskog razvoja istiCe smanjenje rizika
u pogledu uslova Zivota i poboljSanje kvaliteta Zivota, a pri tome se posebna
paznja pridaje zastiti zivotne sredine. Dve decenije kasnije, 1992. godine u
Rio de Zaneiru je odrzana Konferencija UN o Zivotnoj sredini i razvoju, uz
izrazenu zabrinutost za pitanja globalnog zagrevanja i gubitka bioloske razno-
vrsnosti. Usvojeni su veoma vazni principi koji su opredelili dalje aktivnosti u
ovoj oblasti.

Konvencija o dostupnosti informacija, uc¢e$éu javnosti u donoSenju
odluka i pristupu pravosudu u pitanjima Zivotne sredine, koja je direktno pove-
zala oblast zaStite zivotne sredine i oblast zastite ljudskih prava, usvojena je
1998. godine u Arhusu.
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U moru mnogobrojnih medunarodnih skupova koji su se bavili ovom
temom, izdvojili bismo jo§ i Direktivu Evropske unije o odgovornosti u oblasti
zaStite zivotne sredine iz 2004. godine koja je uspostavila princip ,,zagadi-
vac placa®, kao pravno sredstvo zastite zivotne sredine. Predvidene su mere i
postupci koji sprec¢avaju ili ublazavaju posledice nastale Stete. lako je u praksi
bilo dilema i nedorecenosti u primeni i implementaciji ove Direktive u naci-
onalna zakonodavstva, ona je ipak usmerila paznju na odgovornost za nanetu
Stetu zZivotnoj sredini, $to je usvojila i nasa zemlja.

Razli¢iti pristupi kaznenoj odgovornosti za ekoloska krivicna dela rezul-
tirali su 1 nejednakim reSavanjem pitanja odgovornosti pravnih lica za ova
kriviéna dela. Nije bilo dilema, naravno, oko toga da fizicko lice moze i treba
da odgovara za krivi¢na dela ¢iji je zastitni objekat zdrava Zivotna sredina po
principu liéne odgovornosti. Veéi broj drzava Evrope (Italija, Nemacka, Spa-
nija, Portugal i dr.) ne poznaje institut krivicne odgovornosti pravnih lica, pa
kriviéno odgovara iskljucivo fizicko lice na osnovu utvrdenog subjektivnog
odnosa izmedu ucinioca i dela. To najbolje ilustruje Ustav Italije koji istice da
je krivicna odgovornost li¢na, a da zaposleni u javnim sluzbama podlezu kri-
vicnoj, gradansko-pravnoj i administrativnoj odgovornosti za povredu prava.
Drzava, odnosno neki njen organ u slucaju izvrSenja nekog krivicnog dela
mogu da odgovaraju samo u okviru gradansko-pravne odgovornosti. Vecina
drzava common low sistema prihvatila je drugacije resenje, odnosno zau-
zela stanoviste da, pored gradana, pred sudom treba kriviéno da odgovaraju
i korporacije i njihovi zaposleni. To reSenje je mnogo Zivotnije, posebno u
uslovima usloZnjavanja pravnih lica i kompanija i sve manjeg uticaja pojedi-
naca na poslovno delovanje, a samim tim i na protivzakonito delovanje. Nije
novost da pojedine velike korporacije za visoku platu angazuju rukovodioce
(,,direktori za jednokratnu upotrebu®) koji za visoka primanja prihvataju da
snose rizik odgovornosti za pravno lice a pre svega za neke nezakonite radnje,
pa se time izbegava odgovornost tih korporacija. Ovakva pojava nije nepo-
znata ni na nasim prostorima. U nekim drzavama, kao npr. u Holandjiji, postoji
odgovornost pravnih lica duzi niz godina, kao i u Francuskoj, ¢ijim krivicnim
zakonom je predvideno da je krivicna odgovornost pravnog lica indirektna i
proizilazi iz li¢ne odgovornosti fizickog lica, predstavnika pravnog lica.!

U nasoj zemlji pravna lica su mogla odgovarati samo prekr$ajno i za
privredne prestupe, a krivi¢no tek od 2008. godine kada je usvojen Zakon o
odgovornosti pravnih lica za kriviéna dela.? Prema odredbama tog zakona
pravno lice odgovara za krivi¢no delo koje u okviru svojih poslova, odnosno

! Joldzi¢, V. (2007). Krivicna, disciplinska i materijalna odgovornost. Beograd: In-

stitut za kriminolo$ka i sociolo§ka istrazivanja.
2 Zakon o kriviénoj odgovornosti pravnih lica, Sluzbeni glasnik RS, br. 97/2008
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ovlaséenja ucini odgovorno lice u nameri da za pravno lice ostvari korist.
Takode je predvidena odgovornost pravnog lica i u situaciji ako odgovorno
lice nevrSenjem nadzora ili kontrole omoguci izvrsenje krivicnog dela u korist
pravnog lica od strane fizickog lica koje deluje pod nadzorom i kontrolom
odgovornog lica. lako se odgovornost pravnog lica zasniva na krivici odgovor-
nog lica, postupak se moze voditi, odnosno nastaviti i ako je kriviéni postupak
protiv odgovornog lica obustavljen, ili je optuzba odbijena. Kada su sankcije
u pitanju, zakonodavac je predvideo da se pravnom licu kao uciniocu krivi¢-
nog dela mogu izre¢i kazne (novc¢ana kazna i prestanak pravnog lica), uslovne
osude i mere bezbednosti. Cini se ipak da dobar normativni okvir za odgo-
vornost pravnih lica koji pruza ovaj zakon nije u najboljoj meri iskoriséen, a
posebno u oblasti zastite zivotne sredine, gde bi mogao u ve¢oj meri da nade
svoju primenu.’

USTAVNA RESENJA

S obzirom da se ustavi drzava po pravilu ne menjaju cesto, ne izne-
naduje Cinjenica da se u velikom broju tih najviSih pravnih akata uopSte ne
pominje zastita zivotne sredine, pa je onda i logi¢no da se u krivicnim zako-
nodavstvima tih drzava ne nalaze inkriminacije kojima je osnovni cilj zastita
zivotne sredine. To, naravno, ne znaci da te zemlje nemaju adekvatnu (i)
kriviénopravnu zastitu zivotne sredine, ve¢ se po pravilu pozivanje na ustav-
nopravnu zaStitu tih elemenata, ostvaruje ekstenzivnim tumacenjem ustavnih
normi koje definiSu neke druge objekte regulacije. Uocljivo je da takve drzave
vecinom, krivi¢nopravnu represiju ekoloskih delikata formiraju u okviru tzv.
sporednog krivicnog zakonodavstva. U okviru posebnih zakona koji regulisu
pojedine oblasti iz domena ekologije se propisuju odredena krivi¢na dela 1 kri-
vi¢na odgovornost.*

Svakako da su ustavi koji su pominjali Zivotnu sredinu kao opste dobro,
znacajno uticali na formiranje odgovaraju¢ih kriviénopravnih normi kojima je
bio cilj upravo zastita te zivotne sredine.

Nasa zemlja pripada grupi drzava koje su, uvidaju¢i znacaj Zivotne sre-
dine kao dobra od opSteg interesa, svojim najvisSim pravnim aktom — Ustavom,
predvidela pravo na zdravu zivotnu sredinu i pravo na blagovremeno i pot-
puno obavesStavanje o njenom stanju, opredeljujuéi da je svako, a narocito

3 Batricevi¢, A. (2012). Ekoloska krivi¢na dela i kriminalitet korporacija. Zbornik
,Ekologija i pravo*. Beograd.

4 Joldzi¢, V. (2007). Krivicna, disciplinska i materijalna odgovornost. Beograd: In-
stitut za kriminoloska i socioloska istrazivanja.
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drzava, odgovoran za zastitu zivotne sredine, kao i da je svako duzan da je
¢uva i poboljsava.’

Neophodno je ipak istac¢i da je jo§ Ustav SFRJ iz 1974. godine pomi-
nju¢i zemljiste, Sume, vode, vodotoke, more i morsku obalu, rudna blaga
i druga prirodna bogatstva, odredio da ta dobra od opSteg interesa uzivaju
posebnu zastitu i koriste se pod uslovima i na nacin koji je propisan zakonom,
a moraju se koristiti tako da se obezbeduje njihovo racionalno iskori§¢avanje i
drugi opsti interesi. Ustanovljeno je pravo na zdravu zivotnu sredinu, a svako
ko iskoriS¢ava zemljiSte, vodu ili druga prirodna dobra duzan je da to ¢ini na
nacin kojim se obezbeduju uslovi za rad i Zivot ¢oveka u zdravoj sredini, dok
je svako duzan da ¢uva prirodu i njena dobra, prirodne znamenitosti i retkosti.

Upravo na primeru ovog Ustava se moze uociti znacajan napredak u
naSem shvatanju vaznosti zdrave zivotne sredine, posebno ako se uzme u obzir
da je samo desetak godina ranije, Ustavom iz 1963. godine predvideno da je
samo zemlja dobro od opsteg interesa, a da se zemljiSte mora koristiti u skladu
sa zakonom predvidenim opsStim uslovima kojima se obezbeduje racionalno
iskori§¢avanje zemljista i drugi opsti interesi, dok Sume i1 Sumsko zemljiste
uZzivaju posebnu zastitu predvidenu zakonom.®

Ako se uzme u obzir da je od pocetka XXI veka doslo do znacajnih i kva-
litetnih promena u nasem kaznenom, a pre svega krivicnom zakonodavstvu, te
da se taj trend nastavlja i kroz priblizavanje EU, ¢ini se da nije nerealno tvrditi
da je ova oblast najdinamic¢nija u ¢itavom krivicnom pravu Republike Srbije.
Vazno je pomenuti da su 2004. godine usvojena Cetiri sistemska zakona (Zakon
o zastiti zivotne sredine, Zakon o strateskoj proceni uticaja na zivotnu sredinu,
Zakon o integrisanom sprecavanju i kontroli zagadivanja zivotne sredine) a
slede¢e 2005. godine su krivicna dela protiv zivotne sredine sistematizovana u
jednu posebnu glavu Krivi¢nog zakonika, dok je 2008. godine usvojen Zakon
o odgovornosti pravnih lica za krivicna dela. Takode su i narednih godina
usvojeni neki tzv. sektorski zakoni koji su regulisali razli¢ite aspekte urede-
nja, unapredenja i zastite zivotne sredine, propisujuéi istovremeno privredne
prestupe i prekrSaje za one koji se nesavesno odnose prema zivotnoj sredini.’

Jedan od takvih zakona je i Zakon o klimatskim promenama® koji bi
trebalo da obezbedi uspostavljanje sistema za smanjenje emisija gasova s
efektom staklene baste i obezbedi prilagodavanje izmenjenim klimatskim uslo-
vima uz propisivanje prekrSaja i privrednih prestupa za postupanje suprotno

5 Ustav Republike Srbije, Sluzbeni glasnik RS, br. 98/2006. i 115/2021.
¢ Ustav SFR Jugoslavije, Sluzbeni list SFRJ, 1963.

7 Joksi¢, 1. (2012). Krivicnopravna zastita zivotne sredine u zakonodavstvu i praksi.
Beograd: Institut za uporedno pravo.

8 Zakon o klimatskim promenama, Sluzbeni glasnik RS, br. 26/2021
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od ovog zakona. Istovremeno, odredbe ovog zakona su i posledica ratifika-
cije Pariskog sporazuma, koji je istakao da klimatske promene predstavljaju
jedan od najvecih, ako ne i1 pojedina¢no najveci izazov koji trenutno stoji pred
celim Covecanstvom. Ovaj zakon je uskladen sa zakonodavstvom EU, jer je
implementirao u nase zakonodavstvo odgovarajuc¢e odredbe koje veé postoje u
pravnom sistemu EU. O znacaju i ekonomskim efektima zakonskog regulisa-
nja ove oblasti govore i izracunati finansijski aspekti aktivnosti na ublazavanju
klimatskih promena:

,»Svaki ulozeni dinar u prilagodavanje na klimatske promene je ekviva-
lentan sa najmanje Sest dinara koji su uloZeni u reSavanje posledica necinjenja,

odnosno izostanka prilagodavanja na klimatske promene*.’

ZASTITA ZIVOTNE SREDINE
U KRIVICNOM ZAKONODAVSTVU REPUBLIKE SRBIJE

Imajuéi u vidu izuzetno Siroko polje delovanja i aktivnosti u zastiti
zivotne sredine, odredene kaznene odredbe su u nasem zakonodavstvu, pored
Krivi¢nog zakonika i drugih zakona iz ove oblasti, obuhvacene i u prekrsaj-
nom zakonodavstvu a, takode, i u domenu privrednih prestupa.

lako je najveci broj tzv. ekoloskih krivi¢nih dela sistematizovan u Glavi
XXIV Krivi¢nog zakonika, jednostavno, nije bilo moguée na jednom mestu
obuhvatiti sva protivpravna ponaSanja koja imaju elemente krivicnog dela, pa
su ona dodatno propisana u posebnim zakonima.

Koliko je ova oblast bogata propisima moze da ilustruje podela na
opste propise koji Stite ovaj zastitni objekat pa, pored Ustava, u ovu grupu
mozemo svrstati jo§ 13 zakona, dok u delu koji se odnosi na zastitu vazduha,
vode, zemljista, bilja, Suma, geoloskih resursa i zivotinjskog sveta, 17 zakona
reguliSe pomenute vrednosti, a u grupi koja §titi hranu, pice, vodu za pice i
predmete opSte upotrebe ima 4 zakona, u odnosu na zastitu od jonizujuéeg i
nejonizujuceg zracenja ima 2 zakona, a u grupi zakona o zastiti od opasnih i
otpadnih materija mozemo nabrojati 7 zakona.'

Naravno, mnogo je veéi broj raznih podzakonskih akata koji preciznije i
detaljnije reguliSu ovu materiju, a tu je i mnostvo ratifikovanih medunarodnih
konvencija i drugih akata, tako da je to zaista ,,Suma‘ propisa, koji se bave
zaStitom Zivotne sredine.

? Jov¢ié, 1., Dnevni list ,,Dnevnik®, Novi Sad, 7. 8. 2022.
19 Pravni fakultet u Novom Sadu, Pravna klinika — za$tita zivotne sredine: Vazeéi
zakoni i ostali akti — http//pravneklinike.pf.uns.ac.rs
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U Krivicnom zakoniku ekoloska krivicna dela obuhvacena su u glavi
XXIV i to ¢l. 260-278, kojima su propisana ponaSanja i propustanja koja
imaju elemente krivicnih dela ¢iji zastitni objekat je zdrava zivotna sredina
u Sirem smislu. Imajuéi u vidu mnogobrojnost i raznovrsnost, prihvatljiva je
podela na Cetiri grupe:

1) opsta krivicna dela protiv Zivotne sredine (zagadenje zivotne sredine, ¢l.
260. KZS; nepreduzimanje mera zastite zivotne sredine, ¢l. 261. KZS;
protivpravna izgradnja i stavljanje u pogon objekata i postrojenja koji
zagaduju Zivotnu sredinu, ¢l. 262. KZS; osteCenje objekata i uredaja za
zastitu zivotne sredine, ¢l. 263. KZS; oSte¢enje zZivotne sredine, ¢l. 264.
KZS; unistenje, osteéenje 1 iznoSenje u inostranstvo zasticenog prirod-
nog dobra, ¢l. 265. KZS; povreda prava na informisanje o stanju Zivotne
sredine, ¢l. 268. KZS)

2) krivicna dela u vezi sa opasnim materijama (unoSenje opasnih materija
u Srbiju i nedozvoljeno preradivanje, odlaganje i skladiStenje opasnih
materija, ¢l. 266. KZS; nedozvoljena izgradnja nuklearnih postrojenja,
¢l. 267. KZS)

3) krivicna dela protiv biljnog i Zivotinjskog sveta (ubijanje i mucenje Zivo-
tinja, ¢l. 269. KZS; prenoSenje zaraznih bolesti kod Zivotinja i biljaka,
¢l. 270. KZS; nesavesno pruzanje veterinarske pomodéi, ¢l. 271. KZS;
proizvodnja Stetnih sredstava za leenje zivotinja, ¢l. 272. KZS; zaga-
divanje hrane i vode za ishranu, odnosno napajanje Zivotinja, ¢l. 273.
KZS; pustoSenje Suma, ¢l. 274. KZS; sumska krada, ¢l. 275. KZS) i

4) krivicna dela protivzakonitog lova i ribolova (nezakonit lov, ¢l. 276. KZS;
nezakonit ribolov, ¢l. 277. KZS).!

Medutim, prema mestu na kojem se nalaze propisi koji predvidaju kri-
vi¢na dela u ovoj oblasti, mogu se klasifikovati u tri kategorije:

1) prava ekoloska krivi¢na dela koja se nalaze u glavi XXIV KZ Srbije;

2) neprava ekoloska krivi¢na dela koja se nalaze u odredbama KZ Srbije, ali u
okviru krivicnih dela koja pripadaju drugim grupama i

3) sporedna ekoloska krivicna dela koja se nalaze van KZ Srbije, u odredbama
sporednog zakonodavstva. (Zakon o zdravlju bilja — Sluzbeni glasnik RS
br. 14/2009; Zakon o sredstvima za zastitu bilja — Sluzbeni glasnik RS,
br. 41/2009; Zakon o geneticki modifikovanim organizmima, Sluzbeni
glasnik RS, br. 41/2009).2

' Lazi¢, D. et al. (2021). Krivicnopravna zastita Zivotne sredine u Republici Srbiji i
njeno uskladivanje sa zakonodavstvom Evropske unije. Beograd: Poslovni i pravni fakultet
,,MB*.

12 Jovasevi¢, D. (2011). Ekoloski kriminalitet u Srbiji — teorija, zakonodavstvo,
praksa. Zbornik Ekologija i pravo. NiS.
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Ipak, samo uvodenje ekoloskih krivi¢nih dela u krivi¢no zakonodavstvo,
ma koliko to bio znacajan korak ka kvalitetnijoj zastiti zdrave Zivotne sre-
dine, samo po sebi ne predstavlja garanciju adekvatne krivicnopravne zastite.
Moraju se obezbediti efikasni mehanizmi i dovoljni kapaciteti za otkrivanje i
evidentiranje ovakvih krivi¢nih dela, mora se pripremiti odgovarajuéa stru¢na
procena prikupljenog dokaznog materijala, a svakako je neophodna i dodatna
edukacija svih u lancu otkrivanja, dokazivanja i presudivanja, pocev od inspek-
tora na terenu, ljudi koji ucestvuju u monitoringu zivotne sredine, policijskih
sluzbenika, javnih tuzilaca i sudija. Cini se da u tom segmentu nije doslo do
blagovremene reakcije, jer je suvise malo krivi¢nih prijava iz glave XXIV Kri-
vicnog zakonika bilo do 2014. godine (kada je bilo ukupno 1.996), a taj trend
se nastavio i kasnije, sve do 2020. godine (kada je bilo ukupno 2.153 prijave).
Kako je od toga ubedljivo najveci broj krivicnih prijava podnosSen za krivicno
delo Sumske krade, zabrinjava ¢injenica da je npr. u 2020. godini u Republici
Srbiji podneto samo 20 prijava za osnovno krivi¢no delo — zagadenje Zivotne
sredine (i to samo 13 prijava protiv poznatih izvrsilaca). I u ranijem periodu
situacija je bila sli¢na, jer je npr. u 2011. godini podneto 1.789 prijava za kri-
vi¢na dela iz ove glave KZ, a od toga je samo 12 prijava bilo za krivi¢no delo
zagadenja zivotne sredine. Te godine bilo je 8 prijava za nepreduzimanje mera
zaStite zivotne sredine, 6 prijava za oStecenje Zivotne sredine, a istovremeno je
bilo ¢ak 1.262 prijave za Sumsku kradu, 196 prijava za ubijanje i zlostavljanje
zivotinja i 129 prijava za nezakonit lov. U toj istoj 2011. godini za ova kriviéna
dela optuzeno je 635 lica, a od toga samo 2 lica za zagadenje Zivotne sredine
a 6 za nepreduzimanje mera zastite Zivotne sredine, dok je za Sumsku kradu
optuzeno 417 lica, a za krivicna dela nezakonit lov i nezakonit ribolov 124
lica. Ako bismo sve to stavili i u kontekst osudenih lica, za ova krivi¢na dela u
2011. godini rezultati bi bili pomalo razocaravajuc¢i. Naime, nije bilo osudenih
lica za zagadenje zivotne sredine (isto je bilo i prethodne, 2010. godine, dok
je u 2009. godini osudeno samo jedno lice) a 4 lica je osudeno za nepreduzi-
manje mera zastite Zivotne sredine (u 2010. godini, 1 lice, a u 2009. godini
nijedno). Osudeno je 287 lica za Sumsku kradu, a za nezakonit lov i nezakonit
ribolov 93 lica. Kada je kaznena politika u pitanju mozemo se i dalje zadrzati
na 2011. godini u kojoj nije bio osuden niko za zagadenje Zivotne sredine,
dok je za nepreduzimanje mera za zastitu zZivotne sredine izrecena samo jedna
zatvorska kazna, i to u rasponu 3—6 meseci. Istovremeno je za Sumsku kradu
112 lica osudeno na kratkotrajne kazne zatvora do 6 meseci, a jedno lice na
kaznu zatvora preko 6 meseci. Kod krivi¢nih dela nezakonitog lova i ribolova
izre¢eno je ukupno 9 kratkotrajnih kazni zatvora do 6 meseci i jedna kazna
zatvora preko 6 meseci. Najcesc¢e su izricane uslovne osude (opet najcesce za
krivi¢na dela Sumske krade i nezakonitog lova i ribolova) a zatim i nov¢ane
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kazne i to najc¢esce u rasponu izmedu 10.000 i 100.000 dinara. Interesantno je
da je alternativna krivicna sankcija, za koju je bilo oc¢ekivano da bi opravdano
nasla primenu kod ovih krivi¢nih dela — kazna rada u javnom interesu — zabe-
leZzena maltene na nivou statisticke greske.!

ISTRAZIVANJE NA TERITORIJI
APELACIONOG SUDA U NOVOM SADU

U Zelji da proverimo kakva je situacija u poslednje tri godine (2019,
2020. i 2021) na teritoriji Apelacionog suda u Novom Sadu kada su u pita-
nju ekoloska krivi¢na dela, zatrazili smo od svih Sest viSih sudova (Novi Sad,
Subotica, Sombor, Zrenjanin, Sremska Mitrovica i Sabac) da preko osnovnih
sudova na svojoj teritoriji prikupe bazi¢ne podatke o ovim krivicnim delima.
Cilj je bio da uporedimo ove relativno novije rezultate sa onima koji su obja-
vljeni u prethodnom periodu i da utvrdimo da li postoji sli¢nost u pogledu
brojnosti procesuiranih krivi¢nih dela iz glave XXIV Krivi¢nog zakonika, kao
i u odnosu na izre¢ene sankcije.

U novosadskom osnovnom sudu su u posmatranom periodu vodena dva
krivi¢na postupka za krivicno delo unoSenje opasnih materija u Srbiju i nedo-
zvoljeno preradivanje, odlaganje i skladisStenje opasnih materija iz ¢l. 266 KZ,
od kojih je jedan obustavljen a drugi je jos u toku. Kada je u pitanju kriviéno
delo ubijanje i zlostavljanje Zivotinja iz ¢l. 269 KZ, pokrenuto je 5 krivi¢nih
postupaka od koji su 2 jo$ uvek u toku a u preostala 3 predmeta donete su
osudujuce presude. Za krivicno delo nezakonitog lova iz ¢l. 276 KZ vodena
su dva postupka: jedan je jo$ u toku, a drugi je zavrSen osuduju¢om presudom.
Prema ocekivanju, najvise je bilo postupaka za Sumsku kradu — ukupno 10,
od kojih je 9 zavrseno osuduju¢om presudom, a jedan odbijaju¢om presudom.
Nije bilo postupaka za druga krivi¢na dela iz glave XXIV Krivi¢nog zakonika.

Pred Osnovnim sudom u Subotici voden je jedan postupak zbog kri-
vicnog dela iz ¢l. 265 KZ — unisStenje, oStecenje, iznoSenje u inostranstvo i
unos$enje u Srbiju zasticenog prirodnog dobra, koji je zavrSen osuduju¢om pre-
sudom, a izrecena je jedinstvena kazna zatvora u trajanju od 10 meseci i mera
bezbednosti oduzimanje predmeta. Zbog ubijanja i zlostavljanja Zivotinja iz
¢l. 269 KZ vodena su 2 postupka od kojih je jedan jo$ u toku, dok je drugi
zavrSen osuduju¢om presudom — novéana kazna 100.000 dinara.

13 Joksi¢, 1. (2012). Krivicnopravna zastita Zivotne sredine u zakonodavstvu i praksi.
Beograd: Institut za uporedno pravo.
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Osnovni sud u Senti je imao 4 krivi¢na postupka za uniStenje, oStece-
nje, iznoSenje u inostranstvo i unosenje u Srbiju zasticenog prirodnog dobra iz
¢l. 265. KZS, od toga su 3 postupka zavrSena uslovnom osudom uz nov¢anu
kaznu, a jedan postupak jo§ traje. Za ubijanje i zlostavljanje zivotinja zavrSena
su 2 postupka, jedan novéanom kaznom a jedan sudskom opomenom. Sumska
krada iz ¢l. 275. KZS je bila najzastupljenija sa 26 sudenja koja su u 22 slucaja
zavr$ena osudujuc¢im presudama, bile su 2 oslobadajuce presude, a 2 postupka
su jos u toku. Kod sankcija, sud se opredelio za nov¢ane kazne i uslovne osude,
a posebno je interesantno da je sud u Senti za 12 okrivljenih (u 7 kriviénih
postupaka) odredio kaznu rada u javnom interesu.

Na podruc¢ju Viseg suda u Somboru, Osnovni sud u tom gradu je vodio
3 postupka za krivi¢no delo ubijanje i zlostavljanje Zivotinja iz ¢l. 269. KZS
od kojih su 2 zavrSena osudujué¢im presudama a jedan postupak jos nije prav-
nosnazno zavrSen. U 2 slucaja su izreene novcane kazne, a u predmetu koji
se reSava po zalbi prvostepeno je izre¢ena uslovna osuda. Sumska krada iz
¢l. 275. KZS je bila zastupljena sa 12 postupaka od kojih je 11 zavrSeno a
jedan postupak jos traje. U jednom slucaju sud je oslobodio okrivljenog. Kod
osudujucih presuda sud je izricao novcane kazne i uslovne osude. U jednom
slucaju je izreCena jedinstvena kazna zatvora od pet meseci, a u jednom slu-
¢aju i kazna rada u javnom interesu. Bila su samo 2 postupka za nezakonit
lov iz ¢l. 276. KZ od kojih je jedan jo$ u toku, dok je drugi zavrSen uslov-
nom osudom. U jednom sluc¢aju je pokrenut i postupak za nezakonit ribolov iz
¢l. 277. KZS, a zavrsen je odbijanjem optuzbe.

Na teritoriji ViSeg suda u Zrenjaninu, u Osnovnom sudu u Beceju zabe-
lezen je jedan postupak za ubijanje i zlostavljanje Zivotinja iz ¢l. 269. KZ,
koji je okon¢an uslovnom osudom za oba izvrSioca. Za krivicno delo Sumske
krade iz ¢l. 275. KZS vodeno je ukupno 15 postupaka koji su u jednom slu-
¢aju zavrseni odbijaju¢om presudom, a u 14 osuduju¢om presudom u kojima
su izrecene uslovne osude (za 7 lica), novcane kazne (za 6 lica) i jedna kazna
zatvora. Takode je okoncan i jedan postupak za nezakonit ribolov iz ¢l. 277.
KZS osuduju¢om presudom, a izre¢ena sankcija je bila uslovna osuda.

U Osnovnom sudu u Kikindi vodena su 2 postupka zbog unosenja opa-
snih materija u Srbiju i nedozvoljeno preradivanje, odlaganje i skladiStenje
opasnih materija iz ¢l. 266. KZS koji su zavrSeni osuduju¢im presudama. U
jednom slucaju je izreCena uslovna osuda uz nov€anu kaznu, a u drugom kuéni
zatvor u trajanju od 1 godine i novéana kazna od 500.000 dinara. U jednom
postupku za krivi¢no delo nezakonitog ribolova iz ¢l. 277. KZS okrivljeni je
osuden na kaznu zatvora od 5 meseci. [ u ovom sudu je bilo najvise postupaka
za Sumsku kradu iz ¢l. 275. KZS. U jedanaest osudujuéih presuda okrivljeni su
osudeni na 4 zatvorske kazne (jedna od godinu dana, jedna na pet meseci i dve
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na po tri meseca), u jednom slucaju je izrecena kazna kuénog zatvora u traja-
nju od 1 godine, a uslovne osude su izre¢ene u 5 slucajeva, dok su novcano
kaznjena dva lica.

Na podruc¢ju Osnovnog suda u Sremskoj Mitrovici voden je samo jedan
postupak zbog krivicnog dela unosenje, oStecenje, iznosenje u inostranstvo i
unosenje u Srbiju zaSti¢enog prirodnog dobra iz ¢l. 265. KZS koji je zavrsen
osuduju¢om presudom, odnosno izricanjem uslovne osude. Zbog Sumske krade
iz ¢l. 275. KZS vodeno je 7 krivi¢nih postupaka od kojih je jedan zavrSen obu-
stavom, jedan postupak je jo$ u toku, dok je preostalih 5 zavrSeno osuduju¢im
presudama. IzreCene su 4 uslovne osude i jedna novc¢ana kazna.

Na teritoriji Viseg suda u Sapcu, Osnovni sud u Sapcu je imao jedan
postupak za unosenje opasnih materija u Srbiju i nedozvoljeno preradivanje,
odlaganje 1 skladiStenje opasnih materija iz ¢l. 266. KZS koji jo$ nije zavrSen.
Za ubijanje i zlostavljanje zivotinja vodena su 3 postupka od kojih su 2 zavr-
Sena osuduju¢im presudama, odnosno u jednom slucaju je izre¢ena uslovna
osuda a u drugom novéana kazna. U jednom postupku prvostepeno je okri-
vljeni osloboden optuzbe, ali je predmet po zalbi u visSem sudu. Za krivi¢no
delo pustosenje Suma iz ¢l. 274. KZS vodena su 3 postupka od kojih su u dve
osudujuce presude izrecene uslovne osude, dok je u jednom predmetu po spo-
razumu o priznanju krivice okrivljenom izreCena novcana kazna. Najbrojniji
su prema ocekivanju bili postupci za kriviéno delo Sumske krade iz ¢l. 275.
KZS. Ukupno je bilo 33 postupka pred ovim sudom od kojih je sedam jos
uvek nereSeno, bilo je 3 predmeta u kojima je optuzba odbijena, a 7 postupaka
zavrSeno je prihvatanjem sporazuma o priznanju krivice, dok su ostalo bile
osudujuce presude. Kada su sankcije u pitanju opet je bilo najvise uslovnih
osuda (izreCene za 11 okrivljenih) a novc¢anih kazni je bilo 7, dok je jedno lice
osudeno na kaznu zatvora u trajanju od 8 meseci. U ovom sudu su vodena i
4 postupka za nezakonit lov iz ¢l. 276. KZS koji su zavr§eni sporazumima o
priznanju krivice i u sva 4 slucaja su izrecene uslovne osude. I za jedan postu-
pak koji se vodio za nezakonit ribolov iz ¢l. 277. KZS je sklopljen sporazum o
priznanju krivice, a sankcija je bila novcana kazna.

Iako se ocekivalo da ¢e pred Osnovnim sudom u Loznici biti dosta pred-
meta Sumske krade, ipak iznenaduje da gotovo da nije bilo drugih ekoloskih
kriviénih dela. Dva postupka su vodena zbog nezakonitog lova iz ¢l. 276. KZS
1 izreCene su jedna uslovna osuda i jedna novéana kazna. U jednom postupku
je okrivljenom za pustoSenje Suma iz ¢l. 274. KZS izre¢ena uslovna osuda.
Istovremeno, voden je ¢ak 41 krivi¢ni postupak za krivi¢no delo Sumske krade
iz ¢l. 275. KZS. U sedam predmeta sudenja nisu jo§ zavrSena. Loznicki sud je
za 19 lica izrekao uslovne osude, 4 lica su kaznjena novcanim kaznama, dok
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su dva okrivljena kaznjena kaznama kuc¢nog zatvora bez elektronskog nadzora
iizreCena je i jedna zatvorska kazna.

Kao §to se vidi iz ovih podataka, u pogledu krivi¢nih dela iz glave XXIV
Kriviénog zakonika, ni podrucje Apelacionog suda u Novom Sadu se ne razli-
kuje mnogo od teritorije ¢itave Republike Srbije. lako je period od 3 godine
za koji su prikupljani podaci bio dovoljno dug za relevantnije zakljucke, oci-
gledno je da opsta krivi¢na dela protiv Zivotne sredine i dalje nisu u znac¢ajnijoj
meri zastupljena u nasem pravosudu. Krivi¢na dela protiv biljnog i Zivotinj-
skog sveta su bila mnogo ¢es¢e u fokusu paznje nasih tuzilastava i sudova a
posebno krivicno delo Sumske krade koje, po svojoj brojnosti, i prema ovom
istrazivanju upadljivo dominira u odnosu na ostala krivi¢na dela iz ove glave. U
znacajno manjoj meri su bila zastupljena krivi¢na dela nezakonitog lova i ribo-
lova. Kolika je drustvena opasnost krivi¢nih dela, delimi¢no se moze zakljuciti
i na osnovu zaprecene kazne predvidene za konkretno krivi¢no delo, ali takode
i na osnovu izrecenih krivi¢nih sankcija. I ovo istrazivanje je potvrdilo da eko-
loSka krivicna dela jo$ ne predstavljaju neku veliku druStvenu opasnost, jer
je vecina kriviénih postupaka zavrSena uslovnim osudama, a novcane kazne
su bile slede¢e po brojnosti (iznosi novcanih kazni su bili blize zakonskom
minimumu nego maksimumu). Kazna zatvora je vrlo retko bila izricana i to
¢es¢e kuéni zatvor, a izuzetno je izricana i kazna efektivnog zatvora. UoCena
je i nedoslednost sudske prakse kada su u pitanju krivicne sankcije jer su za
ista dela neki sudovi po pravilu izricali i uslovne osude i novcane kazne kao
sporedne, dok su drugi sudovi u gotovo identi¢nim situacijama izricali samo
uslovne osude. Za svaku pohvalu je inventivnost Osnovnog suda u Senti koji
je jedini u znacajnijoj meri koristio alternativnu kriviénu sankciju — kaznu rada
u javnom interesu, koju je u posmatranom periodu odredio za 12 okrivljenih a
u 7 kriviénih postupaka.

PRIMER DOBRE PRAKSE

Sagledavajuci Cinjenicu da je tamna brojka kod ovog vida kriminali-
teta — protiv Zivotne sredine nesumnjivo vrlo visoka i da se u praksi javljaju
problemi, pre svega u otkrivanju krivi¢nih dela iz glave XXIV Krivi¢nog zako-
nika a onda i u dokumentovanju i dokazivanju ovih krivi¢nih dela od kojih su
neka specificna i zahtevaju poseban pristup i kriminalisticku obradu, ¢ini se da
je Ministarstvo unutrasnjih poslova na ove izazove odreagovalo na adekvatan
nacin. Naime, u martu 2022. godine po naredbi ministra, u okviru Direkcije
policije, prvi put je u nasoj zemlji formirana specijalizovana policijska for-

macija na nivou ¢itave Republike Srbije ¢iji je zadatak iskljucivo borba protiv
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ekoloskog kriminaliteta, odnosno svih onih koji unistavaju i zagaduju zivotnu
sredinu. Od Jedinice za suzbijanje ekoloskog kriminala i zastitu Zivotne sre-
dine se ocekuje da obezbedi jedinstveno i stru¢no postupanje u otkrivanju i
dokazivanju ove grupe krivi¢nih dela na taj nacin $to ¢e direktno saradivati sa
svim policijskim upravama i pravosudnim organima kako bi se omogucilo bla-
govremeno i efikasno procesuiranje svih fizickih i pravnih lica odgovornih za
uniStavanje ili oSteé¢enje zivotne sredine na bilo koji nacin. Iako je za detaljniju
ocenu rada nove policijske jedinice neophodno da prode bar godinu dana od
osnivanja, ipak se na osnovu prvih rezultata rada, posle Sestomese¢nog peri-
oda, moze zakljuciti da ¢e u buduénosti ova jedinica biti nosilac aktivnosti
na polju otkrivanja ekoloskih kriviénih dela. Ako uzmemo u obzir da je bilo
neophodno izvesno vreme za organizacione pripreme za rad ove potpuno nove
policijske formacije u vezi sa statusom pripadnika Jedinice, njihovom odnosu
sa drugim pripadnicima policije na ¢itavoj teritoriji Republike Srbije, usposta-
vljanje saradnje sa pravosudnim organima i, konac¢no, gradanima — rezultati
proistekli iz objektivno tri ili Cetiri meseca efektivnog rada su zaista ohrabru-
ju¢i. Nadleznim tuzilastvima podneto je 227 krivi¢nih prijava zbog izvrSenja
233 ekoloska krivicna dela. Naravno, najveci broj se odnosi na Sumske krade
(166 prijava) i ubijanje 1 zlostavljanje zivotinja (40 prijava) a podneto je i 18
prijava zbog nezakonitog lova i ribolova. lako nije bilo mnogo prijava zbog
opstih kriviénih dela protiv zivotne sredine, znacajno je da su po dve krivi¢ne
prijave podnete zbog zagadenja Zivotne sredine, unoSenja opasnih materija u
Srbiju i uniStenja zasticenog prirodnog dobra. U svakom slucaju ova pozitivna
novina bi trebalo da da dodatni zamah borbi protiv onih koji zagaduju, oste-
¢uju 1 uniStavaju zivotnu sredinu i da predstavlja udarnu snagu u obracunu
drzave sa svima koji svoj profit stavljaju ispred opstih i zajednic¢kih vrednosti,
ili se nesavesno odnose prema Zivom i nezivom svetu koji ih okruzuje.'*

UMESTO ZAKLJUCKA

U poslednjih nekoliko godina svedoci smo zna€ajnih promena koje se
desSavaju u nasoj zemlji u odnosu na podizanje svesti gradana i reakcije drzave
na sve izrazeniju potrebu zastite prirodne sredine. To je vidljivo na svakom
koraku, jer se u medijima maltene svakodnevno pominje zdrava Zivotna sre-
dina, potreba za oCuvanjem te sredine, javlja se u pojedina¢nim slucajevima
drasti¢nih ekoloskih incidenata, dok javnost zahteva efikasniju zastitu Zivotne

14 Rezultati specijalizovane jedinice MUP-a posle 6 meseci od osnivanja. Dnevni list
,Politika®, 18. 7. 2022. godina.
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sredine. Bez obzira i na nesumnjiv uticaj politike, prethodni period su obelezili
1 masovni javni protesti u vise gradova Srbije kojima je povod bio ispitivanje
tla i1 izgradnja novih rudnika litijuma koji svakako nepovoljno uti¢u na kom-
pletno okruzenje oko njih, odnosno na Zivu i nezivu prirodu u blizini.

Na§ Ustav prepoznaje pravo na zdravu zivotnu sredinu kao jedno od
osnovnih ljudskih prava i predstavlja dobar pravni okvir za detaljnije zakon-
sko regulisanje ove veoma vazne teme, kako za sve gradane naSe zemlje, tako
i za sve stanovnike ove planete.

Usvojeni su mnogi zakoni koji reguliSu ovu oblast, ratifikovani medu-
narodni ugovori, doneti su brojni podzakonski akti, a mnogi su u pripremi.
Ve¢ gotovo dve decenije u nasem Krivicnom zakoniku je ekoloskim krivic-
nim delima dat odgovarajuci znacaj, jer su ta dela sistematizovana u posebnu
glavu Zakonika. Mnogobrojna ponasanja, koja nemaju elemente krivicni dela,
sankcionisana su kroz prekrSaje i privredne prestupe, a postoji i mogucnost
krivicnog odgovaranja pravnih lica. Formirana je posebna, specijalizovana
policijska jedinica pri MUP-u Srbije za ekoloska krivi¢na dela, koja koordinira
rad svih policijskih uprava na teritoriji Republike Srbije u vezi sa krivicnim
delima iz glave XXIV Krivi¢nog zakonika. Nasi zakoni su u velikoj meri
uskladeni sa medunarodnim pravnim okvirima, pa iako nisu idealni i sveo-
buhvatni (jer takvi i ne postoje), usudujemo se da tvrdimo da nasi pozitivni
propisi u ovoj oblasti pruzaju odli¢nu osnovu za mnogo bolje rezultate u zastiti
zivotne sredine.

Cini se da je, kao i u mnogim drugim zakonski regulisanim sferama
zivota, 1 ovde pravna regulativa ispred primene tih propisa u praksi. Kada
je u pitanju primena odredbi Krivicnog zakonika i drugih zakona koji pro-
pisuju krivi¢na dela iz oblasti ekoloskog kriminaliteta, neophodno je saciniti
detaljan plan aktivnosti koje treba da omoguée mnogo efikasniju primenu
postojec¢ih propisa kao i dalji rad na izmenama i dopunama zakonskih reSe-
nja, a svakako uz harmonizaciju svih propisa sa zakonodavstvom Evropske
unije. Puno prostora za kvalitetniji rad i znacajan pomak u rezultatima pri-
mene kriviénih propisa svakako ima u jaanju kapaciteta u organima uprave,
pre svega inspekcije (od kojih se oc¢ekuje mnogo veci broj kriviénih prijava
za ekoloska krivi¢na dela), a svakako policije, tuzilastva i suda. Policija je
ve¢ napravila pozitivan pomak osnivanjem specijalizovane jedinice, a ocekuje
se da tuzilastva i sudovi daju svoj doprinos. U potpunosti podrzavamo ideju
iniciranu pre nekoliko godina od strane OEBS da se na ¢itavoj teritoriji Srbije,
na nivou visih sudova formiraju neka vrsta specijalizovanih ekipa sastavlje-
nih od sudija, tuzilaca i policijskih sluzbenika na teritoriji tog viseg suda, koji
bi zavrsili odgovarajué¢e seminare i koji bi koordinirali rad u svojim resorima
kada su u pitanju pre svega opsta krivicna dela protiv Zivotne sredine. Njima
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bi bili dostupni podaci o specijalizovanim ustanovama koje bi u slucaju eko-
loskih akcidenata mogle da daju osnovne podatke o tome da li je bezbedno da
se izvrsi uvidaj, koja oprema bi bila neophodna za tu istraznu radnju, kao i na
koji nacin bi se mogli pribaviti i fiksirati tragovi koji ¢e tuzilastvu i sudu omo-
guciti efikasno vodenje krivicnog postupka. Takode bi bili dostupni podaci
fizickih i pravnih lica koji bi mogli da budu angazovani kao vestaci sa potreb-
nim specijalizovanim znanjima iz odredenih oblasti.

Pored toga, oseca se potreba da se u pitanju kaznene politike i usaglasa-
vanja sudske prakse u ovu problematiku ukljuce i Vrhovni kasacioni sud kao
1 sva Cetiri apelaciona suda, kako bi se obezbedili jedinstveni pravni stavovi
u tumacenju pojedinih instituta i zauzimanje jedinstvenog pravca u kreiranju
kaznene politike za ova krivi¢na dela.

lako su sva krivicna dela iz glave XXIV Krivi¢nog zakonika na svoj
nacin vazna za funkcionisanje zastite Zivotnog okruzenja, ¢ini se da je ipak
neophodno fokusirati se na ve¢ pomenuta opsta krivicna dela protiv zivotne
sredine: zagadenje zivotne sredine, ¢l. 260. KZS; nepreduzimanje mera zastite
zivotne sredine, ¢l. 261. KZS; protivpravna izgradnja i stavljanje u pogon
objekata i postrojenja koji zagaduju Zivotnu sredinu, ¢l. 262. KZS; osStecenje
objekata i uredaja za zastitu zivotne sredine, ¢l. 263. KZS; osteenje Zivotne
sredine, ¢l. 264. KZS; uniStenje, oStecenje i iznosSenje u inostranstvo zastice-
nog prirodnog dobra, ¢l. 265. KZS; povreda prava na informisanje o stanju
zivotne sredine, ¢l. 268. KZS. Svakako bi bilo interesantno da i krivi¢na dela
u vezi sa opasnim materijama: unosenje opasnih materija u Srbiju i nedozvo-
ljeno preradivanje, odlaganje i skladiStenje opasnih materija, ¢l. 266. KZS i
nedozvoljena izgradnja nuklearnih postrojenja, ¢l. 267. KZS, budu u toj grupi.
Mozda bi i pustosSenje Suma iz ¢l. 274. KZ moglo da se nade u istoj grupi.

Verujemo da bi u situaciji stvaranja timova na teritorijama visih sudova
bilo opravdano da upravo ova krivi¢na dela budu obuhvacena tom povecanom
paznjom, jer zahtevaju timski rad i multidisciplinaran pristup, dok za neka
druga krivi¢na dela iz ove glave kao npr. Sumska krada iz ¢l 275. KZS, ubija-
nje 1 zlostavljanje zivotinja iz ¢l. 269. KZS, ili nezakonit lov iz ¢l. 276. KZS i
nezakonit ribolov iz ¢l. 277. KZS i dr. ¢ini se da nema potrebe za poveéanom
paznjom. Na taj nacin bi se izbeglo nepotrebno optereé¢ivanje ovakvim krivic¢-
nim delima koja su ubedljivo najbrojnije zastupljena u statistikama policije 1
pravosudnih organa, a bilo bi viSe prostora da se ovi drzavni organi aktivnije
ukljuée u otkrivanje, evidentiranje, dokazivanje i presudivanje onih krivi¢nih
dela koja predstavljaju veéu druStvenu opasnost i mogu da izazovu mnogo
teze posledice.
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lic of Serbia recognizes the right to a healthy environment as one of
the basic human rights and provides a good legal framework for the
detailed regulation of this important issue. Secondly, the criminal
legislation of the Republic of Serbia is largely aligned with interna-
tional legal standards related to environmental crimes and provides
an excellent basis for improved environmental protection. Thirdly,
as with many other legally regulated spheres of life, the applica-
tion of regulations in practice lags behind legal regulation. Finally, a
multidisciplinary approach is necessary in resolving criminal cases
of environmental crime, and specialized teams composed of judges,
prosecutors, and police officers should be formed at higher courts
and trained to handle such cases more adequately.

Keywords: ecology, environment, Constitution, criminal legis-
lation, criminal acts, multidisciplinary approach, international legal
standards, specialized teams, Serbia

INTRODUCTORY REMARKS

The relevance of this topic, in addition to the general harmonization
of domestic regulations with the legislation of the European Union, was sig-
nificantly contributed to by the opening of Cluster 4 in the European Union
accession negotiations, in December 2021. This cluster, which focuses on the
Green Agenda and sustainable connectivity, includes the demanding and costly
Chapter 27 on the environment and climate change. This chapter includes
extensive EU regulations that need to be aligned with domestic regulations.
Criminal law and criminal policy play a crucial role in ensuring proper and
adequate environmental protection, both locally and globally.

This paper will focus on the topic of environmental crimes, specifically
severe violations and harm to protected goods that are considered criminal
offenses. It is important to note that this does not diminish the importance of
other offenses in this area as a special segment of criminal legislation. The
international legal framework will be briefly discussed in light of the increas-
ing environmental threats around the world.

In addition to partially analyzing the domestic positive legal regulations
in place, the paper will also examine criminal legal solutions in other countries
regarding environmental protection. The paper will also present the results of a
mini-research on environmental crimes within the territorial jurisdiction of the
Appellate Court in Novi Sad over the past 3 years (2019, 2020, and 2021). It
will also touch on the establishment of the Unit for the Suppression of Envi-
ronmental Crime and Environmental Protection within the Ministry of Internal
Affairs of the Republic of Serbia.
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ECOLOGY AND ENVIRONMENTAL PROTECTION

Although there are different approaches to defining the concept of ecol-
ogy, it can be viewed most simply as a scientific discipline that studies the
relationships between living organisms and their environment, both living
and non-living.

Etymologically, the term ecology comes from the Greek words “oikos”
meaning home or household, and “logos” meaning science. It was first used in
the second half of the 19th century. Charles Darwin, the famous English biolo-
gist, is often considered the founder of ecology due to his works’ emphasis
on the concept of survival of the fittest and the mutual relationships between
living organisms and their environment.

Humans have been changing the living world and nature to suit their
needs since the beginning of time. As civilization has progressed, people have
adapted and changed their environment, but for a long time, this did not have
a significant impact on nature in a wider area. However, as society has become
more industrialized and technology has advanced, human activities have begun
to have a greater impact on the natural world, often in detrimental ways.

Throughout history, there have been occasional expressions of concern
for the environment and the disruption of its balance in some areas, but it was
not until the second half of the 20th century that society as a whole began to
take a more organized and global approach to this issue. The more intense
industrialization, the significant increase in the world’s population, the prolif-
eration of motor vehicles emitting pollutants and the dramatic changes in the
climate have all significantly influenced the way humans view their environ-
ment. It is only with the advent of industrialization and later globalization that
society has become aware that the environment must be treated with greater
care and that the profits of large multinational companies, which keep annihi-
lating the planet’s resources using these so-called “dirty technologies”, should
not be prioritized over the future and well-being of the human race. Climate
change, caused by negligent human activities, is having a major impact on
the changes in human, animal, and plant life, bringing our very existence into
question. It seems that the time has come for the entire community to get
involved in projects aimed at protecting the environment which we all share.
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CRIMINAL LEGISLATION
IN ENVIRONMENTAL PROTECTION

While it may seem that criminal legislation is only a small part of the
actions needed to address environmental issues, it is still necessary to have
rules and regulations in place at both the global and local levels for chang-
ing the environment. Additionally, it is important to prescribe illegal behaviors
that endanger or destroy the environment, along with appropriate sanctions.
In this sense, the role of criminal law in penalizing actions that endanger the
environment or disrupt the balance between humans and nature is of extreme
importance, particularly if they damage or destroy the environment, as the
right to live in a healthy environment is a fundamental human right.

Practically all countries of the world, despite their differences, have to
some degree included provisions for misdemeanor and criminal acts related to
environmental protection in their legislation, when the awareness of the need
for environmental protection was at the right level. Not only individual states
but also the international community have taken steps to address this issue by
adopting a series of principles and rules, passing conventions, and other inter-
national legal acts.

Until the second half of the 20th century, there was no global approach
to this problem on the international level. Rather, the focus was primarily on
specific segments of the environment, such as endangered plant and animal
species, or conventions on oil pollution in the seas, etc.

It was only in the second half of the 20th century that international
organizations began to take a more organized approach to addressing envi-
ronmental issues. This led to the creation of institutional frameworks and
the establishment of legal norms embodied in the Declaration of the United
Nations Conference on the Human Environment, which was adopted in
Stockholm in 1972. The Declaration emphasized risk management for living
conditions and the improvement of the quality of life as the main goal of eco-
logical development, with a particular focus on environmental protection.
Twenty years later, in 1992, the United Nations Conference on Environment
and Development was held in Rio de Janeiro, where global warming and loss
of biodiversity were identified as major concerns. Important principles were
adopted that would guide future activities in this area.

The Convention on Access to Information, Public Participation in Deci-
sion-Making, and Access to Justice in Environmental Matters, which directly
linked the field of environmental protection and the field of human rights pro-
tection, was adopted in 1998 in Aarhus.
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Among a great many international gatherings that have addressed envi-
ronmental issues, is the European Union Environmental Liability Directive
from 2004, which established the “polluter pays” principle as a legal means of
environmental protection. This directive sets out measures and procedures to
prevent or mitigate the consequences of environmental damage. Although in
practice there were dilemmas and vagueness in the application and implemen-
tation of this Directive into national legislation, it has still brought attention
to taking responsibility for environmental damage, which has been adopted in
our country as well.

Different approaches to criminal responsibility for environmental crimes
have resulted in an unequal resolution when it comes to holding legal entities
accountable for these crimes. While there is no doubt that natural persons can
and should be held responsible for criminal acts that threaten the environment,
the question of criminal responsibility of legal entities is more complex. Sev-
eral European countries, such as Italy, Germany, Spain, and Portugal, do not
recognize the concept of criminal responsibility for legal entities and only hold
natural persons accountable based on the established subjective relationship
between the crime and the offender. This is best reflected in the Constitution
of Italy, which states that criminal liability is personal and that employees in
public services are subject to criminal, civil, and administrative liability for
violation of rights. The state, or one of its organs, can only be held responsible
within the framework of civil responsibility in the case they have commit-
ted a criminal act. Most countries that follow the common law system have
adopted a different approach, recognizing that, in addition to individuals, cor-
porations and their employees should also be held criminally liable in court.
This solution is far more vital, especially considering the complexity of legal
entities and companies and the decreasing influence of individuals on business
activity and thus illegal activity. It is not uncommon for large corporations to
hire “disposable directors” who are willing to bear the risk of liability for the
corporation and its illegal actions, in exchange for high salaries, thus avoiding
the responsibility of the corporation. This phenomenon is not unknown to our
region. In some countries such as the Netherlands, legal entities have been
held liable for criminal acts for many years, while in France, criminal liabil-
ity of legal entities is indirect and arises from the personal responsibility of a
natural person, a representative of the legal entity.'®

In our country, legal entities could only be held liable for misdemean-
ors and economic offenses. Only in 2008, when the Law on the Liability of
Legal Entities for Criminal Offenses was adopted could they be held liable

16 Joldzi¢, V. (2007). Krivicna, disciplinska i materijalna odgovornost. Belgrade:
Institute of Criminological and Sociological Research.
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for criminal offenses.!” According to the provisions of this law, a legal entity
is held liable for a criminal offense committed by a responsible person within
the scope of their duties and with the intention of obtaining a benefit for the
legal entity. The law also holds the legal entity responsible if the responsible
person, by not exercising supervision or control, facilitates the commission of
a criminal offense for the benefit of the legal entity by a natural person acting
under the supervision and control of the responsible person.

Although the responsibility of the legal entity is based on the guilt of the
responsible person, the legal proceedings can continue even if the criminal pro-
ceedings against the responsible person have been suspended or the accusation
has been rejected. When it comes to sanctions, the legislator has prescribed
that penalties (fines and termination of the legal entity), suspended sentences,
and security measures can be imposed on a legal person as the perpetrator of a
criminal act. However, it seems that the law’s provisions for the responsibility
of legal entities have not been fully utilized, particularly in the field of envi-
ronmental protection where it could be applied to a greater extent '8,

CONSTITUTIONAL SOLUTIONS

Considering that constitutions are not often changed, it is not surprising
that a large number of these most important legal acts do not mention envi-
ronmental protection at all, which is why it is not surprising that the criminal
legislation in those countries doesn’t have provisions for criminal acts that
are primarily aimed at protecting the environment. However, this does not
mean that these countries do not have adequate protection of the environment
through criminal law, but that recognizing the constitutional protection of those
elements is always achieved through an extensive interpretation of constitu-
tional norms that define other objects of regulation. It is worth noting that such
countries mostly include criminal repression of environmental offenses within
the framework of so-called secondary criminal legislation. These offenses are
regulated by special laws that pertain to certain areas of ecology, and they pre-
scribe specific criminal acts and criminal liability

17 Law on the Liability of Legal Entities for Criminal Offenses, Official Gazette of
RS no. 97/2008.

18 Batri¢evi¢, A. (2012). Ekoloska krivinéna dela i kriminalitet korporacija. Zbornik
Ekologija i pravo. Belgrade.

9 Joldzi¢, V. (2007). Krivicna, disciplinska i materijalna odgovornost. Belgrade: In-
stitute of Criminological and Sociological Research.
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Certainly, the constitutions that mentioned the environment as a common
good had a significant impact on the formation of appropriate criminal norms
whose goal was precisely the protection of that environment.

Our country belongs to a group of countries that, realizing the impor-
tance of the environment as a general good, in their most important legal act
— the Constitution, provided for the right to a healthy environment and the
right to timely and complete information about its condition, deciding that
everyone, especially the state, is responsible for the protection of the environ-
ment, as well as that everyone is obliged to preserve and improve it?

However, it is necessary to point out that the Constitution of the SFRY
from 1974, mentioning land, forests, waters, watercourses, the sea and the sea
coast, mineral treasures, and other natural resources, determined that these
goods of general interest enjoy special protection and are used under condi-
tions and in the manner prescribed by law and must be used in such a way as
to ensure their rational use and other general interests. The right to a healthy
environment was established, and everyone who used land, water, or other
natural resources was obliged to do so in a way that ensured the conditions for
people to work and live in a healthy environment. Furthermore, everyone was
obliged to preserve nature and its goods, natural sights, and rarities.

The preceding Constitution of 1963 provides an example of the progress
in understanding the importance of a healthy environment, as it only consid-
ered land as an asset of general interest, and that it must be used in accordance
with the general conditions established by law, which ensures the rational use
of land and other general interests, while forests and forest land enjoyed spe-
cial protection provided by law 2!

If it is taken into account that since the beginning of the 21st century,
there have been significant and qualitative changes in our penal and criminal
legislation and that this trend continues through the approximation to the EU,
it seems that it is not unrealistic to claim that this area is the most dynamic in
the entirety of criminal law in our country. It is important to mention that four
systemic laws were adopted in 2004 (Law on Environmental Protection, Law
on Strategic Environmental Impact Assessment, Law on Integrated Preven-
tion and Control of Environmental Pollution), and in 2005, crimes against the
environment were systematized into a separate chapter of the Criminal Code.
Additionally, in 2008, the Law on the Liability of Legal Entities for Crimi-
nal Offenses was adopted. Furthermore, in the following years, some so-called
sectoral laws that regulated various aspects of the arrangement, improvement,

20 Constitution of the Republic of Serbia, Official Gazette of RS no. 98/2006 and
115/2021.
2 The Constitution of the SFRY from 1963 Official Gazette of the SFRY, 1963.

1338



M. Alimpié, Krivicna dela protiv zivotne sredine...,, pp. 1332—1350.

and protection of the environment were also adopted, prescribing economic
offenses and misdemeanors for those who behave negligently towards the
environment >,

One such law is the Law on Climate Change,” which should ensure the
establishment of a system for reducing greenhouse gas emissions and ensure
adaptation to changed climate conditions while prescribing liability for mis-
demeanors and economic offenses for acting contrary to this law. At the same
time, the provisions of this law are also a consequence of the ratification of the
Paris Agreement, which emphasized that climate change represents one of the
biggest, if not the single biggest, challenge currently facing all of humanity.
This law is harmonized with the EU legislation because it has implemented
in our legislation the corresponding provisions that already exist in the EU
legal system. The importance and economic effects of the legal regulation of
this area are also shown by the calculated financial aspects of climate change
mitigation activities,

“Each dinar invested in adapting to climate change is equivalent to
at least six dinars invested in solving the consequences of inaction, i.e. the
absence of adaptation to climate change”.*

ENVIRONMENTAL PROTECTION IN THE CRIMINAL
LEGISLATION OF SERBIA

Bearing in mind the extremely broad field of actions and activities in
environmental protection, certain penal provisions are included in our legisla-
tion, in addition to the Criminal Code and other laws in this area, they are also
included in misdemeanor legislation and in the domain of economic offenses.

Although the majority of so-called environmental crimes are systema-
tized in Chapter XXIV of the Criminal Code, it was simply not possible to
include all illegal behaviors that have elements of a criminal offense in one
place, so they are additionally prescribed in separate laws.

How rich this area is in regulations can be illustrated by the division of
this area into general regulations that protect this object of protection, so in
addition to the Constitution, there are 13 other laws in this group. In the part
related to the protection of air, water, soil, plants, forests, geological resources,

2 Joksi¢, 1. (2012) Krivicnopravna zastita zivotne sredine u zaknodavstvu i praksi.
Belgrade: Institute of Comparative Law.

2 Law on Climate Change, Official Gazette of RS no. 26/2021.
24 Jov¢i¢, I. Daily newspaper Dnevnik, Novi Sad, 7. 8. 2022.
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and animal life, 17 laws regulate the mentioned values. In the group that pro-

tects food, drink, drinking water, and objects of general use, there are 4 laws.

When it comes to protection from ionizing and non-ionizing radiation, there

are 2 laws. And in the group of laws that deal with protection against hazard-

ous and waste materials, we can list 7 laws.?’

Of course, there is a much greater number of various bylaws that regu-
late this matter more precisely and in more detail, and there is also a multitude
of ratified international conventions and other acts. There is truly a “sea” of
regulations dealing with environmental protection.

In the Criminal Code, environmental crimes are included in chapter
XXI1V, in articles 260 to 278, which prescribe acts of commission and omis-
sion that have elements of crimes whose object of protection is a healthy
environment in the broader sense. Bearing in mind the multitude and variety
of these provisions, it is acceptable to divide them into four groups:

1) general criminal acts against the environment (environmental pollu-
tion, Art. 260 CC; failure to take measures to protect the environment,
Art. 261 CC; illegal construction and commissioning of facilities and
plants that pollute the environment, Art. 262 CC; damage to facilities
and devices for environmental protection, Article 263 CC; damage to
the environment, Article 264 CC; destruction, damage and export of
protected natural goods, Article 265 CC, violation of the right to infor-
mation about the state of the environment, Article 268 CC)

2) criminal acts related to dangerous substances (introduction of dangerous
substances into Serbia and illegal processing, disposal and storage of
dangerous substances, Article 266 CC; illegal construction of nuclear
facilities, Article 267 CC)

3) criminal offenses against flora and fauna (killing and torture of animals,
Article 269 CC; transmission of infectious diseases in animals and
plants, Article 270 CC; negligent provision of veterinary assistance,
Article 271 CC; production of harmful means for treating animals,
Article 272 CC; contamination of food and water for consumption, i.e.
feeding animals, Article 273 CC; devastation of forests, Article 274 CC;
forest theft, Article 275 CC) and

4) criminal acts of illegal hunting and fishing (illegal hunting, Art. 276 CC;
illegal fishing, Art. 277 CC)?.

» Faculty of Law in Novi Sad, Legal Clinic — Environmental Protection: Current
Laws and Other Acts — http//pravneklinike.pf.uns.ac.rs

% Lazi¢, D., et al. (2021) Krivicnopravna zastita Zivotne sredine u Republici Srbiji
i njeno uskladivanje sa zakonodavstvom Evropske unije. Beograd: Faculty of business and
law “MB”.

1340



M. Alimpié, Krivicna dela protiv zivotne sredine...,, pp. 1332—1350.

However, depending on where some regulations that prosecute criminal
offenses are located, they can be classified into three categories:

1) true environmental criminal offenses found in Chapter XXIV of the Crimi-
nal Code of Serbia;

2) other environmental crimes that are found in the provisions of the Crimi-
nal Code of Serbia, but within the criminal offenses that belong to
other groups and

3) secondary environmental crimes that are outside the Criminal Code of
Serbia, in the provisions of secondary legislation. (Law on Plant Health
— Official Gazette of the RS No. 14/2009; Law on Plant Protection Prod-
ucts — Official Gazette of the RS, No. 41/2009; Law on Genetically
Modified Organisms, Official Gazette of the RS, No. 41/2009 )*".

However, the mere introduction of environmental crimes into criminal
legislation, no matter how significant a step towards better protection of a
healthy environment, does not in itself represent a guarantee of adequate pro-
tection through criminal law. Effective mechanisms and sufficient capacities
for detecting and recording such crimes must be provided, and an appropriate
professional assessment of collected evidence must be prepared. Addition-
ally, education for everyone involved in the process of detection, proof, and
adjudication must be provided, starting with field inspectors, those involved
in monitoring the environment, police officers, public prosecutors, and judges.
It seems that there was no timely reaction in that segment because there were
too few criminal reports from Chapter XXIV of the Criminal Code until 2014
(when there was a total of 1996 reports), and that trend continued later, until
2020 (when there were a total of 2153 reports). Since by far the largest number
of criminal reports were filed for the crime of forest theft, the fact that, for
example, in 2020 in the Republic of Serbia, only 20 reports were submitted
for the basic criminal offense - environmental pollution (and only 13 reports
against known perpetrators). Even in the earlier period, the situation was simi-
lar, because, for example, in 2011, 1789 reports were submitted for criminal
offenses from this chapter of the CC, and only 12 reports were for the crimi-
nal offense of environmental pollution. That year, there were 8 reports for not
taking measures to protect the environment, 6 reports for damage to the envi-
ronment, and at the same time there were as many as 1262 reports for forest
theft, 196 reports for killing and abusing animals, and 129 reports for illegal
hunting. In the same year, 2011, 635 persons were accused of these crimes, of
which only 2 persons were charged with environmental pollution and 6 were

27 JovaSevi¢, D. (2011) Ekoloski kriminalitet u Srbiji — teorija, zakonodavstvo, prak-
sa. Zbornik Ekologija i pravo. NiS.
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charged with not taking measures to protect the environment, while 417 per-
sons were charged with forest theft and 124 persons were charged with illegal
hunting and illegal fishing. If we were to put all that in the context of persons
convicted for these crimes in 2011, the results would be somewhat disappoint-
ing. Namely, there were no persons convicted for environmental pollution (the
same was the case in the previous year, in 2010, while in 2009 only one person
was convicted) and 4 persons were convicted for not taking measures to pro-
tect the environment (in 2010, 1 person and 0 in 2009). 287 persons were
convicted of forest theft and 93 persons were convicted of illegal hunting and
illegal fishing. When it comes to penal policy, we can still focus on the year
2011, in which no one was sentenced for environmental pollution, while only
one prison sentence of 3—6 months was imposed for failure to take measures
to protect the environment. At the same time, when it comes to forest theft,
112 persons were sentenced to short-term prison sentences of up to 6 months,
and one person to a prison sentence of more than 6 months. For crimes of
illegal hunting and fishing, a total of 9 short-term prison sentences of up to 6
months and one prison sentence of more than 6 months were imposed. Most
often, suspended sentences were imposed (again, most often for the crimes
of forest theft and illegal hunting and fishing) and then fines, usually in the
range between 10.000 and 100.000 dinars. It is interesting that the alterna-
tive criminal sanction, which was expected to be justifiably applied to these
criminal acts — the community service sentence, was recorded at the level of a
statistical error.?®

RESEARCH ON THE TERRITORIAL JURISDICTION
OF THE APPELLATE COURT IN NOVI SAD

In order to review the situation over the last three years (2019, 2020, and
2021) when it comes to crimes against the environment within the territorial
jurisdiction of the Appellate Court in Novi Sad, we asked all six higher courts
(Novi Sad, Subotica, Sombor, Zrenjanin, Sremska Mitrovica, and Sabac) to
gather data on these crimes through the basic courts in their territorial juris-
diction. The goal was to compare these relatively recent results with those
published in previous years and to determine whether there is a similarity in
terms of the number of criminal offenses from chapter XXIV of the Criminal
Code, as well as the imposed sanctions.

2 Joksi¢, 1. (2012) Krivicnopravna zastita Zivotne sredine u zaknodavstvu i praksi.
Belgrade: Institute of Comparative Law.
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In this period, two criminal proceedings were conducted in the Basic
Court in Novi Sad for the criminal offense of bringing dangerous substances
into Serbia and Illegal processing, disposal, and storage of dangerous sub-
stances from Art. 266 CC, one of which has been discontinued and the other
is still ongoing. When it comes to the crime of killing and abusing animals
under Art. 269 of the CC, five criminal proceedings were initiated, two of
which are still ongoing, and in the remaining three cases, convictions were
handed down. For the criminal offense of illegal hunting under Art. 276 of
the CC, two proceedings were conducted: one is still ongoing and the other
ended with a conviction. As expected, most proceedings were initiated for
forest theft - a total of 10, of which nine ended in a guilty verdict and one in an
acquittal. There were no proceedings for other criminal offenses under Chapter
XXIV of the CC.

One criminal proceeding was conducted before the Basic Court in Sub-
otica for the offense of destruction, damage, export, and import of protected
natural goods under Art. 265 of the CC, which ended with a conviction and a
sentence of 10 months imprisonment and confiscation of items as a security
measure. In regard to the crime of killing and harming animals under Art. 269
of the CC, two proceedings were conducted, one of which is still ongoing and
the other ended with a conviction, a fine of 100.000 dinars.

The Basic Court in Senta saw four criminal proceedings for the destruc-
tion, damage, export, and import into Serbia of protected natural goods from
art. 265 of the CC, of which three cases ended with a suspended sentence
with a fine, and one case is still ongoing. Two proceedings were completed
for the offense of killing and abusing animals, one with a fine and one with a
court warning. Forest theft under Article 275 of the CC was the most common
offense with 26 trials, 22 of which ended in convictions, two in acquittals,
and two are still ongoing. The court mainly imposed fines and suspended sen-
tences, and it is noteworthy that the court in Senta sentenced 12 defendants (in
seven criminal proceedings) to community service.

Within the territorial jurisdiction of the Higher Court in Sombor, the
Basic Court in this city conducted three proceedings for the crime of killing and
abusing animals under Article 269 of the CC, two of which resulted in convic-
tions and one case is still ongoing. Fines were imposed in two of the cases, and
in the case that is currently being appealed, a suspended sentence was imposed
in the first instance. Forest theft from Art. There were 12 cases of Forest theft
under Article 275 of the CC, 11 of which have been completed, and one proce-
dure is still ongoing. In one case, the court acquitted the defendant. In cases of
convictions, the court imposed fines and suspended sentences. A single prison
sentence of five months was imposed in one case, and community service was
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imposed in another case. There were only two cases of Illegal hunting under
Art. 276 of the CC, one of which is still ongoing, while the other ended in a
suspended sentence. One case of illegal fishing under Article 277 of the CC
was also conducted and ended with the charges being dismissed.

Within the territorial jurisdiction of the Higher Court in Zrenjanin, in the
Basic Court in Becej, one procedure was documented for the killing and abuse
of animals under Art. 269 of the CC, which ended in a suspended sentence
for both defendants. For the criminal offense of Forest theft under Art. 275 of
the CC, a total of 15 proceedings were conducted, with one case ending in an
acquittal and 14 in a guilty verdict. The court imposed suspended sentences
(for 7 defendants) and fines (for 6 defendants) and one prison sentence in these
cases. One case of illegal fishing under Art. 277 of the CC ended in a convic-
tion and the imposed sanction was a suspended sentence.

In the Basic Court in Kikinda, two proceedings were conducted for the
criminal offense of introducing dangerous substances into Serbia and Illegal
processing, disposal, and storage of dangerous substances under Article 266
of the CC. Both cases ended in convictions, with one resulting in a suspended
sentence with a fine and the other in house arrest for one year and a fine of
500.000 dinars. One proceeding for the offense of illegal fishing under Arti-
cle 277 of the CC resulted in a sentence of five months in prison. The most
common offense in this court as well was Forest theft under Article 275 of
the CC. Out of 11 convictions, four defendants were sentenced to prison (one
for one year, one for five months, and two for three months each), one was
sentenced to house arrest for one year, five received suspended sentences, and
two were fined.

Within the territorial jurisdiction of the Basic Court in Sremska
Mitrovica, only one proceeding was conducted for the criminal offense of
destruction, damage, export, and import of protected natural goods under Art.
265 of the CC, The case ended with a conviction and a suspended sentence
being imposed. In regards to Forest theft under Art. 275 of the CC, seven
criminal proceedings were conducted, with one case ending in a suspended
sentence, one case still ongoing, and the remaining five cases ending in con-
victions. Sentences imposed included four suspended sentences and one fine.

Within the territorial jurisdiction of the Higher Court in Sabac, the
Basic Court in Sabac had one procedure for the criminal offense of bringing
dangerous substances into Serbia and Illegal processing, disposal, and stor-
age of dangerous substances from Art. 266 of the CC, which is still ongoing.
Regarding the crime of killing and abusing animals, three proceedings were
conducted, two of which ended in convictions with one suspended sentence
and one fine. In one case, the defendant was acquitted in the first instance
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but the case is currently on appeal in the higher court. There were three pro-
ceedings for the criminal offense of Devastation of forests from Art. 274 of
the CC, which resulted in two suspended sentences and one fine. As expected,
the most common proceedings were for the crime of Forest theft under Art.
275 of the CC. A total of 33 proceedings were conducted, seven of which are
still ongoing, three cases were dismissed, and seven were resolved through
plea agreements, while the rest ended in convictions. The majority of the
guilty verdicts resulted in suspended sentences (imposed on 11 defendants)
and seven fines, while one person was sentenced to 8 months in prison. There
were also four proceedings for illegal hunting from Art. 276 of the CC, all of
which ended in suspended sentences via plea agreements. One case of illegal
fishing from Art. 277 of the Criminal Code was resolved with a fine through a
plea agreement.

Although it was expected that there would be a lot of cases of Forest
theft before the Basic Court in Loznica, it is still a little surprising that there
were almost no other environmental crimes. Two proceedings were conducted
for Illegal hunting under Art. 276 of the CC, and one suspended sentence and
one fine were imposed. In one procedure, the defendant was charged with
Devastation of forests under Art. 274 of the CC and was given a suspended
sentence. At the same time, as many as 41 criminal proceedings were con-
ducted for the crime of Forest theft under Art. 275 of the CC. Seven of these
cases are still ongoing. The court imposed suspended sentences in 19 cases,
fines in four cases, and in two cases, the defendants were sentenced to house
arrest without electronic monitoring. One prison sentence was also imposed.

As we can see from these data, in terms of criminal offenses under Chap-
ter XXIV of the Criminal Code, the territorial jurisdiction of the Appellate
Court in Novi Sad does not differ significantly from the territorial jurisdiction
of the entire Republic of Serbia. Although the three-year period for which data
was collected was long enough for more pertinent conclusions, it is clear that
general crimes against the environment are still not represented to a signifi-
cant extent in our judicial system. Crimes against flora and fauna were much
more often the focus of attention of our prosecutors and courts, especially
the criminal offense of Forest theft, which, according to this research, is con-
spicuously dominant compared to other criminal offenses under this Chapter.
The criminal offenses of Illegal hunting and fishing were represented to a sig-
nificantly lesser extent. The extent of the social danger of criminal offenses
can be partially determined based on the severity of a punishment prescribed
for a specific offense, but also based on the imposed criminal sanctions. This
research has confirmed that environmental crimes do not yet represent a great
social danger because most of the criminal proceedings ended in suspended
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sentences, closely followed by fines (the fine amounts were closer to the legal
minimum than the maximum). A prison sentence was very rarely imposed, and
it was house arrest more often than not. Actual imprisonment was exception-
ally imposed. The inconsistency of court practice was also observed when
it comes to criminal sanctions, as some courts as a rule imposed suspended
sentences and fines for the same crimes, whereas other courts imposed only
suspended sentences in almost identical situations. The inventiveness of the
Basic Court in Senta is commendable, as it was the only one to significantly
rely on an alternative criminal sanction - community service, which it imposed
on 12 defendants in the observed period and in seven criminal proceedings.

AN EXAMPLE OF GOOD PRACTICE

Considering the fact that there is usually a high number of underreported
crimes in the area of crimes against the environment, and that there are practi-
cal challenges in detecting crimes from Chapter XXIV of the Criminal Code,
documenting and proving these crimes, which are often specific and require a
special approach and criminal processing, it seems that the Ministry of Inter-
nal Affairs responded to these challenges in an appropriate manner. In March
2022, by order of the Minister, a specialized police unit was formed within
the Directorate of Police at the national level in Serbia, whose sole task is
to combat environmental crime, that is, all those who destroy and pollute
the environment. The Unit for the Suppression of Environmental Crime and
Environmental Protection is expected to provide a unique and professional
approach to detecting and proving this group of crimes, in such a way that
it will cooperate directly with all police administrations and judicial authori-
ties in order to enable timely and efficient processing of all natural and legal
persons responsible for destroying or damaging the environment in any way.
Although at least a year is necessary for a more detailed evaluation of the
effectiveness of the new police unit after its establishment, based on the first
results of a six-month work period it can be concluded that in the future this
Unit will take the leading role in the field of detecting environmental crimes.
If we take into account that some time was necessary to organize and prepare
this completely new police Unit in connection with the status of the members
of the Unit, their relationship with other members of the police throughout
the territory of the Republic of Serbia, the establishment of cooperation with
the judicial authorities and finally, the citizens — the results from the observed
three or four months of effective work are certainly encouraging. 227 criminal
reports were submitted to the competent prosecutor’s offices for 233 committed
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environmental crimes. Of course, the largest number refers to forest theft (166
reports) and the killing and abuse of animals (40 reports), and 18 reports were
also filed for illegal hunting and fishing. Although there were not many reports
for general crimes against the environment, it is significant that two criminal
reports were filed each for environmental pollution, import of dangerous sub-
stances into Serbia, and destruction of protected natural goods. In any case,
this positive news should give additional momentum to the fight against those
who pollute, damage, and destroy the environment and represents a striking
hammer in the state’s retribution against all those who put their profits before
general and common values or act negligently towards the living and the non-
living world that surrounds them.?

IN LIEU OF A CONCLUSION

In recent years, we have seen significant changes taking place in our
country regarding raising citizens’ awareness and the state’s reaction to the
increasing need to protect the natural environment. This is evident in every
aspect, as the media frequently discusses the importance of a healthy envi-
ronment and the need to preserve it, reports on individual cases of severe
environmental incidents, and the public demands more effective environmen-
tal protection. Despite the undeniable influence of politics, this past period has
also been marked by mass public protests in several cities in Serbia, the reason
for which was soil testing and the construction of new lithium mines, which
certainly have a negative impact on the entire surrounding environment, both
living and non-living.

Our Constitution recognizes the right to a healthy environment as a
basic human right and represents a good legal framework for the detailed legal
regulation of this very important topic for all citizens of our country and for all
inhabitants of this planet.

Many laws regulating this field have been adopted, international treaties
have been ratified, numerous by-laws have been passed and many are being
prepared. For almost two decades in our Criminal Code, environmental crimes
have been given due importance, because these crimes have been systematized
in a separate chapter of the Code. Numerous behaviors that do not have the
elements of a criminal offense are sanctioned by prescribing misdemeanors
and economic offenses, and there is also the possibility of criminal liability

» Daily newspaper, “Politika®, 18.07.2022. Rezultati specijalizovane jedinice MUP-
a posle 6 meseci od osnivanja.
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for legal entities. A specialized police unit for environmental crimes has been
established within the Ministry of Internal Affairs in Serbia, which coordinates
the efforts of all police departments across the country in relation to criminal
acts outlined in Chapter XXIV of the Criminal Code. Our laws largely align
with international legal frameworks, and while they may not be perfect or
comprehensive (because such laws don’t exist), we dare to claim that our posi-
tive regulations in this area provide an excellent basis for much better results
in environmental protection.

It seems that, as in many other legally regulated spheres of life, the appli-
cation of regulations in practice lags behind legal regulation. When it comes
to the application of the provisions of the Criminal Code and other laws that
prescribe criminal acts in the field of environmental crime, it is necessary to
draw up a detailed plan of activities that should enable a much more efficient
application of existing regulations, as well as further work on amendments
and additions to legal solutions. Additionally, it is important to ensure that all
regulations are in line with the legislation of the European Union. There is
certainly room for improvement in the quality of work and significant progress
in the results of the application of criminal regulations, particularly in terms of
strengthening the capacities of administrative bodies such as inspections, the
police, the prosecution, and the courts. The creation of specialized teams on
the territory of Serbia, consisting of judges, prosecutors, and police officers at
the level of higher courts, is a positive step towards more efficient coordina-
tion and collaboration in the fight against environmental crime. We support the
idea initiated several years ago by the OSCE, which would provide an oppor-
tunity for members of these teams to complete appropriate seminars and work
together to address general criminal acts against the environment more effec-
tively. They would have access to information about specialized institutions
that, in the event of environmental incidents, could provide basic information
about whether it is safe to conduct an investigation, what equipment would
be necessary for that investigation, as well as how it could be obtained, and
identify clues that will enable the prosecutor’s office and the court to conduct
criminal proceedings efficiently. Data on natural and legal persons who could
be engaged as experts with the necessary specialized knowledge in certain
fields would also be available.

In addition, there is a need to involve the Supreme Court of Cassation
as well as all four appellate courts in the matter of penal policy and harmo-
nization of judicial practice in order to ensure uniform legal positions in the
interpretation of certain institutes and take a uniform direction in the creation
of penal policy for these crimes.
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Although all criminal offenses from Chapter XXIV of the Criminal
Code are important in their own way for the functioning of the protection
of the environment, it seems that it is still necessary to focus on the already
mentioned general criminal offenses against the environment: environmental
pollution, Art. 260 CC; failure to take measures to protect the environment,
Art. 261 CC illegal construction and commissioning of facilities and plants
that pollute the environment, Art. 262 CC; damage to facilities and devices for
environmental protection, Art. 263 CC; damage to the environment, Art. 264
CC; destruction, damage, and export of protected natural goods, Art. 265 CC;
violation of the right to information about the state of the environment, Art.
268 CC. It would certainly be interesting for criminal acts related to dangerous
substances: bringing dangerous substances into Serbia and illegal processing,
disposal, and storage of dangerous substances, Art. 266 CC, and illegal con-
struction of nuclear facilities, Art. 267 CC to be in that group. Perhaps the
devastation of forests from Art. 274 CC could be found in the same group.

We believe that in the situation of creating teams within the territo-
rial jurisdiction of the higher courts, it would be justified that these criminal
offenses should be covered by increased attention because they require team-
work and a multidisciplinary approach. However, for some other criminal
offenses from this category, such as forest theft, killing and abuse of animals,
illegal hunting, and illegal fishing, there seems to be no need for increased
attention. In this way, the unnecessary burden of such criminal acts, which are
by far the most represented in the statistics of the police and judicial authori-
ties, would be avoided. There would be more space for these state authorities
to become more actively involved in the detection, recording, proving, and
adjudication of those criminal offenses that represent a greater social danger
and can cause much more serious consequences.
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