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NCK/BbYYEILE ITPOTUBITPABHOCTHU
KO KPUBUYHOTI' IEJIA HEOBJIAII'REHO
MNPUCJHYIIKUBAILE U CHUMAIBE™

CA’KETAK: KpunuHO neno HeoBiamheHO NPHCITYIIKHBA-
BC U CHUMame je Beh 0JJaBHO CacTaBHH €0 KOPIyca KPUBMYHUX
Jie7la MHKPUMHUHHUCAHUX y JomaheM KPHBHYHOM 3aKOHOJABCTBY.
Jlo cazna, 300r cBOjUX 0COOCHOCTH, KOHKPETHO YMILCHULE Ja ce 3a
OCHOBHE 00OJMKe OBOT aena u3 wi. 143, ct. 1. u 2. romeme mpemy-
3MMa M0 MPHUBATHO] TY>KOW, OHO c€ HHUje HAPOYHUTO YECTO jaBJHAIO
y mpakcu. Melytum, ca pasBojeM TexHosoruje, moryhHoctu 3a
M3BPIICHE OBOT KPUBUYHOT JIeNia 3HAYajHO pacTy, Oyayhu na na-
Hac CBaKM IIpocedaH rpahaHuH pacriosiaske CpeCTBHMa, OJHOCHO,
ypehajuma xoju cy momoOHU 3a H3BPIICHE Padmbe OBOT KPUBHYHOT
nena. M3 HaBeIeHOT pa3iora, HEOIXO0IHO je MOAPOOHO aHATM3UPATH
NojeIMHaYHe eJIeMEHTe OBOI' KPUBUYHOT JieNa, Kako Ou ce u3deria
HEYjeJHAYeHOCT HEroBOI TyMauema W NpHMeHe y mpakcu. Ocum
TOra, MOTPEOHO je IMOCTaBUTH W TPaHMIE KPUBHUYHOI HeEIlpaBa ¢
0031poM Ha OBO jAej0, Oyayhu na BpeaHOCTH Koje ce HUME LITH-
Te y oApeljeHUM CUTyalijaMa HUCY 3Ha4ajHUje O] BPESIHOCTH KOje
ce BUXOBUM KpIICHEM MOTY 3allITUTHTH. 113 HaBexeHor pasiora,
MOTPEOHO je MPOMUCHBAKE MOCEOHNX YCIOBA UCKJbYYCHa MPOTHB-
MIPaBHOCTH, YHjy CaJpKUHY he paj HACTOjaTH J1a MPEIONKH.

" e-mail: jelena.radmanovic.pfuns@gmail.com, 10KTOpaHTKHEbA.
" Pax je mpumibeH 16. 2. 2024, a npuxsaheH je 3a oGjaBpuBame 21. 10. 2024.
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Kawyune peuun: neoBnamheHO TPHUCIYIIKHBAKbE M CHHMAmbE,
KpuBrunu 3aKOHUK, IPABO HA MPUBATHOCT, CI000/1a H3paKaBamba,
MPOTUBIIPABHOCT

YBOJ

KpusuuHo neno HeoBnanheHo MPUCITYIIKUBAKE U CHUMAamE U3 Wi. 143.
KpuBnuHOr 3aKOHHKA MpeACTaBiba A0 U3 Tpyle KPHUBHYHHUX J€JIa MPOTHB
c1o00/1a ¥ TipaBa "yoBeka W rpahanuHa cajapxkanux y ['maBu yerpHaectoj Kpu-
BHYHOT 3aKOHUKA.

Haxko je pacnpocTpameHo y yIOpeAHOM 3aKOHOAABCTBY, CaJp>KUHA OBOT
KPHBUYHOT JieNia Bapupa O] Jp)kaBe 10 Jp)kaBe. HepeTko HauMH Ha Koju je
OoHO onpeleHO y KOHKPETHOM 3aKOHONABCTBY CTBapa HpolieMe y HEeroBOM
TyMadewy W IpuMeHH oapende. OBakaB mpobieM je mpucytad u y gomahoj
MIPaKCH, OTOTOBO ILITO C€ YMHHU Jia je oapeada KOjoM je OHO HHKPUMHHHCAHO
yHekonuko Heonpeheno popmymnucana. [Ipu Tome, 3aKoHO1aBAIl HUjE HATA3HO
3a CXOJHO J1a y3Me y 003Hp cirydajeBe Kajga ce He MOKe CMaTpaTH OIpaBia-
HUM Ka)XbaBambe 32 OBO KPHUBHYHO €0, 0e3 003upa Ha OKOJIHOCTU Koje Ou
yKa3uBaye Ha CyNpoTHO.

Pag he nactojatu 1a kpo3 aHanu3y camor wi. 143. KpuBHUHOT 3aKOHHKA
M3HECe TyMauyeka HEeroBHX 0jipenada, OJHOCHO, MOjeIMHUX ejieMeHaTta Owha
KPUBHYHOT JIeJIa KOjH CY M3a3UBaJIH HECYTIIACHIIC Y TCOPHJH U MPAKCH, a TIOTOM
U J1a npeanoxu Moryha peemwa paau o6e36ehuBama npuMeHe OBOT WiaHa Koja
j€ y cariJacHOCTH ca HETOBOM CBPXOM U IUJBEM y JIEMOKPATCKOM APYIITBY.

HEOBJIAII'REHO INPUCJTIYIIKUBAIE 1 CHUMAIBE
Y 3AKOHOJABCTBY PEIIYBJIMKE CPBUJE

KpusuuHo meno HeoBiamheHO NPUCITYNIKUBAGE U CHUMAIhE j& WHKPU-
MuHucaHo y wi. 143. KpuBuunor 3akonuka Peny6nuke CpoOuje. OBUM unaHoM
npensulhero je cneache:

Ko moceOHMM ypehajuma HeommamheHO NPHCIYIIKYje WM CHUMA
PasroBop, U3jaBy WU KaKBO CAONIITEHE KOjU My HHUCY HaMEHhEeHH, Ka3Huhe
ce HOBYAHOM Ka3HOM HJIM 3aTBOPOM OJ TPU Mecela 0 Tpu roauHe (CT. 1).
Kasnowm u3 ct. 1. oBor unana kazHuhe ce ¥ KO OMOryhn HEemo3BaHOM JIUITY JAa
ce yIO3Ha ca pa3sroBOPOM, M3jaBOM WJIM CAOMIITEHEM KOjU Cy HeoBiauheHo
NPUCITYIIKABAHU, OJJHOCHO TOHCKH CHHMaHH (CT. 2). AKO je aeio u3 crT. 1.
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1 2. OBOT 4aHa YYHHWIO CITy)KOCHO JIMIIEe Yy BPILICHY CIIykOe, kasHuhe ce

]

3aTBOPOM OJT IIECT MECEIIH JI0 IeT ToanHa (CT. 3).

Panma KpUBHYHOT [eJia
HeoBJIalTheHO MPHUCIYNIKHBaKke U CHUMambe

KpuBnano neno HeoBnamheHo MPUCIYITKABAKE U CHUMambe U3 wi. 143.
KpuBuuHOT 3aKOHWKA MMa JBa OCHOBHA U jelaH TEKH OOJNHK. Y HACTaBKY
pana hemo aHanmU3UpaTH CIMYHOCTH M TTOCEOHOCTH CBAKOT 0] O0JIHKA.

Ilpeu ocnoenu obnuk

[IpBu OCHOBHM OOJIMK KPUBHYHOT J1eJ1a HEOBIAINEHOT MPUCITYIIKABAHA
U CHHMama je cagpxaH y cT. 1, @wi. 143. Kpusuunor 3axonuka. Kox osor
0o0nMKa pajiiha U3BPIICHA je MTOCTaBJbeHA AITEPHATHBHO, T OHO MOXE OUTH
VUUECHO OMJIO HEOBIAamTheHHM MPHUCITYIIKHBAKEM, OMII0O TOHCKHM CHUMAEM
pasroBopa, M3jaBe WM CAONILITEHa. YOOHMYajeHo je Ja ce pa3roBop KOoju ce
MpHUCIYIIKYje Takohe W CHMMa, TpeMJa oapeada He 3axTeBa Ja o0e pajmbe
Oyzy mpeay3ere KyMyJIaTHBHO.” 3ajeIHHYKO 00eMa alTepHATHBHUM pajihbaMa
jecTe Jla ce MpUCIYLIKUBabe WIM CHUMambe BpIlie ToceOHUM ypehajumMa u 1a je
y HIHUTamky pasroBOp, U3jaBa UM CAOMIITEHE KOje YIMHUOLY HUje HAMCHEHO.

[lon mpucmymkuBameM ce MOApa3yMeBa CIyIIAlke PasroBOpa, H3jaBe
WK CaoMIlTeha 0e3 3Hawka U CarilaCHOCTH NpHUCIylIKuBaHor juia.’ [Ipema
TOME, YKOJHKO JIUIe CHUMA Pa3roBOp KOMe JIMUHO MPHUCYCTBYje, Hehe mocTo-
jaTd OBO KPUBHUYHO jAeno, Oynyhu ma y TOM ciydyajy JuIe y pasroBopy WU
MIPUCYCTBYje WM ydecTByje. Panma mpuciymkuBama MOKe OMTH M3BpIICHA
Ha pa3juuTe HAYMHEe, MMajyhu y BUIY CaBpEMEHH Pa3BOj TEXHOJIOTH]E, KaKo
Kaja cy y MUTamy Tele(OHCKH pa3roBOpH (Kpo3 CUCTEM MOOHITHE TenedoHmje),
TaKO U y CIIy4ajy HEMOoCpeHEe yCMeHe KOMyHHUKaluje (YHoTpedoM NajbHHCKUX
MHUKpO()OHA WM 03BY4YeHEM JIMIa win npocrtopuja).’ IpucnyiiknBame He

! Kpusuunu 3akouuk, Cmyocoenu inacnux PC, 6p. 85/2005, 88/2005. — wucmp.,
107/2005. — ucmp., 72/2009, 111/2009, 121/2012, 104/2013, 108/2014, 94/2016. u 35/2019,
. 143.

2 Kosauesuh, M. (2019). IIpiBaTHO CHUMJBCHH CaJpXKajH Kao JOKa3 y KPUBHYHOM
noctynky. /pasnu sanucu, 10(1), 160-179, 164.

3 Crojanosuh, 3. (2017). Komenitap Kpusuunoi 3axonuxa. beorpan: Ciyx0enu ria-
cHHK, 510.

4 Cunhenuh, XK. M. (2012). Ilpaso na ipusaiinociti — KpUSUUHOUPAGHIU, KPUSUUHO-
{poyecHu u KPUMUHATUCTHUYKY aciieKiliu, gokimopcka gucepiiayuja. beorpan: [1paBuu ¢a-
KynreTt, 171.

333



Tacuux Ageoxaiticke komope Bojeogune, 6p. 2/2025.

MoOpa OUTH HEIOCPETHO, OJTHOCHO, JIMIIE KOje MPHUCIYIIKYje He MOpa HCTOBpe-
MEHO M Jia CIIylIa KOHKpPETaH pPa3roBOp, U3jaBy WM caorinTeme.” OHu MOry
outu cHUMJbeHU ofpehenumM ypehajeMm, Te Ou y TOM cilydajy Ouiie ocTBapeHe
o0e¢ anTepHaTUBHE Pajbe U3BPIICHA.

CHuMame Togpa3yMeBa CaulbaBarke TOHCKOT 3aIlica pa3roBopa, u3jase
WIn caommrema. Kao u y ciydajy mpUCITyIIKABama, KO CHUMama U30CTaje
carfacHOCT cHUMaHor nuua. CarnacHocT, MehyTum, He Mopa OWUTH EKCILUIHU-
IIUTHA: OHA MOXKe OWTH JaTa u nmpehyTHO, YKOJIUKO JIHMIIEe KOj€ BPIIN CHUMAHbE
0 TOME 00aBeCTH CBOT CaroBOPHHUKA, OJHOCHO JUIE KOje Jaje W3jaBy WIIH
CAOMIITEHE, YKOJIUKO C€ OHO HE YCIPOTHBU.®

Kako je y paHujem TeKcTy HaBEIEHO, 3ajeIHNUKO 3a 00€ paame jecTe 1a
Cy OHE Y4HIbCHE y3 ynoTpeOy moceOHuX ypehaja u na pa3roBop, u3jaBa WiH
CaOMINTEeHEe HUCY HaMEeHeHN yunHnolny. OBo, Aakie, 3HaYH A2 HHje JOBOJHHO
JIa je IeNI0 YUHEbEHO jeINHO Y3 yIoTpedy COncTBeHOT yyna ciyxa.” CrioMeHyiu
cMo Beh HeKOJIMKO MeToJa, Tj. ypehaja Koju ce MOTy KOPUCTHTHU Y CBPXE U3Bp-
IICHAa PaakbU OBOT KPUBHYHOT Jena. MehyTum, 3a moTpebe MpUCITyIIKNBamba
WM CHUMama TOHCKHUX 3amuca Moryhe je ynmoTpeOuTn unuTaB criekrap ypehaja
yEKIBY4yjyhu U MoOmITHE TenedoHe (aluTHKanuje 3a CHUMamke 3ByKa, CHIMAhE
TeneOHCKUX Pa3roBopa u ap.), au u ypehaje Koju cy Jako AOCTYIHHU y pa-
HBaMa WIM MyTeM HHTEpHETa MO PENATHBHO NPUCTYMAYHO] HEHU (OexHuuHe
OyOwuIle, IPUCITYIIKABAYN MalluX JUMEH3Uja KOjU C€ JIAKO CKPUBAjy H Jp.).
CyIITHHCKH, MPUCITYIIKABAKE U CHUMAkE JaHAC MOTY OWTH W3BpIICHH 0e3
3HATHUX Telikoha W He MPelCTaBibajy ,JIyKcy3™, Beh je jako M3BpIIMBO Of
CTpaHe MPAKTUYHO CBAKOT rpaljaHnHa, KOjU MOTY Jia IOCTYTAajy ca BUIINUM UIIH
HIDKAM CTETICHHMa CBECTH M BOJBE.

[pyra 3ajenHUYKa ONpETHHUIIA OBHX alTCPHATUBHUX PaIbH H3BPIICHA
jecTe ma cy 00jeKTH KPUBUYHOT JIela Pa3roBOp, M3jaBa HIIH CAOIIITEHE KOje
YYUHUOILY HUCY HamemeHU. Kako je 00jekT KpuBUYHOT nena ,, Tyl pasroBop®,
y TEOPHUjU U MPAKCH CE MOKA3aJ0 CIIOPHUM J1a JH OBO JICJTO YMHHU U JHIE KOje
y pasroBopy yuectByje.® IIpodecop CrojanoBuh je MuIIbEHa Ja mojam Tyher
pasroBopa oOyxBaTa M pPa3roBOp y KOME YYECTByje M yUMHMIALl YKOJIHUKO

5 Crojanosuh, 3. (2017). Komenitiap Kpusuunoi 3axonuxa. beorpan: Cnyx6enn ria-
cHUK, 510.

¢ Kosauesuh, M. (2019). IIpiBaTHO CHUMJBCHH CaJpXKajH Kao JJ0Ka3 y KPUBHIHOM
noctynky. [lpasnu saniucu, 10(1), 160—-179, 164.

7 Cunbenuh, XK. M. (2012). Ilpaso na tpusaitihociti — KpUSUHHOUPAGHU, KPUBUUHO-
ApoyecHu U KPUMUHATUCTIUYKY acileKiiu, TOKTopcKa aucepranuja. beorpan: TIpaBuu da-
kynrert, 171.

8 XKuskosuh, H. (2020). Jloka3uu 3uauaj (ororpaduja, ayauo U BHIEO CHUMAKA
KOjU HHCY TPOU3AILIN U3 I0Ka3HUX panwmu. Crimen, 11(2), 180-193, 184.

334



J. C. PagmanoBuh, Hckwyuere upoitiugiipagHocilitt KOg KpUSUUHOL..., ¢Tp. 331-352.

HeoBjamheHo, TOHCKM CHUMHK Taj pasroBop.” He mokemo ce, mehytum, npu-
JPYXXHUTH OBakBOM cTaBy npodecopa CrojanoBuha. Hanme, ounrienso je na
j€ 3aKOHOAABaIl CBECHO M HaMepHO y oapealy wi. 143, cr. 1. yHeo aBa crie-
nupuYHa eneMeHTa Onha KpUBHYHOT Jiefia: OKOJHOCT JIa Cy MPHUCIYIIKHBAHE
WM CHAMAarhe U3BPIICHH HEOBNAMINEHO W OKOJHOCT J1a KOHKPETAaH pasroBop,
u3jaBa WIN CAONIITCHE HHCY HAMCHCHU YYHHHUOILy, THME IpaBehu jacHy
JUCTUHKIM]Y u3Mel)y cutyanuja rae je nuie 0e3 3Hama APYror CHUMUIO Pa3-
rOBOp y KOME je JINYHO y4YeCTBOBAJIO, OJHOCHO, KOME je NMPHCYCTBOBAJIO U
OHMX TJIe TO HUje cirydaj. OBakaB CTaB je jeJIMHU y CarjJacHOCTH ca OCHOBHHUM
MPUHIUIIIMAa KPUBHYHOT TIpaBa — lex certa W lex stricta, KOju HE IO3BOJba-
Bajy LIMpeme KPUMHHAIHE 30HE HAa OHE CiIydajeBe KOjH HHCY eKCIUTMIUTHO
o0yxBalieHH Ka3HEHOM HOPMOM, a HAPOYUTO Ha OHE KOjH Cy M3 MCTE HEJBO-
CMHCIICHO U3Y3EeTH.

Jlakiie, KpHBHYHO JIEJIO TIOCTOJM TEK OHJIA KaJia cy OCTBapeHa 00a HaBe-
JIeHa eJIeMEeHTa, OJHOCHO, Kaja je yYMHWIAI HeoBlamheHo MPHUCIYIIKHBAO
WM CHUMHO Pa3roBOp, M3jaBy WM CAONIITEHE KOjH My HUCY HaMEH-CHH, Tj.
y KOjUMa HHje JIMYHO y4eCTBOBaO, HUTH UM je mpucycTBoBao.'’ Tek y ciyuajy
Kajga Ou ce m3MeHama u JomyHaMa KpUBUYHOT 3aKOHHKA YKIOHHO EJICMEHT
,,HEHaMEH-CHOCTH “, MOTa0 OH ce MPHUXBATHTH CTaB Jia C€ CHIUMarbhe CBaKOT pas-
roBOpa, M3jaBe WIM CAONIITeHa 0e3 CarIaCHOCTH OHOT KOjU HEIITO TOBOPH
“Ma cMaTpaTh KPUBUYHUM JIeJIoM y cmucity wi. 143. KpuBnuHOT 3aKOHUKA.

/pyiu ocnosnu odnux

Ui 143. y cr. 2. KpuBuuHOT 3aKoHHMKa npenBuba na he ce ka3HOM U3 CT.
1. oBOr WjaHa Ka3HUTHU

,-..KO OMOryhM HErno3BaHOM JIMIly Ja CE YIIO3Ha ca pa3roBOPOM, HM3jaBOM
WM CAaONIITEHEM KOjU Cy HeoBiamheHO NMPHUCIYIIKMBAHH, OJTHOCHO TOHCKH

cHuManu“. !

Pagma m3Bpiema oBor 00IMKa KPUBUYHOT JIeNa cafpiKaHa je Y OMOry-
haBamy HEMmoO3BaHOM JIMIy [1a CE YIO3HA ca CaIp>KUHOM HEUHjeT Pa3roBopa,
u3jaBe Wik caommurema. OmoryhaBame ce MOXKE W3BPIIUTH KaKO YHEbC-
BEM, TaKO U HeunmemeM.'? HeonmxomHo je ma ce omoryhaBame BpIIM mpema

° Crojanoswuh, 3. (2017). Komenitiap Kpusuunoi 3axonuxa. beorpan: Ciryx0OeHu ria-
cHUK, 510.

1 TIpecyna Bumier cyna y Humry, Kx1 156/2019 ox 13. 5. 2019. rogune.

"' KpuBuunu 3akoHuk, Cuyowcbenu inachux PC, 6p. 85/2005, 88/2005. — wucmp.,
107/2005. — ucmp., 72/2009, 111/2009, 121/2012, 104/2013, 108/2014, 94/2016 n 35/2019,
. 143, cT. 2.

12 Crojanosuh, 3. (2017). Op. cit., 511.

335



Tacuux Ageoxaiticke komope Bojeogune, 6p. 2/2025.

HETI03BaHOM JIHITY, OJJHOCHO, JIITY KOj€ HHje yUYECTBOBAJIO Y CAMOM PasroBOPY
WJIK KOME M3jaBa WK CAOMIITEHe HUCY O HaMermeHH.

HWaxo ce Ha pBU 1OTJIeA CT. 2. 110 CBOjOj Ca/IP’KMHU OCliaha Ha CT. 1, OH
Ipey3uMa eIeMeHTe U3 CT. 1. caMo y JeTy KOju ce OJHOCH Ha HeoBIarheHoCT
MIPUCITYIIKABamka WM TOHCKOT CHUMarma pa3roBOpa, M3jaBe U CAOIIITEHA.
Kako BumumMo, u3 cT. 2, wi. 143. cy U3y3eTH eJIeMEHTH KOjU Ce TUIY CPEICTBa
MPUCITYIIKUBakha U CHUMamwa (1oceOHu ypehaju) 1 HaMemeHOCTH Pa3roBopa,
M3jaBe WM CAoMIITeHa (Tyhu pa3roBop).

3a pa3nuKy oXx CT. 1, IPUCITYIIKUBAKE CE Y IPYroM OCHOBHOM OOJUKY
MOJKE€ M3BPIIATH U HEMOCPETHO UyIIOM CIIyXa, OJHOCHO, HHje TOTpeOHO na
YYMHWIAI KOpHCTH noceOHe ypehaje 3a mpuciymkuBame. C npyre crTpase,
3aKOHOJIaBall je 10jaM CHHMama MPELU3UPao OJPEIHHUIIOM ,, TOHCKO®, U3 Yera
MpoM3JIa3K Ja je HAMEPHO MPOIIMPHO KPHUMHHAIHY 30HY Ha CJy4dajeBe Mpu-
CIyIIKUBama 0e3 yrnotpede onropapajyhux ypehaja.

Jpyru eneMeHt u3 cT. 1. KOjU HUje MPUCYTaH U y CT. 2. jecTe 3aXTEB Ja
pas3roBop, M3jaBa WIHM CAOIINTeHE HUCY HaMemeHH yuuHuony. Ilpema Tome,
BojschM ce MPUHIMINMA KPUBHYHOT TIpaBa, Tpebajo OM ce MpUXBATUTH Ja
KPUBHYHO JICJIO BPIIK U OHA] KOME je TaKaB pa3roBOp, M3jaBa WM CAOTIITEHE
HamemeHo. Jlakie, omoryhaBame HEITO3BaHOM JIMITY Jla c€ yIO3Ha ca CaapKu-
HOM CBaKOT HeOBNAIINeHO MPUCIYIIKHBAHOT WIIM TOHCKU CHUMAaHOT pa3roBopa,
U3jaBe WM CaoIIITEHha MPEACTaB/ba KPUBUYHO /€0 M3 OBOr cTaBa.'

TakBo TyMaueme je y CKIIay ¥ ca HOMOTEXHUKOM THUITHYHOM 3a Jomahe
KPUBHUYHO 3aKOHOJABCTBO. [Ipumepa pamu, y ui. 144. KpuBnuHor 3akoHuHKa,
KOjUM Ce MHKPUMHUHHMIIIEC KPUBUIHO Jesio HeoBnamheno Gotorpaducame, IpBU
OCHOBHH O0JIMK KpUBUYHOT Jieiia Tipeasuha ,,ko HeoryantheHo HaunHA (HOTO-
rpadcku, QUIMCKH, BHICO WIM APYTH CHHUMAaK HEKOT JIUIA U THME OCETHO
3aj[pe y HEroB JUYHU KUBOT.!> Perymuimyhu Ipyri# OCHOBHU OOJIHK, 3aKO-
HOJaBaIl ce OUTydno 3a (opMmymanujy y HacTaBKy IMPBOT OCHOBHOT OOJHKa
KOja TJIacH ,,WJIM KO TakaB CHUMAaK Ipella WIM IoKaszyje Tpehem Uiy Hiu
My Ha Jpyrd HauuH oMoryhu na ce ca wuM ynosHa“'®, morom npensubajyhu
jeIHaK pacIoH Ka3He 3a 00a obnuka. Ha oBaj HauWH je 3aKOHOAABAIl IPHUIIU-
KOM peryJjiucama J[pyror OCHOBHOT OOJIMKa KPHUBHYHOT Jiejia HeojautheHor
(doTorpaducama HEJBOCMHCICHO YIYyTHO Ha MPUMEHY Jelia oapende KojoMm

13 Cunbenuh, XK. M. (2012). Ilpaso na ipusaitinociti — KpUSUUHOUPAGHY, KPUGUY-
HOUPOYEeCHU U KPUMUHATUCTHUYKU acileKinu, gokinopcka gucepimayuja. beorpan: IlpaBuu
¢axynrer, 173.

14 TIpecyna Bumier cyna y Hosom Cany, Kkl 100/2021 ox 6. 12. 2021. roauHe.

'S KpuBnunu 3akouuk, Cmyowcoenu inachux PC, 6p. 85/2005, 88/2005. — wucmp.,
107/2005. — ucnp., 72/2009, 111/2009, 121/2012, 104/2013, 108/2014, 94/2016. u 35/2019,
. 144, ct. 1.

1 Ibid.
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ce peryJmiine mpBu OCHOBHHU 00JuK. [la je ucta Hamepa Owiia u ¢ 003MpoOM Ha
KPUBHYHO €0 HEOBIAMheHO MPUCITYIIKUBAkhEe U CHAMAbhe, 3aKOHOIaBall je
MOrao Jia e MOCIY KU HCTUM HOMOTEXHUYKHM CTHJIOM, TIOTOTOBY IITO j& ped
0 CPOJHHMM KPHUBHYHHMM jenuma. HamocneTky, Morao je 3akoHoJaBai ¥ jga y
LEJIOCTH TIpenuire oapeady u3 wi. 143, cr. 1. ¥ Ha Taj HAYMH je HHKOPIIOpHUpa
y CT. 2, mTo Mel)yTUM HUje yUWeHO, yKadyjyhu Ha Hamepy Ja ce HampaBu
onpehena auctunkuMja usmely osa nBa odnuKa.

Tescu oonuk

Texu 00JNMK KPUBUYHOT Jieja HEOBIAINCHOT MPUCITYIIKABAKbA U CHU-
Mama caapxkaH je y cr. 3, wi. 143. Kpusuunor 3akonuka. OBoMm onpendom
ce nipensuba na he Texxn oOJIMK MOCTOjaTH OHJA Kaja Cy jenia u3 cT. 1. u 2.
VUUE-CHA O] CTpaHe CIY)KOCHOT ITHIa y BpIiewky ciryxoe. C 003upoM Ha 0BO
CBOjCTBO YYMHHOIIA, OUTHO je HCIIUTATH ¥ OCTBAPEHOCT eIeMEHTa ,,HeoBaihe-
noctu“.!” Haume, Moryhie je ma ciay»0€HO JInIiie jeHOCTaBHO MPEKOPaYH CBOja
omyamhema, y KOM ciy4ajy Ou oBaj eleMeHT OMO OCTBapeH, T¢ j€ HEOIXOIHO
MPETXOIHO MCIUTATH KOje TpaHulle oBiamherma cy IOCTojaie y peleBaHTHOM
TpeHyTKy. Takolhe, Moriio 61 Ha MPBU Max JIEJI0BATH Kao Ja je JIUIIE TOCTyalo
HeoBJamheHo, ajuy Jia je WIak UMajo oBJamheme y CKIaxy ca pelieBaHTHUM
YCcTaBHUM W 3aKOHCKHM oJipendama (TipuMepa paju, Kajaa je y MHTamky CIpo-
Boljeme moceOHe JoKa3He Pajiibe TajHOT HAA30pa KOMYHHKAIIH]E).

VYKOJIMKO ce MaK YTBPAM Ja je CIIy)KOEHO JIMIe MOCTYIajJo M3BaH Irpa-
HHUIa cBojux oBnamhema, KpuBnyan 3akoHuk npeasuba na he ce ka3HHUTH
3aTBOPOM OJI IIIECT MECEH A0 MeT roguna.'s

Cy0jeKTUBHH ejieMeHT KOJ KPUBHYHOT J1eJia
HeoBJauheHo NpucJIylIKNBakbe U CHUMAaHe

[Ipema um. 143. KpuBuuHOr 3aKOHHKA, KPUBHYHO /€TI0 HEOBIAMNECHO
MIPUCITYITKABAKE U CHUMAabe je Moryhe U3BpIIUTH UCKJbYUHBO Ca YMHIIIbajeM.
JIOBOJBHO je 1a yMUIILba] Oy/ie ¥ eBeHTyalHu. "’ YKOIUKO 01 yIHHUIIALL TIOCTY-
a0 ca HeXaToM, KPUBHYHO JeJl0 He Ou moctojano. Yecto ce y auTeparypu

7 CrojanoBuh, 3. (2017). Komeniuap Kpusuunoi saxonuxa. beorpan: CiyxOeHn
riaacHuk, S11.

18 KpuBnunu 3akonuk, Cmyowcoenu iracnux PC, 6p. 85/2005, 88/2005. — wucmp.,
107/2005. — ucmp., 72/2009, 111/2009, 121/2012, 104/2013, 108/2014, 94/2016. u 35/2019,
1. 143, ct. 3.

1 Bykosuh, 1. (2021). HeoBnairheHo NpHUCIYIIKUBABE W CHUMAKkE KA0 KPHUBHYHO
neno (wr. 143. KpuBuuHor 3akoHuka). Kasnena peaxyuja y Cpbuju — wiemaiticka MOHOIpa-
¢uja, IX neo, 139-150, 147.
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yKasyje Jia cy CUuTyaldje y KojuMa OW yYWHWIAIl TOCTYIa0 ca HEXaTOM TEIIKO
3aMucinBe,” aly ayTop OBOT pajia je CTaBa Jia y CaBpeMeHOM 100y, Te ce
CBE BHIIE ,,03BOJA™ Jaje aluIMKaljaMa Ha MOOWIHMM TeneoHuMa, T TIe
je cacsuM Moryhe na jemaH mpolec CHHMama 3ByKa He Oyle NMpeKuHyT, Beh
HACTaBU ca pajioM y MMO3aJJuHN CHUMajyhu OKOJIMHY M Pa3roBOpe KOju Ce OKO
Bera BOJe, I1a YaK M YKOJIHUKO C€ YIaJbUMO, alli Telne(OH HeXajHO OCTaBHMO
Ha CTOJIy 3a KOjUM ApYyra JIMIa ceje, WK 1a HaM Tele]oH ca CHUMIJbEHHM TJIa-
COBHHM IOpyKaMa OyJie YKpaJIeH, CIIeHaApHO Y KOMe ce eleMeHTH Ouha oBor
KpUBHYHOT JIeJia OCTBApyjy M3 HexaTa OMBa CBE peallHUju.

3amTUTHH 00jeKT KOJ KPUBHUYHOT JeJia
HeoBJIamheHo MpucIylIKUBake U CHUMAaMe

3aiTUTHA 00jeKT KOJ Tpyle KPUBUUHMX Jejia KOjUMa MpHMaga U Kpu-
BUYHO JIEJI0 HEOBTATNEHOT MPUCITYIIKUBAka U CHUMaba jecy, KaKo ¢e BUIU U
W3 BCHOI' caMor Ha3MBa, cii00o/1e 1 pasa yoBeka u rpaljannna. [Ipasa u cio-
00J1e ce MOTy yHyTap cebe TpyIucaTH y HEKOJIMKO KaTeropyuja, y 3aBUCHOCTH
on mo0Opa Koje ce ’hHMa INTHTU. Tako pa3nuKyjeMo JIMYHA IpaBa U cliobofe,
MOJUTHYKA TPaBa, CKOHOMCKA, COIMjaliHa U KyJITYpHA IpaBa, IpaBa MarbHH-
CKHX TpyIla U MpaBa U IyKHOCTH cTpaHana.’!' Takole, npucyTHa je u mogena
JbYJICKHX TIpaBa Ha Mpasa IpBe, Apyre u Tpehe rexepaiyje,’ rjie mpasa npse
reHepanyje 4yiuHe rpahaHcka U monMTHYKa rpaBa Mely Koja crajajy mpaBo Ha
JKUBOT, IPaBo Ha clioboxy u 6e30e1HOCT, MPaBoO Ha MPUBATHOCT, TIPABO Ha Mpa-
BHYHO cyheme, MpaBo Ha paBHONPABHOCT M JIOCTOjaHCTBO, 3a0paHa Myderma U
HEXyMaHOT TI0CTyNama, 3a0paHa porcTBa U MPHHYIHOT paja, cio00a MUCIH,
CaBeCTH W BEPOMCIIOBECTH, CI000/a M3pakaBamba, CI000/a yIpyKUBamba H
cioboia Kperama, Kao U oapeljeHa MoIuTHYKa pasa u ciobomae.”

Kako uctrue Crojanosuh, BehuM OpojeM KpHUBHYHUX JIela Koja Cy cajp-
JKaHa y IpyruM riaBama KpuBHYHOT 3aKOHMKA MPY’Ka CE 3AIITHTA MOjSIHHAM
npaBuMa 4doBeka.”* MelyTuM, KpUBHUYHHM J€IMMa U3 OBE IPyIMe Ce IITHTE

20 YKuskosuh, H. (2020). [lokasuu 3Hauaj Gororpaduja, ayano ¥ BHACO CHHMAaKa
KOjU HHCY MPOU3ANLTH U3 J0Ka3HuX pagwu. Crimen, 11(2), 180-193, 184.

2! Opnosuh, C. (2018). Vciuasno iipaso. Hosu Can: Tlpasuu ¢paxynrer, Lenrap 3a
U371aBayKy J1eJIaTHOCT, 73.

2 Jaswal, P., Jaswal, N. (1996). Human Rights and the Law. New Delhi: APH
Publishing Corporation, 3.

2 Mubangizi, J. (2004). Towards a new approach to the classification of human
rights with specific reference to the African context. African Human Rights Law Journal,
4,93-107, 95.

2 Crojanosuh, 3. (2020). Komenitiap Kpusuunoi zaxonuxa. beorpam: CiyxOeHnu
riaacHuk, 494.
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JIMYHA TIpaBa U cli000/1e, OJHOCHO, MPaBa Koja Ce TUYY HEIMOCPETHO JINYHOCTH
u nuuHe chepe mojenunna.” Jluuna mpaBa u cinoboJe MPeACcTaBibajy TPYILy
JbYACKUX TIpaBa M cio0o0Ja Koja ce y HajBehoj MepHu mpekiamnajy ca rope
HaBEJICHUM MpaBuUMa U ciiobogama mpBe reHepainuje. Kao takBa, oHa inter
alia o0yxBaTajy IpaBo Ha JXMBOT, IIPaBO Ha JIOCTOJaHCTBO M CI000aH pa3Boj
JMYHOCTH, TIPABO HA HEMOBPEAMBOCT UHTETPUTETA, IPABO HA JIMUYHY CIO0O0IY
u 6e30eaHOCT, c1000ly MUCIH, CABECTH U BEPOUCIIOBECTH, CI00O0AY H3paXKa-
Bama, MMpaBoO Ha NPUBATHOCT U Jp.

Kaza je ped 0 KpUBUYHOM Jielly HEOBIAIINEHOT TPUCIYIIKUBabha U CHU-
Mama, 100pa Koja ce HBHMe HACTOj€ 3alITUTUTH jecy NPaBO HA MIPUBATHOCT U
c1000/1a u3pakaBama.

Ilpaso na ipusaitinocii

CaM0 KpHBHYHO JeJI0 HEOBJAmINEHOT NPHCIYIIKHBaka W CHHMamba
HEMOCPEIHO NpyiKa 3aIUTUTY NpaBy Ha NpHBAaTHOCT. Ped je o yHHBep3aJHO
MPEeTO3HaTOM JbYJCKOM IIpaBy KOje INPENCTaB/ba OCHOBHY KapaKTEPHUCTHKY
CJI00O0HOT JIPYIITBA M KPYLMjalHy KOMIIOHEHTY CBAaKOT APYIITBA KOje OMOTY-
haea nojenuHiy ,,HoBH moyerak™.?® C 063upoM Ha mudepeHimjannje umehy
MOjeIMHAYHUX KYJITYpa, Pa3InyUTH ayTOPH Cy MOCTaBJbaNIU pasinnuute aedu-
HUIMje TpaBa Ha MPHUBATHOCT MMOKYIaBajyhu Jia onpeese mTa OBO MPaBo y
CBOjOj CYIITHHH MOjpa3yMeBa. MHOTH Cy MCTHLIN Ja je CYIITHHCKH elle-
MEHT TPHBAaTHOCTH KOHTpona.”’” Myp je oipeqwo mpaBo Ha MPUBATHOCT
Kao KOHTPOJy IOjeAnHIa Haja MH(pOopMalHjaMa U CaMHUM HerOBUM TelIoM.
IapeHT neduHuIIe TPUBATHOCT KA0 CTAamhe y KOME HEZOKYMEHTOBAHA JINYHA
ca3Hama HHUCY JOocTymHa apyrum gunuma.” Kao unbopmanuje koje ce umajy
cMaTpaTH NMPUBATHUM Y CMHCIy IIpaBa Ha IIPUBATHOCT IO/IPa3yMeBajy ce OHe
4Hja je mpupojia TakBa Jia ce y KOHKPETHOM BPEMEHY M Y KOHKPETHOM ApY-
IITBY HHXOBA AOCTYIHOCT APYTHM JIMLMMa cMaTpa HenoxesbHoM.> Mako ce
OHE MOT'Y CAONIITHTH NpHjaTe/buMa WM MOPOJIHUIHM, MO TPaBUILY je, AaKIe,

% Crojanosuh, 3. (2020). Komeninap Kpueuunoi zaxonuxa. beorpan: CiyxOeHu
riaacHuK, 494.

¢ Dixon, T. (2001). Valuing Privacy: An Overview and Introduction. University of
New South Wales Law Journal, 24, 239-246, 241.

27 Alibeigi, A., Karim, M., Munir, A. B. (2019). Right to Privacy, a Complicated
Concept to Review. Library Philosophy and Practice (e-journal), 2841.

2 Moore, A. D. (2003). Privacy: its meaning and value. American Philosophical
Quarterly, 40(3), 215-227, 217.

2 Parent, W. A. (1983). Privacy, Morality, and the Law. Philosophy & Public
Affairs, 12(4), 269-288, 269.

30 Ibid., 269288, 270.
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pedY 0 TAKBUM HH(pOpMaIHjamMa Koje 1o 00jeKTHBHIM KPUTEPHUjYMUMA Y JTATUM
OKOJIHOCTHMA He OM Tpebajo Ja ce YMHE JOCTYIHUM IIMPOKOM KPYTY JIHIA.
IIpaBo Ha MPUBATHOCT je MPOKJIAMOBAHO W 3aliTulieHo HU30M MelyHa-
ponHUX yrosopa, mehy kojuma ce Kao Haj3HAYajHUjU UCTHUY YHUBEp3aJHA
JieKJIapaija o JbyJCKUM npaBuMa, MelyHapo Hu nakT o rpah)aHckum u moJu-
THUYKHM IpaBuMa, T¢ EBporicka KOHBEHIIH]ja O JbYACKHM IIPaBHMA.
YHuBep3anHa JeKkiapaiyja o JbyACKUM npaBuMa y uwi. 12. npensuba na:

,,HI/IKO CC HE CMC U3JIOXKHUTHU IIPONU3BOJLHOM MCIIAKY Yy IPUBATHU KUBOT,
nopoauny, CTaH UJin NPENUCKY, HUTH HallauMa Ha 9aCT U YIJICI. Cpako nma
MMpaBO Ha 3alITUTY 3aKOHA MPOTHB OBAKBOI' MCIIakhba WJIN H":II'IEJ.,Z[":I.“31

Kako BUAMMO, IUTHPAHU YIaH je HETaTUBHO OPHjEHTHCAH: OH HE HAaBO-
JM J1a JbyIM MMajy MpaBo Ha MPHUBATHOCT, Beh 3a0pamyje apOuTpapHe UHTEp-
BeHIMje y onpeheHe cdepe MPUBATHOCTH, Ka0 M HAIAAE HA yriel M YacT
nojenunia.’? C apyre cTpane, MO3UTHBHH aCTICKT OBOT WIaHa THYE CE rapaH-
[{je 3aIITUTE IIpaBa Ha MPUBATHOCT U TO KPO3 JOHOIICHE OAroBapajyhmx
3aKOHCKUX HOPMH Y TOM CMHCIY.

Mebhynaponnu makT o rpaaHCKUM M TOJTHTHYKHM IMpaBHMa mpensubha
mpaBo Ha npuBaTHOCT y wi. 17. Maxo IlakT cymtuscku ucto oapelyje npaso
Ha TPUBATHOCT, OH JOJaje M EIEMEHT ,,He3aKOHUTOCTH* y3 Beh moctojehm
eJIEMEHT ,,lipon3BoJpbHOCTH > OBO TpeacTaB/ba OJACTYIAIE O 3aKbydaKa
W3HETHX NPWINKOM H3paje TeKCTa HalpTa YHUBEp3aIHe JACKIapanuje o Jby/I-
CKHMM TIPaBHMa, KOjU Cy H3pase ,,HEJICTUTUMHO™ U ,,HEJEeraIHo " oA0aluiIn 13
pasnora mro OM WCTH JaBajd Npemupoka opiamhera HAIWOHATHUM Bia-
CTHUMa Y UMIUIEMEHTAINj! ¥ MHTEPIPETAIN]H 3aKOHCKUX ojpeaada Kojuma ou
[PaBO Ha MPUBATHOCT OWIIO perynucaHo.* Vmorpeba oBOr TepMHHA MMa 3a
LMJb J1a ce 3a0paHy CBaKO HapyllaBame MpaBa Ha IPUBATHOCT KOje He O OMII0
y ckiany ca Baxehum nponucuma.’ MeljyTum, yak u y ciiydajeBuma kKajaa Ou
MIPOTIHCH AOMyIITann onpeleHa oacTymnama, HEOXOHO je J1a Ce TaKBa OJICTY-
mama He CIpoBOJe apOHTpapHO, Beh y CKiIagy ¢ MHTCHIHWjaMa 3aKOHOIABIA

3 UN General Assembly, Universal Declaration of Human Rights, 10 Decem-
ber 1948, 217 A (IlI), moctynno Ha: https://www.refworld.org/docid/3ae6b3712c¢.html,
MPUCTYIJBEHO JaHa: 26. HoBeMOpa 2022. roaune, wi. 12.

32 Peterson, T. H. (2018). The Universal Declaration Of Human Rights: an archival
commentary. International Council on Archives — Human Rights Working Group, 32.

33 UN General Assembly, International Covenant on Civil and Political Rights, 16
December 1966, United Nations, Treaty Series, vol. 999, 171, noctymno Ha: https://www.
refworld.org/docid/3ae6b3aa0.html, npucrymbeno: 26. HoBembap 2022. roaune, wi. 17.

3 Morsink, J. (2022). Article by article: the Universal Declaration of Human Rights
for a new generation. Philadelphia: University of Pennsylvania Press, 119.

35 Joseph, S., Castan, M. (2013). The International Covenant on Civil and Political
Rights: Cases, Materials, and Commentary. Oxford: Oxford University Press, 535.
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Wy IyXy 3alITUTHUX ojapenada, npykajyhnm MakCHMaaHy MOTYhy 3aliTHTy
camoM mpaBy. [Ipema Hanaxemy ayropa, Oyayhu ma HHje ped O alcCONyTHO
3amTulieHOM MpaBy, CACBUM j€ OIMPABAAHO PEryjHcame MOTyNHOCTH Hero-
BOT OTpaHMYCHA, HAPOUNTO Y CIydajeBUMa KOjU € THUY BOlerma KPUBHIHHUX
MOCTYIIAaKa WIIA Paay 3aITuTe 6e30eqHocTr 3emibe.>

EBporicka KOHBEHIIHja O JbYICKUM IIPaBHMa MPOIIHPYje NEePUHUALI]Y H
peryiyc Koju ce 6aBu IIpaBOM Ha MPUBATHOCT TAKO LITO y Wi. 8. mpeaBuba:

,»CBakoO MMa IMPABO Ha MOIITOBAWkE CBOTI MPUBATHOT M IOPOAUYHOT
KHUBOTA, IoMa | mpernucke (ct. 1). JaBue Biaactu Hehe ce Memaru y BpIueme
OBOT IIpaBa CeM aKo TO HHje Y CKJIaly ca 3aKOHOM M HEOIXOJHO Y JI€MOKpaT-
CKOM JIpYIITBY y MHTEpeCy HalroHaHe 0e30eqHOCTH, jaBHe 0e30eIHOCTH
WM €KOHOMCKE J100pOOHTH 3eMJbe, pajiyl ClipedaBarba Hepela WM KPUMH-
HaJla, 3alliTHTe 31paB/ba MM MOpaja, WM pajgy 3allTUTe mpaBa U cioboja
apyrux (ct. 2)“%

EBpornicku cyxa 3a JpyJcKa IpaBa je y BHILIE ClIydajeBa HMOTBPIUO 1A
je muib oapende u3 wi. 8. EBpOICKe KOHBEHIIMjE Y 3alITUTH TOjeIHHIIA O]
NMpou3BOJbHUX akara apkase.’® Takole, cyn je mcrakao ma mo3wTHBHA 00a-
Be3a JIpKaBa MOCTOjU U Ha IUTaHy OJHOca m3Mely mojenunana, raue je apxasa
IyxHa jJa 00e30ean MOrojHEe Mepe 3a 3alliTHUTy [paBa Ha IPUBATHOCT.
HecnopHa je o0aBe3a apxkaBe Ja 00e30enu 3alITUTY OJl HACHJba O] CTpaHe
IpyTuX MojenuHana,*’ mpu 4emy je MHKpUMHHHCAmE oApel)eHnX pammu Mmof
OKpUJBEM KPHBHYHOT IMPaBa caMo jelaH O] MOJIyca IO KOjUM TaKBa 3aIllTUTa
Moxe Outu octBapeHa.*! OBo muTame, MehyTuM, ocTaje Ha MOJbY MPOIIECHE
aJIcKBaTHOCTH KOHKPETHE Mepe, Te ce Ap)KaBaMa Ipyka MOTyRHOCT Ja 1o
CBOM Haxolhemy mpeBuje MexaHu3Me Koju he OUTH JTOBOJBHO e(hUKACHU paji
3alITUTE TIpaBa T0jeANHIIA.

3 V.: Ycras Peny6nuke Cpouje, Cyoicoenu inachux PC, 6p. 98/2006. u 115/2021,
. 41.

37 Council of Europe, European Convention for the Protection of Human Rights
and Fundamental Freedoms, as amended by Protocols Nos. 11 and 14, 4 November 1950,
ETS 5, nocrynno na: https://www.refworld.org/docid/3ae6b3b04.html, npucrymseHo: 26.
HoBeMOap 2022. roaune, ui. 8.

3 P and S. v. Poland, (App. no. 57375/08), 30. 10. 2012, para. 94; Nunez v. Norway,
(App. no. 55597/09), 28. 6. 2011, para. 68.

¥ X. and Y. v. Netherlands, (App. no. 8978/80). 26. 3. 1985, para. 23; Airey v. Ire-
land, (App. no. 6289/73), 9. 10. 1979, para. 32.

40 Séderman v. Sweden, (App. no. 5786/08), 12. 11. 2013, para. 80; Z. and Others
v. the United Kingdom, (App. no. 29392/95), ECHR 2001-V, para. 73; M. P. and Others v.
Bulgaria, (App. no. 22457/08), 15. 11. 2011, para. 108.

4 A. v. Croatia, (App. no. 55164/08), 14. 10. 2010, para. 60; M. C. v. Bulgaria,
(App. no. 39272/98), ECHR 2003-XII, para. 150; K. U. v. Finland, (App. no. 2872/02),
ECHR 2008, para. 43; Soderman v. Sweden, (App. no. 5786/08), 12. 11. 2013, para. 108.
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Oipanuuerma iipasa ha apugaiiinocii

Kako ce Bumu u3 rope murtupaHor w@wi. 8. EBporicke KOHBeHIHje, CT.
2. mpexuha OKOJHOCTH IOJ KOjHMa IPABO HAa NPUBATHOCT MOXKE OHTH
OrpaHH4€HO, HaBojehHM NpH TOME J1a OrpaHHYeH:E Mopa ONUTH Y CKJIaly ca YHY-
TPAIIBAM IPONUCHMA, KA0 U /1A je OHO HEOIIXOJHO Y IEMOKPATCKOM JIPYIITBY
y MHTepecy HallmoHaimHe 0e30eJHOCTH, jaBHe 0e30€JHOCTH WJIM €KOHOMCKE
IoOpoOUTH 3eMJbe, a CBE Ca IMJbEM CIIpeuaBama Hepelna WM KPHUMHHAIIA,
3alITUTE 3/IPaBJba MM MOPAJIA, WK PAJIU 3alITUTE paBa u cao0oaa apyrux.+

EBporicku cyzn, Mmehytum, Huje mocsehnBao 3HaYajHY AKXy CIydajeBUMa
y KOjHuMa je 10 TIOBpEeZC IpaBa Ha MPHUBATHOCT JOIIIO paambaMa IPHBATHUX
cy0jekara, Beh je (okyc 3aapikao Ha MPEHUCIUTHBAY 3aKOHCKHX pellera C
003UpOM Ha CllydajeBe KOju OJroBapajy TajHOM Hal30py KoMmyHuKanuje. OBo je
U pa3yMJbHBO, Majyhul y BUIy J1a CBOj KOpEH IPaBO HA MIPUBATHOCT HANA3U y
orpaHHYCHUMa Ap)KaBHE HHTEPBEHIIM]jE, KAKO Cy OHAa MPBOOMUTHO MOCTAaBJbEHA
YerBpruM amanamanoMm Ha YcraB Cjenumenux Amepuukux Jpxasa. ¥V tom
cmuciy, EBporicku ¢y je apxao 1a, uako je 4i. 8, cT. 2. EBpornicke KOHBEHIH]je
npeBul)eHO J1a OrpaHryeHe MpaBa Ha MIPUBATHOCT MOXe J1a Oy/ie OrpaHUYeHo,
TaKBO OTpaHUYECI-E MOpa OuTH oapeljeHor kBaaurera.*

Cnoboga usparcasarsa

VY KOHTEKCTy KPHBHYHOT Aejia HeOBIAamTheHO NMPHUCIYIIKHBAWkE W CHU-
Mamke HapoYuTO je 3HauajHa U oapenda wi. 10. EBporcke KOHBEHLHjE O
JbYJICKHM TIpaBUMa, KOja peryiuiie cioboay u3paxkaBama. OBoM oapeadom
npensuleHo je na:

,,CBako MMa TpaBo Ha cI000my u3paxasama. OBO NPaBO yKJbydyje
cnoboy TMocemoBama CONCTBCHOI MHILBCHA, MPUMaba W CAOMIITABAMHA
urpopmarmja u uaeja 6e3 Melama jaBHe BIacTH U 0e3 003upa Ha rpaHumie.

42 Council of Europe, European Convention for the Protection of Human Rights
and Fundamental Freedoms, as amended by Protocols Nos. 11 and 14, 4 November 1950,
ETS 5, nocrynno Ha: https://www.refworld.org/docid/3ae6b3b04.html, mpuctymbeHo:
14. dpebpyap 2024. rogune, 4. 8, ct. 2.

4 Schabas, W. A. (2015). The European Convention on Human Rights: A Commen-
tary. Oxford: Oxford University Press, 386.

“V.: Klass v. Germany, (App. no. 5029/71), 6. 9. 1978; Malone v. United Kingdom,
(App. no. 8691/79), 26. 4. 1985; Kruslin v. France, (App. no. 11801/85), 24. 4. 1990.

4 Council of Europe, European Convention for the Protection of Human Rights
and Fundamental Freedoms, as amended by Protocols Nos. 11 and 14, 4 November 1950,
ETS 5, noctynHo Ha: https://www.refworld.org/docid/3ae6b3b04.html, npucrymbeHo: 26.
HOoBeMOap 2022. roaune, 4i. 10, cT. 2.
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MelyTum, jacHo je Ja mpaBo Ha CJI000Y U3paKkaBama moJyieke oapelhe-
HUM OTpaHUYCIbIMa Koja Cy mnpensuljeHa camoM EBpOIICKOM KOHBEHIIHjOM, a
0 kKojuma he y nasbem TeKCTy OMTH BUIIE PEUH.

Oipanuuera cnoboge uspasrcagaroa

Cnoboja n3paxcaBama, Mako MpOoKIaMoBaHa EBPONICKOM KOHBEHIIH]OM,
MOJKE OWUTH TOIBPIHYTa YHUTABOM HH3Y OTpPaHMYCHA KOja CE MOI'Y THIATH
KaKo MHTEpeca caMe JipJkaBe, Tako W mojenuHana. [1o cBojoj mpupou, cio-
0oJa W3pakaBama Ce NPUMEHYje Ha Hajpa3IMuuTHje OOJIMKEe BepOaliHe M
HeBepbasiHe KoMmyHuKanuje.** Ha mpBoM MecTy, HapaBHO, ped je 0 BepOaaHo
H3PKCHOM MHUILbEHY, Hiacjama u uHpopmanujama.’’ [Ipema CTaHOBHIITY
EBpornckor cyna, HHje onmpaBIaHO CBaKOM HM3pa)kaBamy MPYKUTH 3aLITHTY Y
cmucny onpende wi. 10. EBpornicke xouBenmmje. CT. 2. OBOT 4WiaHa Cy Mpel-
Bul)eHM M3y3elH MOJ KOjuMa ce ci0o00/a u3paxkaBamba MOXKE OTPAHUYUTH U TO

.-y HHTEPECY HalMOHAITHE 0e30eIHOCTH, TEPUTOPHjaTHOT HHTCTPUTETA WK
jaBHe 0e30eqHOCTH, paaM CIpedaBarma Hepela WIM KpPUMHUHANA, 3aIliTHTEe
3IpaBjba WM MOpajia, 3alliTUTE yTIieJa WM TpaBa IPYTUX, CIpeuaBarba
OTKpHBama 00aBemTemha JOOUjSHUX y MOBEPEHY, WU Paad 04yBama ayTo-

pHUTeTa U HENPUCTPACHOCTH cyjcTBa™.*

VY 0BOM CMHCITy HEONXOJIHO je PasTpaHUYUTH OHA MUIJBCH-A, HJCje
1 uHpOpMaIMje CaolIITeHe APYyroM JIMIy KojuMa ce Bpehajy mpaBo peru-
MUjeHTa Wik Tpeher Juila U OHMX KOje HEeMajy TakBy calpxuHy. Jpyrum
pedrMa, MoOpajy ce jacHO AedUHHUCATH CIIy4ajeBH y KOjUMa H3pa)kaBarbe He
cMme na Oyzae cinoboHO, a MPUBATHOCT MpecTaje Aa OyJe HOPMOM 3amTHheHO
mpaBo. Tako u3jaBe KoOje NMajy 3a NCKJbYUNBHU IIMJb Bpehame pennIijenTa il
Tpelier nuna He y)KUBAjy 3aIITUTY Yy CMHCITY OBOT 4iaHa.*

C mpyre ctpane, cinoboia u3paxapama MOXKE OUTH OTpaHHYCHA Y CITy-
YajeBHMa IJie Ce KOPHUCTH ca LUJbEM HPHUHYJE APYTror Ja HEIITO YYHWHH, He
YYUHU WA /12 HEIITO TPIIH.

[Iperma, y3 cumy, mpencrasiba oOnuK mpuHyae. [lox mpeTmsoM y Kpu-
BUYHOIIPABHOM CMUCITYy TOJpa3yMeBaMo ,,CTaBJbamkhe y U3IIeA oJpeleHor 3ma

46 Schabas, W. A. (2015). The European Convention on Human Rights: A Commen-
tary. Oxford: Oxford University Press, 455.

47 Karkin v. Turkey, (App. no. 43928/98), 23. 9. 2003, para. 10.

4 Council of Europe, European Convention for the Protection of Human Rights
and Fundamental Freedoms, as amended by Protocols Nos. 11 and 14, 4 November 1950,
ETS 5, mocrymuo na: https://www.refworld.org/docid/3ae6b3b04.html, npucrymbeHo:
26. noBembOap 2022. rogune, wi. 10, cr. 2.

* Rujak v. Croatia (App. no. 57942/10), 2. 10. 2012, para. 29.
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JHIY KOjeM ce mpeTu™’, mpu YeMy caMO OCTBapHBAabC 3J71a 3aBHUCH OJI BOJbE

auia Koje npeTwy yinyhyje. TakBo 3110 He MOpa OUTH yNPaBIEEHO HEMOCPETHO
IIPOTHUB JIMIIa KOME je MpeTHha CaolllTeHa, Behi je JOBOJBHO U Ja OCTBapeme
3ma noraha nuie kome ce mpeTu.’!

ITpaBo Cjenumennx Amepuukux JpkaBa Mo3Haje HAPOUUT HHCTHUTYT
»CTBapHe Tpere”. OBaj MHCTUTYT je AedHUHUCAH y TOCTYNKY Bupuunuja
upotuue brexa koju je Bohen npen BpxoBuum cynom Cjenumenux JpxaBa u
TO Kao M3jaBa KOjOM TOBOPHHK HACTOjH Jia CAOMIITHA CBOjy 030MJbHY Hamepy
Jla M3BPIIH K&KKUBO N0 IpeMa MOjeIHHIly WK Ipynu.>? Y OBaKBUM CIyda-
jeBUMa M3paxkaBame ry0u Kapaktep 3amrTulieHOr mpaBa W MocTaje ,,CTBapHa
npetma’” ymnyheHa o cTpaHe rOBOPHHKA IpeMa LUJbAHO] KPTBU ca HAMEPOM
3acTpammBama.”> HeonxoaHo je, MeljyTuMm, J0Ka3aTi J1a je TOBOPHHUK IOCTY-
a0 YMHIUBAjHO,>* OJHOCHO, Ja je XTeO Ja YIyTH TakBy mpermy.” C apyre
CTpaHe, HUje HEOMXOJHO Jia je 3amMCTa XTeO Ja Hpeay3Me pajmy KOjoM je
MpeTHo, Beh jeInHO Aa KOJ Cylaola CTBOPU CIUKY O TOME.

Hako je HaBeneHM WHCTUTYT THUIHMYAaH 32 aMEPUYKO ITPaBO, JIAKO CE
MOXKE JIOBECTH y Be3y ¢ oxapemdbom wi. 10, cr. 2. EBporicke KoHBeHIHje,
Koju mpenBul)a orpaHUYaBame ClI000/e H3paKaBama y [HJbY 3aIlITHTE MMpaBa
JIpyTUX JIHUIA, ald CE€ MOXE MOBE3aTH M C OTPaHUYCHUMa OB Ci0o0one Koja
ce TUYy HalMoHajHe 0e30eHOCTH, TePUTOPHUjATHOT MHTETPUTETa WM jaBHE
0e30eHOCTH.

Jpyra cutyanuja y K0joj cio60ja u3paxkaBama MOpa OMTH OrpaHUYCHA
jecTe Kaja ce caolluTaBa MpUIIpeMarmhe KPHBHYHOT Jejia WIN J1a jeé KPUBUIHO
neno yunmeHo. Ham KpuBHYHM 3aKOHUK MHKPHUMMHUINE CIy4ajeBe y Kojuma
JIUIIE HYj€ MPUjaBIIIO MIPUIIPEMarhe KPUBUYHOT Jelia, ajll jeINHO OHJa Kaja ce
3a TAKBO KPUBHYHO [1eJI0 MOKe M3pehin meT roanHa 3aTBOpa MK Texa Ka3Ha.>
Takohe, ¥ HenpujaB/bHBAKHE KPUBUYHOT JeJla M YYUHHOIA MO oapelheHum

50 Stojanovié, Z. (2013) O pojmu pretnje u kriviénom pravu. Zurnal za kriminalistiku
i pravo, 1, 1-16, 6.

SUIbid.

52 Supreme Court of the United States, Virginia v. Black et al., No. 01-1107, 538
U. S. Syllabus), 7. 4. 2003, 2.

53 Ibid.

5% Smith, E. S. (2015). Freedom of Speech and the Classification of True Threats.
The Cohen Journal, Vol. 2, 2.

55 Crane, P. T. (2006). “True Threats” and the Issue of Intent, Virginia Law Review,
92, 1250.

¢ KpuBnunu 3akoHuk, Cuyocoenu nacnux PC, 6p. 85/2005, 88/2005. — wucmp.,
107/2005. — ucmp., 72/2009, 111/2009, 121/2012, 104/2013, 108/2014, 94/2016. u 35/2019,
1. 331.
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yCIOBHUMa YTBpHEHHM 3aKOHOM MOXE Ja Mpe/CTaB/ba KPUBHYHO JeJ0.%
Jlaxite, YKOJIMKO je JHIe y 3aKOHCKOj 00aBe3H Ja MPHjaBH TaKBO Ca3Hame, 0e3
0031pa Ha HAYMH HA KOjU je J0 Hera OO0, YMHH Ce Jja Ce Ha OBaj HaYMH
orpaHHYaBa cro6o/a n3paxkaBama.

Tpeha moryha mpakTuuHa cuTyaunuja y Kojoj Ou ciobona uzpaxaBama
MoOrJIa OWTH OrpaHHYCHA jeCy IMOJCTPEKaBambe WM IMOJCTHIAIE IPYror Ha
M3BpIIeHEe KpuBHUHOT Aena. [Ipema onpendu wi. 34. KpuBudHOT 3aKOHUKA,
Ka3HOM MpeaBul)eHOM 3a camo JIeJio Ha Koje ce MOJCTPeKaBa, Kao U 'y Cliydajy
Ka&KHBUBOT MOKyINaja, kasauhe ce u monctpekad. [Tocroju Takohe u onpehenn
0poj KpMBUYHHUX JeNia KOja ce cajpiKe Yy MOJCTHIAky Ha HU3BPIICHE HEKOT
KpuBUYHOT jena. Kako je y oBUM cilydajeBUMa 110 MPaBWIIy pajiba YYHHHOIA
U3BpIleHa BepOaJIHO, jaCHO je J1a c€ IHXOBOM WHKPUMHUHALIMjOM OrpaHHYaBa
BUXO0BA CI000/a H3pakaBama.

HNCK/BYUYEILE ITPOTUBINPABHOCTH
KOJ KPUBUYHOI' JEJA HEOBJIAII'REHOTI'
NPUCIHTYIIKUBAIbA 1 CHUMAIbBA

3a pa3nuKy Of IMOjeINHIX Aeja U3 HCTe TPpyIe, 3aKOHOAaBaIl HHUje Tpel-
BHJICO TIOCECOHE OCHOBE HCKJbYYCH-a MPOTHUBIPABHOCTH KOJI KPUBUYHOT Jeia
HeoBJaMheHoT IPUCTYIIKUBAakha U CHUMAamka. 300T Tora MPOTUBIPABHOCT KO
OBOI' KpUBUYHOT Jefia je Moryhe HCKJbYYHTH jeIMHO Y3 NPUMEHY OMIITHX
OCHOBA, IITO MOE Jla CTBOPH 3HAadajHe mpobyiemMe, HApOUYNUTO C 003MPOM Ha
KOMILUICKCHOCT OBUX HHCTHTYTa M YCIOBE KOjU 33 BLUXOBY IPUMEHY MODPajy
OWTH OCTBapCHU.

[Ipodecop Bykosuh yxasyje nHa moryhy npumeny cienehnx HHCTUTYTA:
Jlea Majior 3Hauaja, Hy)KHe oJl0paHe M Kpajie Hyxjae, Hanasehu na Ou ce
IoJ] OATOBapajyhuM OKOJIHOCTUMA OHU MOIJIHM puMeHHUTU. Kana je ped o nemy
Major 3Hadaja, BykoBuh uctuue na pomahum mpomnucuma Huje npeasuheH
,JOTBH TIpar OBOT KPHBUYIHOT HETIpaBa“, U3 KOT pasjiora ce M HajOoaraTeITHujuM
pasroBopuMa Ipyka 3amTura y cMuciy wi. 143. KpuBnunor 3akonunka.® Y
TOM CMHCIy, Omino 61 Mecta mpuMeHH wi. 18. KpuBuuHOTr 3aKOHMKA, IPBEH-
CcTBEHO ¢ 003upoM Ha 3anpeheHy ka3Hy, alnM jeJUHO YKOJIUKO OW CyJl Hallao
Jla CTENEeH KPUBHUIE YUMHUOLA HUje BUCOK, Aa Cy IITETHE MOCIEIUIE OACYTHE

57 Kpuuunu 3akoHuk, Cuyowcoenu inacnux PC, 6p. 85/2005, 88/2005. — wucrmp.,
107/2005. — ucmp., 72/2009, 111/2009, 121/2012, 104/2013, 108/2014, 94/2016. u 35/2019,
wi. 332.

8 Bykosuh, U. (2021). HeoBnamheHo NpuUCIYIIKUBABE H CHUMAKkE KA0 KPHBHYHO
neno (wr. 143. KpuBuuHor 3akoHuka). Kasnena peaxyuja y Cpbuju — wiemaiticka MOHOIpa-
¢uja, IX neo, 139-150, 146-147.
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WJIM HE3HATHE M YKOJIMKO OIIIITA CBpXa KPUBUYHUX CAHKI[Hja HE 3aXTEBa U3PHU-
Hame KpUBUYHE CaHKuje.>’

Kaga je peu o mpuMeHH HHCTUTyTa HyKHe on0paHe, mpobieMm Ou ce
jaBHO KOJI YTBphHBama OCTBAPEHOCTH YCJIOBA HMCTOBPEMEHOCTH Hamaja U
ondpane. [lurame Koje ce ompaBnaHo Hamehe jecTe Ja JIM ce 3aMCTa MOXKE
cMaTpaTH ojrorapajyhom oa0paHOM pajlia udje O ce JIejCTBO OCTBAPHUBAJIO
camMo HakHaAHO (y BpeMe NPHUCIYIIKHBaKkba HIU CHHUMamka TOBOPHHK HEMa
Ca3Hambe O TOME Jla Ce OHHU OJIBM]ajy; NPUCIYIIKNBAKhE U CHUMAahe Cy HEOoBJIa-
mrhieHn, Te CTOTa N30CTaje U JACjCTBO Ha Haraj roBopHuKa).*

WHCTHTYT Kpajibe HyXKIe eiyje Mogo0Huje 3a IPUMEHY Y CIIydajeBuMa
HeoBIaNeHOr TPUCITYIIKABAkha U CHUMamba. Y KOJIUKO Ou ce Moryhu y4uHuU-
Jar KPUBUYHOT Jeia HeoBIamTheHOT MPUCITYIIKUBAkha U CHUMAamka HATa3uo y
TpPajHHjeM CTamy YTPOKEHOCTH, MOTao OM ce 3ay3eTH CTaB O UCTOBPEMEHO-
CTH OMACHOCTH U pajibe yunHuora. Opie O mak OUII0 HEOMXOIHO OOPATHUTH
IYXKHY MKy OPUWIKNKOM OIMepaBama 3ja Koje IPETH M OHOT KOje ce BpIiie-
HEM KPUBUYHOT JieJia HeoBJIamNeHOr MPUCITYIIKNBaba U CHUMamka YUHH. !

ITocToju 1 cTaB 1a OU ce y OIHOCY Ha IPEIMETHO KPUBHYHO JIEJI0 MOTA0
MPUMEHUTH WHCTHTYT MPUCTAHKA TOBPEEHOT Kao OMIITH OCHOB HCKJBY-
yewa npotuBnpaBHocTu. Tako mpodecop JlazapeBuh onpenespyje mocrojame
opiamfiela Ka0 OCHOB HCKJbYY€Ha IPOTHBIPAaBHOCTH.® YoruTe y3eBlid,
[PUCTaHaK MOBpel)eHOr ce MOXKE MPUMEHUTH Kao OIIITH OCHOB HCKJbydeHa
[POTUBIIPABHOCTH jEIWHO KOJ TMOjeMHUX CTPOr0 JHYHUX TMpaBa H CIO-
0o/la ¥ HEKMX KPHBUYHHUX Jiejia MpoTHB MMoBHHE.® JlomamuujeB momaje na
ce MHCTUTYT NPHUCTAaHKA MOBpel)eHOT MOKe MPUMEHHUTH jeIUHO IO MPETXO-
HOM yTBphHBamy Jlia je TIOBpel)eHn HOCHIIAI] KaKo 3alITHTHOT O0jeKTa, TakKo
u objekra paame.* YV ciyuajy HeoBmamheHOr MPUCITYIIKHBAKba U CHUMAamba,
3alITUTHU OO0jeKT jecy ympaBo JIMYHA IpaBa MoBpeheHor, ca Kor pasiora je
HecriopHO aa je moBpehern wuxoB TutTynap. C npyre cTpaHe, Kao 00jeKT
paame jaBJbajy Ce pasroBOp, M3jaBa HMIIU CAOMIITEHE KOjHU CYy U3TOBOPEHU OJ1

% Kpuuunu 3akouuk, Cryocoenu inacnux PC, Op. 85/2005, 88/2005. — wucrmp.,
107/2005. — ucmp., 72/2009, 111/2009, 121/2012, 104/2013, 108/2014, 94/2016. u 35/2019,
u. 18.

© Bykosuh, 1. (2021). HeoBnamheHo NpHCIYIIKHBAKBE U CHUMAKbE Ka0 KPHBHY-
HO neno (un 143. KpuuuHor 3akoHuka). Kasuena peaxyuja y Cpbuju — ttiemaiicka mo-
noipaghuja, 1X neo, 139-150, 145; v.: Wolfl, B. (2000). Rechtfertigungsgriinde bei der
Verletzung der Vertraulichkeit des Wortes. Juristische Ausbildung, 5, 233.

¢ Bykosuh, U. (2021). Op. cit., 139-150, 145.

2 JTazapesuh, Jb. (2011). Komenitiap Kpusuunoi saxonuxa Peityonuxe Cpouje. beo-
rpax: CaBpeMmeHa agiMUHACTpaIyja, 546.

% Crojanosuh, 3. (2013). Kpusuuno iipaso — otwitiu geo. beorpan: IlpaBuu daxysn-
TeT YHuBepsurera y beorpany, beorpan: IlpaBna kmwura, 158.

% Nomamuues, H. (1945). Haxasaiuenno tipaso. Codpuja: Obma gacr, 240-242.
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cTpaHe ToBpeheHor, Te ce y TOM CMUCIY HE BHIU MPOOJIeM 3a IPUMEHY OBOT
uHctutyta. OHO mTO, Meh)yTHM, cripeuaBa HETOBY NMPUMEHY jeCTe YHEHCHUIIA
Jla ce HeoBJAINeHOCT jaBiba Kao OUTaH eJIeMEHT CaMOT' KpHBUYHOT Jiella Heo-
BIamheHOT MPHUCITYIIKMBAamka M CHUMama. V3 Tor pasmora, ctaBa cMO Ja y
CiIyd4ajy TocTojama MPUCTaHKa, OWII0 U3PUUMTOT WIM KOHKIYJCHTHOT, HE OU
MOCTOjajI0 KPUBUYHO Jei10.%

[Ipema Baxxehum npomnucuma, MOCTOje W APYyre CUTyalyje y Kojuma ou
ce MPOTHUBIPABHOCT KOJ HEeoBJamNeHOr NPUCIyIIKHBamba U CHUMamba Moriia
uckpyunTn.®® OBakas je cirydaj ca ogpeadom wi. 93. 3akoHa o jaBHOM HHDOP-
MHUcamy U MeaujuMa. [lomeryToM onpendom je nmpensuleHo na

,JH(DOpMaIija U3 IPUBATHOT KUBOTA, OJTHOCHO JIMYHHU 3aIIHC MOXKE Ce
M3y3€THO 00jaBUTH 0e3 MpucTaHKa Jimna u3 wi. 91. u 92. oBor 3aKoHa aKo y
KOHKPETHOM CITy4ajy MHTEPEeC jaBHOCTH J1a Ce YIIO3Ha ca HH(OPMAIIHjoM, OJHO-
CHO 3aIIMCOM IIPETEekEe y OJHOCY Ha MHTEPEC Jia ce CIIpeydH o0jaBibuBarmbe. ¢’

Hako ce nutupana oapemda oaHocu Ha wH(pOpPMAIUjEe W3 MPUBATHOT
’KMBOTA W JIMYHE 3amnuce (MUCMO, JHEBHHK, 3a0eleliKa, JUTHTAIHN 3aluc U
cin.)%, Bykosuh ykasyje ma 6u OMIO HEJIOTHYHO OTPAaHUYWTH H-EHY HPUMEHY
Ha wHpopmMmanuje, 0e3 oO0yxBaTama CHHMaka y KojuMma Ccy Te WH(popMaliuje
canpxane.” C apyre crpade, umajyhu y Buay oapende 3aKOHMKA O KPUBHY-
HOM TIOCTYNKY KOjUMa c€ CTPHUKTHO ypelyje TajHM Haa30p KOMYyHHKaIHje,
OJTHOCHO, KO W TIOJl KOjM yCJIOBHUMa MO)KE BPIIUTH TakaB HaI30p, Kao W Ha
KOjU HaYMH CE€ UMajy TPETUPATH MOJANH 0 KOjUX C€ HAJA30pPOM JOILIO, YHHU
ce Jia je JOMEeT IUTUpaHe ojipeade 3aKoHAa O jaBHOM M3BEIITABAKY U MEJIH-
juMa J0CTa OTpaHUYCH.

MelyTum, TPEeHYTHO CTame y 3aKOHOJABCTBY HE HCKIJbyUyje MOryhHOCT
JIOIIHHjET perylicama OBOT NMUTama, NpU deMy caapkuHa wi. 93. 3akoHa o
jaBHOM HH(pOpPMHCAY W MEAUjUMa MOXKE MPEICTaBIbATH IOOPY CMEpHHILY
MPUWIMKOM TIPOMUCHBAaKa MOCCOHOr OCHOBA HCKJbYYCHa MPOTUBIPABHOCTH
KOJI OBOT KPUBUYHOT Jena. Hawmme, cTaHmapl NMpeTeXHOr MHTEpeca KOju je
WMIUIEMEHTUPAH y IUTHpPaHy oJpendy 3akoHa O jaBHOM HWHQpOpMHUCAkY H
MeIrjuMa MOXKe J1a TIOCITY>KH TIPHIINKOM OflpehuBama TakBOT OCHOBA.

% TIpecyna BpxoBHor kacanuoHor cyna, K33 661/2022, ox 12. 7. 2022. roauHe.

¢ Cunhemnuh, XK. (2016). KpuBnuna nena HeoBnamheHo MPHCITYIIKHBABE H CHUMA-
e U HeoBnamheHo QoTorpaducame. Egpoiicke unideipayuje: upasga, cioboga u 6e3beg-
Hoci — 36opHux pagosa, Tom 1, 305-318, 309.

7 3aK0H 0 jaBHOM MH(pOpMHUCay U Meaujuma, Cryocoenu acnux PC, 6p. 92/2023,
. 93.

8 Ibid., un. 91.

% Bykosuh, 1. (2021). HeoBnamheHo NpuCIyIIKUBAbE H CHUMAKkE KA0 KPHBHYHO
neno (wian 143. KpuBnuHor 3akoHuka). Kaswena peaxyuja y Cpouju — tieMaicka MOHO-
ipaghuja, 1X neo, 139-150, 146.
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Perynucame moceOHOT OCHOBA MCKJbYYCHA NMPOTHUBIPABHOCTH KOjU OU
Ce 0CJamao Ha CTaHAap.l MPETSKHOT WHTepeca He OU IpeacTaB/bao HOBALU)Y
y ymopeaHoM 3akoHoAaBcTBY. Taxko Kasnenu 3akon PemyOnuke XpBaTcke
npeasuba na nehe ONTH KPUBUYHOT JIea YKOJHMKO Cy paaibe U3BpIIeHa (TpH-
CIyIIKNBAahe, CHUMAame, yrnorpeda M UHBEHhE TOCTYIIHUM TpehnMm iummma
CHUMJBEHOT Cajpikaja M jaBHO H3HOLICHE IMPHUCIYIIKUBAHOT caapxaja)’”
YUUECHE y JaBHOM HHTEPECY WIM JPYrOM HHTEpEeCy KOjH je NMPETEKHUJU O]
MHTEpeca 3alliTUTE IPHUBATHOCTH CHUMAaHE WIIM IPHCIyIIKHBaHe ocobe.”!
JlesioMm Koje je YUHIEeHO Y MPETSKHUjEM jaBHOM HMHTEpecy Morio Ou ce cMma-
TPaTH CHUMAe ca CBPXOM OTKpHBamha KPUBUYHOT [ENIa YHje j& OTKPHBAKE Y
jaBHOM HHTepecy.’? TIpeTe:HOCT APyror nHTepeca ce, MehyTHM, MOpa YTBp-
huBaTH y CBAKOM KOHKPETHOM Cly4ajy.”

OcuM Tora, cTaHIap] MPETeKHOT WHTEpeca je MpUcyTaH u y pomahem
KPUBHYHOM 3aKOHOJABCTBY. Tako je wi. 141, cr. 2. KpuUBHYHOT 3aKOHHKA
KOJUM C€ MPOMHCYyje KPUBUYHO N0 HEeoBNamheHO OTKpUBAamE TajHE Npej-
Bul)eHo na ce Hehe Ka3HUTH 3a JIeJI0 U3 CT. |. UCTOT WiaHa OHaj KO OTKpHje
TajHy Yy ONINTEM WHTEPECY WM WHTEpPECy IPYTor JIMIA, KOjU je MPEeTeKHUJU
o]l nHTEpeca dyBama tajue.” Mmajyhu y Buay oapendy wi. 112, 1. 29. Kpu-
BUYHOT 3aKOHHKA, y OBOM Cily4ajy hie ce cMaTpaTty Jja HeMa KpUBHYHOT jiesia.”
[Ipema ToMe, OBaKBO pEIICH-E CBAKAKO CMAaTpaMO WHCTPYKTUBHHUM Y TOTJIETY
EBEHTYyAITHE CaJp>KIHE 0JIpe0e 0 OCHOBY MCKJbYUeHa MPOTHBIIPABHOCTH.

3AK/bYYAK

HecmiopHo je 1a mpaBo Ha IPUBATHOCT ¥ ¢I1000/1a U3paXkaBama MpecTa-
BJbajy M3Pa3WUTO 3HAUYAjHA JbYACKA IIpaBa YMja Ce 3alITHTA TapaHTyje HU30M
MehyHapoaHux yrosopa. Ha HalmoHalHOM IUIaHy, OBa 3allTHUTA ce inter alia
00e30ehyje n Kpo3 MHKPUMHUHAIIM]Y TAKBHX JIella KaKBO je HeoByanheHo npu-
CIIYIIKUBake U CHUMambe. MehyTuMm, Tpeba nmaTH y BULy J1a je ped o IpaBuMa

" KasHeHnu 3akoH PemyOuuke Xpsarcke, Hapogne Hosume, Op. 125/11, 144/12,
56/15, 61/15, 101/17, 118/18, 126/19, 84/21, 114/22, 114/23, un. 143, cr. 1-2.

" Ibid.

2 Tlprewaua, M. JI. (2014). KasHena jjena HEOBJIAIITEHOT 3BYYHOI CHUMAFba M
NIPUCITYLIKMBabha T€ HEOBIIALITCHOT CIMKOBHOI CHUMamba ¢ OCBPTOM Ha npakcy Eyporckor
CyZa 3a JpyZACKa IpaBa M e1a0dopaiyjoM I10jMOBa IIPUBATHOCTH U HEOBJIAIITEHOCTH. [ 0gu-
wrax Axagemuje iipasnux snanociiu Xpeaiicke, 5(1), 164-199, 172-173.

3 [bid., 164-199, 173.

™ KpuBuunu 3akoHuk, Cuyocbenu inachux PC, ©p. 85/2005, 88/2005. — wucmp.,
107/2005. — ucnp., 72/2009, 111/2009, 121/2012, 104/2013, 108/2014, 94/2016 u 35/2019,
. 141, ct. 2.

S Ibid., un. 112, 1. 29.
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KOja He Y)KHBajy alcoJIyTHY 3allTUTYy W Koja ce noja ojpeheHum ycioBuma
MOTY U MOpajy OTpaHUYNTH.

MHoro0OpojHe cy cUTyalyje y ApymTBy, a u3mely ocranor u Ha miaHy
OTKpHUBamkha U TOBCHa KPUBHYHHX Jella U HBUXOBHX yYHHHIIALNA, TIE ce Kao
M3y3eTHO KOPHUCHA TIOKa3yje MOTyhHOCT TOHCKOT JIOKYMEHTOBama peyu
MojelMHIa Koje y ceOu caapke mH(popmanuje 3HauajHe 3a 3alITUTY IpaBa
W MHTEpeca APYIHX JIMIa WM IpymTBa y uenuHu. [Ipemmpoko Tymaueme
onpende 0 HE3aKOHUTOM INPHUCIYIIKHBAKY U CHUMAamky OW y 3Ha4ajHOM Opojy
clIydajeBa MOTJIO Jia ICTIPUBUPA OpPraHe IMOCTYIKA JOKa3HOT MaTepHjajia Heoll-
XOZHOT 3a BOheme KPUBUYHOT MOCTYIIKA, KOjU OM C€ €BEHTYaJIHO CBEJIO Ha
CBeJIoUEH:-C JIMIIA Koje je ojapeheHu pa3roBop, M3jaBy WM CAOMIITEHE YyIIO.
Ha taj HaumH Ou ce MOAMIA3WIO jeAWHO MHTEpPEeCHMa YYWHUIAIA, TOK OU ce
UHTEPECU jaBHOCTH M IOjeJMHAIA ITOTOeHHX KPUBUYHHM JEJIOM HEOIpaB-
JIaHO JIerpajnpay.

Crora je on 3Hayaja ga ce onpenda u3 wi. 143. KpuBu4HOr 3aKOHUKA
Mpenu3rpa Ha HauyuH 1TO he ompemenuT ciydajeBe y KojuMa he ce cma-
TpaTH Ja JeNI0 W3 OBOT WiIaHa HHje KpUBUYHO neno. OBo Om Mormo ma Oyne
YUYHMIbEHO Ha JBa HaunHa. [IpBu Ou OMO jacHO M HEJABOCMUCIEHO onpehuBame
Kpyra cy0jexara Koju ce HHKaja He CMaTpajy HETMO3BaHUM JIUIUMA Y CMHUCIY
cT. 2. oBor wiaHa. Peu Om Omiio, HapaBHO, O HAIUIC)KHUM Ip>KaBHUM OpTa-
HUMa KaKBH Cy Oprand MHUHHCTapCTBa YHYTPAIIBIX OCIOBA, TYKUJIAIITBA I
cynoBH. [lpyry, o MUNUBEHY ayTopa, JaJIeKo MOJ00HHjH HaYuH, jecTe YHO-
miewme oJpe0e KakBa je MPUCYTHA y yIOPEIHOM 3aKOHOJIABCTBY (BUAETH 10
pana o oapendu KasneHor 3akoHa PenyOnmke XpBaTcke KOjOM ce peryJuiine
KPUBHYHO [IEJI0 HEOBIAamTheHO CHUMAame U MPHUCIYIIKHBAKE), Alld U Y HAIIeM
KPUBHYHOM 3aKOHOJIABCTBY M Koja OM Moria jga riacu: ,,Hehe ce kasuutu 3a
Jieno u3 cT. 1. 1 2. oBOTr wiaHa KO J€JI0 YYUHH Y OIILUTEM UHTEPECY UM MHTE-
pecy Ipyror Jiiia, KOju je IPEeTeKHHjHU 0]l HHTepeca 3alliTUTE MPUBATHOCTH U
cioboe n3pakaBama MPHUCITYIIKHBAHOT WIIH CHUMJBEHOT JInTa.

Ha oBaj Haunn Om ce M30eri0 KaKmaBame JUIA Y ClIydajeBUMa Kaaa
TO HHje KPUMHHAIHO IOJMTHYKH ONpaBaaHo U omoryhuio xopumhieme Tako
prOaBIbEHUX J0KA3a Y CBCHTYaTHOM KPUBHYHOM ITOCTYIKY KOjH OH c€ BOANO
MPOTUB JIMIIA YWJU j€ Pa3roBOp, M3jaBa WM CAOMIITEHC MPHUCIYIIKHBAHO,
OJTHOCHO, CHMJBCHO.
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