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On HajpaHwujer nepuoda Bnagapw cy ogpefeHe BojHe, gunaomar-
cke 1 obaBeLuTajHe NogaTKe Tajunm, Kako o4 APYrvx Apxasa Tako
1 of CBOjuX rpafhaHa, pagw 3alTuTe BUTANHUX nHTepeca apxase. Ca
pasBojeM OeMOKPATCKOr ApYLUTBA jaBrbajy ce CTaHaapau TpaHcnapeHT-
HOCTM NO CBUM NiTakbUMa PyHKLMOHMCaHa ApXaBe, LUTO je AONPUHENO
3abpuHYTOCTU (anu 1 3anHTEpeCcOBaHOCTU) jaBHOCTU 3a OMpaBAAHOCT
TajHOCTW NogaTtaka, anu 1 3a MoryhHocT wuxoBe 3noynotpebe. Ctora je
npenosHata notpeba Aa ce ApxaBHa TajHa TpeTupa afekBaTHO Bpeme-
HY Yy KOME XMBKMO W a Ce Yy akTyenHoM NnpaBHOM CUCTEMY Ypeau Tako
[a, Y 0OHOCy Ha apyre TajHe, Oyae y dyHKUMjM 3aluTUTe HaUMOHaMHMX
MHTepeca, Bogehu npuTom padyHa Aa ce HayLwTpO HaBeaeHor He yrpose
[OCTUrHyTa npaea v cnoboge caBpeMeHor ApyLUTBa.

OBumM uctpaxmsarem 0byxBaheHn cy nponucy Kojuma je perynu-
CaHa 3awTuTa gpxasHe TajHe Ha npoctopy Cpbuje, ca ¢okycom Ha
3alUTMTY TajHUX NOAATaka Koju ce OLHOCE Ha OpyXaHe CHare 3eMibe,
y nepuogy og 1929. roguHe fo gaHac. Uurb uctpaxwveama jecte ca-
rmefaBane pasBoja NpaBHOr ypefhera oBe 0b6nactu, nocebHo Heroea
3aCHOBAHOCT Ha CaBpPEMEHUM CTaHAapaMMa Mo y30py Ha apyre 3emrbe.
3a notpebe ncTpaxwvearba kopuwheHe cy npaBHO-gormatcka MeToAa,
KoMmapaTnBHa MeTogda, MeTofa CekyHaapHe aHanuse n Metogda aHanu-
3e cagpxaja. CxogHO pesyntatuma UcTpaxvsara, 3akibydyje ce aa je
3alwTnTa apxaBHe TajHe Ha npoctopy Cpbuje ypehuBaHa no y3opy Ha
[pyre caBpeMeHe [pxaBe.

KrbyuHe peun: OpxasHa majHa, 3awmuma majHocmu, npornucu,
KpusuyHorpasHa 3awmuma, 6e3bedHOCHa 3awmuma.

1 MwunuctapctBo opbpaHe, Cekpetapuwjat, beorpap, Penybnuka Cp6buwja, E-mail: nenad.
kovacevic7@yahoo.com, https://orcid.org/0009-0002-1003-2498.
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YBog

OpraHmsaque, rbyau, Kao n munujapae ypehaja noBesaHux Ha MHGOpMaLmoHe
CUCTEME CBAKOAHEBHO reHepuily, obpafyjy u kopucTe nogarke y pasnuymte
cpxe. O6uM reHepucarba Tvx nogataka y 2021. roguHn N3HOCKO je 2,5 KBUHTUIIMOHA
OajToBa Ha gHeBHOM HMBOY (Johnstone, 2023). JegaH makk 4€0 0f HaBegeHMX no-
[aTaka, 1aKko ce 1 farbe pagy o 3HaTHOj KOMMYMHKW, 3aBpef)yje HapoUunTy Naxky jep
ce, Nopez ocTanor, 04HOCe Ha noJaTke of MHTepeca 3a ApXaBy, NOMyT nofaraka Koju
Ce 0fHOCe Ha TePUTOPMWjanHN UHTErPUTET U CyBEPEHOCT, 3alLUTUTY YCTaBHOT NopeTka,
TbYACKMX Y MarMHCKUX NpaBa 1 cnoboga, HauuoHanHy 1 jasHy 6e3begHocT, ogbpaHy,
YHYTpaLUH-e 1 CroSbHE NOCoBe U CI.

OnwrTenpuxsaheHn TEpPMUH 3a OBY BPCTY NnoJaTtaka je ApaBHa TajHa, jep Cy To
nogaum o UHTepeca 3a apxa,y. KoMnnekcHOCT oBe 06nacTu JONpUHena je YukeHu-
LM Ja joll YBEK Huje NOCTUrHYT KOHCEH3YC O YHWUBEP3arnHoj AeduHMULMjM OBOr nojma.
MoceBHoCT OBMX NoaTaka y OAHOCY Ha Apyre nofjaTke orneaa ce y hMX0BOM 3Havajy
Y KOHTEKCTY HaumoHanHe 6e3begHocTu.

lNopen HaBeneHor, 3a pasymMeBare oBe npobrnematuke NnoTpebHo je umMaTn y Buay
npuxeaheHe mefhyHapoae cTaHdapde Koju ce ogHoce Ha BrnafaBMHy npaea U no-
LUTOBaH€E JbYACKUX NpaBa AedUHUCAHNX YHMUBEP3ANHOM AeKnapaunjom O SbYACKAM
npasuma 13 1948. rogmHe n EBpONCKOM KOHBEHLMjOM 3a 3alUTUTY JbYACKMX npaBa U1
OCHOBHUX crnobopaa u3 1950. roguHe, kao 1 pa3eoj npaeocyha koje ce ycknahyje ca
notpebama apxase U opywTBa pagn obesbeherwa BnagasuHe npasa U noeehara
npaBHe cUrypHocTU. Ibyan y CaBpeMeHUM AeMOKPATCKUM APYLUTBUMA, CBECHW CBOjUX
npaea u cnoboga, cBe BULLE MHCUCTUPAjy Ha TPaHCMApeHTHOCTU paja Brage v 3a-
xTeBajy Aa byay UHGopMMCaHu 0 CBUM CEerMeHTUMa HeHOr pasa, na 1 OHUX Koju nog-
pa3ymeBajy NpucTyn noMeHyT1M nogaumma. Mimajyhn 1o y Buay, Moxe ce 3akibyymti
KOMWKM je 3Ha4aj 1 KOMMNEKCHOCT npaBHor ypefera oBe 06nacTu, Ha OCHOBY kojer bu
Tpebano ycnoctaBuT paBHOTEXY M3MeRy OCHOBHYMX nNpasa v cnoboaa u HaumoHanHe
©es3begHoOCTH.

Y Ty CBpXY WM3BpLUEHA je KoMnapaTvBHa aHanusa rnaBHOr U CNOpPeaHOr 3aKOHO-
[aBCTBa Kojuma je ypefuBaH KpMBMYHOMPaBHU U B6e30eAHOCHN acnekT 3alTuTe Taj-
HOCTM nofataka Ha npoctopy Cpbuje pagu carnefaBawa pasBoja OBMX Nponuca u
HMXOBE yCarnalleHoCTW Yy OAHOCY Ha Apyre CaBpeMEHe 3eMIbe.

[pxaBHa TajHa

Llopy 3umen (Georg Simmel) TBpan Aa je cnocobHOCT YyBara TajHOCTW jedHO
of Hajgehux gocturHyha 4YoBeyaHCTBa, jep je Ta CNOCOOHOCT BaxaH U HEM3OCTaBHM
[e0 IbyAcke WHAMBMAyanu3auuje 1 3akibydyje fa je crnocobHOCT YyBawa TajHOCTH
ApyLUTBEHO-MCcTOpMjckm npomasog (Simmel, 1950: 330).

HacTaHkom Sbyackor ApywiTBa jaBrbajy ce npee TajHe 1 notpeba 3a ckpuBakeM
Haj3HayajHMjuX NogaTaka of CNOSbHUX U YHYTpaLLkKX Henpujatersa.

lMpBK gnckypcym 0 TAjHOCTM NofaTaka jaBrbajy ce y aHTuukom ooy (Foucault, 2012:
11) koju cy ce Kpo3 uctopujy mersanu. Nputom, CBECT O HEOMXOAHOCTU Kpeupara
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M 3aWTUTE TajHW, Y HMXOBUM PA3HOBPCHUM W MPOMEHIBbMBUMM MaHudecTaupjama,
OO aHTWYKOr nepuofa [0 Mepuoda HacTaHka CaBpeMeHor ApyliTBa, octana je
Henpomenmsa (Dewerpe, 1994: 11).

Carnegasajyhu uctopujy TajHOCTW nofataka, 3akibydyje ce Ja NpeameT TajHe
MOoxe OMTU npoLuna, cagaa unm dyayha umkeHnua, Kao 1 Aa je nocTojano BuLle
BpCTa TajHu Koje Cy HacTajane kao nocneauua pyLUTBEHO-UCTOPU|CKUX npoLeca.

Y HajpaHujeM nepuogy SbyACKOr OpyLUTBA TajHa je Guna KynTHe WU penuruosHe
npupoze, a ca pa3Bojem ApyLLUTBa v jaBrbatbeM NoTpebe 3a MefycoOHOM UHTEPaKLIMjOM
HacTajy u apyre BpCTe TajHu, MOMNYT BOjHUX U OUMIIOMATCKMX.

TajHe koje cy Oune of BMTAmHOr MHTepeca 3a ApxaBy KnacuuKoBaHe Cy Kao
[pXXaBHe TajHe, a hMXOBO MOjMOBHO oApehere Merano ce of nepuoaa 4o nepuoaa.
Y ToM koHTekcTy, Anekcandap bogpoxuh TBpaM da je npaBo Ha TajHy Of BenuKor
3Havaja 3a 6e36edHOCT nojeamHua, KOMekTuBa 1 nocebHo apxase, jep Cy ce TajHu
nogawm yrnaBHOM OQHOCUNM Ha OHe modaTke Koju cy bunu o NpecyaHor 3Hadvaja 3a
yHKUMOHMpakse caBpemeHe apxase (bogpoxuh, 2019: 228).

TepmuH ,OpxaBHa TajHa” npBu NyT je 3abenexeH y TauuToBMM AHanuma, OKO
116. rognHe HOBe epe, ca UUrbeM Aa NpeHece xerby 3a yckpahuBakeM 3Harba, Kao
1 ogbujarbe KOMyHVKaumje pagn noctmsama CTabunHocTv u ovyBaka Mohwm (Horn,
2011: 7-8).

Opf nojaBe gpxaBHe TajHe 4O HacTaHKa CaBpeEMEHMX ApXaBa OBa BpcTa TajHe no-
npuMana je cBe KOMMekcHuju obnuk. Bulie ayTopa je nokyLiano Aa U3BpLUu Knacu-
hukauujy akTyenHux nogataka koju ce ogpefyjy OpKaBHOM TajHOM, anu 3akrbyvak
BehrHe jecTe Aa Taj nocao jow yBeK HuWje 3aBpLUeH 1 Aa je notpebHo, y cmucny Te-
opwje, uctopuje, cdunosoduje, CoOLMONOrMje 1 NONUTUKE, jOLI MHOTO paauTh Ha OBO)
npobnematuum kako 6u ce pasjacHune cee nojeamHadHe karteropuje. Tako CTmBeH
Adpreryn (Steven Aftergood) cmaTpa fa ce oBe TajHe MOry CBPCTaT Y HEKOMMKO Ka-
Teropuja: WCTUHCKA TajHa y KOHTEKCTY HaLuuoHanHe 6e3begHoCTW, MoONUTMYKa TajHa 1
Bupokpatcka TajHa (Aftergood, 1999: 20-21).

McTtopujaT 3akoHOogaBCTBa KojuM je ypehnBaHa
3aluTuTa TajHOCTM nogaTaka

Anan [ysep (Alain Dewerpe) jenaH je og npeux ayTopa Koju je carnegasao ynory
nponuca y Be3u ca npobrematkoM 3alTute TajHOCTU nogartaka. OH cmaTpa Ja oHa
Huje Buna perynucaHa y npaBHom caobpahajy cee fo apyre nonosuHe XIX Beka u 3a-
Krbydyje 4a je npumapHo buna perynmncaHa y okempy mefyHapogHor npaBHOr OKBMPA,
a noToM 1 y HaumoHanHum 3akoHogaecTeuma (Dewerpe, 1994: 36-37).

Motpeba 3a perynncarem 3alTUTe TajHOCTW APXKaBHE TajHE y NPaBHOM CUCTEMY
Ovna je NpPBEHCTBEHO Y (DYHKUMjU 3awTUTe HauuoHanHe 6e36edHOCTK, a y ckopuje
BPEME U paau 3aliTuTe IbyAcKMX npasa 1 cnoboaa y KOHTEKCTY onwTtenpuxeaheHunx
[EeMOoKpaTCKux CTaHdapaa.

3aluTuTy TajHOCTV NoAaTaka y npaBHOM cUCTeMy NOTPeBHO je nocMaTpaTy ca Kpu-
BUYHOMpaBHOr 1 6e3beHOCHOTr acnekTa.
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KpvBMYHOMNpPaBHM acnekT 3alluTUTe TajHOCTH
nogartaka

KpviBnyHOnpaBHa 3aliTuTa TajHOCTW NofaTtaka y eBpOrnCKOM 3aKOHOAABCTBY MO-
yumwe da ce ypehyje kpajem 19. Beka. Hekn og npBux nponuca kojuma je perynu-
caHa oBa obnact 6unu cy gpaHLycku 3akoH NPOTUB LNUjyHaxe 13 1886. roguHe u
OputaHckm 3akoH o cnyx6eHnm TajHama m3 1889. roguHe. CnnyHe nponuce yop3o
3atum goHene cy n Atanuja 1889. roguHe (Codice Zanardelli del 1889), Pycuja 1892.
roauHe (3akoH og 20 anpens 1892 r.) u Hemauka 1893. n 1914. roanHe (Gesetz gegen
den Verrat militarischer Geheimnisse vom 3. Juni 1893 n Gesetz gegen den Verrat
militarischer Geheimnisse vom 3 Juni 1914).

AHanwuaunpajyhu cprncko 3akOHOLABCTBO W HeroBy ycknaheHOCT ca 3aKOHO4aBCTBU-
Ma Opyrix eBponcKux 3emarba y OBOj obnactu, 3akrbydyje ce aa ypehewe KpuBuy-
HOMpaBHe 3alUTUTE TajHOCTW nojataka Masio KacHW Yy OQHOCY Ha MOMEHYTE 3eMSbE;
OHO Ce Y HalMoHanHoMm npaBHOM caobpahajy jaBrba noyeTkom 20. Beka Mo y3opy Ha
3aKOHOZABCTBA ApYruX 3emarba.

eHepanHo, pasBoj MHKpUMUHALIMja KOje Ce OOHOCE Ha 3aLlTWUTY TajHOCTU noaaTa-
Ka y CPMCKOj UCTOPWjK, Y CMUCIY MPOMNMCMBaka KPUBUYHOT Aena, MoXe ce nocmar-
patu kpo3 crnegehe nponuce: KpmenyHu 3akoHnk KparbesuHe CXC n3 1929. roguHe,
Kpvenunu 3akoHnk ®HPJ 3 1951. roguHe, Kpnenunu 3akoH COPJ 13 1976. roguHe,
Kpueuunu 3akoHuk 13 2005. roguHe n 3akoH o TajHocTn nogataka u3 2010. roguHe.

lNpe aHanm3e oBMX Nponuca NoTpPebHO je ykasaTu 1 Ha CcryyajeBe nojeanHux ap-
XaBa Koje cy y nponucuma nojMoBHO oapefhuBane n perynucane kasHeHe ogpende
3a BOjHO KPMBMYHO Mo, LWTO je BWNo 1 npeameT Teopujckux nctpaxusarsa (Jlykuh,
1962). Y ToM KOHTEKCTy Tpeba umatun y Buay Aa ,KpuBMYHA Aena npoTuB OpyXXaHMX
cHara npefcTaBsbajy jedHo of HajcTapujux norba NPMMEHe 1 pasBoja Kp1BMYHOT npa-
Ba” (Tuwma, 2011: 165).

Takohe, Bojcka npeacTaBrba NOCEOHY ApPXaBHY MHCTUTYLMjY M Ma Beoma 3Ha-
YajHy OpYLUTBEHY YNory, nonyT oabpaHe ApyLITBa Of CNOfbHE OMAacHOCTU U oabpaHe
CTabUIMHOCTK aKTyerHor APYLITBEHOr CUCTEMA, LITO Ce, MOpPen OCTanor, ocTaapyje u
npuMeHom ogpeabu kpusmyHor npaea (flasapesuh, 1995: 117).

Mo y3opy Ha mMogene nojeanHUX eBPOMCKUX 3eMarba, KpMBMYHOMPaBHa 3aluTuTa
opyXaHux cHara Ha npoctopy Cpbuje 6una je oo 1951. roanHe perynucaHa nocebHnm
BOjHMM NponucumMa y Kojuma ce OAroBOPHOCT BOjHUX NULa 3a KpMBUYHA Aena 3acHu-
Bana Ha Apyradvjum npuHUMnuMMa y ogHocy Ha octane rpafane (Metpescku, 2019).
[oHowenem KpuBnyHor 3akoHuka (y garbem Tekcty: K3) 1951. roguHe oBa 3awwituta
perynucaHa je Ha UCTU HauuH 1 Nog UCTUM YCMOBMMA Kao U 3a ocTane ApyLTBeHe
BPEAHOCTU, a KPMBWYHA Aena NpoTUB OpYXXaHUX cHara nponucaHa cy y onwTem Kpu-
BUYHOM 3aKOHY.

Y K3-y KparbesuHe CXC, goHetom 1929. roaunHe, npsu nyT cy AeuHUcaHe BpcTe
TajHU 1 NPOMMCaHEe Cy KasHe 3a KpMBMYHA Aiena y BE3W ca 3alUTUTOM TajHOCTM noga-
Taka.

Y nepuoay npe AOHOLLEH-a OBOr 3aKOHa, y NnpaBHoM caobpahajy KparsesuHe CXC
n KparbesuHe Jyrocnasuje KpMBn4YHONpaBHa 3allTuTa nogartaka obyxeartana je TajHe
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koje cy bune og BuTanHor 3Havaja 3a gpxasy. OHe Cy ce ogHocune, yrnaBHOM, Ha
obnacTt TproBuHe, jep je TProBMHa y TO BpeEMe MpeacTaBrbasna Beoma OUTHY CTaBKy
y byuiety Cpbuje. OctBapuBame yTuLaja apxase y 0Boj obnactu omoryheHo je fo-
HOLLEHEM BHLLE NpONuca Y Kojuma cy AeduHUCaHa BaxHUWja KpMBWMYHA [ena, nonyTt
OHVX MPOTWB ApXaBe ¥ NpaBHOr NOPeTKa, BOjHUX KPUBUYHUX Aena, KPpUBUYHUX Aena
APKaBHUX Crnyx6eHnKa (YMHOBHMKA), MMOBUHCKUX KPUBMYHWX Aena WM KPUBUYHUX
fenay obnactu TprosuHe 1 LapuHa (Muxnep, 1974: 163).

Y K3-y 13 1929. rognHe TajHa Huje Guna nojmoBHO ogpeheHa, anu carnegaBaiem
ofpeabu 3akoHMKa Kojuma je perynucaHa oBa obnacr, TajHa ce HeABOCMWCIEHO 0Of-
HOCW1a Ha YMH-EHMLY NO3HATy jedHOM nuuy unu ogpefeHom 6pojy nmua, ymje bu
caornwTaBawe OUNO MPOTMBHO BOMbU OHOra Kora ce Ta YukeHuua Tude (Jlasuh,
1934:205). ¥ cknafly ca 0BMM 3aKOHOM MponucaHa Cy KpuBWYHA Aena koja cy ce
O[iHOCUNA Ha YeTMpU BpCTe TajHu — ApxasHy TajHy (§102), npusatHy TajHy (§251),
cnyx6eHy TajHy (§401) n dabpuuky/tprosauky TajHy (§368) (3akoH 0 n3meHama u
ponyHama K3 KparbesuHe Jyrocnasmje, 1931).

Nopen nomeHyTux TajHun, BojHum kpuemyHum 3akoHnkom u3 1930. rogmHe ([ojko-
Buh, 2000), n3paheHnm no y3opy Ha HEMaYKM Koju je y TO BPEME BaXMO 3a jedaH oa
6orbux 3akoHa (Metposuh, 2020: 31), y naparpady 42 (§42) perynucaHa cy Kpusud-
Ha gena y Be3u ca BojHoM TajHoM (Bojum K3, 1930). OBMM 3aKOHMKOM M3BpLUEHA je
1 HOBa KoaMdMKaLumja BOjHOT KPMBMYHOI NMpaBa y OpyXaHUM CHarama Tako WTo je
TEPMWH ,Ka3HEHO NPaBo” 3aMerseH 13pa3oM ,KpuBMYHO Npaeo” (Tuwma, 2011: 167).

MpecTtaHkom noctojatsa KparbesuHe Jyrocnasuje y Anpunckom paty 1941, keHo
BOjHOKPUBMYHO 3aKOHOAABCTBO Ce Huje BuLle npumeruBano. 3a Bpeme HapogHooc-
noboaunavkor pata oBa obnacrt je ypehuBaHa nponuncumMa kao Wo je Ypeaba o kas-
Hama, kojy je 1941. rogmHe goHena komanaa lMocasckor ogpena HOIM-a. Kpuenuxa
[ena, cxogHo Ypenbw, npeacrasrbana cy Hajwmpu peructap genukata (Tpro, 1949:
161-162), a jeqHo o Aena O4HOCWMO Ce M Ha HaMepHO MM HEHAMEPHO U3daBare
napTU3aHckux TajHu (4n. 2 7. 12).

Mo 3aBpeTky pata, PegepatuBHa HapogHa Penybnuka Jyrocnasuja goHena je
3aKoH O HEeBaXHOCTM NpaBHMX Mponuca AoHeTux npe 6. anpuna 1941. roguHe Ha
OCHOBY KOjer Cy MOMEHYTN NPONUCY CTaBIbEHW BaH CHare. 3akOHCKO MHKPUMUHUCAHE
BOjHUX JenukaTta y TOM nepuogy perynucaHo je 3akoHOM O BOjHUM KPUBUYHUM Oenu-
Ma KOjUM Cy perynucaHa KpumBuYHa fena nospege BojHe TajHe: ,O6jaBrbuBame BOj-
He TajHe” (un. 36), ,[poTrB3akoHNTO JonucuBakbe 3a Bpeme pata’ (un. 37) u ,BojHa
wnujyHaxa” (un. 38) (3akoH 0 BOjHUM KpuBUYHUM Jenuma, 1948).

KpvBuyHUM 3aKoHUKOM 13 1951. rogunHe KpUBMYHONPABHA 3alUTUTa TajHOCTM MO-
[aTaka CyLUTUHCKM ce Huje pasnukoBana y ogHocy Ha K3 n3 1929. roguHe. Y dyHk-
LmMju 3awWwTuTe TajHOCTU nopaTaka, oBuM K3-om Buna cy nponucaHa KpvBuYHa gena
y Be3u ca wnujyHaxxom (4n. 105), noBpedom TajHOCTM nucama Unm Apyrux noLnrbKu
(un. 156), HeoBnawheHWM OTKpMBamEM TajHe (4n. 157), n3gaBarbem eKOHOMCKE TajHe
(un. 218), opaBawem cnyx6eHe TajHe (4n. 320) u ogaBakeM BOjHe TajHe (Un. 348).

[JoHowenem YctaBa COPJ 1974. roguHe npoMereH je npaeHu nopegak Jyro-
cnasuje. Op 1976. roaMHe KpMBMYHOMpaBHa 3allTMTa TajHOCTWM nogataka Guna je
ycknafhueaHa ca gpyrum nponucuma koju cy ypehueanu oy obnact. Y K3 COPJ, go-
HeToMm 1976. roguHe, 6una cy, nopen OCTanor, NponncaHa KpUBMYHA Aena y Besn
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ca ogaBatbeM TajHu HeosnawheHom nuuy: LnujyHaxa” (unan 128), ,Ogasawe Ap-
xaBHe TajHe” (unaH 129), ,OnaBane cnyxbeHe TajHe” (unaH 183), ,OpaBame BojHE
TajHe” (4naH 224) n ,HeosnawheHn ynasak y BojHe objekTe 1 npaBrbewe ckula um
LpTexa BojHWX objekaTa n bopbeHnx cpeacTtasa” (unaH 225) (K3 COPJ, 1976). Kpu-
BUYHM 3aKOH 13 1976. rognHe MetbaH je BuLle nyTa u 61o je Ha CHasu 4O AOHOLEH:a
K3 2005. roauHe.

CraBrbatbeM BaH cHare YctaBa CaBesHe Penybnuke Jyrocnasuje, Penybnuka Cp-
6uja je, 2003. roguHe, npomeHuna Hasue K3 CPJ y OcHoBHYM kpuBmYHK 3akoH (OK3).
Wako je nnaHmpaHo aa ce pedopMa KpUBMYHOT 3aKOHOAABCTBA peanuayje Henocpes-
HO Mo ocHMBaky CPJ, HOBM KpyBMYHK 3aKOHWK yCBOjeH je 2005. roauHe kaga je Peny-
6nuka Cpbuja npey3sena HaANEXHOCTM 3a LIENOKYMHO KPUBUYHO 3aKoHOAaBCTBOOBUM
K3-om Hucy ce merane ogpeabe M3 MNpeTXOOHOr 3aKOoHa Koje Cy ce OAHOCMIE Ha
3alUTWUTY TajHOCTU NoAaTaka Kojuma cy perynucaHa kasHeHa fena. Y nepuogy o oo-
HOLLEHa 3aKoHa [0 AaHaLlkMX faHa 0Baj 3aKOH MMAo je HEKONMUKO n3MeHa. HajsHa-
yajHuje n3MeHe, y Jeny Koju ce OQHOCK Ha Ka3HeHa fena y Besu ca ofaBakeM TajHu,
yHeTe cy 2009. roanHe, kaga cy 3akoHOM O n3meHama u gonyHama K3-a noowTpeHe
MWHMManHe Ka3He 3a kpuBuyHa gena ,OnaBare apxasHe TajHe” (yn. 168) un ,Ona-
Barb€ BOjHe TajHe” (un. 183) ca Tpu Ha wecT meceum 3ateopa (K3 PC, 2009). Ocrta-
ne M3MeHe 3aKoHa, y [ieny Kojyu Ce OAHOCM Ha 3alUTWUTY TajHOCTW mogaTtaka, HUCY ce
CYLUTMHCKM Mehsase y OQHOCY KpMBMYHM 3aKoH 13 1976. roguHe.

3akoHogasctBoMm Penybnunke Cpbuje npegmetHa KpuBMYHA Aena HWCY y NoTny-
HOCTM ycknafjeHa ca 3aKOHOZABCTBOM CaBPEMEHMX 3eMarba, an ,aKTyerHn NpaBHu
cuctem Penybrnuke Cpbuje npyxa peanHe OCHOBE 3a OTKpUBaHE W JOKa3nBawe Ha-
BEEHWX KPUBMYHMX Jena 1 cTBapa MOryhHOCT fodaTHOr ycnocTaBrbakba ehKacHUX
KPUMUHANMCTUYKUX U NPaBHUX MHCTUTYTa U METoAA Y NMpaBHKUM nponucuma” (Tenasal
& bjerosuh, 2019: 88).

Be3beaHoCHM acnekT 3alTuTe TajHOCTU nogaTaka

lMpBK HaUMOHaMHW NPONKCHK KojuMa je Buna ypeheHa 3awwTiTa TajHOCTM NoaaTaka
ca 6e3benHOCHOr acnekTa 3acHUBanu Cy ce Ha KOHLENTy onwTeHapoaHe ogbpaHe u
[pyLITBEHE CaMO3alUTUTE, KOjU Ce NpuMewnBao y Tagawkwoj COPJ (Matuh, 2014:
16). 3akoHOM 0 HapoaHoj oabpaxu 13 1969. rogmHe 1 NPONUCHMMa AOHETAM Ha OCHO-
BY OBOr 3aKOHa NpBU NyT je ypeheHa 3awTuta TajHoCTV nopataka ca 6e3benHoCHoOr
acnekta Ha npocTtopuma Cpbuje. Y nepuogy npe AOHOLLUEHA OBOr 3aKkOHa 3aliTuTa
TajHOCTU NoJaTtaka 3acHuBana ce Ha T3B. pecopHoMm mogeny (Matuh, 2014: 17).

3akoHOM 0 HapogHoj ogbpanu (y garbem Tekcty: 3HO) npeu nyT je perynucaHa
TajHOCT nofaraka, y cMucny ,Aaa cy rpafjaHu, pagHe v gpyre opraHusaumje n gpxas-
HW OpraHn Oy>XHW YyBaTu Kao TajHy obaBeLuTeHa U NogaTke Koju Cy 0f UHTepeca 3a
HapoZHy oabpaHy U Koju cy Kao TajHu oapefheHn OBUM 3aKOHOM, APYTMM 3aKOHUMA U
nponucMMa AOHETUM Ha ocHoBy 3akoHa” (un. 149), (BHO, 1969).

Y cknagy ca HaBe4eHUM 3aKOHOM ,TajHW nojauu HapogHe ogbpaHe” ogHocMu
Cy Ce Ha ,[OKyMeHTa, MaTepujaniHa CpeacTea, 0bjekte, Mepe, Kao 1 Apyre YuHeHULE
Koje Cy npornalleHe TajHUM of CTpaHe HagnexHux oprada” (4n. 150), (3HO, 1969).
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OBwvM 3akoHOM BMIO je perynucaHo Aa ApXaBHU cekpeTap 3a HapodHy ogbpaHy
JedmHuLLe KpuTepujyme 3a yTBphuBarbe nogataka of 3Havaja 3a opyxaHe cHare Koju
ce MOopajy YyBaTu Kao BOjHA TajHa, Kao W HauvH HMX0Be 3awwTuTe, ok je CaBesHo
13BpLUHO Behe BMNo HagnexHo Aa AedumHuwe Kputepujyme 3a ogpehuearse noga-
Taka 3HavajHWX 3a HapogHy oabpaHy M3 Oenokpyra ApXaBHUX OpraHa W pagHux u
LPYruX opraHusaumja, koju ce Mopajy YyBaTu kao ApXKaBHa uUnm cnyxbeHa TajHa, kao
1 obaBe3He Mepe 3a HKxoBy 3awTUTy. CXOOHO TOME, pafHe U Apyre opraHusauuje
1 OpxaBHW opraHn bunu cy y obase3n Aa y CBOjUM OMLITUM aKTUMa ogpeae TajHe
nogatke, AeduUHULLY BpCTe nodaTtaka of UHTepeca 3a HapogHy oabpaHy, U3 UXOBOr
Jenokpyra, U ogpeae afgeksaTHe Mepe W MOCTYMKe 3a hMxoBy 3awTuTy (un. 151),
(3HO, 1969).

OBuWM 3aKOHOM MO NPBU NYT je perynuncaHa u 3alTuTa TajHOCTU nofgaTaka npume-
HOM Mepa KpunTorpadpcke 3alTuTe NPUIIMKOM NPeHoca TajHUX Nofataka TEXHUYKMM
cpeacTemma Bese (un. 152), (3HO, 1969).

Ypenbom o kputepujymuma 3a ytephuBare TajHUX nogaraka HapogHe oabpaHe
M 0 MepamMa 3alTuTe TakBux nopataka us1969. roguHe, goHeToM Ha ocHoBy 3HO
13 1969. roaunHe, 6nke je ypefeHa TajHOCT nofaTaka. Ypeabom cy, nopen ocTanor,
JedmHncaHe BpCTe TajHUX nogaraka, Koju cy, CXOQHO Kputepujymmma 3a yTephusarse
TajHMX nogartaka HapogHe oabpaHe, oapefuBaHn ApxaBHOM, BOJHOM Wnu crnyxbe-
HOM TajHOM.

TajHOCT nopaTaka koju cy ce ogpehusanu BojHOM TajHom Guna je 6nike ypeheHa
MpaBunHUKOM 0 KpuUTEpUjyMUMa 3a YTBpHMBake Nofataka Koju NnpeacTaBrbajy BOjHY
TajHY, Kao 1 0 HauMHY HuxoBe 3awwTute u3 1970. roanHe, LOHETAM Ha OCHOBY NOMEHY-
Tor 3HO. Y cknaay ca HaBedeHMM NpaBWIHUKOM BMIIO0 je nponMcaHo Aa ce nogaumma
3HaYajHUM 3a OpyXXaHe cHare, KOju Cy ce Mopanu 4yBaTh Kao BOjHa TajHa, cmaTpanu
,10aLK Koju cy ce OOHOCWUNW Ha OenaTHOCT jeduHuua M ycTaHoBa JyrocrnoBeHcke
HapoZHe apmuje n jeamHuua n cnyx6bu TeputopujanHe oabpaHe, a 3a koje ce npo-
LeHOM yTBpAW Aa 6u HUXOBO 0faBare HEeMno3BaHWM NULMMa MO0 HaHEeTM LUTETY
opyXaHuM cHarama” (4n. 2).

HaBefeHvM npaBuIHUKOM AeUHUCAHM CY U CTEMEHW TajHOCTU BOJHUX TajHUX MO-
[aTaka: CTporo noBepIbLMBO, NOBEPIHLUBO U MHTEPHO.

NoHowenem Hoor 3HO, koju je 61o Ha cHasm og 1974. roguHe, Huje Guno 3Ha-
YajHMjUX NPOMEHa Y perynucarby TajHoCTV Nofataka y OOQHOCY Ha NMPETXOAHMU 3aKOH.
OBvM 3aKOHOM M3MEHEHO je NOjMOBHO ofdpefere TajHOr nogaTka y OAHOCY Ha npeT-
XOAHM 3aKoH (un. 196).

Y cknagy ca 3HO un3 1974. roguHe, 1975. roouHe ooHeTa je Ypeaba o kputepujy-
MUMa 3a yTBphMBakbe TajHUX NofaTaka v 0 Mepama 3aluTuTe TakBuX nofgaTtaka Kojom
je npawu nyT ypefeHa nocnosHa TajHa (4n. 10).

Hosum lMNpaBunHukom o Kputepujymmnma 3a yTBphuBare nogataka 3HayajHux 3a
opyXXaHe cHare, Koju ce Mopajy 4yBaTh Kao [ApxaBHa UMW BOjHA TajHa, U O Ha4uHy
tuxoBe 3awTnTe n3 1975. rognHe, goHetum cxogHo 3HO n3 1974. roguHe, Gunm cy
nponucaHun KpuTepujymm 3a yTephrBare nofgataka 3HauyajHUX 3a opyxaHe cHare, Koju
ce Mopajy YyBaT¥ Kao ApXaBHa MMM BOjHa TajHa, Kao 1 HaumMH HuxoBe 3awTtute. Osum
NpaBWIHUKOM NOjMOBHO oapehere ApxxaBHe W BOjHE TajHe pasnuKyje ce y OAHOCY Ha
npeTxogHe nponuce (4n. 15). OpxxaBHoM TajHOM ogpefjuBaHu cy nogaum 0 OpyxaHum
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cHarama 1 nogauy o MriaHoBMMa ¥ NpunpemMamMa opyxaHux cHara 3a ogdpaHy 3a koje
On ce npoueHOM yTBPAWIO Aa OU HUXOBUM OTKPUBAHEM MOFSIE HACTYMUTK LUTET-
He nocneguue 3a ogbpaHy u 6e3benHoOCT 3emrbe (Un. 17). BojHoM TajHOM cmaTpaHu
Cy NodaumM O OpyXXaHUM CHarama, O NnaHoBMMa W NpunpeMamMa OpyXaHux cHara, o
CPEACTBMMA HaopyXara W BOjHOj OMpemu, O BOjHUM O6jekTUMa 1 nocTpojeruMa un
CBW OCTanu Nofaum Koju ce 0gHOCe Ha JenaTHOCT OpyxaHux cHara, a 3a Koje bu ce
MPOLEHOM YTBPAMIIO Aa OM HMXOBO OTKpPMBaH-E€ MO0 M3a3BaTy LUTETHE Nocneaumue
3a OpyxaHe CHare 1 h1xoBe npunpemMe 3a oabpaHy 3emroe (4. 18).

Y 3akoHy o0 onwTeHapoaHoj ogbpann 13 1982. rogmHe Huje Gruno 3HavajHUjux Npo-
MEHa y perynucary TajHOCTU nogaTtaka y 0OAHOCY Ha NMpeTxodHe 3akoHe. M oBuM 3a-
KOHOM BMIT0 je NPOMEHEHO NOjMOBHO opehere TajHor noaatka (4. 175).

3akoHom 0 ogbpaHu 13 1993. roauHe TajHOCT nogartaka buna je perynucaHa Ha
HaYMH Kako je TO BUno 1 y NpeTxogHUM NponucKma, ca Mawum n3MeHama. Heke oa
M3MeHa ogHoce ce Ha NojMOBHO oapefere TajHor nogatka (4n. 67) u HagnexHoOCTK
3a nponvcuBame Kputepujyma 3a ogpehuBare TajHUX nogaraka CxogqHO HOBOM Ap-
XaBHOM ypeheby.

Y cknagy ca oBuM 3akoHoM, 1994. roguHe foHeTa je HoBa Ypenba o Kputepujymu-
Ma 3a yTBpfMBake nogartaka 3HavajHWX 3a ogbpaHy 3emrbe Koju ce Mopajy vyBaTtu
Kao ApKaBHa Unu cryxbeHa TajHa v 0 yTBphMBaky 3afataka v nocrnosa of nocebHor
3Havaja 3a oabpaHy 3emrbe Koje Tpeba LTUTUTM NprMeHOM nocebHMx mepa 6e3bes-
HocTn. OBOM ypenbom HUcy ce 3HayajHuje Mewane oapenbe npetxogHe ypenbe, y
[eny Koju ce OAHOCU Ha perynucare 3aluTuTe TajHOCTU nogataka HapoaHe oabpaHe.

Hoswu lMpasunHuk 13 2001. roguHe o Kputepujymuma 3a yTBphMBarke nopataka
o Bojcum Jyrocnasuje, koju npefctaBrbajy BOjHY TajHy, CTENEH BOjHE TajHe U Mepe
3alITHTE 32 HMXOBY 3aLLTUTY, OOHET je Ha OCHOBY 3akoHa O ogbpaHu n3 1994. ro-
AvnHe. tbume cy bunu nponucanu kputepujymn 3a yTBphMBare nogaraka aHavajHux
3a BJ koju npeacraerbajy BOjHY TajHy, Kao U HaYWMH HMXOBE 3aLUTUTE Y KOMaHaama,
ycTaHoBaMa U jeguHulamMa Bojcke.

Y 0BOM NpaBuWIIHKKY NOjMOBHO ofpehere BojHE TajHe pasnuKyje ce y 0gHOCy Ha
NPETX04HM NPONKC, Y CMUCIY Aa BOjHY TajHY ,NpeacTaBrbajy nogauy o Bojcuu, o nna-
HOBMMA ¥ npunpemama Bojcke, 0 cpefcTBMMa Haopyxara W BOjHOj ONpeMu, O BOj-
HUM 06jeKTMa 1 NOCTPOjeHMMa 1 CBY OCTanm NofaLu Koju ce 04HOCe Ha AenaTHoCT
Bojcke 3a koje ce npoLeHOM yTBpaM fia 61 HMXOBO OTKPUBaH-E MOITIO M3a3BaTh LUTET-
He nocneauue 3a Bojcky 1 keHe npunpeme 3a ogbpaHy 3emrbe” (4n. 12).

Crynarem HoBor 3akoHa 0 oabpaHu, Koju je 6uo Ha cHasu og 2007. roguHe, oneT
ce MeHa NojMOBHO ofpefewe TajHor nogarka (4n. 102).

CxogHo HaBefeHOM, 3akrbydyje ce da je y nepuogy og 1969. no 2010. roguHe oBa
obnact ypehusaHa y BuLLE Nponuca, y Aeny Koju ce ogHoCU Ha oapefjuBarbe TajHOCTM
nogaraka, Ha4uH MocTynawa ca TajHUM NoAauuma, Kao 1 Ha onwwTte u nocebHe mepe
3awTtnTe TajHMx nogataka. Mopen 3akoHa o ogbpaHu, oBa obnact 6una je perynu-
caHa 1 3aKOHOM KojuM je B1o perynucaH pag cnyxou 6e36eaHOCTM, 3aKOHOM KOjuM
Cy perynucaHe akTmBHOCTM MUHUCTapCTBa CNOMbHUX NOCNOBa, 3aKOHOM O MOMNMLMjK,
Kao 1 OCHOBHMUM 3aKOHOM Y 0bnactu yHyTpalkux nocnosa (flasuh, 2017, ctp. 208).
O.a obnacT je, mopen NOMeHyTUX 3akoHa, buna bnwxe ypefueaHa n GpojHUM nog-
3aKOHCKMM akTuMa — ypeabama, npaBuiiHULMMA, YIYTCTBUMA W Ap. KOjU1, YIMaBHOM,
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Hucy 6unm mefycobHo ycknafheHu, 360r Yera je TeLIKO 3aKibyYnTh Ha KOjUM NpaBHUM
NPMHUMNMMA Ce 3acHUBana TajHoCT nogataka y Tom nepuogy (Monosmh, 2009: 4-5).

Cse Beha 3abpvHYTOCT ApxaBe 3a HaumoHanHy 6e3begHocT, y aeny Koju ce oa-
HOCW Ha 3alUTUTy TajHOCTW MmogaTtaka, AOMpuHena je Aa npaBHa 3allTuTa TajHOCTH
nogaTaka gobuja cBe Behu 3Ha4aj pagy ocTBapera HeHor yTuuaja Ha NpucTyn WH-
opmaumjamareHepanHo. CTpaTeLukm KOHLENT Ha OCHOBY KOjer je ycnocTaBibeHa
3awTnTa TajHOCTM nogataka y Penybnuuy Cpbuju 3acHuBa ce Ha CTpartervju Haumo-
HanHe 6e3benHocTn Penybnuke Cpbuje, Ctpateruju onbpare Penybnunke Cpbuje u
Ctparteruju pa3soja MHopMaLMoHOr ApyLITBa U MHopMmaLmoHe 6e3beaHoctn y Pe-
ny6nuum Cpbwju.

Y nepuogy oa 2004. no 2010. rogrHe npaBHU OKBUP KOjUM je ypefuBaHa TajHoCT
nopataka y Cpbuju npetpneo je ogpeheHe pecbopme, CXOOHO aKTyenHUM CTaH4apau-
Ma mehyHapoaHor npasa Koju ce NpeBacX0fHO OAHOCE Ha OCHOBHE MNpUHLMME caBpe-
MEHOr AeMOoKpaTCKOr ApyLUTBa.

[JoHowerem 3akoHa 0 cnobogHOM NpUCTYNy MHOPMaLjama Of jaBHOr 3Havaja
2004. roguHe, 3akoHa o 3aWwTuTy nogataka o nnyHocTn 2008. roguHe n 3akoHa o Taj-
HOCTV nofataka, HajaHayajHWj1ux CUCTEMCKMX NPonuMca Kojuma je perynmncaHa sawtura
TajHOCTW NoAaTaka, OCTBAPEHO je ycarnallaBake HalMOHanHor NpaBHOr OKBMpa ca
npaBHUM OKBMPOM EBponcke yHuje y oBoj obnact. Cnopasymm koje je Penybnuka
Cpbuja 3akrbyumnna ca wecHaecT mehyHapogHux cybjekata (KaHuenapwuja Casera,
2024), y Be3M Ca pa3MEHOM M y3ajaMHOM 3aLUTUTOM TajHWUX nodaTtaka, uay y npunor
TBPAHM O ycarnalleHoCTU MOMeHyTor npasHor okupa. OBaj NpaBHM OKBUP YMOT-
nyweH je 2016. roguHe goHowewem 3akoHa o MHgopMaLmoHoj 6e3begHocTy.

3aKkoH 0 TajHoCTM nogataka Ha cHasm je og 2010. roguHe. Hbume je perynucaH
jeQVHCTBEH cucTeM oapefnuBata 1 3alTUTe TajHOCTU NofaTaka Koju Cy 04 uHTepeca
3a HauMoHanHy 1 jaBHy 6e36egHOCT, ogbpaHy, yHyTpallke 1 crorbHe nocnose Pe-
nybnuke Cpbuje, 3aUTUTY CTpaHUX TajHUX nogaTtaka, NpucTyn TajHUM nogauuma u
npecTaHak HUX0Be TajHOCTU, HAANEXHOCT opraHa 1 Hag3op Had crnpoBoferem 0BOr
3aKOHa, OAroBOPHOCT 3a HeusBplUaBake 0baBe3a M3 OBOr 3aKoHa, Kao v apyra nu-
Takba 0f 3HaYaja 3a 3alUTUTY TajHOCTM nogartaka.

3aKoHOM O TajHOCTM MPONMCAHO je Aa Ce ,TajHUM NoAaTKOM MOXE OApeauTY Noaa-
TaK Koju je og uHTepeca 3a Penybnuky Cpbujy unjum 61 oTkpuBareM HeosnaheHom
nuuy HacTana wTeTa, ako je notpeba 3awwTute uHTepeca Penybnuke Cpbuje npetex-
HuWja og MHTepeca 3a cnoboaaH NpucTyn nHpopMaumjama og jaBHor 3Havaja” (4n. 8).

OBuWM 3aKOHOM YKMHYTE Cy BPCTE TajHKX nogaTaka ,crny»0eHa TajHa” u ,BojHa Taj-
Ha".

3Havaj 1 npoueHa TajHUX nogaTtaka, kao W WTeTHe nocneauue koje 6u morne
HaCTYNUTW HUXOBUM OTKpPUBaHEM, U Jarbe cy bunu ocHOB 3a yTBphuBawe jeaHor
0f, YeTUpM CTeneHa TajHOCTU: ,ApXaBHa TajHa”, ,CTPOro NOBEPSLMBO”, ,MOBEPIBUBO”
U MHTEPHO” (4n. 2).

Ha ocHoBy 3akoHa 0 TajHOCTV NofaTaka AOHETO je BULLIE Nponuca Kojuma je bnvxe
ypefeHa oBa obnacT, a ogHoce ce Ha: nocTynak ogpehuBara cTeneHa TajHoCTu, no-
cebHe Mepe 3aliTuTe TajHUX nogaTtaka, Hag3op U YHYTpaLlky KOHTPOIY, eBuaeHUMje,
nocTynak 03HavaBawa TajHOCTU U Apyra NnuTama of 3Havaja 3a 3alTuTy TajHOCTH No-
fataka. To cy: Ypenba o obpacumma 6e36eHOCHMX ynUTHKKA, Ypenba o CagpKuHu,
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061Ky 1 HauMHy JocTaBmbaka cepTudmkara 3a NpucTyn TajHM nogaumma, Ypeaba
0 CagpXuHu, 06nUKy 1 HaunHy BoReHa eBMAEeHUMj@ 3a NPUCTYN TajHUM Mogauuma,
Ypenba 0 HauMHy 1 NOCTYMKY 03Ha4YaBaH-a TajHOCTH NodaTtaka, OAHOCHO AOKYMEHaTa,
Ypenba o nocebHMM Mepama HaZ3opa Haf NocTynaweM ca TajHUM nogauuma, Ypea-
6a o Gnvkum KpuTepujymuma 3a ofpehuBare CTeneHa TajHoCTH JpxaBHa TajHa” 1
,CTPOro noeeprbuBo”, Ypeaba o bGrivkmm kputepujymmma 3a ogpefuBame creneHa
TajHOCTU ,MOBepbUBO” U MHTEPHO” Y MuHncTapcTBy ogbpaHe, Ypeaba o 6nvxum
KpuTepujymrma 3a ogpehuBare cteneHa TajHOCTH ,MOBEPIbUBO” U ,MHTEPHO” Y Opra-
HUMa jaBHe BnacTtu, Ypenba o nocebH1M Mepama hUsnNYKO-TEXHUYKE 3aLUTUTE TajHUX
nogataka, Ypeaba o nocebHMM mMepama 3alituTe TajHuX nopataka y nHdgopmaumo-
HO-TENEKOMYHMKaLMOHUM cucTeMuma, Ypegba o nocebH1m Mepama 3alutuTe TajHuX
nogaTtaka koje ce ogHoce Ha yTBpfuBake UCMYHEHOCTH OPraHM3aLMOHNX U TEXHWUY-
KX yCrioBa Mo OCHOBY YTOBOPHOT OAHOCA.

3aKkoHOM O TajHOCTM MofjaTaka MponucaHa Cy M KpUBMYHA Aena y Besn ca He-
oBrnawheHUM OTKpUBaHEM TajHWX NOAaTaka HenosBaHoM nuuy (4n. 98), Koja Hucy
ycarnaweHa ca ogroapajyhum ogpeabama KpvsuyHor 3akoHuka (4n. 316, un. 369
un un. 415), wWrto npeacrasrba Npobnem y NpaBHO-4OrMAaTCKOM M NPaKTUYHOM CMUCTTY
(KoBaueBwuh & Munoweswuh, 2022: 99).

3aKkrbydyak

Mpeu nponncy Ha npocTopy Cpbuje Kojuma je perynucaHa 3aTuta TajHOCTU no-
fataka gatupajy u3 30-Tux rognHa XX Beka. Y nodeTky je oBa obnact 6una perynu-
caHa ca KpMBUYHOMpaBHor, a 3aThM 1 6e3begHocHor acnekTa. Y nepvogy og 1929. no
1969. rognHe nponwucy Koju cy ypefiuBanu oBy 06nacT OQHOCUNN CY Ce MPBEHCTBEHO
Ha KPMBWYHOMpPaBHY 3alUTUTY TajHOCTU nNoaaTtaka.

Ca 6e36eaHocHor acnekTa oBa obnact perynuwie ce 1969. roguHe. Y nepvogy oa
1969. no 2010. roguHe, 3awTiTa TajHOCTM NodaTtaka 6una je Tpu nyTa perynucaHa y
okBupy 3akoHa 0 oabpaHW U NOA3AKOHCKUM akTUMa AOHETUM Ha OCHOBY OBOT 3aKOHA
(1974, 1994. 1 2007. roguHe). Y cknagy ca pesynTtatma CnpoBefeHe KomnapaTueHe
aHanuse NOMeHyTUX Nponuca 3akrby4yje ce ga je ypehere oe 0bnacTu npetpneno
roTOBO He3HaTHe NMpoMeHe Yy HaBedeHoM nepuody. OHe cy ce, yrnaBHOM, OfHOCUME
Ha nojMoBHa ogpeheHa TajHor nogaTka, HaaneXHOCTW y Be3n ca ogpefmBarem Taj-
HOCTM 1 MepabUXoBe 3aLlTuTe.

Og 2010. rognHe, CTynaweMm Ha CHary 3akoHa o TajHOCTV nogaTaka, 3awTuTa Taj-
HOCTM nogataka y Penybnuuu Cpbuju ypeheHa je cBeobyxBaTHO M Ha jeAMHCTBEH
HauuH. Hanme, HanyLTeH je cMCTeM 3allTUTe TajHOCTW NojaTaka 3acHOBaH Ha T3B.
PECOPHOM HWBOY, OOHOCHO CBM PEeneBaHTHU opraHu cy y obasesn Aa npumemsyjy
naeHTnYHe ogpenbe nponuca Kojuma je perynucaHa TajHoOCT nogatka.

OBvIM 3aKOHOM ¥ NponMcKMa AOHETUM Ha OCHOBY hera ypeheHa je 3awTtuta Taj-
HOCTW nogaTtaka u y obnactuma koje [0 Taga Hucy bune perynucarHe noctojehnm
nponucmma, nonyT 3alTuTe TajHOCTU NoAaTaka y cajbep npocTopy, kao 1 yBohere u
npuMeHa MefyHapogHWX CTaH4apaa y Besu ca 3allTUTOM TajHOCTU nojartaka, LUTo je
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JOonpuHeno ocTeapueamy komnatnbunHoctn Penybnuke Cpbuje ca mehyHapoaHum
cuctemom 6e3benHOCTH.

YcarnaleHocCT HaluMoHamnHux nponuca y 0bnacTu 3alTute apKaBHe TajHe ca npo-
nucyMa caBpeMeHUX 3eMarba JOMNpUHENa je 1 MHTEH3UBMpakby capadtke Penybnuvke
Cpbuje Ha mefhyHapoaHom nnaHy y obnactu 6e3beaHoctn. OBK nponucy cy ycarna-
LUeHW 1 ca CTaHaapavMma caBpeMeHor gemokpatckor gpywTea. C TvM y Beau, Moxe
Ce 3aKkibyunTy Aa je 3awTuTa ApXaBHe TajHe Ha npoctopy Cpbuje perynucaHa y ok-
BYPMMa MOZEPHOT NpaBHOr cucTemMa.

Motpeba 3a HOBENMpaEeM akTyenHUX HaLMOHarHMX nponuca Kojuma je ypehexa
3alUTuTa TajHOCTM NogaTaka cBakako NocToju, nocebHo 3akoHa 0 TajHOCTW nofaTaka.
Y npunor 0Boj TBPAH:M rOBOPU M YnkbeHUL@ Aa 0Baj 3aKOH UMa oapefjeHe HepocTar-
ke. Haume, aHanmsom 3akoHa 0 TajHOCTM nNpuMeneHo je Aa Cy NOjeauHN CEerMeHTU
3aluTMTE TajHOCTU nodataka HededmHucaHn (Huje ogpefheHo HaumoHanHo Teno 3a
akpeauTaumjy MHQOpMaLMOHO-TENEKOMYHUKALMOHNX CUCTEMA HAMEHEHWX 3a PYKO-
Bakbe TajHUM nogauuma), nojeanHe ogpende 3akoHa HUCY HajjacHuje aeduHucaHe,
na moxe Aohu 4o pasnuuuTor Tymadewa NpunmnkoM wmxose npumeHe u ap. C tum y
Be3u, uMajyhn y Buay 3Havaj obnacTu kojy ypefyje oBaj nponuc, Moxe ce 04YeKMBaTu
fa he pag Ha usmeHama v gonyHama 3akoHa O TajHOCTW nofaTaka OTMOYEeTU Y CKO-
pujem nepmogy.

Mopen n3meHe 3akoHa O TajHOCTW nogaTtaka Guno Gu LenncxogHo M HOBENK-
pake KprBUYHOT 3aKOHMKaA, Nopes 0CTanor 1 pagw ycarnallaBaka KpUBUYHOMNPaBHE
3alUTuTe TajHUX NnogaTaka.
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[pxaBHa TajHa — eBonyLMja NpaBHor ypehera 3allTuTe TajHOCTU Nofataka

Pes3ume

[, HajpaHujer nepuoga Brnagapu cy ogpeheHe BojHe, aunnomarcke u oba-

BeLUTajHe NofaTke Tajunu, Kako og Apyr1x ApXasa Tako 1 04 CBojux rpafaHa,
pagu 3awTuTe BUTanHUX MHTepeca apxase. Ca pa3BojeM OemMOKpaTcKor ApyLiTBa
jaBrbajy ce ctaHgapau TPaHCMAapPEHTHOCTM NO CBUM nUTakbuMa (yHKLUMOHMCaa ap-
XaBe, LUTO je JONPUHENo 3aBpUHYTOCTH (anu 1N 3anHTEPeCOBaHOCTU) jaBHOCTU 3a On-
paBAAHOCT TajHOCTK NogjaTaka u MoryhHocT wirxoBe 3noynoTpebe. CTora ce ykasana
notpeba ga ce ApxaBHa TajHa TpeTupa afekBaTHO BPEMEHY Y KOME XMBMMO W [a
Ce y aKTyenHOM NpaBHOM CUCTEMY ypeau Tako Aa, Y OQHOCY Ha apyre TajHe, byae y
hyHKUMjM 3aLUTUTE HALMOHAMHMX MHTEpeca, Boaehu NpuTom padyHa 4a ce He yrpose
[OCTUrHyTa npaea 1 cnoboge caBpeMeHOr ApyLUTBa.

OBuM ucTpaxuBarwem 00yxBaheHn Cy NPOMMCK KojuMa je perynucaHa awTuta
ApxaBHe TajHe Ha npocTtopy Cpbuje, ca hokycom Ha 3alITUTY TajHUX nodaTtaka Koju
Ce 0HOCEe Ha opyxaHe cHare 3emrbe, y nepuody og 1929. roguHe fo faHac. Haee-
JOEHW MPOMUCK aHanu3vpaHu cy ca KpMBuYHoMNpasHoOr 1 6e3beqHOCHOr acnekTa oBe
obnactu.

Lnrb nctpaxmveatrba jecte carnefaBame passoja npaBHor ypehera oBe obnactu,
nocebHO H-EeroBa 3aCHOBAHOCT Ha CaBPEMEHMM CTaHZapauMa Mo y30py Ha Apyre
3emrbe. 3a notpebe ncTpaxueamwa kopuwheHe cy NpaBHO-ZorMarcka mMeroaa, Kom-
napaTtuBHa MeTofa, MeTofda CeKyHAapHe aHanvae 1 MeTofa aHanuse cagpxaja.

CxogHo pesynTaTtma UCTpaxuBatkba, 3aKibydyje Ce 4a je 3allTuta ApXKaBHe TajHe
Ha npocTopy Cpbuje Guna perynucaHa y okBMpMMa MOAEPHON MPaBHOr CUCTEMA KOjU
Ce 3aCHMBAO Ha CTaHZapaumMa W NPMHUMNMMA 3aliTWTe TajHOCTM nodataka no y3opy,
a y3 Marno Kallkere, Ha Apyre CaBpEMEHE 3eMIbe.

Kao u y cnyyajy opyrvix 3emarba, KpUBMYHOMPABHA 3alUTUTa TajHOCTW Nojataka
npetxoamna je wuxoBoj 6e36eaHOCHO] 3awTuTK. MpBK Nponuc Kojum je perynucaxa
3alTtuTa TajHux nogataka je KpusuyHu 3akoHuk KparbesuHe CXC 13 1929. roguHe y
Kojem Cy Taga nNpBu MyT NpenosHate YeTnpy BPCTe TajHM (OpXKaBHa TajHa, NpuBaTHa
TajHa, cnyxbeHa TajHa u habpuyka/TproBayka TajHa) U kojum cy Buna nponvcaHa
KpMBMYHa ena nospeae Tux TajHu. BojHa TajHa 6una je perynucaHa BojHum Kpyeud-
HUM 3akoHuKom 13 1930. roamHe.

CneumndmryHOCT Cprickor 3aKOHOAABCTBa, kapakTepucTMyHa 3a nepwog og 1930.
00 1951. roguHe, orneaa ce y NpUMEHM BOjHUX nMponuca y yHKLUMjW KpUBMYHONPAaBHE
3alUTMTE OpYyXaHWX CHara, nopea ocTasnor vy Aeny Koju ce OAHOCK Ha 3aLUTUTY BOjHE
TajHe. Ta npakca je npomerweHa 1951. rogunHe, AOHOLEHEM HOBOI KpUBWUYHOT 3aKO-
HUKa KOjuM cy obyxBaheHa 1 KpyBUYHA Aena NpOTUB OPYXaHUX CHara, Ha UCTU HaunH
1 nog UCTMM YCNOBMMA Kao 1 3a ocTane ApyLwTBeHe BPEQHOCTMU.

3awTunTa TajHoCTU nogartaka ca 6e3begHOCHOr acnekTa jaerba ce 1976. roguHe
perynucawem nponuca Kojuma je ypefusaHa HapogHa ogbpaHa. Tako3BaHu pecop-
HWU MOAEN 3alTuTe TajHOCTM nodaTtaka, Koju je pasnmnkoBao BPCTE TajHU U HUXOBY
3awTUTy nocebHMM mponucuma, npumersmao ce ao 2010. roguHe, kaga je AoHeT
3akoH 0 TajHOCTM nogaTaka. Hbmme je obnacT 3awTuTe TajHOCTM NogaTtaka npau nyT
ypeheHa Ha jeouMHCTBEH M cBeobyXxBaTaH HauvH, y cknagdy ca caBpeMeHUM MehyHa-
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POAHWMM CTaHAapavma 3alTuTe TajHOCTW nojataka Koju cy npuMersusaHu y EBpon-
CKOj YHUjW, KA0 U CTaHZapAVMMa CaBpEMEHOT AEMOKPATCKOT ApyLUTBa.

WNako ycknafmsare nponuca kojuma je buna perynucaHa 3awtuta TajHux noga-
Taka ca CIMYHUM MponucumMa Apyrux 3emMarba Huje U3BpLUEHO Y NOTNYHOCTH, Y CBa-
KOM 0f nepuoga koju cy 6unu npeameT OBOr UCTPaXMBaka 3aKOHOAABCTBO je buno
(pyHKLMOHANHO, Y CMUCAY afieKBaTHE 3alUTUTE TajHOCTU NoAaTaka, LUTo ce MOXe Mo-
TBPAMTY U Ha OCHOBY KOHCTaHTHOr noBehara obuma yyelwha Penybrnuke Cpbuje Ha
mehyHapogHom nnaHy y obnactu 6e3begHocTu.

AKTyenHu npaBHM OKBMpP 3alTuTe TajHOCTM nmopaTaka Penybnuke Cpbuje yc-
knafeH je ca npaBHMM OKBMPOM EBpoMcke yHuje, C TUM LUTO Ce MOXE KOHCTaToBaTu
[a HUCY CBMW MPOMNMCK Yy MOTNYHOCTY ycarnalleHn ca NponMcuMa CaBpemMeHnx mehy-
HapogHux cybjekarta.

Motpeba 3a HoBenMpakemM OBUX MPOMUCA, NPBEHCTBEHO 3akoHa O TajHOCTW No-
[aTaka, 3acHMBa Ce 1 Ha YMHEHULM [ia OBaj 3aKOH MMa oapefieHe HegocTaTke, Kao
LUTO Cy HeypeheHOCT nojednHMX CermeHarta 3awTuTe TajHOCTM nogartaka, nojeauHe
oppenbe 3akoHa HUCY HajjacHuje aedmHucaHe u ci. Takohe, HoBenupame 1 Kpneny-
HOT 3aKOHUKa BGMNo 6u LenncxogHo paaw ycarnallaBama KpUBMYHOMPABHE 3allTUTE
TajHUX nogaraka.

KrbyuHe peun: OpxasHa majHa, 3awmuma majHocmu, Nponucu, KpusuYHornpasHa
3awmuma, 6e3b6e0HOCHa 3awmuma.

© 2024 Aytop. O6jaBuno BojHo derno (http://www.vojnodelo.mod.gov.rs). OBo je una-
HaK OTBOPEHOr npucTyna n auctpubympa ce y cknagy ca nuueHuom Creative Commons
(http://creativecommons.org/licenses/by/4.0/).

©MO

1/34



STATE SECRET - EVOLUTION OF LEGAL
REGULATION OF THE PROTECTION OF
CLASSIFIED INFORMATION

Nenad N. Kovacevié¢'

Hocmasrben: 10.07.2024. Jesuk pada: Cpnicku
KopueosaHo: 25.08. n 15.09.2024. Tun pada: npernegHn pag,
lpuxeaheH: 24.09.2024. DOI 6poj: 10.5937/vojdelo2404019K

From the earliest times rulers kept certain military, diplomatic and
intelligence information secret, both from other states and their
own citizens to protect vital state interests. The development of demo-
cratic society brought about transparency standards in all matters of the
functioning of a state, which has increased the concerns (and interest
as well) of the public about the justifiability of classified information, and
the possibility of misuse thereof. Hence, a requirement emerged to treat
state secrets in accordance with the times we live in, and to regulate
them by the current legal system so that, in relation to other secrets,
they are an asset for the protection of national interests, concurrently
paying attention not to jeopardise achieved rights and freedoms of the
modern society.

This research has encompassed regulations that govern the protec-
tion of state secrets in Serbia, with focus on the protection of classified
information relating to the armed forces of the country in the period from
1929 until today. The goal of the research is to analyse the development
of legal regulation of this area, particularly its basis in modern stand-
ards modelled on other countries. Legal-dogmatic method, comparative
method, method of secondary analysis, and method of content analysis
were used for the purpose of this research. According to research re-
sults it can be concluded that the protection of state secrets in Serbia
has been regulated following the example of other modern states.

Key words: state secret, protection of secrecy, regulations, criminal
protection, security protection.
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Introduction

Every day, organisations, people, and billions of devices linked to information
systems generate, process and use data for various purposes. In 2021, the
volume of the generation of such data amounted to 2.5 quintillion of bytes per day.
A smaller portion of the said data, still constituting a considerable quantity, deserves
particular attention because they relate, among other, to information of state interest,
such as information that refer to territorial integrity and sovereignty, protection of con-
stitutional order, human and minority rights and freedoms, national and public security,
defence internal and external affairs, and similar.

Generally accepted term for such type of information is state secret, given that that
information is of state interest. The complexity of this area has contributed to the fact
that consensus has not been reached yet on the universal definition of this notion. The
specific nature of such information in comparison to other information is reflected in
their significance in the context of national security.

Apart from the said, to understand the problem, it is necessary to have in mind the
accepted international standards pertaining to the rule of law and respect for human
rights defined by the Universal Declaration on Human Rights of 1948, and the Euro-
pean Convention for the Protection of Human Rights and Fundamental Freedoms of
1959, as well as the development of judiciary, which is harmonised with the require-
ments of a state and society to ensure the rule of law and enhanced legal security. In
modern democratic societies, people, aware of their rights and freedoms, insist more
and more on the transparency of work of their government demanding to be informed
about all segments of its work and even those that imply the access to said infor-
mation. Having that in mind, one can deduce how significant and complex the legal
regulation of this area is, given that it would serve as a basis for the establishment of
balance between fundamental rights and freedoms and national security.

For that purpose, a comparative analysis was carried out of the main and auxiliary
legislation that regulate the criminal and security aspect of the protection of classified
information in Serbia in order to examine the development of these regulations and
their harmonisation with other modern countries.

State Secret

Georg Simmel claims that the capability to maintain secrecy is one of the greatest
accomplishments of humanity, since that capability is an important and unavoidable
segment of human individualisation, and he concludes that the capability to maintain
secrecy is a socio-historical product (Simmel, 1950: 330).

With the emergence of human society, the first secrets appeared as well as the
need to hide the most significant information from external and internal enemies.

The first discourse on information secrecy appeared in the ancient times (Fou-
cault, 2012: 11) and it changed throughout the history. At that, the awareness of the
necessity to create and protect secrets, in their diverse and changing manifestations
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remained unchanged from the ancient times till the period of modern society (Dewer-
pe, 1994: 11).

Analysing the history of information secrecy, it can be concluded that the subject
of a secret can be past, present of future facts, and that there were several types of
secrets generated as the result of socio-historical processes.

In the earliest period of human society, the nature of a secret was that of a cult or
religion, and with the development of the society and the emergence of the need for
mutual interaction other types of secrets appeared such as military and diplomatic
secrets.

The secrets that were of vital interest for the state were classified as state secrets,
and their conceptual determination changed from period to period. In that context, Al-
eksandar Bodrozi¢ claims that the right to a secret is of great importance for the secu-
rity of an individual, collective, and state in particular, given that classified information
mostly referred to the information that was of crucial significance for the functioning of
a modern state (Bodrozi¢, 2019: 228).

The term “state secret” was recorded for the first time in the Annals by Tacitus,
around 116 AD with the intention to express a desire to deny knowledge and refuse
communication to achieve stability and preserve power (Horn, 2011: 7-8).

From the appearance of state secret to the emergence of modern states this type
of secret has taken ever more complex form. Several authors have tried to classify
topical information designated as state secret, but the conclusion of most of them was
that the job had not been completed yet, and that this problem required much more
work in terms of theory, history, philosophy, sociology and politics, in order to clarify all
individual categories. Thus, Steven Aftergood believes that these secrets can be clas-
sified into several categories: a true secret in the context of national security, political
secret and bureaucratic secret (Aftergood, 1999: 20-21).

Historical Background of the Legislation
Regulating the Protection of Classified Information

Alain Dewerpe is one of the first authors who analysed the role of regulations
pertaining to the protection of information secrecy. He believes that it has not been
regulated in legal relations until the second half of XIX century concluding that it was
primarily regulated within international legal framework, and then in national legisla-
tions (Dewerpe, 1994: 36-37).

The need to regulate the protection of secrecy of state secrets in legal system was
chiefly intended to protect national security, and more recently, to protect human rights
and freedom in the context of generally accepted democratic standards.

The protection of information secrecy in legal system should be regarded from the
aspect of criminal law and security.
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Criminal Law Aspect of the Protection of the Secrecy
of Information

In European legislation, the criminal law regulation of the protection of the secrecy
of information started in late 19th century. Some of the first regulations governing
this field were the French Law against Espionage of 1886, and the British Official Se-
crets Act of 1889. Soon after similar regulations were passed by Italy in 1889 (Codice
Zanardelli del 1889), Russia in 1892 (3akoH og 20 anpens 1892 r.), and Germany in
1893 and 1914 (Gesetz gegen den Verrat militérischer Geheimnisse vom 3. Juni 1893
and Gesetz gegen den Verrat militédrischer Geheimnisse vom 3 Juni 1914).

Analysing Serbian legislation and its harmonisation with legislations of other Eu-
ropean countries in this field, it can be deduced that the regulation of the criminal
law protection of the secrecy of information fell behind the said countries, since it
appeared in national legal relations in early 20th century modelled on legislation of
other countries.

Generally, the development of incrimination related to the protection of the secrecy
of information in Serbian history, in terms of prescribing criminal offence, can be ob-
served through the following regulations: Criminal code of the Kingdom of the Serbs,
Croats and Slovenians of 1929, Criminal code of the FPRY of 1951, Criminal code of
the SFRY of 1976, Criminal code of 2005, and the Law on Information Security 2010.

Before analysing these regulations, it is necessary to point to the cases of certain
states whose regulations provided conceptual determination and regulated penalty
provisions for military criminal offence, which was the subject of theoretical research
(Luki¢, 1962). In that context, one should have in mind that “criminal offences against
armed forces represent one of the oldest fields of application and development of
criminal law” (TiSma, 2011: 165).

Furthermore, the military represents a specific state institution that performs a
highly significant social role, such as the defence of society against external threats
and the defence of the stability of the current social system, which is accomplished,
among other, by the application of criminal law provisions (Lazarevi¢, 1995: 117).

Following the models of certain European countries, until 1951, the criminal law
protection of the armed forces in Serbia was regulated by separate military regulations
where the responsibility of military personnel for criminal offences was based on dif-
ferent principles in relation to other citizens (Petrevski, 2019). By passing the Criminal
Code, hereinafter referred to as the “CC”, in 1951, this protection was regulated in
the same manner and under the same conditions that applied for other social values,
and criminal offences against the armed forces were stipulated in the general criminal
code.

The CC of the Kingdom of SCS passed in 1929 defined the types of secrets for the
first time, and stipulated punishments for criminal offence related to the protection of
information secrecy.

In the period preceding the passing of this law, within legal relations of the King-
dom of SCS and Kingdom of Yugoslavia criminal law protection of information encom-
passed secrets that were of vital importance for the state. Mostly, they referred to the
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field of trade given that the trade represented a very important item in the budget of
Serbia at that time. Gaining influence of the state in this field was enabled by pass-
ing several regulations that defined more important criminal offences, such as those
against the state and legal order, military criminal offences, criminal offences of civil
servants, property offences, and criminal offences in the field of trade and customs
(Pihler, 1974: 163).

In the CC of 1929, there was no conceptual determination of a secret. However,
analysing the provisions of the Code regulating this field, a secret unequivocally re-
ferred to a fact known to only one individual or a certain number of individuals, the
disclosure of which would be against the will of the one concerned in that fact (Lazic,
1934: 205). In accordance with this code, criminal offences were stipulated, which
related to four types of secrets - state secret (§102), private secret (§251), official se-
cret (§401), and factory/trade secret (§368) (Law on the Amendment to the CC of the
Kingdom of Yugoslavia 1931).

Apart from the said secrets, Military Criminal Code of 1930 (Gojkovi¢, 2000), mod-
elled after the German code, which was at that time considered to be one of better
laws (Petrovi¢, 2020: 31), in its paragraph 42 (§42) regulated criminal offences related
to military secrets (Vojni KZ, 1930). This code provided a new codification of the mili-
tary criminal law in armed forces in a way that the term “penal law” was substituted by
the term “criminal law” (TiSma, 2011: 167).

After the Kingdom of Yugoslavia had ceased to exist in the April War in 1941,
its military criminal legislation was no longer applied. During the People's Liberation
War this field was governed by regulations such as the Regulation on Punishments,
passed by the command of NOP Posavski detachment in 1941. According to this
Regulation, criminal offences represented the widest register of offences (Trgo, 1949:
161-162), and one of the offences related to intentional or unintentional disclosure of
partisan secrets (Article 2, point 12).

After the end of the war, the Federative People’s Republic of Yugoslavia passed
the Law on the ineffectiveness of regulations passed before 6th April 1941 on the ba-
sis of which the said regulations were repealed. In that period, legal criminalisation of
military offences was regulated by the Law on military criminal offences which regulat-
ed the criminal offences of the violation of military secret “Disclosure of military secret”
(Article 36), “lllegal correspondence in war (Article 37) ad “Military espionage” (Law on
military criminal offences, 1948).

In the Criminal code of 1951, the criminal law protection of the information secrecy
did not essentially differ from the CC of 1929. For the purpose of protecting the se-
crecy of information, this CC stipulated criminal offences related to espionage (Article
105), violation of the secrecy of letters or other parcels (Article 156), unauthorised
disclosure of secrets (Article 157), disclosure of trade secrets (Article 218), disclosure
of official secrets (Article 320) and disclosure of military secrets (Article 348).

With the adoption of the Constitution of the SFRY in 1974, the legal order of Yugo-
slavia changed. Starting from 1976, criminal law protection of the secrecy of informa-
tion was harmonised with other regulations that governed this field. The CC of SFRY,
passed in 1976, proscribed, among other, criminal offences pertaining to the disclo-
sure of secrets to an unauthorised individual: “Espionage” (Article 128). “Disclosure of
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a state secret” (Article 129), “Disclosure of an official secret” (Article 183). “Disclosure
of a military secret” (Article 224), and “Unauthorised access to military facilities and
making sketches or drawings of military facilities and materiel (Article 225) (CC of
SFRY, 1976). The Criminal code of 1976 was amended several times, and it was in
force until the adoption of the CC of 2005.

By repealing the Constitution of the Federal Republic of Yugoslavia, in 2003, the
Republic of Serbia changed the title of the CC of FRY to the Basic Criminal Code
(BCC). Despite plans to conduct the reform of the criminal legislation immediately
after the foundation of the FRY, the new criminal code was adopted in 2005 when the
Republic of Serbia took over the responsibility for the entire criminal legislation. This
CC did not change the provisions from the previous code that related to the protection
of the secrecy of information, which regulated the punishable offences. In the period
from the adoption of the Code until the present this Code has been amended on sev-
eral occasions. The most significant changes in the segment relating to the punisha-
ble offences connected to the disclosure of secrets were introduced in 2009, when the
Law on the amendments to the CC intensified minimal punishments for criminal of-
fences “Disclosure of a state secret” (Article 168), and “Disclosure of a military secret”
(Article 183) from three to six-month imprisonment (K3 PC, 2009). Other amendments
to the law, in the segment that relates to the protection of the secrecy of information,
did not essentially change in relation to the Criminal code of 1976.

In the legislation of the Republic of Serbia, said criminal offences are not fully
harmonised with legislation of modern countries, however “the current legal system of
the Republic of Serbia provides realistic grounds for detection and proving of the said
criminal offences, and it creates possibility for further setting up of efficient criminal
investigation and legal institutions and methods in the legislation (Tepavac & Bjegovi¢,
2019: 88).

Security Aspect of the Protection of the Secrecy of
Information

The first national regulations regulating the protection of the secrecy of information
from the security aspect were based on the concept of total national defence and
social self-protection applied in then SFRY (Mati¢, 2014: 16). On the basis of the Law
on national defence of 1969 and regulations passed under this Law the protection of
the secrecy of information was regulated from the security aspect for the first time in
Serbia. In the period before the adoption of this law, the protection of the secrecy of
information was based on the so-called departmental model (Mati¢, 2014: 16).

The Law on the national defence, hereinafter referred to as the “LND” regulated for
the first time the secrecy of information in the sense that “the citizens, work and other
organisations and state bodies are obliged to protect as secret information and data
of the interest for the national defence, and which are designated as secret under this
Law, other laws and regulations adopted in accordance with the Law (Article 149),
(LND, 1969).
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Pursuant to the said Law “classified information of the national defence” related
to “documents, physical assets, facilities, measures, and other facts proclaimed as
secret by responsible authorities (Article 150), (LND, 169).

This Law stipulated that the state secretary for national defence should define
criteria for the determination of information significant for armed forces that must be
kept as military secret, as well as the manner of their protection, while the Federal
Executive Council would be responsible for defining criteria for the determination of
information significant for national defence within the purview of the bodies and work
and other organisations that must be kept as state or official secrets, as well as for
the determination of mandatory measures for their protection. Accordingly, work and
other organisations and state bodies were obliged to define secret information in their
general acts, define types of information of the interest for the national defence within
their purview, and determine appropriate measures and procedures for their protec-
tion (Article 151), (LND, 1969).

For the first time, this Law has regulated the protection of the secrecy of informa-
tion by applying measures of cryptographic protection while transferring information
by means of technical communication assets (Article 152), (LND, 1969).

The Regulation on criteria for the determination of classified information pertain-
ing to national defence and measures for the protection of such information of 1969,
adopted on the basis of the LND of 1969, regulated the secrecy of information in
greater detail. Among other, the Regulation defined the types of classified information,
which, in keeping with the criteria for determining classified information were designat-
ed as state, military or official secret.

The secrecy of information defined as military secret was regulated in greater de-
tail by the Rulebook on criteria for the determination of information that represent a
military secret, and the manner of their protection of 1970 passed on the basis of
the said LND. The said Rulebook it was stipulated that information significant for the
armed forces, which had to be protected as a military secret, were ,information relat-
ing to the work of the units and institutions of the Yugoslav People‘s Army, and the
units and services of the territorial defence whose disclosure to unauthorised individ-
uals was assessed as detrimental to the armed forces® (Article 2).

The said Rulebook also defined the levels of classification of secret military infor-
mation: secret, confidential, and restricted.

When new LND was adopted, which was in force since 1974, there were no sig-
nificant changes in the way in which secrecy of information was regulated when com-
pared to the previous one. This Code changed the conceptual determination of clas-
sified information in relation to the previous law (Article 196).

Pursuant to the LND of 1974, in 1975 the Regulation on the criteria for the deter-
mination of classified information and measures for the protection of such classified
information was adopted that regulated trade secrets for the first time.

New Rulebook on the criteria for the determination of information significant for
the armed forces that must be kept as state or military secret, and the manner of their
protection of 1975, adopted under the LND of 1974, stipulated criteria for the determi-
nation of information significant for the armed forces, that must be kept as state or mili-
tary secrets, as well as for their protection. This Rulebook provided different conceptu-
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al determination of state and military secrets in relation to previous regulations (Article
15). State secret was a designation for information on armed forces and information
on plans and preparations of the armed forces for defence whose disclosure would be
assessed as detrimental to the defence and security of the country (Article 17). Mili-
tary secret was information on the armed forces, plans and preparations of the armed
forces, on weapons and military equipment, on military facilities and installations, and
all other information relating to the activities of the armed forces whose disclosure
would be assessed as detrimental for the armed forces and their preparations for the
defence of the country (Article 18).

In the Law on total national defence of 1982, there were no significant changes
in the way in which the secrecy of information was regulated when compared to the
previous laws. This Law as well changed the conceptual determination of classified
information (Article 175).

The Law on Defence of 1993 regulated the secrecy of information in the same
way as in previous regulations with slight changes. Some of the changes relate to the
conceptual determination of classified information (Article 67) and responsibilities for
the stipulation of criteria for the determination of classified information according to
new polity.

Pursuant to this Law, in 1994 a new Regulation was passed on the criteria for
the determination of information significant for defence of the country that must be
safeguarded as state or official secret and on the determination of tasks and activities
of specific significance for defence of the country that should be protected by apply-
ing specific security measures. In this Regulation provisions from previous regulation
were not significantly changed in the segment that relates to the regulation of the
protection of the secrecy of information regarding national defence.

New Rulebook of 2001 on the criteria for the determination of information on the
Yugoslav Armed Forces, which represent military secret, the level of classification of
military secrets and measures for their protection was passed on the basis of the Law
on defence from 1991. It stipulated the criteria for the determination of information
significant for the YAF that represent military secrets, as well as the manner of their
protection in commands, establishments and units of the military.

In this Rulebook the conceptual determination of a military secret differs in rela-
tion to the previous regulation in the sense that a military secret is “information on
the military, plans and preparations of the military, assets and weapons and military
equipment, on military facilities and plants and all other information regarding the ac-
tivity of the military whose disclosure is assessed as detrimental for the military and its
preparations for the defence of the country” (Article 12).

With the adoption of the Law on defence, which was in force from 2007, the con-
ceptual determination of classified information was changed once again (Article 103).

In line with the said it can be concluded that in the period between 1969 and
2010, this field was regulated by several regulations in the segment relating to the
determination of the secrecy of information, the manner of handling secret classified
information, as well as the general and specific measures for the protection of clas-
sified information. Apart from the Law on defence, this field was regulated by the law
governing the work of security services, the law that regulated the activities of the
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Ministry of Foreign Affairs, Law on Police, and the basic law in the field of internal
affairs (Lazi¢, 2017, pg. 208). This field, apart from the mentioned laws, was regulated
in detail by numerous bylaws - regulations, rulebooks, guidance and other, which, for
the most part, were not mutually harmonised making it difficult to conclude which legal
principles made the grounds for the secrecy of information in that period (Popovi¢,
2009: 4-5).

Increasing concerns of the state regarding national security, in the part that relates
to the protection of the secrecy of information, has contributed to legal protection of
the secrecy of information gaining ever greater importance for the purpose of achiev-
ing its influence on the access to information in general. The strategic concept that
served as the basis for the protection of the secrecy of information in the Republic
of Serbia is based on the Strategy of National Security of the Republic of Serbia,
Defence Strategy of the Republic of Serbia, and the Strategy for the development of
information society and information security in the Republic of Serbia.

From 2004 until 2010, the legal framework that regulated the secrecy of information
in Serbia underwent certain reforms in keeping with current standards of international
law which primarily referred to the basic principles of modern democratic society.

By passing the Law on free access to information of public importance in 2004,
Law on personal data protection in 2008, and the Law on the secrecy of information,
the most significant system regulations that govern the protection of the secrecy of in-
formation, the harmonisation of the national legal framework with the legal framework
of the European Union was achieved in this field. Agreements that the Republic of
Serbia concluded with sixteen international actors (the Office of the Council, 2024), on
the exchange and mutual protection of classified information support the claim that the
said legal frameworks have been harmonised. This legal framework was completed in
2016 by the adoption of the Law on information security.

The Law on the secrecy of information has been in force since 2010. It regulates
the uniform system of determining and protecting the secrecy of information of in-
terest for the national and public security, defence, internal and foreign affairs of the
Republic of Serbia, the protection of foreign classified information, access to classified
information and the expiry of their secrecy, the responsibilities of the bodies and the
oversight of the implementation of this law, the responsibility in case of the failure to
fulfil the obligations from this law, as well as other issues significant for the protection
of the secrecy of information.

The Law on secrecy stipulates that “classified information can be considered a
piece of information of the interest for the Republic of Serbia whose disclosure to an
unauthorised person would cause damage, if the need to protect the interests of the
Republic of Serbia overrides the interest to access information of public importance”
(Article 8).

This law removed the types of classified information designated as “official secret”
and “military secret”.

The importance and assessment of classified information, and adverse conse-
quences that could occur with their disclosure still made the foundation for deter-
mining one of four levels of classification: “top secret”, “secret”, “confidential” and
“restricted” (Article 2).
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Pursuant to the Law on the secrecy of information several regulations were adopt-
ed that regulate this field in greater detail and relate to the following: The procedure
of determining level of classification, specific measures for the protection of classified
information, oversight and internal control, register, procedure of marking secrecy,
and other issues significant for the protection of the secrecy of information. These are:
the Regulation on security questionnaire forms, Regulation on the content, form and
manner of sending clearances for the access to classified information, Regulation on
the content, form and manner of keeping records of the access to classified informa-
tion, Regulation on the manner and procedure of marking the secrecy of information,
or documents, Regulation on specific measures of oversight of handling classified
information, Regulation on more detailed criteria to determine classification levels “top
secret” and “secret”, Regulation on more detailed criteria to determine classification
levels “confidential” and “restricted” in the Ministry of Defence, Regulation on more
detailed criteria to determine security levels “confidential “ and “restricted” in the public
government bodies, Regulation on specific measures for the protection of classified
information in information-telecommunication systems, Regulation on specific meas-
ures for the protection of classified information that relate to determining the level
of fulfilment of organisational and technical conditions on the basis of a contractual
relation.

The Law on the secrecy of information also stipulates criminal offences related to
the unauthorised disclosure of classified information to an unauthorised person (Arti-
cle 98), which are not harmonised with relative provisions of the Criminal Code (Arti-
cles 316, 369 and 415), which represents a problem in legal-dogmatic and practical
terms (Kovacevi¢ & MiloSevi¢, 2022: 99).

Conclusion

The first regulations in Serbia governing the protection of the secrecy of informa-
tion date back to the '30s of XX century. In the beginning, this field was regulated from
the criminal law aspect, and later from the aspect of security. In the period between
1929 and 1969, the regulations governing this field related primarily to criminal law
protection of the security of information.

From the aspect of security, this field was regulated in 1969. In the period between
1969 and 2010, the protection of the secrecy of information was regulated three times
within the framework of the Law on defence and bylaws passed pursuant to this law
(in 1974, 1994, and 2007). In accordance with results of the conducted comparative
analysis of the said regulations it can be concluded that the regulation of this field
underwent almost insignificant changes in the said period. They mostly referred to
conceptual determination of classified information, responsibilities related to the de-
termination of the secrecy and measures for their protection.

Since 2010, with the entry into force of the Law on the secrecy of information, the
protection of the secrecy of information in the Republic of Serbia has been regulated
in an all-encompassing and unified manner. Namely, the system of the protection of
the secrecy of information based on the so-called departmental level was abandoned,
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meaning that all relevant bodies are obliged to apply identical provisions of the regu-
lations that govern the secrecy of information.

This Law and regulations passed on the basis of it govern the protection of the
secrecy of information even in areas that were not regulated until then by existing
regulations, such as the protection of secrecy of information in cyberspace, and the
introduction and implementation of international standards related to the protection of
the secrecy of information, which has contributed to achieving the compatibility of the
Republic of Serbia with international security system.

The harmonisation of national regulations in the field of the protection of state se-
crets with regulations of modern countries has contributed to intensified cooperation
of the Republic of Serbia in international arena in the field of security. These regula-
tions are also harmonised with the standards of modern democratic societies. In that
respect, it can be concluded that the protection of state secrets in Serbia is regulated
in the framework of modern legal system.

The need to amend current national regulations that govern the protection of the
secrecy of information certainly exists, particularly the Law on the secrecy of informa-
tion. This claim is supported by the fact that this law has certain shortcomings. Name-
ly, the analysis of the Law on secrecy showed that certain segments of the protection
of the secrecy of information are not sufficiently defined (the national body for the
accreditation of information-telecommunication systems used for handling classified
information is not defined), certain provisions of the law are not clearly defined which
can lead to different interpretation during its implementation and other. In that regard,
given the importance of the field governed by this regulation, it can be expected that
the work on amendments to the Law on the secrecy of information will start in the
upcoming period.

In addition to the amendments to the Law on the secrecy of information, it would
be suitable to amend the Criminal Code, among other, to harmonise the criminal law
protection of classified information.
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Summary

From the earliest times rulers kept certain military, diplomatic and intelligence
information secret, both from other states and their own citizens to protect vital
state interests. The development of democratic society brought about transparency
standards in all matters of the functioning of a state, which has increased the concerns
(and interest as well) of the public about the justifiability of classified information, and
the possibility of misuse thereof. Hence, a requirement appeared to treat state secrets
in accordance with the times we live in, and to regulate them by the current legal
system so that, in relation to other secrets, they are an asset for the protection of
national interests, concurrently paying attention not to jeopardise achieved rights and
freedoms of the modern society.

This research has encompassed regulations that govern the protection of state
secrets in Serbia, with focus on the protection of classified information relating to the
armed forces of the country in the period from 1929 until today. The said regulations
were analysed from the criminal law and security aspect of this field.

The goal of the research is to analyse the development of legal regulation of this
area, particularly its basis in modern standards modelled on other countries. Le-
gal-dogmatic method, comparative method, method of secondary analysis, and meth-
od of content analysis were used for the purpose of this research.

According to research results it can be concluded that the protection of state se-
crets in Serbia was regulated in the frameworks of modern legal system based on the
standards and principles of the protection of the secrecy of information modelled on
other modern states with some delay.

As in the case of other countries, criminal law protection of the secrecy of informa-
tion preceded their security protection. The first regulation that governed the protec-
tion of classified information was the Criminal code of the Kingdom of the Serbs, Cro-
ats and Slovenians of 1929, which for the first time recognised four types of secrets
(state secret, private secret, and factory/trade secret) and stipulated criminal offences
of disclosing those secrets. Military secret was regulated by Military Criminal Code
of 1930.

The specificity of Serbian legislation, characteristic for the period from 1930 to
1951, is reflected in the application of military regulations for the purpose of providing
criminal law protection of the armed forces, among other, in the segment relating to
the protection of military secrets. That practice was changed in 1951 by the adoption
of new Criminal Code that encompassed criminal offences against the armed forces
in the same manner and under same conditions applied in case of other social values.

The protection of the secrecy of information from the aspect of security emerges
in 1976 by introducing regulations that governed the people’s defence. The so-called
departmental model of the protection of the secrecy of information, which differentiat-
ed between types of secrets and their protection by means of specific regulations, was
applied until 2010 when the Law on the secrecy of information was passed. For the
first time, this law regulates the field of the protection of the secrecy of information in
a uniform and all-encompassing manner, in keeping with modern international stand-
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ards of the protection of the secrecy of information applied in the European Union, as
well as with the standards of modern democratic society.

Although the harmonisation of regulations governing the protection of classified
information with similar regulations of other countries has not been fully carried out,
in each of the periods that made the object of this research the legislation was func-
tional in terms of appropriate protection of the secrecy of information which can be
confirmed on the basis of the permanent increase of the scope of participation of the
Republic of Serbia at international plane in the field of security.

The current legal framework of the protection of the secrecy of information in the
Republic of Serbia is harmonised with the legal framework of the European Union,
but it can be stated that not all regulations are fully harmonised with the regulations of
modern international actors.

The need to amend these regulations, primarily the Law on the secrecy of infor-
mation is based on the fact that this law has certain shortcomings, such as the lack of
regulation of certain segments of the protection of the secrecy of information, the lack
of clarity of certain provisions and similar. Also, amending the Criminal Code would be
purposeful in order to harmonise the criminal law protection of classified information.

Key words: state secret, protection of secrecy, requlations, criminal protection, se-
curity protection.
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