Jenena XK. Koctuh! 343.53
VIHCTUTYT 32 YIIOPERHO IIPaBO IIpeinegnu nHayunu pag
Beorpap (Cpduja) [Tpummpen 17/06/2024
Namemen 14/09/2024

ITpuxsahen 16/09/2024

doi: 10.5937/socpreg58-51683

ETNOJIOTUNJA 1 PEHOMEHOJIOTUJA
EKOHOMCKOI KPMMIMHAJIUTETA
Y TPAH3UIITVMOHUM OPYUITBUMA?

Caxxerax: He moctoju jeguHcTBeHa, onmrenpuxsahena geuHuIMja €eKOHOMCKOT
KpUMUIHa/MTeTa. Pasyior Moxxe ST decta IpOMeHa HeroBe CafipyKIHe, OFHOCHO KPYBUYHIX
Iena Koje OH odyxBara. 3ajeffHO ca pa3BojeM APYLITBEHOCKOHOMCKIX OHOCA Pa3Bljajy ce
1 HOBU OO/IM1M HaBe[eHe BPCTe KpMMUHAUTETA, I1a MOXKA CAMIUM TUM neq)MHmqu aHe Ou
HI Tpedasa, alm HI MOTTIa, fla dyzie yHuBep3anHa. [IpymTBa y TpaH3UIVH Cy Ce CyoumIa
ca 3Ha4ajHUM IIpOMeHaMa KaKo y 0OIacT! IIOJIMTUYKOT ypebema, Tako 1 'y odmactu exo-
HoMuje. HajyownnBmje mocneanie TpaHsuIuje U Ipenacka Ha TPXKUIIHY IpUBpeny duse
Cy Be/IMKa He3alOC/IeHOCT U COLMjaTHO pac/iojaBambe CTAHOBHUINTBA. To ce HeraTMBHO
OIpaswyIo Ha APYIITBEHe BPETHOCTH ¥ MOPAJI, a CAMVM TUM 1 oBehame KpYMIHaIuTeTa.

LInb oBOT NCTpaXXMBamha jecTe YKasuBarmbe Ha y3pOKe U TTojaBHe 0O/TMKe eKOHOMCKOT
KpUMJHAINTETa y IPYIITBMMA y TpaHsunymju. [lomasnumo off mpeTrocTaBKe fia €y dmaro-
BpeMeHa IPUIIPEM/bEHOCT 3a 3HaYajHe IPYHITBEHe IPOMEHE y CMUCTY YCIIOCTAaB/bamba
aJleKBaTHE 3aKOHCKE PETyIaTUBe U MOCTOjarbe He3aBMCHIX MeXaHU3aMa I MHCTUTYIja
colujasHe KOHTPOJIE Off BE/IMKOT 3Ha4Yaja 3a IPEBEHINjy €KOHOMCKOT KPYMMMHA/IMTETA.
[TpumenoM aHa/IM3e cafpKaja HACTOjMO A yKaXKeMO Ha TO 1a 11 3eM/be ¥ KojuMa je Beh
OfIaBHO OKOHYAH ITPOIleC ITONMMTIIKEe 1 eKOHOMCKe TpaH3MIuje Takohe MoTy fa ce cyoue
ca mpodeMnMa Kojy MOTY Jia IOTIPMHECY Jia BeVMKM dpOoj M3BPIIMIIaIia KPUBIUIHIIX JlefTa,
KOja CI1afiajy y JOMEH eKOHOMCKOT KDMMMUHA/IMTETA, OCTaHE HEKAXKIbEH 3a CBOja Jie/Ia, YiMe
C€ NMPEKTHO YyIrpo’XKaBa NPMHINII BIaJJaBIIHE IIpaBa.

KibyuHe peun: eKOHOMCKY KPUMIHAINTET, €TMOMOIMja, (peHOMEHOJIOTUja, TPAH3UIIMja
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2 Pajje HACTAO y OKBMPY HayYHOMCTPAKMBAYKOT pafa VIHCTUTYTa 32 YIIOPeRHO IPaBO Kojit prHAH-
cupa MUHICTapCTBO HayKe, TEXHOMONIKOT pa3Boja 1 MHoBaluja Perrydmke Cpduje mpema YroBopy
0 peanu3anyju 1 GUHAHCHPaby HAYYHOUCTpaXkuBadkor paga HVO y 2024. roguxu (eBueHIMOHN
Spoj: 451-03-66/2024-03/200049 ox 5.2.2024).
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YBOJI

EKOHOMCKU KpYMIHAINTET HUje jefHOCTAaBHO AedyrHMUcaTH 3001, Ipe CBera, py-
IITBEHOT ¥ BpEMEHCKOT KOHTEKCTA y KOjeM ce OH jaB/ba. Iberosa ¢heHoMeHoOMOIMja, amm 1
eTUOJIOTYja YC/IOB/bEHA je JleNIoBabeM PasIMIUTUX YMHMIALA. 300T TOTa y APYIITBUMA Y
TPaH3MIMj! Ta BPCTA KPUMMHAIMTETA HOCH ClielduaHa odenexja.

ITocToje pasnuunta cxBaTama 1ojMa Tpansunuje. OHa Hije caMo eKOHOMcKa Beh
MOXKe VT U TOMUTHYKA U COLMOJIONIKA KaTeropuja. MehyTum, 3a morpede ncTpaknarma
Y OBOM Pajiy OTpaHMYMIIN CMO Ce MICK/bYUMBO Ha 3eM/be OMBIIIEr KOMYHVCTIIKOT d/I0Ka Koje
Cy KpajeM ocaMpeceTnx I feBefieCeTVX TOfjiHa dule y IpoIlecy Mpenacka 13 IaHCKOT y
TPXKWIITHY HaunH nprBpelhusama. Pasmosn 3a criposoheme Tor mporieca Sy ¢y HejocTarm
CHCTeMa yK/byqyjyhu eKOHOMCKM, IIOMTUYKM U coLpyjanay aciekT. [IpuBpena Huje pocTu-
3a/1a afieKBaTaH HIUBO Pa3sBUjeHOCTH, I1a je TO IOBENIO IO epO3Nje HallIOHA/THE €KOHOMILje
(Vukadin, 1999, str. 248-251). MebhyTtum, Tpeda umaty y BURY Aa je y pellaTUBHO KPaTKOM
Hepuopy 8110 HeoNXOJHO 3aJ0BO/BITH CBe IIM/beBe TPAH3NUIIMje, Kao IITO Cy: IIPOMeHa
MHCTUTYI[MOHAIHE CTPYKTYpe npaheHa IPOMEHOM I0/10Kaja IPUBPETHUX CydjekaTa 1
TOMMHaLMje TPXKUILTA VM IIPYBaTHE CBOjIHE, YCIIOCTaB/batbhe HOBE EKOHOMCKE I COLjaTHe
y/ore ip>kaBe, Kao 11 HOBE EKOHOMCKE ITO/IMTYKE U U3IPajithba HOBOT IIPAaBHOT CUCTeMa KOji
he dutnu moppuika y peanusanuju octanux msesa (Vukadin, str. 253-255). Vnak, unHn
Ce la MeXaHM3MI 3a peajm3alijy HaBeleHNX [[1jbeBa HICY QWM afieKBaTH, Ia Cy ce 3dor
TOTa y TPAHSUI[MOHVM JPYLITBIMA jaBU/IE COLjaTHe HejefHAKOCTI 1 IPOO/IEMI Y KOHTPO-
7 KpUMUHaUTeTa. EKCIIaH31ja €KOHOMCKOT HEeTraTUBHO Ce Ofipas3niia U Ha pyre ¢popme
KPMMMHA/INTETA, jeP jeé CUPOMAIITBO YCIOBU/IO KPU3Y MOPajIa I NPYIITBEHNX BPENHOCTIL.
IMocnepuie Tora ocehajy ce u gaHac y 3eM/baMa y KOj/IMa je OKOHYAH IPOL[eC €KOHOMCKE
TpaH3uIMje. Jako cy Heke 3eM/be OMBIIET MCTOYHOT §710Ka IocTase yianuie EBporncke
yHUje, y BbJIMa Cy3d1jambe eKOHOMCKOT KpUMMHaIUTeTa 1 00pda IpOTUB KOPYIILMje MOTY
ia Symy yrposkeHM ycBajareM HealleKBaTHIX Mepa, Koje ce MOTY HeraTMBHO OffpasiTH Ha
IPUHIUII BlajjaBuHe mpaa. 3dor Tora du Tpedano mpodieMe 3eMasba y IPOIeCy TpaH-
3MLMje TIOCMaTPaTH He KPO3 IPU3MY HbJXOBOT MCTOPU)jCKOT, HOMUTUYKOT VTN KyATYPHOT
Hacreha Beh MCK/PYYMBO KPO3 HECIIPEMHOCT APYIITBA [a Ce CYOUNU ca HOBOHACTAINM
npomeHama. HerocTojame afiekBaTHNMX MexaHu3aMa (GMHAHCUjCKe KOHTPOJIE U OfICYCTBO
peakumje MHCTUTYLUja pOpMaHe COLVjaTHEe KOHTPOJIe UCKOPUCTUIN CY I10jeUHIIN
pany He3aKOHUTOT CTUIIamba MaTepyjamHor dorarcTsa. UMHIU ce Aa ce TPaH3NUINja TPajHO
HeraTMBHO Ofipasijia Ha IPOMEHY BPeJHOCHOT ClICTeMa. JIaKo ce MHOTO O4eKMBaJIO Off
IpeslacKa y KanuTaausaM, OHU KOjU CY JYTO OM/IM CYO4eHU Ca HBerOBUM HeraTMBHIM
CTpaHaMa yKasuBa/M Cy Ha leroBe HelOCTaTKe.

ITpema Bunemy bonrepy (Willem Bonger) ynpaso je kanuTanmusaM yTUIa0 Ha
MOACTHUIIAIbe BpIIeha eKOHOMCKOT KpMMMHaMMTeTa. KanmramucTnyaxy npegy3eTHUIN Cy
IIpeMa FBbeTOBOM CTaBY MCIO/baBa/li YBEK erousam, 0K je KOHKYPeHIMja IOIPMHOCHIIA 1A
3amoceHu 36or MoryhHoCTI ocTaHKa 8e3 mocma dymy 1o je Buie Moryhe eroucTiIHN.
Kop cTaHOBHMIITBA KOje je d1/10 CHPOMAIIIHO, jaBIJIa Ce KpM3a MOpaJIa, IITO je Takohe duyio
OJl yTHUIIaja Ha Bplleme KPUBUYIHMX Jiena. [IpeMa BeroBoM MUIbERY YI0Ta EKOHOMCKIX
yCI0Ba y KpMMUHAIUTETY je O1yla peTe)kHa, I1a MOXKa 4ak 1 ogny4yjyha. (Bonger, 1916,
HaBefeHo Tpema Ignjatovié, 2009, str. 240 1 241). MebyTtum, ca gpyre cTpaHe OH je cMaTpao
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7la BeMKM JieO eKOHOMCKOT KPMMMHAINTETa He 011 8110 IIPMCYTaH YKOMMKO 81 IPYyIITBa
dua dasupaHa Ha IPYLITBEHOj CBOjUHM HaJi CPELICTBYIMA 3a IIPOM3BOJIY, jep Ou TO cMa-
BIJIO HejeHaKoCTY 1 rpaM3uBocT (Bonger, HaBeeno mpema Ignjatovié, str. 243). Mnax
Oflp>XaBakbe TaKBYX JPYIUTBEHO CBOjMHCKIX OJHOCA y TOCTKOMYHUCTUYKIM 3eM/baMa Hijje
durno moryhe. JIpyurtsa 4nja ce ekoHOMMja dasypasa Ha TAKBOM BUJY CBOj/IHE I IP>KaB-
HOM VHTEPBEHLIMOHN3MY y 0d/1acT! IpMBpefie, MOpasa Cy fia ce IpUIaroe IpoMeHama
Ha I7100a/THOM HIMBOY KaKo O¥ BUXOBe HAllMOHATHE eKOHOMIje ITOCTale KOHKYPeHTHMje
PpasBujeHMM IpuBpeama. Vineja o mpusaTusanmju Kao KJIby9HOM €lIeMEHTY ITpoljeca TpaH-
3MILMje IpoucTMde 13 BalumHrroHcKor KoHceHsyca 13 1989. ropnHe, a Koju je caip>Kao jeceT
HeornmdepaTHIX eKOHOMCKIX CMepHUIIA. Y HapeHNUX IBajieceT TOf[HA OHe Cy IpVMemheHe
Kako y seM/baMa JIaTnHcke AMepiKe, TaKo 11 'y €BPOIICKMM 3eM/baMa. [IpemMa mpuHImmma
cagpsxauum y Koncensycy, ip>kaBHe TpaHMLE M HAIIMOHA/IHY IIPOIICH Cy IPeJiCTaB/bajil
IpernpeKy 3a LMPKynanujy fodapa, ycryra 1 KanuTana. JJp)ase y TpaH3UIjU CY MMaie
npodieM ca moBehaHNM jaBHUM AePUIIUTOM, IIa C€ TO MOPAJIO HaOMeCTUTH HoBehameM
npuxopa. JemHa off ujeja je Oua fia ce IyTeM NMpUBaTU3alMje APYIITBEHNX (Ip>KaBHUX)
npenyseha cMarbe TPOLIKOBI KOjU CY OfjBajaHIL OFf CTPaHe [p>KaBe 3a IpuBpexy (cydBenruje),
Kao 1 Jia ipXkaBa joduje cpefcTBa Off MOCTYIIKA IPUBaTH3allje 3a IIOKPYBakbe AP>KaBHOT
medumura. MehyTum, Taj mpotec je Mopao fa dyne Tpancnapentan. OcuM Tora YMHHU ce
Zla ce IPMIMYHO HeCIPEMHO YIIIIO y TIPOIiec pUBaTU3alyje fpXKaBHUX ([PYIITBEHUX)
npenyseha (Stojkovi¢, Nikoli¢ Risti¢, 2023, str. 191-197).

Y mpBoM zeny pasia daBMMO ce TepUHNUITN]OM MTOjMa eKOHOMCKOT KPYMIHANTETA,
KOjU HIje jefHOCTaBHO feduHMcaTy, MMajyhn y BUAY [a je 1beroB [mojaM MPeTIOCTaB/beH
HErOBOM (PEHOMEHOJIOTHjOM, KOja ce MeHba Y 3aBYCHOCTY Off, COLMja/THUX, €eKOHOMCKIX
Y TONMUTUYKMX IPUIMKA. 3aTUM yKa3yjeMo Ha CTI0XKEHOCT I10jMa TPAH3UIUje U IEeHUX
OfTMKa KaKo OMCMO OdjacHMIIN eTHOOTH]y €KOHOMCKOT KpUMIHAINTETA, JOK Y Tpehem
Iemy pajja aHaIM30M CafpKaja pasIMInTHX JOKyMeHaTa yKa3yjeMo Ha (eHOMEHOIOTUjy
€KOHOMCKOT KPVMMMHA/IUTETA I IbeHY ITOBE3AHOCT Ca OCTA/IMM BPCTaMa KPMMMIHAIUTETA
Y APYIITBUMA y TPAH3ULjI.

ITOJAM EKOHOMCKOI' KPUMVHAJIMTETA

He mocToju yHuBep3anHa feduumija eKOHOMCKOT KpyMuHanuTera. [lpema Hekum
ayTOpJMa, IIOJ] UM Ce IIOfIpa3yMeBajy cBa KPMBIYHA [ie/la yCMepeHa IIPOTHB eKOHOMCKOT
CHCTeMa I BeroBor GpyHKIMoHNcama (Jovasevié, 2006, str. 102).

Cranko Ilyxyep HaBomM fia je jemaH off HauMHa ofipehuBama HaBeIeHOT IojMa mbe-
roBO ofpehuBame myTeM NpMpoOLe APYLUITBEHNX OHOCA KOjU OH IpeTIocTaB/ba. [Ipema
[uxnepy, y eKOHOMCKIM OfHOCUMA (IIpOM3BOJbA, PACIOfieNa, pa3MeHa 1 IIOTPOLIba) je
OHO y 4eMy je M3BOP U Y3pOK IpodeMaTuKe eKoHOMCcKor KpuMuHanmmreTa (Pihler, 1994, str.
196). Crora cy u y3pou, anu 1 GeHOMEHOTIOTja eKOHOMCKOT KPUMMHA/IATETA YCTIOB/beHN
IpyumTBeHyM ofHocyuMa (Matijasevi¢, Lakicevi¢, 2022, str. 18-29). Benuke npomene y Tum
OfHOCKMa JoHOCe ca codoM u criennduyne nsazose. Ca bIUMa Cy ce Cyounse 3eMjbe ¥
TPAH3ULMjI IPVINKOM IIpeTacka U3 IJIAHCKe y TPXUIIHY npuspeny. Kao mto conyonosu
HaBOJIe, TO je 3aXTeBaJIo 3HaYajHe IPOMEeHe, Ha Koje ce Y IOYeTKY YIJTaBHOM BeoMa TEeIlIKO
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npunarohasa. Hekana Huje Moryhe fa ce darospemeHo Ha BIX OATOBOPHM Ha afieKBaTaH
HauuH (Pecujli¢, Mili¢, 1996, str. 22).

Y3poKke eKOHOMCKOT KpMMIHAIUTETa O Tpedasio TpaKUTH y TpoMeHaMa BPEFHOCTI
KaKo JIPyIITBa, TAKO I I0jefnHaLa, moBehanoM dpojy IpoIica, CTBapaky KOMIUIMKOBaHMIX
IIpoLenypa 1 HeJOCTAalMa afleKBaTHe KOHTPOJIE. YIIPAaBO TaKBe OKOTHOCTY IOjeqUHIIN
KOPUCTe KaKo du ocTBapmin cBoje Hedpopmante nmmbese (Bock, 2013, str. 14).

CrnodopiHa eKOHOMMja je TIPeRyCIoB IeMOKPATCKOT pa3Boja ApyuITea. Mebhytum,
IPOTIMCH Ce MOpajy TOMe IIPVUIATOUT Ha afleKBaTaH HaulH, y3 CMamemhe MOTyhHOCTH
IIMPOKUX AMCKPELMOHMX oBIalnhersa, IOCTOjatbe afieKBaTHOT HafI30pa M TPaHCIIAPEHTHOCT
nrcturynnja (Puri¢, Jovasevi¢ & Raki¢, 2007, str. 92). ITocTymae CyIPOTHO TOME MOXKe
fla CTBOpYM MOTYhHOCT 3a pasmnumTe 370ymoTpede.

[IITeTa KOjy MpOy3pOKyje eKOHOMCKY KpMMWHAMNTET HapyIlaBa KpefudummTer
HPaBHIUX JIULIA M MHCTUTYIINja, JOIIPMHOCK OaHKPOTY M IyOUTKY pafiHuX Mecta. Mehytum,
Y Pa3BUjeHUjUM 3eM/baMa II0C/IeuIle TAKBE BPCTe KpMMIHAJIUTETA je JIaKIIe peiyKOBaTH,
uMajyhu y Bujy Kako HMBO HBJXOBOT €KOHOMCKOT Pa3Boja, TaKo ¥ MOTyhHOCT mpuMeHe
PasIMUNTUX MeXaHN3aMa 33 BUX0BY MPEBEHINjy 1 yOmakaBame. Y 3eM/baMa Koje Cy y
TPaH3MULMjU TTAK HOCTOj CNadOCT Pery/IaTOPHUX OKBMPA M CAMMM TUM MOIyhHOCTH BbIXO-
BOT yOnakaBama. YjelibeHe Hallije U3jefHauaBajy I10jaM ,eKOHOMCKI “ 1 ,,(DMHAHCHjCKI
KPUMUHAJI VI TIOf] BbUM Y IIMPEM CMUCITY IOApa3yMeBajy CBaKU HeHACV/THY 3TI0YMH KOju
pesynTupa puHaHCHjcKMM ryduTKoM. [lof 1BKM ce oipasyMeBajy pasinunTa KpYUBIYHA
Jiena, Kao IITO CY: IpeBapa, yTaja mopesa 1 mpawe HoBLa. Mebytum, u cama Oprannsanuja
YjepumeHux Halyja cMaTpa Ja je BeoMa TellIKo fe(pMHMUCATH 110jaM ,eKOHOMCKOT Kpu-
MMHaIUTETA  jep ce CBe BMIIe IPOIINPYje OpOj KPUBUUHIX eI KOja ce MOTY CMaTpaTi
OBOM BPCTOM KpMMUHa/IuTeTa. ToMe Cy JOImpuHenn Kako HOBY IPYHITBEHU OIHOCH, TAKO
u pa3Boj TexHonoruje. CTora je cBe Te>ke OTKPUTH U JOKa3aTy HoBe popMe eKOHOMCKOT
KpuMuHamurera. Mehyim, cBe ce Buue nmpumehyje Ha 17108a1HOM HIMBOY [ja €KOHOMCKI
KpUMMHANUTET pacTe u3 rogyHe y roguHy (United Nation, Office on Drugs and Crime,
Economic and Financial Crimes: Challenges to Sustainable Development, 2005).

Eurojust seduHniie mojaMm eKOHOMCKOT KpUMUHAIMTETa Hadpajajyhu KpuBudHa fema
Koja OH 00yXBaTa, Kao IIITO Cy: IpeBapa, IIpame HOBIjA, KOPYIIINja, KPYMIHAT Y Be3U ca
MHTE/EKTYa/THOM CBOjIHOM I YaK €KOJIOIIKM KpyuMuHai. OcyM Tora, HaIJIallleHo je fia je
OH YeCTO II0BE3aH Ca HEKMM JPYTUM KPUBUYHUM JIENIMMA KO IITO Cy: TPTOBMHA JIPOTOM,
TepopusaM, TPrOBMHA /byuMa UTH.”

HecymmuBo je ja je pasymeBarbe peHOMEHOOTIje eKOHOMCKOT KPYMUHAIUTETA Of]
3Hauaja 3a (beroBy IPEeBeHIIjy 1 yOmakaBame mocnequia. MehyTum, ona ce mpumarobasa
IPYIITBEHOM OKPY)KeHY I eKOHOMCKOj CUTYaIji. YIIPaBO je 390T Tora TeNIKO YCIocTa-
BUTH jeIMHCTBEHY ieMHULIN)Y HaBefleHe BpCcTe KpMMUHanuTeTa. JecTto ce fiemasa fa
ce OpraHN3oOBaHe KpUMUHA/He IpyIle daBe eKOHOMCKMM KPUMMHAIUTETOM Kopuctehn
JIETUTUMHe IOC/IOBHE CTPYKType 3a HesakoHuTe aktyBHOCTH (Jakubiec & Kulinski, 2023,
str. 57). YIIpaBo T ce JOTOIU/IO 3eM/baMa y TPaH3ULIMj! KOje, YMHM Ce, HICY uMajie Moryh-
HOCTH JIa Ce Ha aJleKBaTaH Ha4yMH IIpuIarofe Op3um APy TBEHOEKOHOMCKIM ITPOMeHaMa.

3 See: European Union Agency for Criminal Justice Cooperation, https://www.eurojust.europa.eu/

crime-types-and-cases/crime-types/economic-crimes.
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ITOJAM TPAH3VMIIVJE U IbEHE OJJJIIKE

ITojam TpaH3uLMje ce MO>Ke IOCMATpPaTy KPO3 IIPU3MY IIONTUTUKONIOTYje, eKOHOMIUje 1
comuonoruje. OHa je BeoMa C/IoKeH peHOMeH 1 y cedu 0djennmbyje cBe HaBeleHe acIeKTe.
Y MOMMTHYKOM CMMCIIY OHA Ce TIOCMAaTpa Kao Mpenasak 13 jefHOMAPTUjCKOT CUCTeMa Y
BUIIETIAPTHjCKY cUCTeM. EbeH eKOHOMCKM acreKT mofjpasyMeBa Ipejasak off afMUHUCTpa-
TUBHO-IITAHCKe €KOHOMIje Ka MMdepaTHOM MOJENY CTTOSOFHOT TPXKUIITA. 3a Taj Ipoliec
KapaKTepUCTIYHA je IpUBATU3aLja IPUBPeRHNX cydjekara. Ca TMM IpoMeHaMa Cyoqnie
cy ce 3em/be OmBILIeT conjanuctiakor cucreMa (Kovacevié, 2014, str. 240).

MebyTuM, nojenuHM ayTOpu cMaTpajy fja ce TPaH3MI[Nja IIOTPEIIHO Be3yje UCKIbY-
YMBO 32 IOCTKOMYHUCTUYKE 3eM/be U IIpe/la3aK Ha TP>KUIIHY HauuH npuBpehusama. Taj
TepMIH je IIpeMa bUMa IIPYMEBYB Ha TPaH3NI[MOHe IIpollece KaKo Y Pa3BUjeHUM TPXKU-
IIHUM IpUBpefaMa, TaKo U y SUBIINM coLyjamucTdkuM 3embaMa (Vukadin, str. 246).
Vnak, y oBoM papy hemo ce orpaHM4muTy MCK/bY4MBO Ha QVBIIE COLMjaMCTIYIKE 3eM/be
y Koje caia u Perrydnuka Cpduja. YI71aBHOM je TEpMMHOMOTH]A ,,3eM/be ¥ TPAH3UIIMjH
yodudajeHa yIpaBo 3a Te 3eMJ/be M pacIaji KOMyHI3Ma KOjU je OKOHYAH JIeBefleCeTHX Io-
IMHa IBafieceTor BeKa. Taj mpoliec ce 0JBMja0 y MICTOYHOEBPOIICKIM 3eM/baMa, 3eM/baMa
Susiuer Cosjerckor CaBesa u bantnukum sempama (Vukadin, str. 248 u 249). Y dusmum
KOMYHUCTUYKUM 3eM/baMa IPOolieC TPAH3UIYje TOAPasyMeBao je ¥ MOMUTUIKe U €KO-
HoMCKe poMeHe. HoBuMm ycmoBnma BehnHa mwux ce Huje npumarogiia Hit dp3o, Hu de3
nparehnx mpodrema.

3em/be y TpaH3ULNjI, IPeMa HEKMUM ayTopuMa, cycpehy ce ¢ mpodnemom 3dor
IIpUMeEHe Te3e O ,WJIEMI VICTOBPEMEHOCTI , KOja ce or/iefa y GpaKkTiIKoj HemoryhHoctn
IIpOMeHe Pas3IMINTIX HOACUCTeMa JPYIITBA, Mako norpeda 3a wyma rnocroju (Elster, 1990,
str. 310-313, HaBefeno npema: Kovacevic, str. 240).

Tpeda HarmacuTy fa ce mpuBaTKU3aLMja, K/BYIHO 0deyiexje Ipolieca TpaH3uLyje,
OfIBMjajia y CMBOj HOPMaTMBHOj 30HM. Y ToM Hepuoany nosehana ce kopynuuja, kopurhe-
be MIOCTIOBHIX Be3a pajiyl He3aKOHNTOT CTUIIamba JOONUTH, Kao 1 Kopulthewe CyMBUBIX
tpancakuuja (Ehrke, 2011, str. 154, HaBeneno mpema: Suvakovié, 2014, str. 17-18).

[penasak Ha TP>XUIIHY IPUBpPeRy U Mpofiaja [PYIITBEeHNX Hpenyseha foHemu cy ca
codom 1 nosehame HezanocnenocTu. To je MMao HeraTMBHE IIOC/IENNIIE U Ha IEH3MOHN
CHCTEM y BUAY CMalbelba yIIaTa, Tj. ZonpuHoca. Hakon 1989. rognue cmamuo ce dpoj
ocurypaHnuka. Bemuku dpoj npenyseha, sdor HegocTaTka QMHAHCHjCKUX CPEICTaBa, HIje
duo y moryhuocti fa yrmahyje gonpunoce cBojum 3anocinennma (Perisic¢, 2009, str. 18).

TokoM [ieBefieceTVX FOIMHA [{BAfIECETOT BeKa JOILIO je ¥ 10 IIPOMeHe CBOjIHCKO-TIPaB-
HIIX OJTHOCA Y CeOCKMM IIoApyYjuMa. Tama cy HallyITaHa peliersa KojiMa je OrpaHn4aBaHa
IIpMBaTHA CBOjMHA HaJl 3eM/bOM. [IpeMa HeKMM ayTOpMMa, TO je ¢ 003MpOM Ha M30CTaHAK
IPYTUX Mepa y Be3l ¢ BJIaCHUIITBOM HaJ| 3eM/bOM, fionpyHeno Behoj nudepenuyjanyjn
Meby ceockum cranoBHMIITBOM. Ca jeflHe CTpaHe, CTAHOBHUIY Ce/la KOjy Cy MMajIu
BHIIIe EKOHOMCKIX pecypca Iodenn ¢y ia mosehapajy cBoje mmocepie 1 daBe ce TP>KMUIIHOM
IIPOM3BOJHOM, & Ca Jpyre CTpaHe CUTHA Ta3MHCTBA ¥ CTapa ceocka joMahuHCTBa Cy ce
Cyouma ca eKOHOMCKIM TIponafiareM. [TojefyHy IpUIafHNIV TOTUTUYKE Y eKOHOMCKe
e/TUTe KYNOBA/M Cy Be/MKa MMaba 10 HUCKUM LieHaMa off cTapujux ctaHosHuka (Sljukic,
2004, str. 276).
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To je ycroBmIo u MUrpanje CEOCKOT CTAHOBHUIIITBA y TPAZIOBeE, T1a CAMUM THUM I
nosehame Opoja cTaHOBHMKa, au U oBehamwe HesanocneHocty. HapaBHo, moTpedHO
je HaIJIaCUTU la €eKOHOMCKe IIpOMeHe HUCY Omjte ucnpaheHe npuMeHoM oarosapajyhux
IpaBHMX MeXaHI3aMa, I1a je TO JOBEJIO O HeTaTMBHMX IOCIENNIIA KaKO MO APYIITBEHN
MOPaJI, TaKO U [0 HAL[MOHATHY eKOHOMI]Y.

OEHOMEHOJIOTMJA EKOHOMCKOT KPVIMMHAJIMTETA
Y TPAH3VNIIVIOHUM 3EMJ/bAMA

HoBar creyeH BplemeM He3aKOHUTUX aKTUBHOCTH ,IIPA0‘ ce yIarameM y daHKe
Cjennmennx AMeprukux JIp)kapa 1 3allalHUX 3eMajba 13 3eMasba y TPaH3ULIM)H, Tj. TOCT-
KOMYHUCTHYKUX 3eMasba (Petras, HaBefileHO IIpeMa: Ciri¢, 2018, str. 99). Ha Taj HAYMH Ce
HIOKPYIBAO 1 OJP>KaBao y paBHOTeXU feduimt amepudkor dyieta. [Tosnaro je ga y off-shore
30HaMa He II0CTOje CTPOIM CUCTEeMU KOHTpPOJIe SOraTCTBa, OMHOCHO MOPEK/Ia IMOBUHE,
KalyTasa ¥ HOBIIA. boratu cTaHOBHMILIM MCTOYHOEBPOIICKUX 3€Majba Cy CXBAaTU/IN 1A HO-
Ball (HAPOUNTO OHAj KOjIi je CTeUeH He3aKOHNUTYM aKTMBHOCTIIMA) UITaK Tpeda CKpUBaTH,
ma cy ra npedanusanu y off-shore sone. Ha Taj HaunH cKpuBao ce MOPEKIO NMOBIHE 1
nosia (Ciri¢, str. 99). MebyTum, moceSan mpodiem je mpeicTaB/bao ylaratwe TOr UCTOT
HOBIJa y KYIIOBMHY IIpaBHMX JIMIIA TOKOM Ilepuojia IpuBarusanyje. Tafgammy Iponmucu
HICY npepsubany mpoBepy Mopekia HOBIIA, T Ce MPETIIOCTaBba Aa je dumo moryhe na
Jieo HOBIIA KOjI je ,,3aIIa0 u3 3eMsbe, IpeMelnTameM y ,,off shore” sone, dyne ,,onpan®
y/lararmeM y KYIOBMHY IIPaBHUX JIMIA Y IIOCTYIIVIMA IIpUBaTu3anyje. 3aKoH O IIpUBaTU-
sanuju y Perrydmuny Cpduju je ycBojen 2001. ropune (,,Sluzbeni glasnik RS br. 38/2001,
18/2003, 45/2005, 123/2007, 30/2010, 93/2012, 119/2012 1 51/2014), a joiu yBeK HUCY Oun
yCIIOCTaB/beHY afleKBATHY MHCTUTYL[MOHATHI MeXaHM3MI 3 CIIpedyaBarbe IPamba HOBIIA.
To je jenan o oKasaTe/ba fla y IpOLleCy TpaH3MUIyje Huje ITOCTojasla ycalIallleHOCT perle-
BaHTHe IIpaBHe perynatuse Koja Ou oMoryhmia cupoBoheme nporeca npupaTusanuje Ha
3aKOHUT J TPaHCIapeHTaH HaunH. OCuM TOra, Hije ITOCTOjasa Mofiea Ha/IeXXHOCTY HaJl
cripoBobereM 1 KOHTPOJIOM HOCTYIIKa TpuBaTu3alyje. 3a 0de HaBeleHe aKTUBHOCTY Oua
je opnmairhena AreHIjyja 3a IpUBaTU3aLNjy, MITO Ce IIOKA3A/I0 Y IPAKCHU KA0 HeaJeKBaTHO
pelllerbe Y3 IIOCTOjarbe BeMKOr dpoja AMCKpeOHNX oB/lamhemna.

Y caMoM IIOCTYIIKY IIpMBaTU3aljije IOCTOjajla je capaima usMehy pykoBoacTaa
npenyseha xoje ce mpopaje u dyayher nuBecturopa nm kymua. Hanme, mocrojao je go-
roBop y Besu ca odesBpebuBamem nmoBuHe mpeayseha myTemM HeTaqyHOr MPUKa3MBakHa
KIbMTOBOJCTBEHOT CTama I M3MeHe PMHAHCUjCKMX IIOfjaTaKa Off CTpaHe (PUHAHCHjCKe
cny>xde y npenysehnma koja ce mpopajy. Ocum tora, 1 duBIIa ypasa npegyseha je mmaa
KOPJMCTH Y IIOCTYIKY IIpofiaje mpeny3seha y cMucity He3akOHIUTOT IpyCBajarba MaTepljaiHe
U HeMarepyjanHe uMoBuHe npasHor nuna (Novakovi¢, Vukasovi¢, 2014, str. 176, 177).

[TocedaH mpodeM MpefcTaB/baa je YMibeHNI[A Ia Cy Ce BPEMEHOM Y IpUBpefaMa y
TPAHSNLVjI PAa3BIU/IV HOBY OO/IMIIY €KOHOMCKOT KPUMIHATUTETA KOjU CY IPpOUTadWIHIjI,
IIPMBJIAYHM)}M OPTaHN30BaHUM KPUMIHATHNM TpyIaMa I Koje je Texxe oTKpuTn. Tome je
ponpuHena 1 HectadunHocT npuspepe (Tanjevié, 2012, str. 12). Y TakBUM OKOJTHOCTMMA
IPUCYTHA je KOPYIIUja, IOBe3aHOCT NpMUBpefe M MONMUTHUKE, OFHOCHO OHUX KOjU UMajy
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€KOHOMCKY 11 IIOIMTHYKY Moh, Ia cy HajBehn neo eKoHOMCKOT KpYMMHAINTETA Y TIepH-
Ofly TpaH3UILMje YIIABHOM BpLIVJIM IPUIIAfHUIN ApyumITBeHe enute (Tanjevi¢, 2012, str.
36). YnpaBo Ccy TakBe OKOTTHOCTH JIOTIPMHENE 3aK/bydehy MHOTMX CYMIBUBNX TeHAepa y
nporiecy IpuBaTusanyje.*

Y Perrydmuum Cpduju je 1o HEOIXOHO YCKIAAUTH U HAIMOHATHE TIPOTINCE ca
eBPOIICKVIM CTaHAAPAMMA Y PasmMIUTUM 0d/IacTIMA, T1a je TO FOJATHO IIOACTAKIO 11 Op30
TOHOIIIEebe TIPOTINCA M3 PasTIMINTHX 00/1acTH, amu de3 afieKBaTHNX MeXaHM3aMa 32 BIIXOBO
crpoBobeme. AyTopu cMaTpajy fia Cy y TO BpeMe IIPOIMCH JaBaji JOCTa JYCKPeIMOHNX
IpaBa OHMMa Koju Cy X npumemuBamm. To je onemoryhmo fenosarme fp)KaBHIX OpraHa
KOHTpOJIe, I1a je yTuiano Ha cBe Behe mpucycrso kopymuuje (Banovi¢, Boki¢, 2007, str. 79).
Y3 IprCyCcTBO OCTaNMMX YMHMIALA, KAO IIITO CY MOMUTHYIKA HECTAOMTHOCT U CMPOMAIITBO,
jaBMIa ce KpM3a MOpasa U JPyIITBEHUX BPEHOCTH, ILITO jé Pe3yATUPaN0 IPUCYCTBOM
Texrbe 3a BehuM u dpsum cTunameM MaTepujanmHor cTaryca. Ilpoiec TpaHsnuiuje us
colVjaM3Ma y KalluTaan3aM OffBijao ce BeoMa dp30. 3aucra Cy [JesMHTeTpalyje Kako
Cosjerckor CaBesa, Tako u Jyrocnasuje duse npahene He caMo BeTMKUM eKOHOMCKIM
Beh u conmjanauM mpomeHnama. Pagnu craryc Bue Huje duo curypas. Ocum Tora, duma
je MpUCyTHa ¥ KpM3a MHCTUTYIH]a, T1a Cé TO HETaTMBHO OffPasIo Ha IPOMeHe Y 00uMy
u cTpyKkTypu kpuMunanutera (Konstantinovi¢ Vili¢, Nikoli¢ Ristanovi¢ & Kosti¢, 2012,
str. 345). VicTo je HarmameHo n y bexepoBoj eKOHOMCKO]j aHA/MN3Y KPYMIHAIUTETA, TIpeMa
Kojoj he ce ogpeheno muie ommydnTy fa MpegysMe He3aKOHUTY aKTMBHOCT YKOJIMKO KO-
PUCHOCT TIpeMalllyje TPOUIKOBe Koje O TO /IUIle MOITIO /ia MMa Off M3BPIIeHha KPUBIIHOT
mena (Becker, 1974, str. 9). Ocym Tora, IpUIVKOM OTy4VBaka fia I a M3BPIIN WA He
M3BPILN KPMBIYHO [Ie7I0, BeOMa 3Ha4YajHy y/IOry MMajy U IIpolieHa BepoBaTHohe OTKpyBarba
Ierna, a caMUM THM M Xallllleke U JoHollema pecyne (Becker, str. 36, 37). akie, mpema
bexepy, kpuMmHamUTeT NpeACTaB/ba PAllIOHATIHY €KOHOMCKY aKTUBHOCT, Ha KOjy ce IO-
jeMVHIN OFTYYyjy HAKOH ITpOlieHe IOTeHIMjaTHe MMIHe KOPUCTY U TPOUIKOBA (IITeTe).
TaxBu mpopadyHu cy duiu NpUCYTHYU M TOKOM TpaH3nIuje Kajja cy y Behoj mepn dumn
HPUCYTHU IIPONajlatbe MOpajia U IIPOMEHE Y IePCIEKTUBY IPYLITBEHUX BPETHOCTH.

Kapa je y nutamy KpuMmHai y mpouecy npusarusanuje, banosuh HaBogu na cy
npxxaBHM QYHKIMOHEpH Koju ¢y dumm y MoryhHocti y Behoj mmm Mamoj Mepn fa yrudy
Ha IIpOIiecC IpOMeHe BIAaCHMYKUX NIpaBa Haj, ofpeheHoM MMOBIMHOM 1380pOM IIpUBM-
JIETOBAHUX IIOjefJfHAIla Y TOM IIpoLiecy MOITIM fia ode3dene cedu WM APyruMa 3Ha4ajHa
¢unaHCcHjcka cpepcta (Banovié, 2002, str. 116). HemocTojame afieKBaTHIX MeXaHM3aMa
KOHTPOJIE, KaO U CBEOIILITA €PO3Kja [PYIITBEHUX BPENHOCTH, yTULIA/IU CY HOLATHO HA
Ipefy3uMame HaBe[eHNX aKTMBHOCTY. Be/nko cupoMaIiTBo Koje je duio mpucyTHoO
Ha [I0YeTKY TPaH3MIMje Y MOCTKOMYHUCTMYKIM JPYLITBYMA JOIPUHENIO je moBehamy
Mpe)Ke OpraHI30BaHOT KpuMMHaia. HoBoHacTase [pylITBeHe OKOMTHOCTU 3aXTeBajle Cy
npunarohasame npymrsa. Kao nparehn odnmuk oprannsosanor kpuMuHaia nosehana je
cToma Kopymuuje. 3dor Tora je 3akoHofaBar; TokoMm 2002. roguHe mpuderao n3MeHaMa 1
momyHaMa Tafainmer Kpusmanor 3akona (,,Sluzbeni glasnik RS 6poj 10/2002). One cy ce
oIJIefiajie y IPOIICYBAbY HOBUX KPYBUYHIUX Jie/Ia Y OKBYUPY IOCedHe IpyIie — KpUBUYHIX

* Caser 3a dopdy mpoTHB Kopymuuje y CBoM VI3BellTajy yKasao je Ha CyMEbY y TO Jja IIOCTOje Hellpa-

BWIHOCTH Y 24 CIIpOBeJieHa IIOCTYIKa puBaTusaryje y Perrydmuuy Cpduju. Ha kpuBuaHoj uctpasn
THIX CTy4ajeBa VI CAHKIMOHNCAlby eBeHTYa/THMX M3BPUIM/Ialia MHCUCTUPaa je 1 EBpornicka komucuja.
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nena xopymuuje. To cy dua cefeha kpuBmYHa fejTa: KOpyILUja y OpraHuMa yipase (WiaH
255a), KOpymiuja y jaBHUM HadaBKaMa (4IaH 255B), KOPYTIIUja y HOCTYIIKY IpUBaTH3aIyje
(wman 255t), Kopynuuja y npasocybhy (wran 2557), KOpymiyja y 3ApaBcTBy (wiaH 255€)
U KOopynuyja y mpocseTy (WwiaH 255x). MebyTnM, TakaB IpucCTyn Huje a0 afjeKBaTHE
pesynTare y Ipakcy, Koju ¢y Tpedanu fia ce ornefajy y nosehamy dpoja onTys>kKeHNUX mmija
3a KpMBMYHA Jlefla KOPYIILyje, Ia ce JoHolemheM KpupnuyuHor sakoHuka n3s 2005. ropnHe
BpaTIIO Ha KJIACMYAH HAUMH pery/ycama OIIITe KOPYIINje IPOIICUBAbEM JBa KPU-
BUYHA [le/la — JaBarbe MUTA 1 mpuMabe Muta (Kpusnanu sakoHux, ,Sluzbeni glasnik RS
85/2005-30; Ciri¢, 2008, str. 102). MebyTum, o HOBMX MHKpUMIHALMja ce HY KacHUje Hifje
OIyCTasIo, TIa je TAKO C IM/beM CITpedaBarmba KOPYTIyje y 00acTu IpyuBpesie, M3MeHaMa 1
ponyHama KpusudHor sakoHuka us 2012. ropnHe, IpOIMCaHO KPUBUYHO €10 3/10yTIO-
Tpeda monoxaja ogrosopHor nuna (Zakon o izmenama i dopunama Krivi¢nog zakonika,
»Sluzbeni glasnik RS, broj 121/12; Dragojlovi¢, Gruji¢, 2018, str. 31).

ITocroje pasmuuuTa MUIbEbA KAJIa je y IUTakby OPraHM30BaHM KPYMIHAIL Y 3eM/baMa
Y TPaH3UIIMjI, KOjU Ce MOYKe CMaTpaTy IOCIEAUIIOM OCHPOMAIIeHha KOMe je JOTPUHENO
BpILI€H€ KPMBIYHIX [Ie/Ia KOja Ce MOTY CBPCTAT! Y eKOHOMCKY KpuMuHaiL. Haume, mojenyan
ayTOpM Cy CMaTpay fia je OpTaHM30BaHM KPYMIHAJ y 3eM/baMa y TPAHSUIUjU UTIAK JIA0
IOIIPMHOC eKOHOMCKOM OJIar0CTamby OPraHM30BabeM IIPON3BOAbe NOTpedHMX fodapa
u ycrmyra. CTora ce cMaTtpa fla HeJleralHe eKOHOMCKe aKTMBHOCTH y KacHUjUM ¢asama
TTAHCKOT COIMjani3Ma 3eMasba y TPAaH3UIUjM HICY HOMpuHene camo rydunuma seh ma
cy morerne u nspecHe godutke (Lotspeich, 1995, str. 555-589). MehyTum, npema Hamrem
MIIUBEIY, Ie/I0Balbe OPraHN30BaHNX KPUMIHA/THIX IPYIIa OCTABIIO je BeIuKe IOC/IeIie
IO HAIIVIOHAIHY eKOHOMM]Y, a/li U HepLelLujy KOpyIuje Kako y ounMa rpahana, Tako
u MebhyHapoznHe sajenHue.

ToxoMm nepropa TpaHsunuje dusiie 3em/be WiaHnIe Counjamctiake GegepaTrBHe
Perrydmuke Jyrocmasuje (ocym CrioBeHnje) cyoumte ¢y ce ca HoBuM popMaMa OpraHU30BaHOT
KpUMMHAINTETa KOji je 1o MoBe3aH ca IIPOoIlecoM IIpUBaTH3aIyje, Kao 1 QMHAHCHCKIM
n dankapckuM cexropoM (Fili¢, 2023, str. 138-148). Ox mojaBHUX 0d/IMKa eKOHOMCKOT
KpMMUHA/INTeTa S1IM Cy BeoMa IIPUCYTHM 13deraBame Iahama opesa, LapyHCKa Ipe-
Bapa, CTeyajHa IIpeBapa, IpeBapa BesaHa 3a pUHAHCHUjCKe KpeluTe, KOPYILUja U [Ipambe
Hos11a (Savet Evrope, CARPO regionalni projekat, Izvestaj o stanju u oblasti organizovanog i
privrednog kriminala u Jugoisto¢noj Evropi, 2006, str. 51).° Y neprogy TpaHsuuuje y sem/bama
Jyroucroune EBpore 3adenexxeH je u Benuku dpoj GUKTUBHUX Hpexnyseha, perncTpoBaHmux
Ha OCHOBY JTaYKHIUX JJoOKyMeHaTa. OHa Cy ce KOpucTiIa 3a usderabame ITahama nopesa,
IIa Cy HaKOH 00aB/batba IIPUBPENHe Ae/aTHOCTH JocneheM opesa Ha HaIIATY IIpecTajasa
I IIOCTOje, a jefaH Of HaulHa n3deraBama Iahama mopesa 1o je u Bobherwe gBOCTpyKOr
KIbJMITOBOJCTBA. JICTOBpeMeHO je JOMMHAHTAH O0O/IMK eKOHOMCKOT KPYMIHAINTEeTa S0 I
KPUBIYHO fieio n3deraBatbe iahama LjapuHe, Koje ce BPIIWIO TAKO IITO je IIpyjaB/bUBaHa

> CARPO mnpojexar ,,Pa3Boj noyspanux u GyHKIVOHATHUX CHCTEMA MIOTNIMCKOT [el0Baba,

jadarme dopde IPOTUB INTABHMX KPUMIHAIHIX aKTMBHOCTY 1 jadarbe ITOMULIUjCKe capafme je duo
IpOjeKaT TeXHIYKe capajitbe, Koju Cy 3ajenHudku ¢puHancupamm Caser EBpomne u EBporicka yHuja y
nepuony 2004-2006. roxyuHe. 3a peanusanujy npojexra d1o je sagyxen Caset EBporie y capasmiu ca
Benrujom, PuxckoM, Mabhapckom, Vtanujom, Crosernjom, lmannjom, IIBegckom 1 Mebynapogaom
OpraHu3alyjoM 3a MUTPaLIKje.
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HIDKA BPEIHOCT yBe3eHe pode (HIIp. HagTe 1 LyrapeTa), mna je poda npopasaHa Ha fomahem
»upHoM Tpxxnity . Y IpHoj Topu je 3ademe)xeHa yMeLIaHOCT OPraHM30BaHNX KPYMIHATHIX
rpyma y usderaBame mnaharma mopesa 1 KpujyMdapere Ipon3Bofia Koju mofyiexy maha-
by akim3sa. [Tocedan nmpodnem 3a Beh [0BOBHO yrposkeH PUHAHCHCKYU CUCTEM 3eMajba Y
TpPaHSUIVjU KOji je Ouo y mpoliecy pedopMucarma IpecTapbae Cy mpeBape y 0aHKapCcKOM
CeKTOpY. 3ajMOBM CY JIOfie/bMBaHM Y3 HIDKY KaMarTy, a Taj HOBAI] Ce IT03ajM/bJBAO IO 3eTe-
HaIrkyM Kamarama. Of daHaka cy ce fodujanu KpeauTy Ha OCHOBY JTa)KHUX JOKyMeHaTa 1
KOPUCTIWIN 32 HAMeHe 3a KOje HUCY jofe/beHn. ToMe je [OIprHeo HeocTaTak afleKBaTHIUX
IpaBHUX Y MHCTUTYLMOHAMHNX MexaHn3aMma. (Izvestaj o stanju u oblasti organizovanog i
privrednog kriminala u Jugoisto¢noj Evropi, 2006, str. 52, 53). Kopymniuja je zogatHo mog-
CTaKJIa JielloBake OPraHN30BaHMX KPYMIHATHUX IPYIIa, a HeaJleKBaTaH OfITOBOP OpraHa
(dopmarnHe coljanHe KOHTPOJIE YTUIIAO je Ha TToBehambe Iepliemniyje KopyIyje of CTpaHe
rpabana. Tako je Hajpehy nporeHar neprenuuje Kopynnuje duo npucyras y Penydmmiu
Cpdujun, nok cy rpabanu Bocue n Xepuerosune cmarpanu aa he ce kopymniuja 3Ha4ajHO
noseharu y HapegaoM nepuopy (Izvestaj o stanju u oblasti organizovanog i privrednog
kriminala u Jugoisto¢noj Evropi, 2006, str. 68). CruaHnm pesynrarit 3adenexkeHu Cy 1 TOKOM
2007. roguue (Izvestaj o stanju u oblasti organizovanog i privrednog kriminala u Jugoisto¢noj
Evropi, Savet Evrope, CARPO regionalni projekat, 2007).

Y HapegHMM roffMHaMa 3eM/be y TPaH3UIIMjU Tpedaslo je fla ce MpuUIarofe HOBUM
yCToBMMa Koje je IMKTHPao Mpeasak Ha TPKUIIHY IpuBpeny. To je mogpasymesano ycmo-
CTap/barbe BIa/laBIHE ITPaBa ¥ TPpaBHe CUTYPHOCTH, IIITO IPEICTABIba U jeflaH Off 3HAYAjHIX
IpenyCcIoBa 3a IpUB/Iadehe HHOCTPaHNX NHBecTuIja. Tome du Tpedarto fa jonpuHece
He caMo jacHoha 1 IIPeI3HOCT IIPaBHUX IIPOINCa Beh 11 TocTojame afileKBaTHUX MHCTH-
TYLOHA/THUX MeXaHI3aMa, TIpe CBera He3aBJMCHOT U HeNPUCTpacHor cyza. [Tocrojame
TaKBOT IIpaBocyha 1Ma 3HavYajHy Y/IOTY U 3a Cy3dujambe €KOHOMCKOT KpMMUHAINTETA 1
KOPYTIIWje, Koje Cy IpucyTHe y Behoj vmu Maroj Mepy y cBakoM ApymuTsy. Omajjame HIBOA
B/TaflaBVHe MpaBa, JONPMHOCK OTPaHNYEHOM IMPUCTYIY IIPABIU U YTPOXKaBa jeTHAKOCT
rpabana npep 3akonoM (Transparency International, Corruption Perception Index 2023,
2024, str. 9). IIpema usBemTajy HaBefeHe opranusanuje 3a 2023. rogyHy, HapIaMeHT
CesepHe MakefioHuje je y BeIMKOj MepY YTPO310 IPMHIINII B/IaJjlaByHe ITpaBa. Y HETpaH-
CIIAPEHTHOM IIOCTYIIKY U3MereH je KpMBIYHY 3aKOH U CMambeHe Cy 3aTBOPCKe CaHKIuje,
Ka0 U POK 3aCTapeoCT! 3a KPUBIMYHO JIENO 3/10YIOTpeda CIIy>kdeHor 1oyoxXaja, mTo he
MMaTH YTULAj Ha ofdanyBame oko 200 KpUBIMYHYX IIpMjaBa 3a CIydajeBe KOPYILje, Of
KOjUX BeNMKM Opoj YK/bydyje u OuBIIIe BUCOKe Ap)KaBHe 3BaHMYHNKe. MehyTnm, eposuja
BJIaJIaBVHE IIpaBa IIPUCYTHA je ¥ Y HeKMM 3eM/baMa Koje Cy IIpOIIe KpOo3 IIPOllecC TPaH3NU-
11je, a Koje cy cajia wianuiie EBporncke yauje. [Tpumep 3a To je [To/bcka Koja je omoryhmma
YTHIIaj B/Iajie Ha IMEHOBabe I NUCLNIUIMHCKY OfffOBOPHOCT Cy/iyja, 11a je EBporicka yHuja
duna npunybena fa orpannyuu Moryhuoct kopuuihema mennx ¢ponposa (Transparency
International, Corruption Perception Index, str. 10). Maxo je 3a Heke 3eMibe, dapeM ITe-
TaHo ca acrekTa EBporicke yHUje, OKOHYAH Ipoliec TPaH3UIMje, IMHM Ce /A je MPMHIII
B/Ia/jaBMHE [IPaBa 3HAYAJHO YIPOXKEH y TMoCentbe Bpeme. Tokom pedpyapa mecera 2024.
roguue y CloBavkoj je usmemeHn KpuBudanu sakoH. TuM usMeHaMa CHUYKEHE Cy IIPOIN-
caHe Ka3He 3a ofpebheHa KpuBUYHa fena (YIIaBHOM 13 0OTIaCTI €KOHOMCKOT KpMMIHAIA,
yKbydyjyhu Kopymnuujy u nopecky npesapy). OcuM Tora, usMeHaMa Cy CMatbeHI POKOBU
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3acrapenocti (y IIPOCeKy 3a MOJIOBVHY) U IIPOLIMpPEeHa je MOryhHOCT IpuMeHe NHCTUTYTA
ycnoHe ocyze. To onemoryhaBa KpUBIYHO FObEHbe 1 CAHKIIMOHVICA e M3BPIINIALA €KO-
HOMCKUX KPMBIYHIX JIefIa, UMajyhul y BUIY UMIbeHIIY fla Ce 3a II0CTOjabe THX fejIa Ca3Ha
TeK HAKOH 3aBpIIeTKa IOCTYIIKA KOHTPOJIE O CTpaHe pe/leBaHTHUX MHCTUTYLUja (HIIp.
nopecke agMuHICTpanyje). OHa ce CIIPOBOAY 32 IPETXOIHY IE€PYUOJ, M YeCTO je HOTpedHO
BIIlIe BpeMeHa 3a IPUKYIUbalbe peleBaHTHMX fokasa. [lo TpeHyTKa IIOJHOLIeha KPUBUIHE
HpMjaBe HaJJIOKHUM OpPraHMMa BPIIO je BepoBaTHO Aa he y BehyHu ciydajeBa HacTynuTu
3aCTape/IoCT KPUMBUYHOT Tobera. OCUM TOra, HajaB/beHo je u yKuiame Kannenapuje cre-
LMjaJIHOT TY>KMOLIA Ko CIelMjaTn30BaHe He3aBUCHE jefyiHuIIe [eHepaTHor jaBHOT TYXKu-
JIAIITBA, KOja ce aBIIa ICTPAroM U TOmbebeM 3BpIIIalia KpUBIYHIX Jie/la KOPYIIje 1
OpraHM30BaHOT KpMMMHaA. To je M3a3BajI0 BE/IMKO HETOI0BaMe KaKO CTPYYHe jaBHOCTH,
tako u rpabana (Transparency International Slovensko, The Approved Amendment to the
Criminal Code Weakens the Rule of Law and the Right against Corruption). Mimajyhu y
BILy HaBefleHe IIpod/ieMe y Be3M ca yrpoKaBareM IPUHINIIA BIalaBIHe IIPaBa, MOLJIO
du ce OCHOBAHO TIOCTABUTY MTUTAbE Jla TN CY 3eM/be Koje 01 Tpedaso fa cy OKoHJase
IIpOIieC TPaH3NUILj€e U KOje Cy IocTasle Yianule EBporicke yHuje ycrerne y JOBO/bHOj MepU
[ia 0javajy jaBHe MHCTUTYLMje ¥ YHAIIPeZe CBOje HAallMOHA/THO 3aKOHOJABCTBO C LIM/bEM
edMKacHOT cy3dMjama KOpYyIILje 1 €eKOHOMCKOT KpiMMMHauTeTa. Ibuxosa pemrema du
Tpedaslo [ja IpencTaB/bajy CMepHMIe 3a 3eM/be Koje Ce jOII yBeK Hajlase y IpoLecy TpaH-
3unyje v npyuctynama EBpornckoj yuuju. MehyTum, unnu ce ga he, ymecro Tora, HoBa
3aKOHCKa pelllerba Y HEKMMa Off, IbVX NPeJICTaB/baTy HETaTUBaH IIPUMep 3a 3eMJbe Koje Cy
y mpolecy npucTymnama EBpornckoj yuumjn.

[Mocnenmwux roguua Perrydmika Cpdija je HazazjoBaa y OIIeny MHAeKca IepLelyje
kopymuuje. Tokom 2023. ronyHe dyita je fajeKo MCIIOf, 3eMarba Koje Cy ce Hanute Meby mpBux
IeT IIO3UTUBHO oleeHNX (Jancka, ®uncka, HoBu 3emann, Hopsemnika, Cunramyp), ook je
y HIOITIeRy 3eMasba y pernoHy jefnuHo Ovia usHag bocue n XeprerosuHe. VIHAekc kopymmuje
y Cpduju 3adenesxeH TOKOM HaBefjeHe FOAMHE je 36 11 OHa ce Haa3y Ha 104. mecty. V3Hap
Penrydmuxe Cpduje je LipHa Topa ca mapekcom 46, CeBepHa MakemoHuja ca MHAEKCOM 42,
JIOK CY JlaJIeKO M3Ha[ e HeKaJalume wiannie Conujamctuake GegepatnsHe Penydiike
JyrocnaBuje, xoje ¢y cafia yranune EBporncke yHuje — CrroBeHnja ca MHEEKCOM IepIielIje
Kopynuuje 56 1 XpBaTcKa ca MHAeKCOM 50, ITO MX CBPCTaBa y pef HO3UTUBHO OLEHEeHNX
semaspa (Transparency International, CPI 2023). Y ogHocy Ha 2022. roAMHY HHAEKC IIep-
nennuje kopymniuje 3a Cpdujy je ocTao HempoMmemeH, Aok je 2021. Cpduja duma Ha 607b0j
o3MLMju Kafa je nHpaekc usnocuo 38 (Transparency International, CPI 2022; CPI 2021).
Vimajyhu y Buny pacnonoxuse mopatke, 4uHmu ce fa je Cpduja TOKOM IIPETXOHVX FOAHA
3ay3nuMaia 00Jby IO3MLNjY, IIa je TAKO MHAEKC Mepliennyje Kopynnyuje TokoM 2012. kao
u 2018. rogune usnocuo 39 (Transparency International, CPI 2012; CPI 2018). Hajdosmn
pesyntar Cpduja je mmasa 2013. u 2016. rogune Kaja je MHAEKC u3HocKo 42. Mebhytum,
HIU Tajja pe3y/ITaTy HUCY VIV JOBO/bHM 3a IIO3UTHBHY OLIeHY, IITO yKa3yje Ha TO fia je ¥
HapeJHOM IIepJOfly HeOIIXOIHO Ipely3eTH JOAATHE Mepe C IV/beM IIpeBeHIje Kopymuuje.’

Pesynraru ce OHOCE MICK/bY4YMBO Ha jaBHM CeKTOp, MMajyhn y Buply fa opranusanuja Transparency

international oy wJMa MCK/bY4MBO IOAPa3yMeBa IepLUIINPAHI HIBO KOPYIIIYje ¥ jeHOj 3eM/bU ¥
jaBHOM cekTopy. Ha ckamm o 0 no 100, 0 mozipasyMeBa BUCOKY KOpYILMjy, a 100 HermocTojame 1amn
BeoMa HUCKY Kopymuyjy. Bupgetu: https://www.transparency.org/en/news/how-cpi-scores-are-calculated.
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3AK/bYYAK

Tpansnuuuja je cro>xkeHa 1ojaBa Kojy OJJIMKY]jy ITOTUTIYKY, EKOHOMCKI ¥ COLVIONIO-
IIKM aCTeKT. buBIle KOMyHMCTIUKE 3eM/be Cy Ce CyodaBajie ca HM30M /13a30Ba y IPOLeCy
YCIIOCTaB/batba CIOOOIHOT TP>KUIITA U HAIyLITakha KOHIENTa a[MHICTPaTYBHO-TI/IaH-
CKe eKOHOMUje. Benmnke ekoHOMCKe TpoMeHe Koje Cy JodeKaHe HeCIIpeMHO, 0e3 ycBajama
aJIeKBaTHIX IIPOIINCA U YCIIOCTaB/bakba M jadalba MHTETPUTETA U CTPYYHOCTH Y jaBHOM
U TIPUBPEHOM CEKTOPY YC/IOBMIE CYy CMPOMAIITBO U COLMjaTHO paciojaBame. To je fo-
IIPMHEIO KPU3Y MOpajia X IpoNajamy APYITBeHUX BpefHocTy. HegocTarak KoHTpose
¥ M30CTAHAK peaKlyije Ha/lJIeXHUX MHCTUTYLIMja IIOrof0Bajie Cy IOjefHIIIMA KOji Cy
ce BOAVUIN IIPMHIMIIOM JJa M U3BpIlerhe KPUBUYHOT fle/la JOHOCH BUILIE KOPUCTY HETO
mrete (jep je BepoBatHoha fa he muxoBo menmo dutu oTkpuseHo u fa he um dutn uspe-
JyeHa KpMBMYHA CaHKIVja, BeoMa Masa). ColmjamHe pasike cy ce mosehase u y ceockum
cpenmyHaMa. [pajioBy cy mocTajanm cBe BUIIe Hace/beHM, a He3aIloC/IeHOCT ce moBehapara.
Y ocmpomareHoM pymTBy mosehaBao ce dpoj opraHM30BaHNX KPUMMHATHYX TPYTIa,
qnje je AeoBabe, Kao IITO Ce MOXKe BUJETH 13 pelleBaHTHUX U3BEIITaja, dUI0 ycMepeHo
U Ha BpIele KPYBUYHUX Jiefa 13 JOMeHa eKOHOMCKOT KpMMMHanuTeTa. 3dor Tora cy
y HapeJHOM IIepUOMly 3eM/be Y TPaH3UIUju Tpedase la M3Tpajie ajleKBaTHe IpaBHE U
MHCTUTYIVIOHATHE MeXaHN3Me Koju Ou SVIIu rapaHT BlajlaBUHe IpaBa y3 IOCTOjabe
He3aBJICHOT U HEIIPUCTPAcHOT IpaBocyha. MebyTum, mocnegmux roguHa ce YMHA Ja Cy
HeKa JIpyIITBa, Koja cy Beh Ipolita kpo3 mpoliec TpaH3uIuje 1 Koja du Tpedao ga HecMe-
TaHO (YHKIIVIOHUIITY Y CKOPO CBYM COIIMjaTHUM CETMEHTIMA Y3 MOIITOBabe eBPOIICKIUX
BPEHOCTH, Y Be/IMKOj Mepy HasaJ/joBasa y IOITIe[ly He3aBUCHOCTH mpaBocyha u dopde
IpPOTUB KOPYIIUje ¥ eKOHOMCKOT KpMMUHaNNUTeTa. TakBe OKOMHOCTM CaMoO II0Ka3yjy
la eKOHOMCKM KPMMIHAIUTET, ONHOCHO HEOCTaTaK Kalal[UTeTa 3a HberoBo cy3dujame,
HIje OJ/TVKa TPaH3MUIVIOHUX JIPYIITaBa, Beh je muTame KOMEKTUBHE U MOMUTUYKE CBECTH
IIPUCYTHE Y jeffHOj 3eMsbIL. 30T TOra ce MOXKe 3aK/byIMUTH Jja EKOHOMCKM KPYMVHAJIUTET
HIIje YCTIOB/bEH d priori MICTOPUjCKUM WM KYITypOIoLKuM HacneheM jenHe semspe, Beh
VICK/bY4MBO TIOCTOjalbeM a[JeKBaTHIUX IIPOMICA ¥ KOHTPOTHUX MEXaHM3aMa, HE3aBYCHOT
npasocyba, kao 1 aJieKBaTHOT HMBOA CBECTHU PeleBaHTHUX YMHIIAIA Ha HAIVIOHATHOM
HMBOY Y IIOTJIENy IIpeIo3HaBaba oTpede fa ce OlaroBpeMeHo 1 MTO epuKacHuje cy3dujy
IPYIITBEHO IITETHA MOHAIIAba KOja ce MOy K/Iacu(IUKOBATH Kao HaBelleHa BPCTa KPUMU-
HanureTa. ViMajyhu y Buny fa je mHmeKc nepuennyje kopynuuje y Penydmnuu Cpduju u
Ta/be BeoMa BYICOK, TOTPeSHO je y HapefHOM HepUOJy IPefy3eTH HOofaTHe Mepe C II1ybeM
IbeHe IIPeBEeHIIje.
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ETIOLOGY AND PHENOMENOLOGY OF ECONOMIC
CRIMINALITY IN TRANSITIONAL SOCIETIES?

(Translation In Extenso)

Abstract: There is no generally accepted definition of economic criminality. The rea-
son for this may be the frequent change of its content, i.e., of the criminal acts it includes.
Together with the development of socio-economic relations, new forms of the mentioned
type of criminality also develop, so perhaps the definition neither should nor could be
universal. Transitional societies have faced significant changes both in the field of political
organization and in the field of economy. The most noticeable consequences of transition
and switching to market economy were high unemployment and social stratification of
the population. This had a negative impact on social values and morality, and therefore
led to an increase in criminality.

The aim of this research is to indicate the causes and forms of economic criminality
in transitional societies. We start from the assumption that timely preparation for signifi-
cant social changes, in terms of establishing adequate legal regulations and the existence of
independent control mechanisms of certain economic processes, is of great importance for
the prevention of economic crimes. By applying the content analysis, we try to show that
even the countries in which the process of political and economic transition has long since
ended can also face problems that potentially contribute to a large number of perpetrators
of crimes that fall within the domain of economic criminality remaining unpunished, which
directly threatens the principle of the rule of law.

Keywords: economic criminality, etiology, phenomenology, transition
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INTRODUCTION

Economic criminality is not easy to define, primarily because of the social and time
contexts in which it appears. Its phenomenology, as well as etiology, is conditioned by ac-
tion of different factors. That is why this type of criminality bears specific characteristics
in transitional societies.

The concept of transition is understood in different ways. Transition is not only
economic, but can also be a political and sociological category. However, for the purpose
of the research, in this paper we have limited ourselves only to the countries of the former
communist bloc, which were in the process of switching from the planned to the market
method of doing business in the late 1980s and in the 1990s. The reasons for implementing
this process were the system deficiencies, including economic, political and social aspects.
Economy did not reach an adequate level of development, which led to the erosion of national
economy (Vukadin, 1999, pp. 248-251). Nevertheless, it should be borne in mind that in
a relatively short period it was necessary to fulfil all transition goals, such as the change
of the national structure accompanied by the change in the position of business subjects
and domination of the market and private ownership by establishing a new economic and
social role of the state, as well as new economic politics and the construction of the new
legal system as a future support in the realization of other goals (Vukadin, pp. 253-255).
However, it seems that the mechanisms for the realization of the above-listed goals were
not adequate, and that is why social inequalities and problems in the control of criminality
emerged in transitional societies. The expansion of economic crimes had a negative effect
on other forms of criminality because poverty caused the crisis of morality and social values.
The consequences of this can still be felt nowadays in the countries which completed the
process of economic transition. Although some countries of the former Eastern bloc have
become members of the European Union, the suppression of economic criminality and
anti-corruption combat can be threatened in them because of the adoption of inadequate
measures which can negatively affect the principle of the rule of law. That is why the prob-
lems of the countries in the transition process should not be observed through the prism
of their historical, political or cultural heritage, but solely through the society’s unwilling-
ness to face the newly-emerging changes. The non-existence of adequate mechanisms of
financial control and the absence of the response of formal social control institutions have
been used by individuals for the purpose of illegal material gain. It seems that transition
has had a permanently negative effect on the change in the value system. Although there
was much to be expected from transition to capitalism, those who were long faced with its
negative sides pointed to its deficiencies.

According to Willem Bonger, it is exactly capitalism that actually encouraged perpe-
trating economic crimes. In his opinion, capitalist entrepreneurs have always shown egoism,
while competition contributed to employees becoming as egoistic as possible because of
the potential loss of employment. Among poor population, a crisis of morality emerged,
which also led to the perpetration of criminal offences. According to Bonger, the role of
economic conditions in criminality was predominant and perhaps even decisive (Bonger,
1916, cited according to: Ignjatovi¢, 2009, pp. 240-241). On the other hand, however, he
believed that large part of economic criminality would not be present if societies were based
on social ownership over the means of production because it would reduce inequalities and
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greediness (Bonger, cited according to Ignjatovi¢, p. 243). Nevertheless, the maintenance
of such social-ownership relations in post-communist countries was not possible. Those
societies with economy based on this type of ownership and government interventionism
in the field of economy had to adjust to the changes at the global level in order to make
their national economies more competitive towards developed economies. The idea of
privatization as a key element of the transition process derives from the 1989 Washington
Consensus, which contained ten neoliberal economic guidelines. In the next twenty years,
they were applied both in Latin American and in European countries. According to the
principles contained in the Consensus, state borders and national regulations were an ob-
stacle in the circulation of goods, services and capital. Transitional countries had problems
with an increased public deficit which had to be compensated by increasing income. One
of the ideas was to use the privatization of the state (government-owned) companies to
reduce the costs put aside by the state for economy (subsidies), as well as to enable the state
to obtain the funds from the privatization process for covering the state deficit. However,
this process had to be transparent. Moreover, it seems that the process of privatization of
the state (government-owned) companies was initiated without necessary preparation
(Stojkovi¢, Nikoli¢ Risti¢, 2023, pp. 191-197).

In the first part of the paper, we deal with the definition of the concept of economic
criminality, which is not easily defined having in mind that its concept is presupposed by its
phenomenology, which changes depending on social, economic and political circumstances.
Then we point to the complexity of the concept of transition and its characteristics in order
to explain etiology of economic criminality, while in the third part of the paper we analyze
the content of various documents to point to the phenomenology of economic criminality
and its relation to other types of criminality in transitional societies.

THE CONCEPT OF ECONOMIC CRIMINALITY

There is no generally accepted definition of economic criminality. According to
some authors, this implies all criminal acts directed against the economic system and its
functioning (Jovasevi¢, 2006, p. 102).

Stanko Pihler asserts that one of the manners of defining this concept is its deter-
mination by the nature of social relations presupposed by it. According to Pihler, it is in
economic relations (production, allocation, exchange and consumption) is where the source
and cause of the issue of economic criminality lies (Pihler, 1994, p. 196). That is why both
the causes and phenomenology of economic criminality are conditioned by social relations
(Matijasevi¢, Lakicevi¢, 2022, pp. 18-29). Large changes in these relations also bring along
specific challenges. Transitional countries faced such changes when switching from planned
economy to market economy. According to sociologists, it required significant changes and
in the beginning adjustment to them was rather difficult. Sometimes it is impossible to
respond to them in a timely and adequate manner (Pecujli¢, Mili¢, 1996, p. 22).

The causes of economic criminality should be searched for in the changes in the
values both of society and of individuals, an increased number of regulations, the creation
of complicated procedures and the absence of adequate control. These are exactly the cir-
cumstances used by individuals to fulfil their informal goals (Bock, 2013, p. 14).
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Free economy is a prerequisite for the democratic development of society. However,
regulations must be adjusted to it adequately, with the reduced possibility of broad dis-
cretionary authorities, the existence of adequate control and transparency of institutions
(Duri¢, Jovasevi¢ & Raki¢, 2007, p. 92). Acting in a contrary manner can create the possi-
bility of various abuses.

The harm caused by economic criminality disturbs the credibility of legal entities
and institutions, and leads to bankruptcy and the loss of workplaces. However, the con-
sequences of this type of criminality are easier to reduce in developed countries, having
in mind both the level of their economic development and the possibility of applying
different mechanisms for their prevention and alleviation. Nevertheless, in transitional
countries there is a weakness of regulatory frameworks and thus of the possibility of their
alleviation. The United Nations consider the concepts of “economic crimes” and “financial
crimes” equal and, in broader terms, placing into this category every non-violent crime
that results in financial loss. This concept implies various criminal offences such as fraud,
tax evasion and money laundering. However, the United Nations Organization itself things
that it is rather difficult to define the concept of “economic criminality” because there is an
increasing number of criminal offences which may be considered this type of criminality.
This has also been contributed to by new social relations and technological development.
That is why it is increasingly harder to detect and prove new forms of economic criminality.
However, there is an increasing year-to-year degree of economic criminality observed at the
global level (United Nation, Office on Drugs and Crime, Economic and Financial Crimes:
Challenges to Sustainable Development, 2005).

Eurojust defines the concept of economic criminality by listing criminal offences
it includes, such as fraud, money laundering, corruption, crime related to intellectual
property, and even environmental crime. In addition, it was emphasized that economic
criminality was often related to some other criminal offences, such as drug trafficking,
terrorism, human trafficking etc.?

Understanding the phenomenology of economic criminality is no doubt important
for its prevention and alleviation of its consequences. However, it is adjusted to the social
environment and economic situation. That is exactly why it is difficult to establish a uni-
form definition of this type of criminality. It frequently happens that organized criminal
groups are involved in economic criminality by using legitimate business structures for
illegal activities (Jakubiec & Kulinski, 2023, p. 57). That is exactly what occurred in the
transitional countries which apparently had no possibilities to adjust adequately to rapid
socio-economic changes.

THE CONCEPT OF TRANSITION
AND ITS CHARACTERISTICS

The concept of transition can be seen through the prism of political science, economics
and sociology. It is a very complex phenomenon unifying all the above-listed aspects in

*  See: European Union Agency for Criminal Justice Cooperation, https://www.eurojust.europa.eu/

crime-types-and-cases/crime-types/economic-crimes.
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itself. In political terms, it is seen as switching from a single-party system to a multiparty
system. Its economic aspect implies switching from administrative-planned economy towards
the liberal model of the free market. What characterizes this process is the privatization
of business subjects. These changes were faced by the former socialist-regime countries
(Kovacevi¢, 2014, p. 240).

However, certain authors think that transition is wrongly related solely to post-com-
munist countries and changing to the market method of doing business. According to them,
this term is applicable to transition processes both in developed market economies and
in former socialist countries (Vukadin, p. 246). Nevertheless, in this paper we will limit
ourselves solely to former socialist countries, including the Republic of Serbia. The term
“transitional countries” is common for these countries and the collapse of communism
which occurred in the 1990s. This process took place in East European countries, the
former Soviet Union republics and in the Baltic countries (Vukadin, pp. 248-249). In the
former communist countries, the transition process implied both political and economic
changes. Most of these countries did not adjust to the new conditions either rapidly or
without accompanying problems.

According to some authors, the transition countries encounter the problem because
of the application of the thesis of the “dilemma of simultaneity”, which is reflected in the
factual inability to change different subsystems of society, despite the existing need for them
(Elster, 1990, pp. 310-313, cited according to: Kovacevi¢, p. 240).

It should be emphasized that privatization as the key feature of the transition process
proceeded in the grey normative zone. In that period, there was an increase in corruption,
the use of business connections for the purpose of illegal gain, as well as the use of suspi-
cious transactions (Ehrke, 2011, p. 154, cited according to: Suvakovi¢, 2014, pp. 17-18).

Switching to market economy and the sale of state companies brought along an in-
crease in unemployment. It negatively affected the pension system in the form of reduced
payments and/or contributions. After 1989, there was a decrease in the number of the
insurance users. Due to the lack of funds, many companies were unable to pay the contri-
butions to their employees (Perisi¢, 2009, p. 18).

The 1990s also witnessed the change in the ownership-legal relations in rural regions.
In that period, the decisions restricting private ownership over the land were abandoned.
According to some authors, taking into account the absence of other measures concerning
land ownership, contributed to larger differentiation among rural population. On the one
hand, those rural inhabitants with more economic resources began expanding their estates
and being involved in market production while, on the other hand, small estates and old
rural households faced economic deterioration. Some members of the political and economic
elite purchased large states at low prices from elderly inhabitants (Sljuki¢, 2004, p. 276).

It also caused migration of rural population to cities and, thus, an increasing number
of inhabitants, as well as growing unemployment. Naturally, it is necessary to note that
economic changes were not accompanied by the application of adequate legal mechanisms,
and it led to negative consequences both on social morality and on national economy.
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PHENOMENOLOGY OF ECONOMIC CRIMINALITY
IN TRANSITIONING COUNTRIES

The money obtained by the perpetration of illegal activities was laundered by investments
in the banks of the USA and the West from the transitional, or communist countries (Petras,
cited according to: Ciri¢, 2018, p. 99). In this way, the US budget deficit was covered and
kept in balance. Off-shore zones are known to have no strict systems of controlling wealth,
or the origin of property, capital and money. Rich inhabitants of East European countries
realized that money (particularly money gained by illegal activities9 should be hidden after
all, and they transferred it to these off-shore zones. This is how the origin of property and
money was hidden (Ciri¢, p. 99). However, a particular problem was posed by the investment
of the same money in the purchase of legal entities during the privatization process. The
applicable regulations did not stipulate any examination of the money origin, so supposedly
it was possible to launder part of the money which “left” the country through its transfer to
off-shore zones by investing it in the purchase of legal entities in privatization procedures.
The Law on Privatization in the Republic of Serbia was adopted in 2001 (“Official Gazette of
the RS”, No. 38/2001, 18/2003, 45/2005, 123/2007, 30/2010, 93/2012, 119/2012 and 51/2014),
while no adequate institutional mechanisms for preventing money laundering were estab-
lished. It is one of the indicators that in the transition process there was no alignment of
the relevant legal regulations which would ensure the implementation of the privatization
process in a legal and transparent manner. Moreover, there was no division of authority over
the implementation and control of the privatization procedure. The Privatization Agency
was in charge of both these activities, which proved as an inadequate solution in practice,
accompanied by a large number of discretionary authorities.

In the privatization procedure itself, there was a cooperation between the management
of the company on sale and the future investor or purchaser. In fact, there was an agreement
concerning the devaluation of the company’s property through inaccurate presentation
of the accounting balance and the modification of the financial data by the financial de-
partments in the companies on sale. Moreover, the former management of the company
benefited in the process of selling the company in terms of illegal appropriation of tangible
and intangible property of the legal entity (Novakovi¢, Vukasovi¢, 2014, pp. 176-177).

A special problem was posed by the fact that with time, in transitional economies, new
forms of economic criminality developed, which are more profitable and more appealing to
organized crime groups and also more difficult to detect. This was also contributed to by
the instability of economy (Tanjevi¢, 2012, p. 12). These circumstances are marked by the
presence of corruption, connection between economy and politics, i.e., between those with
economic and political power, and the largest number of economic crimes in the transition
period were mostly perpetrated by members of the social elite (Tanjevi¢, 2012, p. 36). These
circumstances were exactly what contributed to the conclusion of many suspicious tenders
in the privatization process.*

* Inits Report, the Anti-Corruption Council expresses its suspicion about the irregularities existing

in 24 privatization processes implemented in the Republic of Serbia. The European Commission also
insisted on the criminal investigation of those cases and on the sanctioning of potential perpetrators.
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In the Republic of Serbia, it was necessary to align national regulations with the
European standards in different domains, and that additionally encouraged fast adoption
of regulations in different areas, but without adequate mechanisms for their implementa-
tion. The authors think that at that time the regulations gave many discretionary rights to
those who applied them. It prevented the action of the state’s control bodies and led to an
increasing presence of corruption (Banovi¢, Doki¢, 2007, p. 79). Along with other factors,
such as political instability and poverty, the crisis of morality and social values also emerged,
which resulted in the presence of the aspiration for larger and faster gaining of the material
status. The process of transition from socialism to capitalism proceeded quite rapidly. The
disintegration of both the Soviet Union and of Yugoslavia was accompanied not only by
huge economic, but also social changes. The employment status was no longer certain.
Moreover, there was also a crisis of institutions, which negatively affected the changes in the
scope and structure of criminality (Konstantinovi¢ Vili¢, Nikoli¢ Ristanovi¢ & Kosti¢, 2012,
p. 345). The same is emphasized in Becker’s economic analysis of criminality, according to
which a person will decide to be involved in an illegal activity if its gains exceed the costs
potentially borne by that person in the event of perpetrating a criminal offence (Becker,
1974, p. 9). Moreover, in the person’s decision-making about whether to perpetrate a crim-
inal offence or not, an important role is also played by the assessment of the probability of
the detection of the act, and thus of the person being arrested and sentenced (Becker, pp.
36-37). Therefore, according to Becker, criminality is a rational economic activity which is
chosen by individuals after the assessment of potential personal gain and costs (damage).
These calculations were also present during transition, with the larger presence of the
degradation of morality and of the changes in the perspective of social values.

As for criminality in the privatization process, Banovi¢ states that state officials who
were able to affect, to a smaller or larger extent, the process of the change in ownership
rights over certain property by appointing privileged individuals in that process, could
make substantial financial gains for themselves and others (Banovi¢, 2002, p. 116). The
absence of adequate control mechanisms, as well as the general erosion of social values,
additionally led to undertaking of the above-listed activities. Great poverty at the begin-
ning of transition in the post-communist societies contributed to a larger organized crime
network. The newly-created social circumstances required the adjustment of society. The
corruption rate as an accompanying form of organized crime was on the rise. That is
why during 2002 the legislator resorted to amendments to the then valid Criminal Code
(“Official Gazette of the RS, No. 10/2002). They were reflected in the stipulation of new
criminal offences within a separate group — criminal offences of corruption. Those were the
following criminal offences: corruption in management bodies (Article 255a), corruption in
public procurement (Article 255v), corruption in the privatization process (Article 255g),
corruption in judiciary (Article 255d), corruption in the healthcare system (Article 255¢)
and corruption in the educational system (Article 255z). However, this approach did not
produce adequate results in practice, which should lead to an increased number of people
accused of the criminal offences of corruption, and the enactment of the 2005 Criminal Code
returned to the classic method of regulating general corruption by stipulating two criminal
offences - giving bribe and accepting bribe (“Official Gazette of the RS”, No. 85/2005-30;
Ciri¢, 2008, p. 102). However, new incriminations were not subsequently dropped, and that
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is why, with the aim or preventing corruption in the area of economy, the amendments to
the Criminal Code from 2012 stipulated the criminal offence of the abuses of the position
by the responsible person (Law on Amendments to the Criminal Code, “Official Gazette
of the RS”; no. 121/12; Dragojlovi¢, Grujié, 2018, p. 31).

There are different opinions concerning organized crime in transitional countries,
since it can be considered a consequence of the impoverishment contributed by the per-
petration of criminal offences that may be categorized as economic crime. In fact, some
authors believe that organized crime in transitional countries still contributed to the eco-
nomic welfare by organizing production of necessary goods and services. That is why it is
believed that illegal economic activities in the later stages of planned socialism in transitional
countries did not contribute only to losses, but also brought along certain gains (Lotspeich,
1995, pp. 555-589). Still, in our opinion, the activities of organized crime groups left huge
consequences on the national economy, as well as on the perception of corruption both by
citizens and the international community.

During the transition period, former members of the Socialist Federal Republic of
Yugoslavia (except Slovenia) faced new forms of organized crime which was connected
with the privatization process, as well as with the financial and banking sectors (Fili¢, 2023,
pp. 138-148). The forms of manifestation of economic criminality included tax evasion,
customs fraud, bankruptcy fraud, fraud related to financial loans, corruption and money
laundering (Council of Europe, CARPO regional project, Situation Report on Organized
and Economic Crime in South-Eastern Europe, 2006, p. 51).° In the transition period in
South Eastern European countries, a large number of fictitious companies was recorded,
which were registered with the aid of fake documents. They were used for tax evasion and
after performing their economic activity and receiving their tax payment solutions, they
ceased to exist; one of the ways of evading tax payment was also keeping two completely
different sets of books. At the same time, a dominant form of economic criminality was the
customs payment evasion, which was performed by reporting the lower value of imported
goods (e.g., oil and cigarettes), and then selling those goods in the domestic “black market”.
In Montenegro, the involvement of organized criminal groups was recorded in terms of
tax evasion and smuggling products subject to excise taxes. A particular problem for the
already threatened financial system in the transitional countries, which was in the process
of reformation, was posed by frauds in the banking sector. Loans were granted with a lower
interest rate, and that money was lent at loan shark interest rates. Bank loans were some-
times granted on the basis of fake documents and used for completely different purposes.
This was contributed to by the absence of adequate legal and institutional mechanisms
(Situation Report on Organized and Economic Crime in South-Eastern Europe, 2006, pp.
52-53). Corruption additionally encouraged the activities of organized crime group, and
the inadequate response of the formal social control bodies lead to an increased perception

> The CARPO project “Development of reliable and functioning policing systems and enhancing

of combating main criminal activities and police cooperation” was the project of technical cooper-
ation co-financed by the Council of Europe and the European Union in the period 2004-2006. The
responsibility for the project implementation was borne by the Council of Europe in cooperation
with Belgium, Finland, Hungary, Italy, Slovenia, Spain, Sweden and the International Organization
for Migration.
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of corruption by citizens. Therefore, the highest percentage of corruption perception was
recorded in the Republic of Serbia, while the citizens of Bosnia and Herzegovina thought
that corruption would substantially increase in the following period (Situation Report on
Organized and Economic Crime in South-Eastern Europe, 2006, p. 68). Similar results
were recorded during 2007 (Situation Report on Organized and Economic Crime in South-
Eastern Europe, Council of Europe, CARPO regional project, 2007).

In the following years, the transitional countries were supposed to adjust to new
conditions dictated by switching to market economy. It implied establishing the rule of
law and legal security, which also constitutes one of important prerequisites for attracting
foreign investments. This should be contributed to not only by the clarity and precision of
legal regulations, but also by the existence of adequate institutional mechanisms, primarily
independent and impartial judiciary. The existence of such judiciary also plays an important
role in the suppression of economic criminality and corruption, which are present on a larger
or smaller scale in every society. The declining level of the principle of the rule of law leads
to the limited access to justice and threatens citizens’ equality before the law (Transparency
International, Corruption Perception Index 2023, 2024, p. 9). According to the 2023 report
of this organization, the Parliament of North Macedonia largely threatened the principle
of the rule of law. In the non-transparent procedure, the Criminal Code was amended and
prison sanctions were reduced, including the period of obsolescence of the criminal offence
of official position abuse, which subsequently led to the rejection of about 200 criminal
charges in corruption cases, a large number of which also involved high government offi-
cials. However, the degradation of the rule of law is also present in some countries which
completed their transitional processes and are now the European Union member-states.
An example of it is Poland, which enabled the government’s influence in the appointment
and disciplinary responsibility of the judges, so that the European Union was forced to limit
the possibility of the use of its funds (Transparency International, Corruption Perception
Index, p. 10). Although some countries, at least from the perspective of the European
Union, have completed the transition process, it seems that the principle of the rule of
law has been significantly threatened lately. During February 2024. The Criminal Code
was amended in Slovakia. These amendments reduced the stipulated sanctions for certain
criminal offences (mostly from the domain of economic crime, including corruption and
tax fraud). Moreover, these amendments shortened the periods of obsolescence (on average
by half) and extended the possibility of applying the institute of a suspended sentence. It
allows criminal prosecution and sanctioning of economic criminal offences, having in mind
the fact that the existence of such offences is discovered only after the completed control
procedure by relevant institutions (e.g. tax administration). It is conducted for the previous
period and often it takes longer to collect relevant evidence. Until the moment of submitting
criminal charges to relevant bodies, it is quite likely that most cases will become obsolete
in terms of criminal prosecution. In addition, the abolition was announced of the Special
Prosecutorial Office as a specialized independent unit of the General Public Prosecutor’s
Oftfice, which was in charge of the investigation and prosecution of the perpetrators of
the criminal offences of corruption and organized crime. It caused huge disapproval both
of the professional public and of citizens (Transparency International Slovensko, The
Approved Amendment to the Criminal Code Weakens the Rule of Law and the Right against
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Corruption). Having in mind the above-listed problems concerning threats to the principle
of the rule of law, a question could be reasonably posed as to whether the countries which
were supposed to complete the transition process and became members of the European
Union managed to sufficiently strengthen public institutions and improve their national
legislation with the aim of efficient suppression of corruption and economic criminality.
Their solutions should serve as guidelines to the countries which are still undergoing the
process of transition and European Union accession. Instead, it seems that instead of it,
new legal solutions in some of these countries will be a negative example to the countries
in the European Union accession process.

In the past years, the Republic of Serbia has regressed in terms of the Corruption
Perception Index. During 2023, it ranked much lower than the first five positively rated
countries (Denmark, Finland, New Zealand, Norway and Singapore), while it ranked
only before Bosnia and Herzegovina in comparison to the countries in the region. The
Corruption Index in Serbia recorded in 2023 was 36, which ranked Serbia in the 104®*
position. Montenegro with its index of 46 and North Macedonia with its index of 42 were
better in comparison to Serbia, while former members of the Socialist Federal Republic of
Yugoslavia and current members of the European Union are ranked even much higher -
Slovenia with its Corruption Perception Index of 56 and Croatia with its index of 50, which
ranks them among the positively rated countries (Transparency International, CPI 2023). In
comparison to 2022, the Corruption Perception Index in Serbia remained unchanged, while
in 2021 Serbia was in a better position, with the Corruption Perception Index amounting
to 38 (Transparency International, CPI 2022; CPI 2021). Considering the available data, it
seems that in the past years Serbia has had a better position, with the Corruption Perception
Index amounting to 39 in 2012 and in 2018 (Transparency International, CPI 2012; CPI
2018). The best result scored by Serbia was in 2013 and in 2016, when its Corruption
Perception Index was 42. However, even then the results were not sufficient for its positive
rating, which indicates that in the following period it is necessary to undertake further
measures for the purpose of preventing corruption.®

CONCLUSION

Transition is a complex phenomenon characterized by political, economic and soci-
ological aspects. Former communist countries faced a number of challenges in the process
of establishing the free market and abandoning the concept of administrative-planned
economy. Great economic changes, which were encountered unreadily, without the adoption
of adequate regulations and the establishment of strengthening integrity and expertise in
public and economic sectors, led to poverty and social stratification. It contributed to the
crisis of morality and the degradation of social values. The lack of control and the absence
of the response of the relevant institutions were readily used by individuals who were

¢ The results refer solely to the public sector, having in mind that that the organization Transparency

International understands them exclusively as a perceived level of corruption in a country’s public
sector. On the scale fromo0 to 100, 0 denotes high corruption, while 100 denotes the absence or a very
low level of corruption. See: https://www.transparency.org/en/news/how-cpi-scores-are-calculated.
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guided by the principle that they would gain more than lose from the perpetration of a
criminal offence (because there was very small likelihood of their criminal offence being
detected and of them being criminally sanctioned). Social differences increased in rural
areas as well. Cities became more and more populated, while unemployment increased.
In impoverished society, the number of organized crime groups rose, and their activities,
according to the relevant reports, was also directed towards the perpetration of criminal
offences from the domain of economic criminality. That is why in the following period, the
transitional countries had to build adequate legal and institutional mechanisms which should
guarantee the rule of law, along with the existence of independent and impartial judiciary.
However, in the past years, it seems that some societies which have already undergone the
transition process and should function unobstructed in almost all social segments while
respecting European values, have largely regressed when it comes to independent judiciary
and combatting corruption and economic criminality. These circumstances only show that
economic criminality, i.e., the lack of capacities for its suppression, is not the characteristic
of transitional societies, but a matter of collective and political consciousness present in
a country. Therefore, it can be concluded that economic criminality is not a priori condi-
tioned by a country’s historical or cultural heritage, but solely by the existence of adequate
regulations and control mechanisms of independent judiciary, as well as an adequate de-
gree of awareness of relevant factors at the national level in terms of recognizing the need
for timely and efficient prevention of harmful behaviours which may be qualified as the
above-listed type of criminality. Since the Corruption Perception Index in the Republic
of Serbia is still rather high, in the following period it is necessary to undertake further
measures aimed at its prevention.
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