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(BMO)ETNYKE OIVIJIEME IIOCTXYMHOT
POOUTE/bCTBA M3 3AMP3HYTOI EMBPVIOHA®

Caxerak: Tema ITOCTXyMHOT pOJIMTEe/bCTBA U3 3aMP3HYTOT eMOPIOHa OTBapa OpojHa
€TI4Ka, ITpaBHAa, MEANIIHCKA I IINTAaba Y OKBUPY IOITYyTAVIOHE ITIOINTUKE. CTOFa, KOM-
IJIEKCHOCT TeMe 3aXTeBa MyTTUANCIIUIDIMHAPHY IPKCTYTL. Y pajy Cy aHa/lM3MpaHa HeKa
IIUTaka Ca Pa3IMINTOr CTAHOBUINTA, U TO: 1) cynOMHa 3aMp3HYTUX eMOPUOHA Ca e TIIKOT
acIeKTa; 2) HaueJIo HajdosbeT MHTepeca HepoheHor nereTa; 3) IpaBa IapoBa Koju JKeJle
7la ce Ha OBaj HAYMH OCTBape Kao poiuTesbl. YecTo ¢y oBa ImpaBa CyIpOTCTaB/beHa Ma ce
IIOCTaB/ba IINTAKBE KOjeM Off ’bVIX AT MPETHOCT. Ha OCHOBY aHa/11M3€ HOPMAaTVIBHE PETY-
TaTuBe, CyfICKe IIpaKce 1 Teopuje, KOJ| Hac M y APYTYM 3eM/baMa, ayTOpH paja mokKymahe
Ia OAroBOpe Ha K/by4YHa IIMTamba: €TUYKa OIPABJAHOCT, IPaBHA CUI'YPHOCT IIOCTXYMHOT
POIMTE/BCTBA, KAO M €TIYKA VI MEVILIMHCKA OIPaBIAHOCT MOjeHIIX IIOCTYIIAKa ca HEUCKO-
pumrhennm emdpuonymMa. Ha 0CHOBY CIIpOBeIeHOT MICTPaXXMBabha jaCHO je J1a jefMHCTBEH
CTaB II0 IUTAY ONPABILAHOCTI OBAKBOI HAYJHA OCTBApUBabe XKe/be 32 POAUTE/bCTBOM
He II0CTOj!. 3eM/be Ha pas/IM4uTe Ha4MHe Pery/IuIly INTabe JO3BO/bEHOCTY IOCTXYMHOT
POMUTE/bCTBA U3 3aMP3HYTOT eMOPIOHa. 3aKOHCKO pellere MpeMa KoMe HaKOH CMPTH
jemHor Of ITapTHepa 3aMP3HYTH eMOPVOH He MO>Ke OuTH yroTped/beH wiv BpaheH gpyrom
IIapTHepY, HOHEeKaJl IeMaHTyje CYACKa IIpaKca, Kao IITo je duo cnydaj y Perrydmiiu Cpdujn
rzie cy 2024. ronyHe TOHETe IIpBe IIpecyfie a ce eMOPVMOHY Ha OCHOBY CY[CKOT 3aBellITarba
BpaTe mpexusenoM napTHepy. Cpduja ce cajja Hamasu nsMehy pecTpMKTHBHOT IIpaBHOT
MoJiesia M HOBOHACTasIe CyZICKe TTpaKce Koja yKasyje Ha HoTpedy 3a XMTHOM 3aKOHOJJABHOM
I/IHTepBeHHI/IjOM. Cnnane IIpyMepe MMaMo 'y APYIUIM 3€EM/baMa, I OHI he durn IIpMKa3aHN
y pany. IIpunikom eBeHTyaTHe Mi3MeHe 3aKOHCKe PETy/IaTiBe HEeOIIXOHO je Y3eTH y 0031p
IpaBa CBUX JIMLA YK/bYY€HMX Y OBaj IIOCTYIIAK, KA0 M OHUX KOjy HaCTajy IPUMMEHOM OBE
metope. OdaBesa je IpkaBHMX OpraHa Jia CBe OJTyKe Koje ce TIY fierie, YKbydyjyhu u He-
pobeHy fierry, JoHOCe y CKIIaZy ca Hade/IoM Hajdosber MHTepeca ieTeTa. YKOIUKO 811 JomyIo
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OBaj yTaHaK HAIMCAH je y OKBMPY Hay4He JieflaTHOCTY VIHCTUTYTa 3a MONUTUYKe CTy/uje, KOjy
¢drHaHCcpa MUHUCTapCTBO Hayke, TEXHOJIOLIKOT pa3Boja 1 nHoBanuja Perrydmike Cpduje.
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JI0 M3MeHa 3aKOHCKUX ofipefiada Koje ce OfHOCe Ha IOCTXYMHY PEeIpORYKINjY, HEOITXOHO
je MCTOBpeMeHO IPUIATOAMUTI M IIPOIIMCe KojuMa ce ypehyje odnact HaciegHor mpasa.

KipyuHe peun: MOCTXYMHO POUTE/LCTBO, 3aMP3HYTH eMOPUOH, IIpaBa JieTeTa,
HOPMAaTUBHA PeTry/IaTyBa, IOIy/Ial[JIOHa IIOJINTYKA, OUOeTHKA

YBOJI

Tema pafia je TOCTXYMHO POIUTEILCTBO Y a3y Kajia je CTBOPEH eMOPUOH, OfHOCHO
eTMYKa I TpaBHa IMMTaba OIIPaBJAHOCTH IIOCTXYMHOT eMOpMOTpaHCcdepa, Kao MoCTebe
npurnpeMHe ¢ase y BAHTEIECHOj OIUIONIY, KOja IPETXOAM NMIUIEMEHTAIVj eMOPIOHA Y
TeJ0 JkeHe. TeMa MOCTXYMHOT POIMTE/bCTBA je KOMIUIEKCHA I He MOXKe Ce TI0CMATpaT CaMo
Ca acIleKTa J03BO/bEHOCT WV Hefl03BO/beHOCTH, Beh ce Mopa caryefaBary mupe, 1 ca
acIreKTa Jia M je BaHTe/leCHa OIUIOfiha 3aII0veTa 1 y K0joj je (asi, a 1 je caMo JeTIOHOBaH
PeIpORyKTUBHY MaTepuja (CliepMa, jajHe henmuje) i je ZOLUUIO JO HACTAHKA eMOPVOHA.
IMocTxyMHa perpopyKIuja ca eMOpMOHMMA MMa ofipeheHe CIMTIHOCT ca TOCTXYMHOM YIIO-
TpedoM penpopykTUBHUX heyja, a crydajeBe y KOjUMa je IOCTYIIAK BaHTe/IeCHE OIVIOfbEe
3aII0YeT, M Kao Pe3y/ITarT Tora CTBOPEeH eMOPUOH, MOXKeMO ITOCMATPATy Kao HeIUIAHVPAHO
MOCTXYMHO poanTebcTBo. OHO ce jaBba ycren HecpehHIX OKOMTHOCTHM — CMPTH je[THOT Off
IapTHepa y TOKY IIOCTYTIKA BaHTe/IeCHE OIIOfbeE.

HopmartusHa perynatisa o J03BO/bEHOCTV IIOCTXYMHE PENPOAYKLMje Ha HALIOHATHOM
HMBOY pas3nuunto je peryivcaua (Pejfilovd v. the Czech Republic, 14889/19, par. 21). Ilpsu
IIPUCTYTI je peCTPUKTUBAH U 3eM/bE KOje Cy Ce OIpefie/InJIe 3a Ihera He J03B0/baBajy IMOCT-
xymHy penpopykuujy (Opannycka, Hemauka, byrapcka, Hopserka, CroBauka, CioBeHyja,
[IIBajiapcka, Cpduja, buX). Ynpkoc 3adpann nocrxymue penponykuuje y Hemaukoj, cymcka
IIpaKca oBe 3eM/be OeeXXV CTydajeBe y KojuMa Cy offoOpeHN 3aXTeBH )KeHa Jia TIpey3My
eMOpIOHe HAKOH CMPTH CYIIPYTa, jep IpeMa MULUBbEHY Cyfja HEMadK 3aKOH He 3adpambyje
¢duHanmsanujy nporeca xoju je seh samouer (Hashiloni-Dolev & Schicktanz, 2017, 27).

JIpyru npucTyn je mudepanaH u y meMy je F03BO/beHa IIOCTXYMHA PeNpoAyKIja
YK/BY4yjyhu 1 HOCTXYMHY OIUTOfIbY jajHyx hemyja ciepMoM HaKOH CMPTH jeHOT Of, HapT-
Hepa (Benruja, Jancka, EcTonnja, Ipuka, Yjenumeno Kpapescrso, lllnanuja, CeBepHa
Makxkeponnja). Y oBUM 3eM/baMa YC/IOB 3a IIOCTXYMHY PeIIPORYKIM)Y je IOCTOjatbe caryia-
CHOCTY TTPeMUHYJIOT, IITO he ieTabHMje STy n3HeTo y HacTaBKy TekcTa. Hajmmudepamamjn
IIPUCTYII IO IUTAkY NOCTXYMHE penpofayKuuje uMa Vispaen. Y 0Boj 3eM/bl je O3BO/bEHO
Jla TapTHEP y3Me CIlepMy IIPEMMHY/IOT MyLIKapIia, a 3ade/e)kKeHN CY U CITydajeBM Ja je TO
IIpaBO IpU3HATO popuTebuMa npemuHysor (Katz et al., 2020; Simana, str. 2018).

Tpehy rpyny unHe 3em/be ca MEIMIOBUTUM IIPUCTYIIOM y KOjUMa Ce AMPEKTHO
VT MHAVIPEKTHO JI03BOJbaBa MOCTXYMHA PeNPOAYKIja YKONMKO je CTBOPEH eMOPIOH.
Y Vtanuju je 1o3BO/beHa MOCTXYMHA PEIPOAYKIIMja aKo je IIpe CMPTU CTBOPEH eMOpPIOH
(Pejtilova v. the Czech Republic, 14889/19, par. 21). CMmepHuIjaMa 3a aCUCTUPaHy pe-
IPOAYKTUBHY TeXHONMOrujy u3 2024. rogune, Koje je u3fano MMHUCTapCTBO 3apaBba y
capafimu ca uTanujaHckuM HaroHamHuM MHCTUTYTOM 3a 3ipasibe (Istituto Superiore di
Sanita) n Hanmonamamm caBetoM 3a 3ppasibe (Consiglio Superiore di Sanita), fo3BorbeHa je
MoryhHOCT OCTMOpPTaIHOT TpaHcdepa eMOPIOHa, yCKTahuBambeM IMpakce ca yCTaBHNUM 1
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cyackuM odpasnoxemeM (wiaH 8. 3akoHa 40/2004; nmpecyna Kacammonor cyma 13000/2019,
Tayka 7.8.5.1) — ,TpajHu 3Ha4aj MHPOPMICAHOT IPUCTAHKA Kao omy4dyjyher gakropa y
cTBapamy popuTe/bckux Beza“ (Raimondi et al., 2026). Kapa ce na carnmacHoct u sobe fo
OIUIOf[Hbe, OHA TIOCTaje HeoIlo31Ba, 1M3MeDy MoTIMcHBamba CarTacHOCTU U OIIONbE MOpa
npohiu cefaM f1aHa, jep ce TaKo Jaje BpeMe 3a pasMUIIbambe i IOCTIDKE CUTYPHOCT fia je
IIPWINKOM JOHOLLIEha OfTyKe 0coda dita goBojpHO nupopmucana u HamepHa (Vukadinovié
Markovi¢, Radomirovi¢ & Stjepanovi¢, 2025), Zok BpeMe 3a IOCTXyMHY YIIOTpedy eMOpuoHa
Hlije OTPaHIYeHO, LIITO Ce Pas3IMKYyje off 3aKOHCKOT oKBupa y IlopTyrany kojum ce npeasu-
ba odaesa peanusosama emOproTpancdepa y poKy Off TPy TOfMHE Off CMPTHU MapTHepa
(Raimondi et al., 2026). ¥ XpBatckoj je mpeaBubeHo fa ce HAKOH CMPTH jeHOT Off apTHepa
3aMp3HYTI eMOPUOHY HOK/Iabajy IPeKUBEIOM IIapTHEPY 3a OIUIOAbY U pabame gereTa
(¢lan 33. tacka 4. Zakona o medicinski pomognutoj oplodnji, Narodne novine 86/2012).

ITocToje 1 3emM/be KOje HeMajy 3aKOHe O BaHTE/IECHO] OTUIOHbI 1 IIPUMEbYjy ITPOTOKOIE
¥ CMepHILIe Koje TOHOCe SOMHMIIE, Ko IIITO je CTy4aj y mojenuunmM apxxkasama CAJL (Simana,
2018). OBakBse pasnuKe y HOPMAaTHBHO]j PETyIaTUBY 110 IIUTalby MOCTXYMHE PeNpORyKIje
u3asBaHe cy oceT/pyBonIhy TeMe Koja mokpehe dpojHa eTidka 1 MOpaHa UTamba.

VcToBpeMeHO, OCTaB/ba ce IIUTakbe 3aLUTHTE JBYACKOT JOCTOjaHCTBA Y epy YOp3aHOT
pasBoja BelTayke HHTeNUreHnuje (y fabeM TekcTy: BI), kao v mpaBHUX U SMOETHYKMX
rpaHuiia ynorpede HoBux Texnonoruja (Stjepanovié, 2026; Stosi¢ & Jankovi¢, 2023). Kako
cucremu BV yTrdy Ha OCHOBHa IIpaBa y d10eTUYKIM 0OacTMa U Koje IpaBHe IIPOMeHe
MOpajy duTu HampasjbeHe Kako du ce ocurypao fa ce B ernuku npumemyje, Moxpa je
HajCIoXKeHje IITambe Koje ce IIOCTaB/ba IIpef CaBPeMEHOT YOBeKa M IPYIITBO Y Lie/IMHHA.
OBaj pasBoj JaHac IMKTUpa ¥ ycMepaBa BehnHy HaydYHNX UCTPaXXMBamba y CBYM HAyYHUM
odmacTyMa, I1a TaKo Kajia FOBOPYMMO O 13a30BMMa Y OO/IACTY IOPOMYHOT [TPaBa 1 COLMOIOTHje
HOPOJILIE, YMHY Ce [ja Ka0 HOjeMHIIN ¥ APYIITBO jOLI yBeK HUCMO (11 IITambe je fa i hemo
dutn) y MoryhHOCTM Jja yXBaTVMO TOK J pYTaM KOji BUIIIe He AMKTUPaMo Mu. JJok MHOre
IuleMe U IIMTaba U ja/be 0CTajy de3 KoHceHsyca BehuHe, Kao HIIp. MUTabe Oy TEHOCTH
XOMOCEKCYa/THIX SpakoBa I yCBajarba fielie off CTpaHe oByx maposa (Suvakovié, 2013; Antonié,
2014; Covi¢, 2015; Suvakovié, 2021), HeKyt HOBY H3a30BI HAC mpeTu4y, 3axTeBajyhu o Hac
APYIITBEHY PeaKLjy ¥ IMIHN HOIPUHOC Y cariefaBamy u npensubamy Moryhux moce-
INIIa, Kao M y Kpeupamwy LelTUCXOfiHe U Ipeli3He IpaBHe pery/atyBe ¢ IJ/beM pelllaBarba
nMTama Kojuma, Suhemo cnodonHy pehn, BepoBaTHO jOIT YBeK Kao MOjeAVHIIN U IPYIITBO
HycMo opacin. MebyTim, oHa Yekajy HeoIXofjHe OATOBOpe, YIIPKOC HallleM J3HeHahermby
LITO CBET BUIIE HY HajMarbe He MM Ha OHaj Off IIpe CaMo JiBe JIelieHje.

CYIOBMHA 3AMP3HYTVX EMBPMIOHA
CA ETMYKOT ACITEKTA

Y cTpy4YHOj 1 HAyYHO] jaBHOCTH ITOJie/beHa Cy MULI/bErba O MIPAaBHOj IPUPOJM 3a-
MP3HYTHX eMOPVOHa, T1a TIOjefiTHYU ayTOPY 3aK/bydyjy fia Cy

»/BYCKIM eMOPMOHMMA IIPUIIIICAHY BEOMa Pa3INM4MTU CTENeHI MOPA/IHOT CTa-
TYCa, Off AIICOTy THOT MOPA/THOT CTAaTyCa, jefHAKOT OHOM KOjIi IMa 0C0da, {0 HUKAKBOT
MopasHor craryca |...] ca Behunowm craBosa usmeby ose gse excrpemuoctn” (Pennings
et al., 2024, str. 2387).
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Ykommko du ce eMOPUOHM ,,cCMATpaIn CydjeKTOM sui iuris®, To 811 Hy>KHO 3Ha4MIIO
fia ce ,eMOPUOHY MOpa IPy»KaTy MOTYNHOCT MMIUIAHTalLlMje U [ja ce He CMe YHUIITUTI VTN
omretntit” (Robinson, 2018, str. 24). ITormto eMOpMOHY IIPECTaB/bAjy PE3YITAT IIpoLjeca
OIIOfA1bE, ¥ OfpeheHnM TeoprjcKIM U e TMYKUM MPUCTYINMA OHM Ce IOCMATPajy Kao
HepobeHa fe1a, OHOCHO Kao IIOTEHI[Uja/THI MOPA/IHU CYdjeKTH ca ofpeheHnm mpasu-
Ma (Robertson, 1994, str. 1049). YpaBo TakaB CTaB je 3ay3eo BpxoBHu cyx y Anmadamu,
HaBopehn ma cy emOpuoHu fena 1 1a du BHUXOBO HAMEPHO WIN C/Iy4YajHO YHUIITEHE
MOITIO dUTH KBaTU(PUKOBAHO Kao yOucTBo Hepobhewor feteta. Ca MEAUIIMHCKOT acIIeKTa
IIpUXBaTambe CTaBa ia Cy eMOpMOHN HepoleHa Ielra, MO>Ke JOBECTH Y IUTarbe Hajby IpHU-
MeHY BaHTe/IeCHe OIIOfibe. JeHa off OC/IeiuIIa TAKBOT CTaBa Cyfia je U ofjIyKa Hajsehe
KIVHMJKe 32 IIpy>XKambe yCIIyra y Toj Ip>KaBU Jja ce 0dycTaBe ycIyre BaHTe/IeCHe OIIOf -
e, 300or MmoryhHocTi 1a 0codmpe dyne nsnoxkeHo KpuBndHOM romeny (Hafner, 2024).*
M y 3em/paMa y KojuMa je 3adpameHa IIOCTXyMHA PelIponyKIuja, Kao mTo je Hemauka,
IIOCTOje CITy4ajeBU Y CYACKOj IIPaKCH Jia je ofloOpeHo Ipey3rMame eMOPIOHa, HAaKOH CMp-
TU CYIIPYTa, Y/Me Ce IIPM3Haje Ja ,MOPAHN M KBa3UIIPAaBHYU CTATYC eMOPUOHA, MM YaK
(eTyca Kao CaMOCTaTHOT €HTUTETA, IPECTaB/ba CHAXKAH PA3/IOr 3a HACTaBaK TpygHohe”
(Hashiloni-Dolev & Schicktanz, 2017, str. 27).

Kako cy Teme 5KMBOTA ¥ CMPTH y CAMOM CPeAMINTY penurujckux yuema (Covié,
2023a, str. 129), o 3Ha4aja je carleaTy M CTaB BePCKIMX 3ajeHNIIA, KOje MMajy 3HauajaH
yTHUIIaj HA CTaB je[HOT OpylITBa y HeHu. CpIIcKa IpaBOCIaBHA IPKBA HeMa 3BaHUYHI
CTaB I10 INMTaby BaHTeIeCHE OIUIOMIbE, KA0 HI YCBOjeH JOKYMEHT O aKTYe/THIM OMOEeTUYKIM
nuTamuMa, Beh MOCTOje pasmmuuTy CTaBoBy mojemuux ceemrennka (Covié, 2023a, str.
134). CraBoBu Ipuke nmpaBociaBHe IpKBe U Pycke IpaBocaBHe IPKBe jecy fa je 4yBarbe
U HAMEPHO YHUINTaBambe eMOPYOHA MOPATHO HEJOIIYCTHBO, 300T 4eTa ce 3a/1aXKy 3a IIpu-
3HaBambe JbYJICKOT JOCTOjaHCTBA eMOpIOHa (Covi¢, 2023b, str. 521). »Dymyhn ma sBaHIIHO
PUMOKATOINYKO y4ere TBPAM a JbYACKU )XUBOT IIOYNIbe Y TPeHYTKY 3adeha, 13 oBe
TBp/ibe IIpousase ciefehn MopanHu cyfoBu: GeTyc Wiy eMOPYOH Ce MOPajy IIOIITOBATI
U TPeTUPATHU KAO JbY/ICKA IMYHOCT Ca JOCTOjAHCTBOM U IPaBMMa, YK/by4yjyhu mpaBo Ha
sxuor” (Covié, 2023a, str. 129). Bepcke 3ajegHuIe Koje Cy IPOTUB BaHTe/IeCHE OIUIOAIbE,
TOMe Ce IIPOTMBe yIpaBo 30or MoryhHOCTN yHMIITaBamka HenckopuirheHNX eMOpUOHA.
Crora, MO>XKeMO 3aK/by4YITH Ja YKOIMKO O ce BepcKe 3ajeqHuIie daBule MUTabeM Ja /I
Tpeda [O3BOINTY IIOCTXYMHY PeIPOAYKLNjy U3 3aMP3HYTOT eMOPMOHA Off CTpaHe >KI-
BOT TIapTHepa WV YHUIITUTY eMOPHUOH, CTaB BEPCKMX 3ajefHua duo Ou fa ce omoryhm
ormIofika u pobheme eTera.

Ca MeIMIIMHCKOT acIleKTa eMOPMOHN CTMYY MOPa/IHU CTAaTyC TeK ca 14 gaHa u
IIpe Tora HeMajy HMKaKaB MOpanHM cTaryc. [lojenyay ayTopu UCTUYy Jia je HapefaK y
eMOpHOJIOTHjI ¥ OMOMEeIVMIIMHCKIM MCTPXIBABIMa JOBEO 10 IoTpede fa ce 0Baj pok
oxt 14 fana npeucnuTa u Ipogyxu Ha 28 fana, dyayhu ga Buire Huje agexsaran (Appleby

¢ Opnyka cyza je JOHeTa y IOCTYIKY KOjy Cy IIOKPeHy/Ia TPY I1apa, a YMjy Cy JeHOHOBAHU eM-

OpUOHU YHUIITEHM CTy4ajHO Off CTpaHe jefHoOT off manujeHata. OHM cy ce y Ty>kOu nporus LlenTpa
I7ie Cy SWM JIeTIOHOBaHM eMOPUOHY M03Ba/IM Ha 3aKOH O KPMBUIIM 32 CMPT MaJIOJIeTHMKA KOjI Ce
npuMesyje u Ha detyce. IIpBocTenenn cyp je ondanmo Tyxdy HaBoziehn fa ce eMOPIMOH He MOXKe
TpeTHpaTn Kao fete, MehyTum BpxosHu cyn Anmadame je mpecynyo y KOpUCT maposa 3aysumajyhm
CTaB JIa ce 3aMP3HYTI eMOPMOHN CMATPajy AeLiOM.
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& Bredenoord, 2018). Cruname MopamHor cTaTyca eMmdproHa oapebyje u rpanume mocry-
IIara IpeMa beMy, OfHOCHO MOTyhHOCT YHMIITaBamba U yIoTpedy Y eKCIlepiuMeHTaTHe
cpxe (Pennings et al., 2024, str. 2388). J3Mehy fBe eKCTPEeMHOCTI O MOPATHOM CTAaTyCy
eMOpIOHa Cy ayTOpU KOjU MCTUYY Jia Ce He CTaXy fia CY eMOPUOHU MOYeTaK JbY/ICKOT
XKIBOTA, A/l jeCy 3HauajaH Kopak y ToM npouecy (Kurjak, 2024).

U cras EBpornckor cypa 3a /pysicka npasa (y gabeM Tekcry: ECJBII) je ma ,,emOpron
HeMa He3aBJCHa IIpaBa Wiy uHTepece” (Baret and Caballero v. France, 22296/20 et 37138/20,
par. 87), anu 1 ja 3aMp3HYTY eMOPUOHM MMajy ofpehenu moreHumjan 3a sxusor (Parrillo
v. Italy, 46470/11, par. 43). Y cnyuajy Parrillo v. Italy ECJBII je mpBu myT Mopao fia Ofiro-
BOPM Ha INTalbe I JIU [IPABO Ha IIOIITOBabe IPMBATHOT )XMBOTA, 3amTiheHo WiaHoM 8.
EBporicke KOHBeHIVje O JbYACKMM IIpaBUMa, 0dyXBara U IIPaBO Ha Koje ce IOJHOCUTE/bKa
IpeficTaBKe TT03MBaJIa, a TO je MPaBo pacronarama eMOPMOHMA in Vitro OI/IONbOM, paay
FUXOBOT JIOHVPaba C IM/beM UCTPKIBaba Ha MaTIHNM henmjama. Y odpasoxersy cyucke
OJTYKe HaBOJM Ce JIa ,IIPAaBO JIa ce eMOPMOHI IIOK/IOHE Y HAyYHOMCTPAXXMBAUKe CBPXe HIfje
Ieo TBPIOKOPHUX IIpaBa Koja ce ITnTe wiaHoM 8. KoHBeHIMje, ¢ 003MpoM Ha TO Jja ce He
OJIHOCe Ha IT0CedHO 3HaYajaH aclleKaT II0CTOjaba MeHTUTETa 3aHTepeCOBAHOT NI |... ]
HOTPedHO je JaTy Ap>KaBM IIMPOKO AUCKPELMOHO IIPAaBO IPOLieHe Y KOHKPETHOM CIy4ajy
[...] ommyka ma ce criopHM eMOPMOHM TTOKJIOHE HAyLIU Pe3yITaT je UCK/bYuUBe BOJbe MOf-
HOCHOL[a TIPEfCTaBKe, C 0031IPOM Ha TO JIa je ’eH MapTHep IPEeMIHYO, HOK C Ipyre CTpaHe
HIjeflaH elleMeHT He YKasyje Ha TO fla OM ’eH IapTHeP, KOji je Y BpeMe OIIONhe 110 MCTO
3alfHTEpeCcOBaH 3a eMOPVOHE KOMKO ¥ IOJHOCH/IALL TIPEJICTAaBKe, JOHEO MCTY TaKBY OfUIYKY...”

ITPABA TTAPOBA KOJM JKEJIE TA CE HA OBA]J
HAYMH OCTBAPE KAO POAUTE/bU

Y 3em/paMa y KojuMa je I03BO/beHa IIOCTXYMHA PEeNPOAYKIMja y CYICKOj MpaKcu
ce jaB/bajy COPOBU 300T HEIIOCTOjarba MICaHe CaIIACHOCTU IIPEMUHYJIOT 3a IIOCTXYMHY
yrnoTpedy emdprona. Y ciaydajeBuMa Kajia He IMOCTOjU MICaHA Car7IaCHOCT, Y CY/CKOj
IpaKCH Cy ce MojaBuUIa ABa MOJe/Na TyYMademwa, a TO Cy ,MOJie/l HeMelllaba', OffHOCHO
eTIMYKOT NPMHIIMIIA TIOIITOBakba Ay TOHOMMUj€, KOji IIOfIpasyMeBa fIa Y HeTOCTATKY IIMCaHe
CaIJIaHOCTM He Tpeda TyMaduTy 1mTa O 0c0da SKeJlerta, i MOJeT ,,IOITOBAbA XKeJbe , Tie je
ToKasyBaHO 1 npuxBaheHo off cTpaHe Cyfi0Ba, ImTa d1 0coda JKeerna, MaKo TO Hifje IIMCaHO
3adenexxna. Tema pajia cy eMOpMOHN, Majia ce OBV MOJIE/N Y CYZICKOj IPaKCY IPUMEYjy
U Ha Ipey3uMarbe U Kopuinhere genoHoBane crepme (Simana, 2018). VI camu cynosu y
IIPaKCH IIPUIMKOM IIpUMeHe MOJiena ,TIOIITOBaba XKe/be, HaI/lalllaBajy 3Hauaj II0CTOjamba
3axXTeBa 3a IICaHy CaIJIaCHOCT M IIOIITOBAKba TOT YC/IOBA C U/BEM 3aIITUTE PEIPONYKTUBHE
ayTOHOMUje, ajIJ UIIaK HaIIalllaBajy [a je y HOjeAVHUM CITy4ajeBuMa HOTPedHO HOHeTH
OJUTYKY O yCBajarby 3aXTeBa U IOpPe]] HeIIOCTOjarba TAKBE CAITIACHOCTH, a Y31Majyhu y 063up
OKOJTHOCTH CBAaKOT KOHKpeTHOT ciy4aja (Jennings v. Human Fertilisation and Embryology
Authority, [2022] EWHC 1619 Fam; EF v Human Fertilisation and Embryology Authority
[2024] EWHC 3004 Fam).

Y Perrydmumrt Cpduju 3akoHOM 0 SMOMEIUIIMHCKO] HOTHOMOTHYTOj OTIIOfEbY TIPO-
MICAHO je Ja je TIpe CBAKOT MMOCTYIIKA HEOIXO/HA IMCaHa CarylacHOCT oda maprHepa (¢lan
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27. stav 2. Zakona o biomedicinski potpomognutoj oplodnji, Sluzbeni glasnik RS 40/2017
1 113/2017; y gasmem Texcry: 3SbMIIO), kao u fa je 3adpameHa yrorpeda emOpruona ocoda
Koje cy mpemuHye (wiaH 41). To du sHAUWIO [1a MMIUIeMeHTalVja eMOpPJMOHa HAKOH CMPTH
jemHor off mapTHepa Huje Moryha. ¥ TakBoj CUTYaI[iju 3alI0METH IIOCTYIIAK, YCIIeN CMPTH
jemHOT off MapTHepPa, MOXKe SUTHU MPEKMHYT CBe IO TPEHYTKA YHOIIeHha eMOPIOHA Y TeJIo
>keHe. VICTUM 3aKOHOM JJ03BO/bEHA je BaHTe/IeCHa OIUIO/Iha YKeHe KOja HeMa ITapTHepa, Y3
IIPeTXOfIHY IIPOLIEHY BeHUX CIOCOOHOCTH 33 POIMUTE/bCTBO Y MHTEpec feTeTa (WiaH 25.
3BMIIO).

EBporicku cyp 3a JbyjicKa IIpaBa y jef{Hoj Off CBOjUX IIpecy/a HaIlacuo je fa IpaBHU
HopefaK 3eM/be y K0joj ce XeHCKMM TTapOBMMa I CaMOXPaHMM MajKaMa IpH3Haje IpaBo
Ha BaHTEJIECHY OIUIOfHbY, a C IpyTe CTpaHe CIIpevyaBa BaHTe/IeCHA OIVIOfba HAKOH CMPTH
CYIpyTa, WIN U3BO3 eMOPMOHA, Hlije KOXePEeHTaH U II0CTaB/ba IUTambe PeleBAHTHOCTH
oIlpaBJamba 3a TAKBY 3adpaHy:

,»Cy/I je IIOHOBMO [, MAKO [ip>KaBe Y>KMBajy LIMPOKY AUCKPELUjy ¥ dMOeTUIKO]
cepy, 3aKOHOIAaBHYU OKBYP KOjJi Cy OHE YCIIOCTaBuIe Mopa duti KoxepeHTan™ (Baret
and Caballero v. France, 22296/20 et 37138/20, par. 90).

Y HaIoj cyfickoj mpakcy 3adeneskeHa Cy /iBa Cy4aja Cy[CKUX CIIOpOBa 3a Ipeysu-
Mambe 3aMpP3HYTUX eMOpUOHa. Y IIPBOM CITy4ajy CY[CKY CIIOp 33 BJXOBY yHOTpedy (cmydaj
Tujane [TpuspeHar), a y Apyrom cydajy HAKOH CMPTHU My>a, cynpyra (Ana Miagenosuh
Mapxkosnh) je OKpeHYy/Ia CIIOP 3a IIpeysuMabe U N3B03 eMOPIOHA Y jefHY Off KIMHIKA Y
unoctpanctso (Nikoleti¢, 2023). Tyxmibe cy ce y cBojoj dopdu ofyryunie 3a foKasyBambe
IpaBa Ha HACNIENCTBO, OHOCHO fIa Cy eMOPMOHM MMOBWHA, IITO je IPYTOCTEIeHN CYT]
IPUXBATHUO U MPECYAMO Y BUXOBY KOpUCT. OBaKBO TyMadeHe MHOTY ayTOPU CMaTpajy
CIIOPHUM, 300T creluIYHOT CBOjCTBA eMOPUOHA, OTHOCHO MOTYhHOCTH Ja MOCTaHy
pyacko duhe. Takas cras je 3ayseo u ECJbII xoju HaranaBa ga eMOpMOHM HACY MMOBIMHA
(Parrillo v. Italy, 46470/11, par. 215).

Ha ocHOBY HOpPMAaTHMBHOT pery/nmcama IOCTXYMHOT POIUTE/LCTBA U aHA/IN3€ CYTCKe
IIpaKce MOXKEMO 3aK/by4IMTH JIa je aKI[eHaT BUIIE Ha 3alITUTY jaBHOT MHTEpeca, MIN Ha
ayTOHOMMjY TIPEMIHYJIOT, IOK Ce Marbe ITaXKibe mocsehyje MHTepecnMa SKMBOT apTHepa,
Kao U 3ajeJHIYKI JICKa3aHOj BOJBbM KOja je OCTOoja/la TOKOM ITOCTYIKA Kpenparba IOPOIMIE.
OBakBa cUTyaluja je HApOUUTO JUCKYTadM/IHA KaJla je ped 0 3aMP3HyTUM eMOPUOHMMA
KOj! Cy HaCTa/Iu CIajalbeM perpofyKTMBHOT MaTepyjaia 00a IapTHepa, LITO je jefaH Of
pasiora Jia ce y CyficKOj IPaKCy M HOPMAaTUBHOj PEry/TaTUMBY II0jeNUHIX 3€Ma/ba IPUIIMKOM
omTy4uBama 0 CyfOMHY 3aMP3HYTUX eMOpIOHa 3ay3uMa (pIeKCUOVTHIU CTaB Y OHOCY
Ha IIpey3uMame Y ynoTpedy cnepme win jajuux hemuja. [Tojenuuu aytopu cmarpajy
Jla Cy 3aKOHU KOj/IMa ce Ha/laXKe YHUIITehe eMOPUOHa HAKOH CMPTH jeffHOT Off apTHepa
HeyCTaBHI, jep ce Mellla y IPaBo IIPeXMBEJIOT apTHepa Ha penpoaykuujy (Robertson,
1994, str. 1049), mebhyTim oBakaB CTaB je OCIIOPEH He CaMo IIpef CYAOBUMA KOju 3adpambyjy
nocTxyMHy penpopykuujy (Opaniycka) seh u ipen ECJBII (Baret and Caballero v. France,
22296/20 and 37138/20, par. 82).

»IIpaBa 3 YIaHa 8. HMUCY aIICONTyTHA ¥ CTOTA He 3aXTeBajy Off ApXKaBa yTroBOP-
HMILIA fIa I03BOJIEe BEIUTAYKY OIIONY HaKoH cMpty’ (Pejfilovd v. the Czech Republic,
14889/19, par. 59).
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CMmaTpaMmo fia Cy, HaKOH JIB€ CyJiCKe OfITyKe KOjuMa Cy CyHIpyre HpeXUBenux
napTHepa y Cpduju usBojesaie nodeny, ynpkoc oppendama 3bMIIO kojum ce 3adpamyje
yrnorpeda eMOpHOHa IPEeMUHYIIMX 0c00a, HeroBe M3MeHe 1 JJOITyHe Hy>KHe ycier cafa Beh
HOTBpheHNX HeocTaTaka, IITO jOII je[JHOM ITOKasyje fia je KUBOT MHBEHTUBHU)U Off CBAKOT
3aKOHa, 300T Jera ce Off IbMXOBUX TBOpalla 3aXTeBa MHOTO BIIIE Off IIYKOT II03HAaBaba I
npuMeHe Beh mocrojehnx npaBHMX HOPMIL

HAJbO/bM MHTEPEC JETETA

Y LeHTpy JucKycuje 3a MOCTXYMHY PEeNpOAyKIHUjy ¥ IPOTUB IOCTXYMHE Penpo-
IyKIuje jecTe MUTabe 1A JIV je OHA Y HajOO/beM MHTepecy AeTeTa Koje he ce pogutn y Tom
HOCTYNKY. [IpOTMBHMIIM TOCTXYMHE penpOoAYKIIMje Kao jeflaH Off pas3jiora TaKBOT CTaBa
HaBOfle /la Ce TUMe JieTe YHarpey ocyhyje Ha ofpacrame de3 jeHOT popuTeba, 1 ia TO
HlIje y lbeTOBOM Hajdo/beM MHTepecy, Kao I a KacHMje ca3Hambe JleTeTa [ja je 3a4eTO HaKOH
CMPTM POIUTE/ha MOYKe HETaTUBHO YTUI[ATH Ha HeTOBO TICUXMYKO cTambe (Zivojinovié, 2018,
str. 257, 258). IIpoTMBHMLIM TOCTXYMHE PEIPOAYKIMje CMAaTpPajy Jja IpaBa ¥ XKe/be 0code
Zla ce OCTBApy Kao POUTE/b, He MOXKe OMTHU jauu apryMeHT Off IIpaBa fleTeTa Ja ofpacTa
ca oda popguterpa (Simana, 2018).

3aroBOpPHMIIM ITIOCTXYMHE PeIpORYKIIMje HaI/lallaBajy fja je Moryhe roBopuru o
HAHOIIEHY ITeTe CaMo Y CUTYyaljaMa Kaza Oy ITojefuHalL, yoIer pefy3uMama ofpehene
pazmbe, 10 Y HEeTIoBOJbHYjeM I0JI0Kajy HeTo Jia 1o Te pajme Huje gounto. Takobe ykasyjy
Ha TO J1a je ofipacTarbe JleTeTa Y3 jelHOT POfIUTe/ba CBe y4eCTaij! COLMjamHy peHOMeH y
CaBpEMEHOM JPYIITBY, JOK IIPUCYCTBO 00a POAMTe/ba He IPefCTaB/ba HY>KHO TapaHIujy
cradwiHe 1 QyHKIMOHAIHE IOpoANYHe cpeanHe (Simana, 2018; Covié, 2015).

Hajdomu unTepec metera Tpedano 6u na dyze jemaH off OCHOBHUX Hayesla 3aKOHA
KOjU pery/niy 03BO/bEHOCT yoTpede eMOPMOHa HAKOH CMPTH jefHOT Off pORUTEba,
y3uMajyhu y 0d3up cBe OKOITHOCTY CBAKOT KOHKPETHOT CTy4aja, HOTEeHIIMjal POJUTe/ba U
IpOLIeHY fia /i Ou TO JeTe S1/I0 BO/BEHO 1 3OPUHYTO.

ITocTxyMHa penponykumja Iokpehe 1 HU3 HOJAaTHNX IPaBHUX NUTamba, Meby
KOj/IMa ce TocedHO M3/iBajajy HacleJHOIPaBHY aclleKT! MOJI0XKaja leTeTa 3a4eTOr HAKOH
CMPTH jeHOT Off pOiUTesba. Y IMTepaTypH ce yKasyje Ha OTeHIMjaTHe IIpodieMe Koju 1
MOT/IY HAaCTaTU YKOJIMKO OV ce MHCTUTYT NAsCiturus MpOIINPYO U Ha CTyYajeBe IOCTXYMHe
PpeponyKLyje, IpM 4eMy ce UCTIYe a O TAKBO TyMaderbe OM/I0 Y KOMM3MjU ca IIPUHLIUIIOM
npaBHe curypHocTu. CMarpa ce fa O HOpMaTHBHO NIPUXBaTalbe OBAKBOT Pellerha MOIIO
TOBECTH O CUTYalMja y KOjJiMa e OCTAaBMHCKY IOCTYIILM He OU MOI/IM OKOHYATH LYK
HU3 TOAVHA, LITO WIYCTPyje mpuMep pohema feTeTa U3 penpofyKTUBHOT MaTepujaia
crapor Tpu fetenuje (Hamzelou, 2025). Ykasyje ce 1 Ha To ja Ou IIpr3HaBarbe HACIEHNIX
IpaBa ieTeTy pol)eHOM IIpMMeHOM ITOCTXYMHe BellITadKe OIUIOfbe YTPO3UIo MOryhHOCT
KOHAYHOT 3aK/by4erba OCTaBMHCKIMX mocTymaka (Barad, 2023, str. 467). Ilojexmun aytopu
MCTUYY 1A je 3aKOHCKO pelllerbe KOjuM ce 3adparbyje ITOCTXYMHa PeIIpoRyKIfyja y CK/Iafy ca
oxpendama KonseHnuje o mpaBuma fietera. Vmak, Haramasajy fia, de3 odsupa Ha Moryha
dynyha HopMaTVBHa YIM IIPaKTUYHA pellierba OBOT IIMTalba, Aelly 3a4eTy HOCTXYMHO He 11
Tpedaro usnmaraty S1Io KaKBOM OMIUKY AMCKPYMIHALIUjE Y OFHOCY Ha IPYTY AeLy UCTOT
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ponMTesba, HAPOUMTO Y MOITIENY IHIXOBOT IIOPOAMYHOIPABHOT CTaTYyCa, HaCIefHMX IIpaBa
¥ IipaBa Ha couujanuy samtuty (Zivojinovié, 2018, str. 257, 258).

Y 3em/pama y KojiMa je T03BOJ/beHA IIOCTXYMHa PeIIpOfyKIiMja, Hajuenthe je jeman of
ycroBa Jia je oHa 3arodeTa y ogpeherom nepruony ox cMprtu poureba. ¥ llnanuju je oBaj
pok 12 mecenn o cMpTH, IojefiuHe caBesHe Ap>kaBe y CAJl cy 0BO paBo NpuU3HajIe Aelu
KOja Cy y MaTepyILy HajKacHuje 36 Mecely Of CMPTH J/IH Jia je ieTe poheHo HajkacHuje 45
MecCeI Off CMPTH, a y benruju fia je mocTymak 3amoveT HajKacHUje IECT MeCEIy Off CMPTHU
(Colakovic & Bevanda, 2018). Y CeBepHoj MakeioHMji OCTXYMHA BaHTe/IeCHA OTUIOfHA
7103BO/beHa je Y poky ofi 12 mecenu o cmptu (Zivojinovié, 2018, str. 252).

IMopex ycnoBa fa gete dyze poheno y ogpeheHoM poky, Kao Hy>kKaH IIPERyCIOB ce
3aXTeBa M U3PUYUTA CAIJITACHOCT OCTABMOL, fIaTa 3a XKMBOTA, KAKO 3a IIOCTXYMHY PeIpo-
IKIIMjy TaKo U 3a IpU3Hambe OYMHCTBA. YBODermhe BpeMeHCKOT OrpaHnyerha 3a 3auehe HakoH
CMpTH MMa 33 IUb 0de3dehBame MpaBHe CUTYPHOCTU U eTMMUHNCAbe HEU3BECHOCTI Y
HACIefHOIIPAaBHMM HOCTYIIIMMA, IITO II0CeOHO HAITIAIIABAjy MOjeINHI Ay TOPIL.

Y npasHoM nopetky Penydnnke Cpduje, mpema 3akoHy o Hacnehusamwy, mpaBo Ha
Hacrehe MpusHaje ce MCK/BYIMBO JIETETY KOje je S0 3a4eTO Y MOMEHTY CMPTH OCTaBMOIIa,
II07 YCTIOBOM fia ce pomyt xk1Bo (Clan 3. stav 2. Zakona o nasledivanju, Sluzbeni glasnik RS, br.
46/95,101/03 - US16/15). OBakBO HOPMATUBHO pelliehe UMIUTMIMPA fIa, M Y CUTyalijaMa
KaJia ITOCTOj1 ;O3B0 3a yroTpedy eMOpIOHa, Kao y cny4ajy Tujane IIpuspenan, gere
pobeHO HaKOH yCIIelIHe OIUIOA e MOXKZA He Oyt d11/10 IIPaBHO IIPEIO3HATO KA0 IIOTOMAK
IPEMMUHYIIOT Cynpyra. JIpyrumM pednma, HOCTaB/ba Ce CIOKEHO IIpaBHO IuTame: [a i ce
KpMOTIpe3epBUpaHy eMOPMOH MOXKe CMaTpaTy 3a4eTVM IeTeTOM y CMUCITY ITpaBa Hacle-
busama; axo je emdpnoH Beh cTBOpeH mpe cMpTH, [ M Ce MOXKe CMaTpPaTH ,,3a4eTUM
y cMucy HacnehyBama nako Hije MMIUIAHTUPAH Y Te/lo >KeHe? YKOMMKO O1 ce eMOpoH
CMaTpao 3a4eTUM, OHJJA je CUTYyallyja [pyraunja HEero y CIy4ajy IOCTXYMHE OIJIONhE pe-
IpOAYKTUBHMM henujama HaKOH CMPTH, a aKo ce, € pyre CTpaHe, ,3adehe” Tymaun camo
Kao TpyngHoha, neTe He du d1sIO 3aUeTO y MPABHO Pe/IeBaHTHOM CMUCIY.

Y ofcycTBY IpelM3HUX 3aKOHCKUX Ofipefiada 0 MOCTXYMHO 3a4eToj el Koja ce
Mory Hahn y ysosu HaclefHMKA, CMAaTPaMo Aa ce C TUM Y Besy MOpa MPUCTYINUTH U3Me-
HaMa 1 fonyHaMa 3akoHa o HacnehuBamy, yBaxkaBajyhu npupoay mopogudHe fUHAMUKe
U IIMPOKY IIPUMEHY 1 Pa3B0j PeIpOAYKTUBHIX TeXHO/IOIja Y JaHAIIbE BpeMe, Y3 ,JIM-
HepaTuB NpM3HamKa IpaBa 1 JOCTOjaHCTBA CBUX IIOjef1Hala, de3 0031pa Ha OKOTHOCTH
muxoBor 3aueha” (Lamia, 2025).

3AK/bYYAK

Ha kpajy pajja HaCTOjuMO 1 M3HECEMO HI3 OTBOPEHNX IIUTAba KOja MOTY IIPeACTa-
B/bATH MTOZICTHIIA] 32 Ja/ba PA3MUII/bAHA U MHULMPatbe dyayhux pacipaBa o IIOCTXyMHO]
PEIPOAYKIVjU 3aCHOBAHOj HA YIIOTPedy 3aMp3HY THX eMOpPMOHA.

- IlocTaB/pa ce muTambe fa /11 je y MpOoLecy MPaBHOT Pery/Iicama KOMIIEKCHOT
IMTaka IOCTXYMHE PEIPOAYKIje HEOIIXOSHO PAasTPAaHIINTH JO3BO/bEHOCT IIOCTXYMHE
OIUIOAbE PEIPOAYKTUBHUM henyjaMa of HOCTXyMHOT eMOpuoTpaHcdepa.

- ¥V nuramyMa Kao LITO je HOCTXYMHA PENPOAYKIMja U3 3aMP3HYTUX eMOPIOHa,
HEOIIXO/HO je Jia OCTOjI U 3BaHIYAH CTaB, OJfHOCHO JOKyMeHT CpIICKe IPABOC/IABHE LIPKBe.
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Taxo cy, Ha npuMep, y 3akoHOfaBcTBMMA VTanuje n XpBaTcKe Ba IOCTYIIKA, TIOCTXyMHa
PepopyKIja penposyKTuBHNM hetnjama off MOCTXYMHOT eMOp1OTpaHcdepa jacHo pas-
rpaHMYEHa, UITO Ce MOXKe JOBECTU y BE3y ca yTUllajeM 3BaHMYHOT cTaBa PuMoKaTommuke
L[pKBe, KOja 3ay3VIMa U3PMYNTO PeCTPUKTUBAH IPYUCTYII IIpeMa YHUIITaBalby eMOpUOHa,
kBa/mMouKyjyhu ra kao oSk offysMarba )X1BOTa HepobeHe fele.

- Kornka je koXepeHTHOCT HAIIVX 3aKOHCKIIX pelllerba Kojit oMoryhaBajy mpucry
IIOCTYIIKY BaHTe/IeCHe OIUIOfibe XKeHaMa de3 mapTHepa, a/li UM MCTOBpeMeHO yckpahyjy
IPaBO /]a HACTABE 3aII0YETH IIOCTYIIAaK HAKOH CMPTU ITapTHepa. Haul cTaB y TakBUM cry4va-
jeBVIMa je la apI'yMeHT Ja je 3adpaHa IIOCTXYMHe pelIpOfyKIyje 3aCHOBaHa Ha OTpedu fa
ce JleTeTy IPY>KM IIAHCa fla OfipacTa ca 00a poanTe/ba MOKa3yje OrpaHNIeHy YOen/bUBOCT
U He MOYKE C€ MICTULIATU KO Ba/baHU apIyMEHT.

- Maxo Baxehn 3akon (3BIIMO) y Perrydmmiu Cpduju ne npensuba jacuy mo-
ryhHOCT nOCTXyMHe yroTpede eMOpIOHa, CKOpAllliba CyfiCKa IIpaKca IIoKasyje fia CyLoBU
Y TOjeiMHaYHNM Cy4ajeBMMa HAaCTOoje Jja 3alITUTe MHTepece MPEXXUBENIOr MapTHepa I
CITpede ayTOMATCKO YHMIITaBambe eMOPIOHa.

- IIpema Baxxehem 3axony y Perrydnuun Cpdujn (¢lan 45(2) Porodi¢nog zakona,
Sluzbeni glasnik RS, 18/2005, 72/2011 - dr. zakon i 6/2015) mpeMuHy/I0 NNLe Ce YIUCYje
Kao OTall fleTeTa CaMoO aKo je JleTe pobeHo 300 faHa HAKOH HeroBe CMPTHM. AKO ce JeTe
PpOonM KacHMje, OTal] Ce YINCYje Kao HEMO3HaT. YKOIMKO Ce YCBOje 3aKOHCKe 3MEHe Koje ce
TUYY IIOCTXYMHE PeNIpoAyKIyje, Oumo Ou HeOIXOTHO UCTOBPEMEHO PEBUVPAT TPABHM
OKBMP 1 ofirosapajyhe ogpende mopopudHor u HaceHor npasa. Hanme, odyBarbe mpaBHe
CUTypHOCTH y chepy HaCIefHOIIPaBHUX OffHOCA 3aXTeBa jaCHO yTBph1Barbe poka y OKBUDPY
KOj€r je J03BOJ/beHO IMOKPETarhe IOCTYIIKa IIOCTXYMHE PENPOAYKIVje HAKOH CMPTH jeJHOT
oy mapTHepa. TakBO HOPMAaTMBHO pelliehe FOMPIHENO O11 IPeABIUANBOCTY IIPABHMX ITOCTIe-
AMLA ¥ COPEYM/IO HaCTaHaK MOTeHIMja/IHMX KO/IM3HUja y OCTBapUBakby HAC/IEHUX IpaBa.

- Vl mocnenme, any He Mambe BaXXHO, Tpeda MMaTH y BUAY /A je JaHAC BellTadyKa
MHTEMNTEHINja YK/bydeHa Y HeKa Off HajoCeT/bMBUjUX M HajsamTuheHNjnx moppydja
JBYICKOT JKMBOTA, KA0 HITO Cy M OFITKe O PEITPOAYKIMjI ¥ TeHETCKOM MAEHTHUTETY (Kao
U He3) Ha KPajy )KMBOTA U IIPUCTYITY BOXHUM MEAULNHCKUM TpeTMaHuMa). Mehytum,
IIOK oBe TexHO/MOruje Hype odehame Behe eduxacHoCTN M paBHOIIPaBHOCTH, OHE TaKohe
TIOCTaB/bajy 0301/bHA MUTaba O OCHOBHYIM IIPABMMa TIOMYT JbYZICKOT JOCTOjaHCTBA, TeeCHe
ayTOHOMMj€, IPaBa Ha )XMBOT, IPMBATHOCT U j€fHAKOCT. YCIIOH BeIUTa4YKe MHTETUTEHIIjE je
IIPOMEHMO YMIbEHNITY KO IOHOCH BakKHe OfTyKe, pedarfyjyhu moh ca /bynu Ha anropntme
Ha Koje MOTY YTUIJaTH TIOCTOBHM MHTepecH (Kao MPUINKOM CefleKIuje eMOpIoHa, ITO je
TeMa 3a [ocedaH paj), a IpaBHa peryIaTuBa y 0Boj 00nacTy je GoKycrpaHa Ha NMUTaba
y TIOITIeRy OiTOBOPHOCTM, CAITTACHOCTH, IIPABMYHOCTH 1 0daBe3a y KOHTEKCTY MpUMeHe
BEIITA4YKe MHTEIUTeHIILjE.
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Abstract: The topic of posthumous parenthood from frozen embryos raises numerous
ethical, legal, medical, and population policy questions. As a result, the topic’s complexity
requires a multidisciplinary approach. This paper analyzes several key issues and various
perspectives related to them, including: 1) the fate of frozen embryos from an ethical
standpoint; 2) the principle of the best interest of the unborn child; 3) the rights of couples
who wish to become parents through this method. These rights often conflict, prompting
the question of which should be given precedence. Based on an analysis of normative
frameworks, case law, and relevant theory in Serbia and abroad, the authors attempt to
address several important questions, including the ethical justification and legal certainty
of posthumous parenthood, as well as the ethical and medical legitimacy of certain proce-
dures involving unused embryos. Research results show that there is no unified stance on
the justifiability of fulfilling the desire for parenthood in this manner. Countries regulate
the permissibility of posthumous parenthood from frozen embryos in various ways. Legal
regulations stating that a frozen embryo may not be used or transferred to the surviving
partner after the death of one of the partners have been challenged by judicial practice. A
case in point is the court rulings in the Republic of Serbia, which in 2024 allowed embryos
to be returned to the surviving partner under a judicial testament. Serbia is now between a
restrictive legal model and emerging case law that indicates the need for urgent legislative
intervention. Similar cases exist in other countries and will be presented in the paper.

In the event of potential legislative amendments, it is essential to consider the
rights of all individuals involved in the process, as well as those who may arise through
the application of this method. It is the responsibility of state authorities to make all de-
cisions concerning children, including unborn children, in accordance with the principle
of the best interest of the child. If there were to be changes in the legal provisions related
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to posthumous reproduction, it is necessary to adapt the regulations governing the area of
inheritance law in parallel.

Keywords: posthumous parenthood, frozen embryo, children’s rights, normative
regulation, population policy, bioethics

INTRODUCTION

The topic of this paper is posthumous parenthood in the stage where an embryo
has already been created—specifically, the ethical and legal questions surrounding the
justification of posthumous embryo transfer, as the final preparatory phase in the process
of in vitro fertilization, preceding the implantation of the embryo into the woman’s body.
The issue of posthumous parenthood is complex and cannot be viewed solely from the
perspective of permissibility or prohibition; instead, it must be viewed more broadly, taking
into account whether in vitro fertilization has been initiated, and if so, which stage it is
in—whether the reproductive material (sperm or oocytes) was only deposited, or whether
an embryo has already been formed. Posthumous reproduction involving embryos shares
certain similarities with the posthumous use of reproductive cells, and cases in which in
vitro fertilization has been initiated and resulted in the creation of an embryo may be
considered unintentional posthumous parenthood. It arises from unforeseen events, such
as the death of one partner during the IVF process.

The normative regulation of the permissibility of posthumous reproduction varies
at the national level (Pejfilova v. the Czech Republic, 14889/19, par. 21). The first approach
is restrictive, and the countries that adopted it do not permit posthumous reproduction
(France, Germany, Bulgaria, Norway, Slovakia, Slovenia, Switzerland, Serbia, and Bosnia and
Herzegovina). Despite the prohibition of posthumous reproduction in Germany, German
case law records cases in which the courts approved requests by women to retrieve embryos
following the death of their spouses. According to the courts’ reasoning, German law does
not prohibit the completion of a process that had already been initiated (Hashiloni-Dolev
and Schicktanz, 2017, p. 27).

The second approach is liberal and permits posthumous reproduction, including
posthumous fertilization of oocytes with sperm after the death of one partner (Belgium,
Denmark, Estonia, Greece, the United Kingdom, Spain, and North Macedonia). In these
countries, the key requirement for posthumous reproduction is the deceased’s prior con-
sent, which will be discussed in greater detail later in the text. The most liberal approach
to posthumous reproduction is found in Israel, a country that permits partners to retrieve
and use the sperm of deceased men. Cases have even been recorded in which this right has
been granted to the parents of the deceased (Katz ef al., 2020; Simana, 2018).

The third group consists of countries that adopted a mixed approach, in which post-
humous reproduction is permitted either directly or indirectly, provided that an embryo
has already been created. In Italy, posthumous reproduction is allowed if the embryo was
created before the partner’s death (Pejfilova v. the Czech Republic, 14889/19, par. 21). The
2024 Guidelines for Assisted Reproductive Technology, issued by the Ministry of Health in
collaboration with the Italian National Institute of Health (Istituto Superiore di Sanita) and
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the National Council of Health (Consiglio Superiore di Sanita), allowed for the possibility of
post-mortem embryo transfer, aligning the practice with constitutional and judicial reasoning
(Article 8 of Law 40/2004; judgment of the Court of Cassation 13000/2019, point 7.8.5.1),
which pointed out "the continuing significance of informed consent as a decisive factor in the
creation of parental bonds” (Raimondi et al., 2026). Once consent is given and fertilization
occurs, it becomes irrevocable. A seven-day waiting period must elapse between signing
the consent and fertilization, allowing time for reflection and ensuring that the decision is
informed and deliberate (Vukadinovi¢ Markovi¢, Radomirovi¢ & Stjepanovi¢, 2025). In con-
trast, the time for posthumous use of the embryo is not limited, unlike the legal framework
in Portugal, which stipulates the obligation to carry out embryo transfers within three years
of the partner’s death (Raimondi et al., 2026). In Croatia, legislation states that, following
the death of one partner, frozen embryos may be donated to the surviving partner for fer-
tilization and childbirth (Law on Medically Assisted Fertilization, 2012, Article 33, Item 4).
Some countries lack specific legislation on in vitro fertilization and instead apply
protocols and guidelines established by hospitals, as is the case in certain U.S. states (Simana,
2018). These differences in regulations, which refer to posthumous reproduction, are the
result of the sensitivity of the topic, which raises numerous ethical and moral questions.
At the same time, the question of protecting human dignity in the era of rapid devel-
opment of artificial intelligence, as well as the legal and bioethical limits of the use of new
technologies (Stjepanovi¢, 2026; Sto$i¢ & Jankovi¢, 2023), is raised. How Al systems affect
fundamental rights in bioethical areas, and what legal changes must be made to ensure
that Al is ethically applied, are perhaps the most complex issues facing modern man and
society as a whole. This development today dictates and directs most scientific research in
all scientific fields, so when we talk about challenges in the field of family law and sociology
of the family, it seems that, as individuals and society, we are still not (and the question is
whether we will be) able to grasp the flow and rhythm that we no longer dictate to ourselves.
While many dilemmas and questions remain without majority consensus, such as the issue
of the permissibility of homosexual marriages and the adoption of children by these couples
(Suvakovi¢, 2013; Antonié, 2014; Covi¢, 2015; Suvakovié, 2021), some new challenges await
us, requiring a social reaction and personal contribution from us in observing and predict-
ing possible consequences, as well as in creating the expedient and precise legal regulation
in resolving issues that, we would be free to say, we have probably not yet grown up with
as individuals and society. However, these issues remain and await the necessary answers,
despite our surprise that the world no longer resembles the one from just two decades ago.

THE FATE OF FROZEN EMBRYOS FROM
AN ETHICAL PERSPECTIVE

In professional and academic discourse, opinions are divided regarding the legal
nature of frozen embryos.

“Human embryos have been assigned very different degrees of moral status, ranging
from absolute moral status equal to that of a person, to no moral status whatsoever,... with
most views falling somewhere between the two extremes” (Pennings et al., 2024, p. 2387).
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If embryos were to be considered subjects sui iuris, this would necessarily imply
that embryos must be given the opportunity for implantation and must not be destroyed
or damaged” (Robinson, 2018, p. 24). Since embryos are the result of the fertilization pro-
cess, in certain theoretical and ethical approaches they are viewed as unborn children or
as potential moral subjects with certain rights (Robertson, 1994, p. 1049). This is precisely
the position that was adopted by the Supreme Court of Alabama, which declared that em-
bryos are children and that their intentional or accidental destruction could be classified
as the homicide of an unborn child. From a medical point of view, accepting the stance
that embryos are unborn children could cast doubt on the continued practice of in vitro
fertilization.* One of the consequences of such a judicial stance was the decision made by
the largest fertility clinic in the state to suspend IVF services, citing the potential for staff
to face criminal prosecution (Hafner, 2024). Even in countries where posthumous repro-
duction is prohibited—such as Germany—there are court cases in which the retrieval of
embryos after the husband’s death was approved, thereby recognizing that “the moral and
quasi-legal status of an embryo, or even a foetus, as an autonomous entity constitutes a
compelling reason for continuing a pregnancy” (Hashiloni-Dolev & Schicktanz, 2017, p. 27).

Considering that the themes of life and death lie at the very core of religious teachings
(Covi¢, 2023a, p. 129), it is important to consider the positions of religious communities,
which significantly influence society as a whole. The Serbian Orthodox Church holds no
official position on in vitro fertilization, nor has it adopted a document on current bioethical
issues; however, individual priests hold differing positions (Covi¢, 2023a, p. 134).

The official stance of the Greek and Russian Orthodox Churches is that the preser-
vation and deliberate destruction of embryos is morally unacceptable, and they advocate
for the acknowledgment of the human dignity of the embryo (Covi¢, 2023b, p. 521). “Since
official Roman Catholic teaching holds that human life begins at the moment of conception,
the following moral judgments derive from this assertion: the foetus or embryo must be
respected and treated as a human person with dignity and rights, including the right to
life” (Covi¢, 2023a, p. 129). Religious communities that oppose in vitro fertilization do so
primarily because of the destruction of unused embryos. We can conclude that, if religious
communities were to address the question of whether to permit posthumous reproduction
from a frozen embryo by a living partner or to destroy the embryo, their stance would likely
favour enabling fertilization and the birth of the child.

From a medical perspective, embryos acquire moral status only after 14 days of
development; before this, they possess no moral status. Some authors argue that advances
in embryology and biomedical research have made it necessary to review these 14 days
and extend them to 28 days, as they are no longer adequate (Appleby & Bredenoord, 2018).
The acquisition of moral status by the embryo also determines the boundaries that regulate

*  The decision of the court was rendered in proceedings initiated by three couples whose cryopre-

served embryos were inadvertently destroyed by another patient. In their lawsuit against the facility
where the embryos had been stored, the plaintiffs invoked Alabama’s wrongful death statute, which
extends legal protections to foetuses. While the trial court dismissed the claim on the grounds that
embryos do not qualify as children under the statute, the Alabama Supreme Court reversed this
decision, holding that frozen embryos fall within the legal definition of ‘children’ for the purposes
of wrongful death claims
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the way it will be treated, including the possibility of destruction and use for experimental
purposes (Pennings et al., 2024, p. 2388). Between the two extremes regarding the moral
status of embryos, we find authors who do not agree that embryos represent the begin-
ning of human life but acknowledge that they constitute a significant stage in this process
(Kurjak, 2024).

It is the position of the European Court of Human Rights (ECtHR) that

“an embryo does not have independent rights or interests” (Baret and Caballero
v. France, 22296/20 et 37138/20, article 87).

At the same time, it also recognizes that frozen embryos possess a certain potential
for life (Parrillo v. Italy, 46470/11, par. 43). In the case of Parrillo v. Italy, the ECtHR had
to answer for the first time the question of whether the right to respect for private life
protected by Article 8 of the European Convention on Human Rights also includes the
right invoked by the applicant, namely the right to dispose of embryos obtained through
in vitro fertilization for donating them for stem cell research. The reasoning of the Court
decision states that “the right to donate embryos for scientific research purposes is not
part of the hard-core rights protected by Article 8 of the Convention, given that it does
not relate to a particularly significant aspect of the existence of the identity of the person
concerned...it is necessary to give the State a wide discretionary right of assessment in a
specific case....the decision to donate the disputed embryos to science is the result of the
applicant’s exclusive will, given that her partner has died, while on the other hand there is
no element indicating that her partner, who at the time of fertilization was as interested in
the embryos as the applicant, would have made the same decision...”

THE RIGHTS OF COUPLES WHO WOULD LIKE TO
ACHIEVE PARENTHOOD THROUGH THIS METHOD

In countries where posthumous reproduction is permitted, legal disputes often arise
due to the absence of written consent from the deceased for the posthumous use of embry-
os. In cases where no written consent has been provided, two interpretative models have
emerged in judicial practice: the “non-intervention model,” based on the ethical principle
of respecting autonomy, which holds that in the absence of written consent, one should
not speculate about what the individual would have wanted; and the “respect-for-wishes
model,” whereby courts have accepted and proven what the deceased would have desired,
even without any written record. The topic of this study is embryos; however, these mod-
els are also applied in the judicial process regarding the retrieval and use of stored sperm
(Simana, 2018). The courts themselves, when applying the “respect-for-wishes” model,
emphasize the importance of obtaining written consent and adhering to this requirement
to protect reproductive autonomy. Nonetheless, they acknowledge that in certain cases,
decisions to approve posthumous use must be made despite the absence of such consent,
taking into account the specific circumstances of each case (Jennings v. Human Fertilisation
and Embryology Authority, [2022] EWHC 1619 Fam; EF v. Human Fertilisation and
Embryology Authority, [2024] EWHC 3004 Fam).
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In the Republic of Serbia, the Law on Biomedical Assisted Fertilization (2017)
stipulates that written consent from both partners is required before any procedure (Art.
27, item 2), and the use of embryos from deceased persons is prohibited (Art. 41). This
would mean that embryo implantation after the death of one partner is not permissible.
In such situations, the ongoing procedure may be interrupted due to the death of one of
the partners up until the moment of embryo transfer into the woman’s body. The same law
permits in vitro fertilization for single women, subject to prior assessment of their parent-
ing capabilities and the best interests of the child (ZBMPO 2017, Art. 25). The European
Court of Human Rights (ECtHR) emphasized in one of its rulings that a legal framework
which allows female couples and single mothers to undergo in vitro fertilization, but on
the other hand prohibits posthumous fertilization or the export of embryos lacks coher-
ence and raises questions about the justification for such a ban. “The Court reiterated that,
although states enjoy a wide margin of appreciation in the bioethical sphere, the legislative
framework they establish must be coherent” (Baret and Caballero v. France, 22296/20 et
37138/20, Article 90).

Many authors consider this interpretation problematic due to the specific nature
of embryos and their potential to develop into human beings. The European Court of
Human Rights (ECtHR) has also adopted this stance, emphasizing that embryos are not
property (Parrillo v. Italy, 46470/11, par. 215). In Serbian judicial practice, there have been
two cases involving legal disputes over the retrieval of frozen embryos. In the first case,
the dispute concerned their use (the case of Tijana Prizrenac), while in the second case
(Ana Mladenovi¢ Markovi¢), following the death of her husband, the wife initiated a legal
dispute to obtain and transfer the embryos to a clinic abroad (Nikoleti¢, 2023). In their
court cases, the female plaintiffs based their claim on proving inheritance rights, arguing
that embryos constitute property, a position accepted by the appellate court, which ruled in
their favour. In the case of Ana Mladenovi¢ Markovi¢, the Higher Court in Belgrade ruled
in 2024 that the embryos belonged to her. Still, according to available reports, the first step
was to transfer them abroad, rather than necessarily carry out the procedure in Serbia. In the
case of Tijana Prizrenac, the Higher Court in Nis ruled in 2024 that the embryos belonged
to her and that she could use them in Serbia, which is an even stronger argument for the
existence of new case law. However, this is still not the same as clear legal permission; it
is rather a question of the court filling a legal gap or a corrective interpretation of the law.

Based on the normative regulation of posthumous parenthood and analysis of judicial
practice, it can be concluded that in the Republic of Serbia, posthumous embryo transfer
lacks clear legal approval. Case law does not deny the law in a formal sense. Still, it points
to a legal vacuum, the law’s imprecision, its inconsistency with life situations, and the need
for legislative intervention. However, some recent court decisions have allowed the retrieval,
storage, export, or use of frozen embryos after a partner’s death on a case-by-case basis.

Greater emphasis is placed on protecting the public interest or the deceased’s autonomy.
At the same time, less attention is paid to the interests of the surviving partner and to the
jointly expressed will that developed during the process of creating a family. This situation
is particularly debatable in the case of frozen embryos created from the reproductive ma-
terial of both partners, which is one of the reasons why courts and normative regulations
in certain countries adopt a more flexible approach regarding the fate of frozen embryos
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when compared to the retrieval or use of sperm or oocytes. Some authors argue that laws
mandating the destruction of embryos after the death of one partner are unconstitutional,
as they interfere with the surviving partner’s right to reproduction (Robertson, 1994, p.
1049). However, this position has been challenged not only in the courts that prohibit
posthumous reproduction (France), but also before the European Court of Human Rights
(ECtHR) (Baret and Caballero v. France, 22296/20 and 37138/20, par. 82).

“The rights under Article 8 are not absolute and therefore do not require states
parties to permit artificial insemination after death” (Pejfilovd v. the Czech Republic,
14889/19, par. 59).

We consider that after two court decisions in which the wives of surviving partners
in Serbia won, despite the provisions of the ZBMPO prohibiting the use of embryos of de-
ceased persons, its amendments and supplements are necessary due to the now confirmed
shortcomings, which once again shows that life is more inventive than any law, which is
why much more is required of their creators than mere knowledge and application of
existing legal norms.

THE BEST INTEREST OF THE CHILD

At the centre of the debate for and against posthumous reproduction is the issue of
whether it is in the best interest of the child who will be born through such a procedure.
Opponents of posthumous reproduction argue that the child is condemned from the outset
to grow up without one parent, which is not in the child’s best interest, as well as that the
later knowledge that the child was conceived after one of its parent’s death may negatively
affect the child’s psychological well-being (Zivojinovi¢, 2018, pp. 257-258). Critics of
posthumous reproduction maintain that an individual’s right to become a parent cannot
outweigh a child’s right to be raised by both parents (Simana, 2018).

Proponents of posthumous reproduction emphasize that harm can only be mean-
ingfully discussed in situations where an individual, due to a particular action, would find
themselves in a worse position than they would have been in had that action not occurred.
They also argue that being raised by a single parent is an increasingly common social phe-
nomenon in contemporary society, and that the presence of both parents does not neces-
sarily guarantee a stable and functional family environment (Simana, 2018; Covi¢, 2015).

The best interest of the child should be one of the fundamental principles guiding
legislation that regulates the permissibility of embryo use after the death of one of the parents,
taking into account all the circumstances of each specific case, the potential of the surviving
parent, and the assessment of whether the child would be loved and properly cared for.

Posthumous reproduction raises several additional legal issues, particularly those
concerning the inheritance rights of a child conceived after the death of one parent. The
literature highlights potential problems that may arise if the legal doctrine of nasciturus
were to be extended to cases of posthumous reproduction, noting that such an interpre-
tation could conflict with the principle of legal certainty. It is argued that the normative
acceptance of such a solution could lead to situations in which probate proceedings cannot

538



Socioloski pregled | Sociological Review, vol. LX (2026), no. 2, pp. 523-543

be concluded for many years, which is illustrated, for example, by the birth of a child from
reproductive material that is three decades old (Hamzelou, 2025). It is further pointed out
that recognition of the inheritance rights of a child born through posthumous artificial
insemination could jeopardize the final resolution of inheritance proceedings (Bara¢, 2023,
p. 467). Some authors argue that legal provisions prohibiting posthumous reproduction
are in line with the Convention on the Rights of the Child. Nevertheless, they point out
that, regardless of future normative or practical solutions to this issue, children conceived
posthumously should not be subjected to any form of discrimination compared to other
children of the same parent, particularly about their family law status, inheritance rights,
and their rights to social protection (Zivojinovi¢, 2018, pp. 257-258).

In countries where posthumous reproduction is permitted, one of the most com-
mon legal conditions is that the procedure must be initiated within a specific period of
time following the death of the parent. In Spain, this period is limited to 12 months after
death, while some U.S. states recognize the rights of children who were in utero within 36
months of the parent’s death or who were born no later than 45 months after death. In
Belgium, the procedure must begin within six months of the parent’s death (Colakovi¢ &
Bevanda, 2018). In North Macedonia, posthumous in vitro fertilization is permitted within
12 months of the partner’s death (Zivojinovi¢, 2018, p. 252).

In addition to the requirement that the child be born within a specified time frame,
it also requires explicit consent of the deceased—given during their lifetime—as a neces-
sary precondition for both posthumous reproduction and the recognition of paternity.
The introduction of time limits for conception after death aims to ensure legal certainty
and eliminate uncertainty in inheritance proceedings, a point particularly emphasized
by certain authors. Within the legal framework of the Republic of Serbia, the Law on
Inheritance recognizes the right to inheritance only for a child who was conceived at the
time of the decedent’s death, provided that the child was born alive (Article 3, Item 2).
This norm implies that even in situations where the use of embryos is permitted—as in
the case of Tijana Prizrenac—a child born through successful fertilization would not be
legally recognized as the descendant of the deceased spouse. In other words, a dilemma
arises: Can a cryopreserved embryo be considered a conceived child in terms of inheritance
rights? This raises a complex legal question: If an embryo has already been created before
death, can it be considered “conceived” in the sense of inheritance law, even though it has
not been implanted in the woman’s body? If an embryo were considered conceived, then
the situation is different from that of posthumous fertilization with reproductive cells after
death, and if, on the other hand, “conception” is interpreted only as pregnancy, the child
would not be conceived in the legally relevant sense.

In the absence of precise legal provisions on posthumously conceived children
who may be considered heirs, we believe that amendments to the Inheritance Act must be
made in this regard, taking into account the nature of family dynamics and the widespread
application and development of reproductive technologies today, with the “imperative of
recognizing the rights and dignity of all individuals, regardless of the circumstances of
their conception” (Lamia, 2025).
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CONCLUSION

In conclusion, this paper presents a series of open questions that may stimulate
further reflection and the initiation of future debates on posthumous reproduction using
frozen embryos.

- A key question arises as to whether, in the process of legally regulating the complex
issue of posthumous reproduction, it is necessary to distinguish between the permissibility
of posthumous fertilization using reproductive cells and posthumous embryo transfer.

— In matters such as posthumous reproduction from frozen embryos, it is essential
for the Serbian Orthodox Church to assume an official position. For example, in the legal
systems of Italy and Croatia, a clear distinction is made between posthumous reproduction
using reproductive cells and posthumous embryo transfer. This distinction may be linked
to the influence of the official position of the Catholic Church, which takes a markedly
restrictive approach toward the destruction of embryos, classifying it as a way that the life
of an unborn child can be taken.

— The coherence of domestic legal provisions is also brought into question, particu-
larly where the law permits access to assisted reproductive procedures for women without
partners, yet simultaneously denies women the right to continue an initiated procedure
following the death of a partner. In such cases, the argument that the prohibition of post-
humous reproduction is grounded in the need to provide a child with the opportunity to
grow up with both parents appears only marginally persuasive. It cannot be upheld as a
valid justification.

— Although the current law in the Republic of Serbia does not provide for a clear
possibility of posthumous use of embryos, recent case law shows that courts in individual
cases seek to protect the interests of the surviving partner and prevent the automatic de-
struction of embryos.

- According to the current law in the Republic of Serbia (Art. 45(2) Family Law,
Official Gazette of the Republic of Serbia, 18/2005, 72/2011, 6/2015), a deceased person is
registered as the father of a child only if the child is born 300 days after his death. If the child
is born later, the father is registered as unknown. Should legislative amendments concerning
posthumous reproduction be adopted, it would be necessary to revise the legal framework
governing family and inheritance law simultaneously. Specifically, the preservation of legal
certainty in the sphere of inheritance law requires a clear determination of the deadline
within which it is allowed to initiate the procedure of posthumous reproduction after the
death of one of the partners. Such a normative solution would enhance the predictability
of legal consequences and prevent potential collisions in the exercise of inheritance rights.

- Last but not least, it should be kept in mind that today, artificial intelligence is
involved in some of the most sensitive and protected areas of human life, such as decisions
about reproduction and genetic identity (as well as end-of-life care and access to impor-
tant medical treatments). However, while these technologies offer the promise of greater
efficiency and equity, they also raise serious questions about fundamental rights, including
human dignity, bodily autonomy, the right to life, privacy, and equality. The rise of artificial
intelligence has changed who makes important decisions, shifting power from humans to
algorithms influenced by business interests (as in embryo selection, which will be the subject
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of a separate paper). Legal regulation in this area has focused on issues of responsibility,
consent, fairness, and obligations in the context of the application of artificial intelligence.
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