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ENFORCEMENT OF PUBLIC
NOTARY DOCUMENTS

ABSTRACT: By passing the Law on Public Notaries, the Serbian legisla-
tor regulates the issue of the operation of public notaries, their services and
activities. The modern public notary practice represents a specific legal ac-
tivity which contributes to the rise of legal security and the de-congestion
of courts. It also leads to a more efficient exercise of the citizens rights and
the realization of their civil rights much faster and more easily. A public
notary performs a public service autonomously and independently being
the party’s independent commissioner, and his/her participation in prepar-
ing the documents attests to their truthfulness and content. As a result,
public notary documents occupy a significant place in contemporary legal
transactions. According to the Law on Public Notaries, public notary docu-
ments have the property of enforceability, under certain conditions they
can provide a basis to directly institute enforcement proceedings before
a court of law when the stipulated conditions are satisfied. It is deemed a
positive and very useful legal solution, because of which the authors will,
in this paper, point out some relevant key points and specific features re-
garding the enforcement of public notary documents.

Key words: public notary, public notary document, notarial act, enforce-
able document

" LLD, Assistant Professor, The Faculty of Law for Commerce and Judiciary in Novi Sad, The
University Business Academy in Novi Sad, Serbia, e-mail: krstinicdalibor@yahoo.com

* LLM, PhD candidate of the Faculty of Law, The University of Belgrade, Serbia,

e-mail: pocucamsara@gmail.com

42



ENFORCEMENT OF PUBLIC NOTARY DOCUMENTS

1. Introductory considerations

Public notaries have a very long tradition, so that they have been present
in all historical periods. Their roots can be found as far back as ancient Rome,
where documents and other official instruments and writings played a very
important part. They were protocols issued by administrations, while every-
day, less important activities were recorded in the so-called home books, i.e.
records. In the post-classial period, notaries were for the most part slaves, lib-
erated slaves and quite rarely free people, whose task was to write down po-
litical speeches. In this period they were not required to have legal education,
nor were they controlled by the state. On the other hand, in the third century it
already became a rule for notaries to become secretaries of the emperor or the
church administration. In this period, notaries were treated as senior officers
(Trgovéevié Proki¢ & Sarki¢, 2013).

The notarial institution was for the first time established in our territory
with the Law on Public Notaries of the Kingdom of Yugoslavia (The Law on
Public notaries of the Kingdom of Yugoslavia- 1930). According to provisions
of this law, public notaries were appointed by the state, which gave them
public authorities. More precisely, public notaries could participate in exercis-
ing part of extra-judicial power, also performing some other duties as court
commissioners. The public notary activity was connected with the exercise of
public authority, which included the drawing up of documents, their certifica-
tion and attestation. In addition, the legislator also envisaged the possibility
for a public notary to prepare private law transactions, which required the
notarial act, as well as to certify private documents, issue certificates, depos-
its, to act on court orders in certain procedures. The public notary activity
also enabled the notaries to provide representation in parties’ indisputable is-
sues, related to the documents prepared by them. A public notary was able to
perform their own duties, the duties of a court commissioner and attorneys’
duties (Sarki¢, 2004). On the other hand, this Law on Public notaries ceased
to apply in 1944, and after World War II the profession of public notaries
totally disappeared from our territories, while their duties were assumed by
courts and local self-governments. The public notary institution of the Latin
type was re-established by the passage of the Law on Public Notaries in 2011
(Zivkovi¢ & Zivkovi¢, 2013). Although this Law had been applied throughout
the Republic of Serbia territory since 1 September 2012, public notaries start-
ed working on 1 September 2014, after numerous alterations and amendments
to the law and after the appointment of the first 93 public notaries (Sarkié,
Radulovi¢ & Pocuca, 2018).
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The introduction of the public notary service leads to a maximum pro-
tection of legal relations, interests and statuses of citizens (Gelevski & Goli¢,
2008). One of the reasons for instituting the public notary service within the
legal system is also a tendency towards a faster and more efficient way of
realizing a final exercise of subjective rights and authorities (Jaksi¢, 2005). In
that sense there is a general trend, aimed at avoiding costly and long-lasting
court proceedings, to in a faster and simpler manner obtain documents which
have the property of enforceability. This purpose is served by public notary
documents which, according to the Law on Public Notaries of the Republic
of Serbia, have the property of enforceability, and which provide the basis for
direct institution of enforcement proceedings. Given the relevant role of pub-
lic notary documents, in this paper we shall lay particular emphasis on these
documents and their enforcement.

2. Public notary document types

A public notary document is a document drawn up in writing and certi-
fied by a public notary, within their powers, in a legally stipulated form which
produces legally stipulated effects (Trgovcevi¢ Proki¢, 2007). If any one of
the specified elements is missing in a document, it may not have the status
of a public document, but may have the status of a private document. Private
documents on which a public notary has certified signatures, which are in fact
classified as notarial certificates and certifications, or the so-called solemnized
documents. The aforesaid documents have the significance of condemnatory
court and administrative decisions of settlement before courts or administra-
tive authorities (Trgovcevi¢ Proki¢, 2016). According to provision of article
118 of the Law on General Administrative Procedure, a public document is
defined as a document issued in the stipulated form by a government authority
within the scope of its powers, which attests to what is certified or established
in it (The Law on General Administrative Procedure, 2016). Speaking of the
manner of drawing up, or issuing, there are three categories of notarial acts as
follows: processed public notary documents, notarial certificates and notarial
certifications (Purdevi¢, 2005). In line with provision of article 6 of the Law
on Public Notaries, the legislator stipulates five types of public notary docu-
ments as follows:

1) Notarial acts - documents on legal transactions and statements drawn

up by public notaries,

2) Notarial minutes — minutes on the legal and other actions performed

or witnessed by public notaries,
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3) Notarial certificates — certificates of facts witnessed by public notaries,

4) Notarial solemnization - non-public documents certified by public
notaries, and

5) Notarial certifications - non-public documents relating to which a
public notary certified a signature, or certified the authenticity of a
transcript, translation or excerpt.

Depending on the type of the documents listed above, the participation of
public notaries in drawing them up varies. Namely, a public notary performs
notarial duties by independently taking procedural actions within its subject-
matter competence, or by acting on a judicial decision. By provision of article
98 of the Law on Public Notaries, the legislator stipulated a restriction to en-
trusting duties to a public notary, specifying by paragraph 3 of the same article
that a court shall not entrust a public notary with the duties for which the court
itself is competent according to the rules of the Law governing enforcement
and security interest. Sarki¢ and Po¢uéa (2012) disagree with this attitude
of the legislator, invoking examples from comparative legislations, and con-
sidering this provision unreasonably rigid. In addition, this could make the
impression of notary-public and enforcement law being totally disconnected
as the legislator specified that public notaries may not be entrusted with duties
regulated by enforcement and security procedures. Besides those listed above,
we also have foreign public notary documents, which under the condition of
mutuality have the same legal effect as the public notary documents drawn
up according to the Serbian Law on Public Notaries. However, foreign public
notary documents may not have legal effects in the Republic of Serbia which
they do not have according to the law of the country in line with which they
are issued (article 8, paragraphs 1 and 2 of the Law on Public Notaries, 2011).

3. Public notary document as an enforceable document

A public notary document has the effect of a public document only if
issued in line with provisions of the Law on Public Notaries, i.e. if its draft-
ing and issuance comply with all the essential conditions of form and legality
stipulated by the law (article 7 of the Law on Public Notaries, 2011). The
legislator’s attitude is supported by Stanivuk and Sarkié¢ (2018, p. 110), who
think it is correct and that the requirement relating to the existence of particu-
lar elements should be precisely and strictly formulated, in such a way that
without them a public notary document may not produce any legal effects.
The aforesaid is also of special importance for the fact that a public document,
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among other things, serves as a proof of what is stated in it, while the proba-
tive force and presumption of truthfulness of a public document are generally
refutable. Namely, it is allowed to prove that the facts in a public document
were established in an incorrect way, or that the document was incorrectly
drawn up (article 238, paragraph 3 of the Civil Procedure Law, 2011). On the
other hand, Sarki¢ and Poduéa (2012, p. 31) state that article 7 of the Law on
Public Notaries does not correspond to reality, being totally contrary to the
formal legality principle, which is applied in enforcement proceedings, with
regard to enforceable documents which are enforced following the rules of
enforcement proceedings. More precisely, the executive court, or enforcement
officers! are in no way competent to review an enforceable document. And the
legal provision referred to above, i.e. article 7, paragraph 1 of the Law on
Public Notaries, implies that an executive court, or enforcement officer, would
be empowered to review an enforceable document and suspend its enforce-
ment if they establish that in the drawing up of a public notary document the
conditions were not met which are required for a document to have the force
of a public or enforceable document. In the opinion of the authors named
above, this provision ought to be reconsidered given that the enforceability
of a public notary document may not be refuted according to provisions of
the Law on Enforcement and Security Interest. The public document property
is relevant as an enforceable document is in fact a public document based on
which enforcement may be requested (Sarki¢ & Po¢u¢a, 2017). A public no-
tary document is an enforceable or credible document when stipulated by the
law (article 7, paragraph 2 of the Law on Public Notaries, 2011). Generally
speaking, the legal system of the Republic of Serbia favoured the concept in
which direct enforcement may be requested on the basis of the public notary
documents which have the property of an enforceable document, which is ad-
ditionally supported by provisions of the Law on Enforcement and Security
Interest, which stipulates enforceable documents to be those public notary
documents which, according to the law governing public notary issues, have
the enforceable document property.

On the other hand Sarki¢ and Poguéa (2012, p. 27) point out that not
every document drawn up by a public notary is an enforceable document.
Namely, public notaries draw up acts, minutes, perform solemnization, issue

! It should be noted that in the Law on Enforcement and Security Interest of 2011 the legislator
did not draw a terminological distinction between a professional enforcement officer and a court
enforcement officer. As a result, the term public enforcement officer was introduced in the same
Law in 2015 to emphasize that they carry out public authorities.
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certificates and perform certifications, and only the acts specified in a legally
stipulated form, provided they meet the legally stipulated conditions, may
be enforceable documents. Along the same lines Stanivuk and Sarki¢ (2018,
p. 116) advocate the view that notarial certifications should be accepted as
authentic documents based on which enforcement procedures could be insti-
tuted directly. They assume that the legislator wanted to assign the enforce-
able property to the public notary documents in which the public notary takes
an active part, i.e. draws up the documents, pays attention to their contents,
instructs the parties as to the legal consequences of statements, and in which
they include the explicit statement of the debtor, that in case of their liabil-
ity coming due, they agree to enforcement. A public notary document has
the enforceability property if it specifies the debtor’s obligations of acting,
non-acting, giving and suffering, if the document identifies the creditor and
the debtor, the enforcement subject, the scope and manner of enforcement,
and the legal basis for issuing the public notary document, if it contains the
debtor’s consent to enforcement, or to the fact that this document has the en-
forceability property, as well as that the debtor’s obligation has become due
(Jaksi¢, 20006).

According to provision of article 41 paragraph 1, point 6> of the Law on
Enforcement and Security Interest (2015), a public notary document is a docu-
ment admissible for instituting enforcement proceedings, i.e. adopting a writ
of execution. By analyzing provisions of the Law on Enforcement and Security
Interest, it becomes evident that according to the general rules of enforcement
proceedings, the initiation of enforcement proceedings, or adopting a writ of
execution is also possible in cases when we are dealing with certain public
notary documents which would represent credible documents. In this way, this
Law, for instance, stipulates that a credible document could include a certified
document of a judgement debtor whereby they authorize a bank to transfer
funds from their account to the judgement creditor’s account. However, this
document, or statement, is made in the form of a public notary document at
a lower form level, which implies a public notary certification, and would be
suitable for adopting a writ of execution. Yet, there are in theory certain doubts
in this regard, with one opinion holding that this is not possible, and the op-
posite standpoint that this should be allowed as the parties can always resort
to civil proceedings as an option to repeal the writ of execution in case when
it was adopted on the basis of a credible document (Stanivuk & Sarki¢, 2018).

2 The article reads as follows: enforceable documents are the “public notary documents which
have the force of an enforceable document”.
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According to provision of article 85, paragraph 1 of the Law on Public
Notaries, a notarial act is an enforceable document if it specifies a particular
obligation of performance that the parties can agree on, and if it contains an
explicit statement of the obligated individual that this document may, for the
purpose of realization of any performance owed, be used after the obligation
due date to directly implement enforcement proceedings. Furthermore, the
legislator stipulated that if the court does not carry out the enforcement pro-
ceedings, the notarial act must also include other specific elements stipulated
by law (article 85, paragraph 1 of the Law on Public Notaries, 2011).

By provision of article 82 of the Law on Public Notaries, the legislator
stipulated that the form of notarial acts may be applied to contracts on the dis-
posal of the immovable property of legally incapable persons, agreements on
legal support, in line with the law, mortgage contracts and lien statements if
they include the explicit statement by the obligated person that, based on the
mortgage contract or the lien statement, with a view to realization of any per-
formance owed, enforcement proceedings may be directly carried out follow-
ing the obligation due date, by judicial or extrajudicial means. The law does not
lay down the imperative form for those contracts, so that the parties are given
a wide range of options for the enforcement of public notary documents which
have the property of enforceability. In the drawing up of these documents, the
role of the public notary is essential. Namely, it is their duty to investigate the
lawfulness of the legal transaction, to point out any identified inadequacies to
the parties, to propose alterations which would ensure a greater legal security
and a better protection of their interests. Furthermore, they must establish if
the parties have the legal and business capacity required for undertaking a
specific legal activity, and if they are authorized to undertake it. In drawing up
the document, the public notary is also under obligation to warn the debtor of
the enforcement consequences and the risk of undergoing enforcement on the
debtor’s entire property. The public notary shall include all the warnings in the
relevant document. In addition, the role of a public notary is not only reflected
in concluding agreements between parties, but also in certifying the enforce-
ability of the notarial act as such (Trgovcevi¢ Proki¢ & Sibinovi¢, 2016).

The notarial statement which has the enforceability property must in-
clude the debtor’s consent. This consent, or statement by the debtor, must be
explicit and unambiguous, in that the creditor may, following the obligation
due date, carry out the direct enforcement proceedings. With that in mind,
the public notary must ensure that such a statement by the debtor is made
willingly and earnestly, because only then may it produce any legal effect. In
addition, this statement implies that the issues in question are such that the
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parties may reach an agreement about them (Sarki¢ & Pocuca, 2017). There
are no impediments to enforcing other kinds of debtors’ statements and legal
transactions in the form of notarial acts as well. It should be noted that in a
notarial act the public notary will state the nature of the obligation that the
parties agreed upon, as well as if the said obligation was fulfilled. On the basis
of the parties’ agreement with the aim of securing claims, a public notary may
be the witness of establishing a mortgage on any real estate entered in the real
estate register. A creditor may demand direct enforcement on the real estate
in question upon the secured claim’s coming due, if the debtor consented to
that in the act (article 85, paragraph 3 of the Law on Public Notaries, 2011). In
this way, a notarial act will contain a kind of security instruments, by means
of which security may be achieved, the subject of the security instrument,
the method of security instrument deletion from public records, subject to
compliance with provisions of the law governing enforcement (Trgovcevi¢
Proki¢ & Sibinovi¢, 2016). It is naturally necessary to take into account the
general rules of the Civil Procedure Law (2011) which is applied in enforce-
ment proceedings, and in turn in the procedure of enforcement of public no-
tary documents. To be precise, a provision of article 3, paragraph 3 of the
Civil Procedure Law stipulates that a court shall not allow disposals by the
parties which are inconsistent with enforcement regulations, the public order,
rules of morality and good morals. Along the same lines court protection may
not be requested by gamblers in order to collect a gambling debt, nor may an
agreement be reached by which any parent waives their right to maintenance,
nor a contract on the execution of a criminal act and the compensation for its
commission (Sarki¢ & Poduca, 2012).

3.1 The due date for the enforcement of public notary documents

A public notary is obliged to, in compliance with the free will of the par-
ties, specify in the enforceable document the claim due date, so that a court
or public enforcement officer may carry out the enforcement. Claim maturity
may also be proved by certification of signatures on a private document or by
solemnization, because the proving of claim maturity is subject to the legal re-
quirement of presentation of a public or certified document. Solemnization is
the verification of the contents of a private document. This term is employed in
the Law on Extra-judicial Procedure (2015), while the Law on Public Notaries
uses the term “certification of a non-public document”, whereas other laws,
such as the Law on Enforcement and Security Interest, employ the term “le-
gally certified document”. Trgovcevic¢ Proki¢ finds that this terminology is not
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acceptable as it does not distinguish the documents in terms of their probative
value (Trgovcevi¢ Proki¢, 2017, p. 112).

A public notary document becomes enforceable upon the expiry of the con-
tractual period, on the expiry of the last day agreed upon to fulfil the claim. For
enforcement purposes, the public notary will, in the copy of the original docu-
ment, emphasize that the period for fulfilment of the claim has expired. They shall
also state the final claim fulfilment date, as well as the fact that the document has
thus become enforceable. If a public notary document does not include the claim
due date, it would be unacceptable for direct enforcement. If the claim due date
may not be determined, i.e. the enforceable document does not specify the term
for the willing fulfilment of commitments, it shall amount to eight days as of the
day of delivery of the enforceable document to the judgement debtor (article 47,
paragraph 1 of the Law on Enforcement and Security Interest, 2015* When condi-
tions for voluntary compliance are met, according to the Law on Enforcement and
Security Interest, the voluntary compliance period, usually lasting 15 days, begins,
provided that it can be both longer or shorter if so defined by a judicial decision.
If no period is stipulated by the judicial decision, enforceability shall take effect
upon expiry of the 15-day period. In that regard, it is necessary to draw a distinc-
tion between enforcement and enforceability as a possibility for enforcement in
terms of acceptability with regard to the condemnatory force of an enforceable
document to be suitable to be enforced in line with the general rules of the Law
on Enforcement Proceedings (Sarki¢ & Pocuca, 2012). However, given that the
public notary does not here attest to a verdict, but an agreement between par-
ties, the non-existence of a specified due date prevents the realization of enforce-
ment. As a result, this kind of notarial act may not be acceptable for enforcement
and it does not have the effect of an enforceable document (Trgovcevi¢ Proki¢
& Sibinovi¢, 2016). In addition, the maturity of a claim may also be determined
in a corresponding civil procedure, by delivering a verdict or reaching a settle-
ment. However, this form of settlement does not represent a desirable solution for
the creditor, as the parties practically go back to the civil procedure which they
wanted to avoid in the first place (Stanivuk & Sarki¢, 2018).

3.2 The enforcement of a foreign public notary document

With regard to foreign public notary documents, which are directly en-
forceable by a foreign law, they are also directly enforceable in the Republic
of Serbia if they refer to rights which are not inconsistent with the Republic of
Serbia legal system, and if they contain all the elements required for enforce-
ment by the Republic of Serbia law (article 8, paragraph 4 of the Law on Public
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Notaries, 2011). It follows from the aforesaid that a notarial act which in the
country of origin has the force of an enforceable document is treated in the same
way in the Republic of Serbia. However, the basis for that is also the existence
of all the elements stipulated by the Republic of Serbia legislation, which are
essential for enforcement. This means that the legislator stipulates restrictions
with regard to whether a notarial act is an enforceable document in the country
of origin. It is therefore necessary for the court or enforcement officer who is to
enforce the foreign public notary document, to be exceptionally knowledgeable
about the regulations of the country in question, to be able to determine if it is
an enforceable document. In doing so they must take into account the different
legal organizations of the respective countries, any terminological confusions,
and any structural issues as well (Sarki¢, 2010; Zivkovi¢, 2007). It could hap-
pen in certain cases, for instance, that the same notarial act was drawn up by
both a domestic and a foreign public notary. In these situations the notarial act
is deemed a domestic public document if certified by the seal and stamp of a
domestic public notary. In any case this is in the parties’ interest, so that this le-
gal provision will positively affect the legal transactions. The aforesaid situation
may occur in case of mixed marriages, or if there is a legal transaction taking
place between a local and a foreign citizen (Sarki¢ & Poduca, 2012).

4. Conclusion

The introduction of the public notary document as an enforceable doc-
ument is a very useful and positive innovation in the Republic of Serbia leg-
islation. Namely, the possibility of instituting enforcement proceedings on
the basis of public notary documents which have the enforceable capacity
without previously conducting any administrative or court proceedings be-
fore other government authorities represents a benefit for private interests,
or interests of the parties. Particular protection is thus provided for credi-
tors, who can, based on public notary documents, demand enforcement to
be carried out. There is a certain relief for the debtor as well, who will not
be under obligation to pay the expenses of civil procedure. Furthermore,
this kind of documents significantly relieves the courts and administrative
authorities of certain activities, saves resources and is very efficient as well.
A characteristic of public notary documents with enforceable effect is that
their drawing up and contents must be strictly complied with, because if a
public notary document is not drawn up in the specified form, it may not
produce legal effect. In drawing up a public notary document, the public
notary must pay attention to all its elements, the interests of the parties, and

51



LAW - theory and practice No. 1/2021

the validity of the legal transaction. They must also accurately define the
security instrument types, the methods of security realization in case of en-
forcement, as well as the security instrument object. On the other hand, the
legislator also stipulated a restriction to entrusting duties to public notaries,
being duties within the competence of the court, so that it is our opinion that
public notaries, in view of the fact they perform their activities as impartial
commissioners of the parties, guaranteeing the security of legal transac-
tions, should also be assigned a role in enforcement proceedings.
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IZVRSENJE JAVNOBELEZNICKIH ISPRAVA

REZIME: Donosenjem Zakona o javnim beleznicima srpski zakonodavac
ureduje pitanje poslovanja javnih beleznika, njihovih usluga i poslova. Sa-
vremena javnobeleznicka delatnost predstavlja specificnu pravnu delatnost
koja doprinosi povecanju pravne sigurnosti, rastere¢enju sudova, $to utice i
na efikasnije ostvarivanje prava gradana, koji mogu lakse i brze da realizuju
svoja gradanska prava. Javni beleznik obavlja samostalno i nezavisno javnu
sluzbu i pri tome je i nezavisni poverenik stranke, a njegovo ucescée prilikom
sastavljanja isprava potvrduje njihovu istinitost i sadrzaj. Stoga javnobelez-
nicke isprave zauzimaju relevantno mesto u savremenom pravnom prometu.
Javnobeleznicke isprave prema Zakonu o javnom belezni$tvu imaju svojstvo
izvr$nosti, pod odredenim uslovima i na njihovoj bazi se moze neposredno
pokrenuti postupak izvrSenja pred sudom kada za to postoje predvideni uslo-
vi, koji se smatra pozitivnim i veoma korisnim zakonskim reSenjem, zbog
¢ega ¢e u okviru rada autori ukazati na neke relevantne odrednice i specific-
nosti koje se odnose na izvrSenje javnobeleznickih isprava.

Kljuéne reci: javni beleznik, javnobeleznicka isprava, javnobelezniciki za-
pis, izvr$na isprava
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