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BAHBPAYHA 3AJEAHUIIA KAO TEKOBHMHA
IMBUAM3ALIMJCKOI PA3BOJA

Aticiipaxii: BanbpayHa 3ajeAHHUIIa IPEACTaBA>A TPAJHH)Y 3ajEe AHULLY KHBOTA jeAHE
JKeHe U jeAHOT MyIIKaplia Koju HUCY y 6paky. CBa caBpeMeHa MOPOAUYHA TIPaBa IIPUXBa-
THAQ Cy 0OBaj OOAUK 3ajeAHHIIE )KUBOTA, 2 y HEKIM eBPOIICKIM 3eMAaMa OHA je BPAO pac-
npocrpameHa. [IpeMa HalreM 3aKOHOAABCTBY BaHOpauHa 3ajeAHHUIIA je 3ajeAHHIIA XKHBOTA
ABe 0cO0e PasAMYUTOT II0AQ KOjOj HEAOCTaje 3aKOHCKa popMa Opaka. Apyra KapakTepH-
CTHKa BaHOpauHe 3ajeAHHIle je IeHO Tpajame 1 cTabuaHoCT. He OCTOjM jeAMHCTBEHO U
YHHBEP3aAHO TyMauere BaHOpayHe 3ajeAHHUIIe Y CaBpeMeHOM IpaBy. Pasanke cy ycaoBie-
He OAHOCOM IIpaBa IIPeMa AUYHKM IIpaBUMa M 00aBe3aMa IApPTHEPa Y TAKBOj 3aje AHHUIIHL.
Hexa npaBa npusHajy 1 AMIIMa HCTOT [I0AQ IIPABO Ha IIPU3HABAE BAaHOpayHe 3aje AHHIIE
(XOAaHAI/Ija u Ppanrnycka, Beanxa bpuranuja, AaHCKa) » AOK ADyTa TpaXke PerncTpoBambe
TaKBHX 33jeAHHIA (BeArHj a, Opanmycka, XOAaHAHja). ITocrojame Bose ABa AMIIA AQ XKHBE
Y 3aje AHHIIM KMBOTA U TPajarbe 3ajeAHHIe YTAABHOM je MUHUMYM yCAOBA AQ 61 TakBa BaH-
OpauHa 3ajeAHHIIa OMAQ IIPAaBHO IIPU3HATA, OAHOCHO A2 O IPOM3BOAHAA IIPABHE IIOCAEAH-
1e. Y HeKUM 3aIIapAHOEBPOIICKHM AP)KaBaMa BaHOpadHe 3aje AHHIIE IIOCTAA€ CY, Y IIPOTEKAHX
HEKOAUKO AeLieHH]a, 4ecT 0OAMK 3aje AHHLIE SKUBOTA, AAM HUCY IIPaBHO ypeheHe mpomuicuma
ITOPOAMYHOT 3aKOHOAABCTBA Kao y Cp6HjH, Y KOjOj Cy A€jCTBa TaKBHX 3ajeAHHUIIA ypel)el—m
HPOIIMCHMA O [IPABY Ha M3APXKABalbe, Te HA CTHIAIbE H Ae00Y 3ajeAHNIKe UMOBUHE. AHAAH-
3a MpHMeHe IIOPOAMYHOT 3AKOHOAABCTBA Ha BaHOpadyHe 3ajeAHMIe IIOKa3yje Aa 360r oppe-
heHnx HEMOBOAHIX OKOAHOCTH Y Be3H ca pahareM Aelje M3BaH Opaka, 3alITUTA BaHOpauHe
3ajeAHMIIe HUje jeAHAKA 3aIITUTH 6pauHe 3ajepnune. Iako je mo YcraBy cBakoj mopoaunu
3ajeMueHa 3aIITUTA, a IIOpOAMYHUM 3aKOHOM IIPOIICAHO AA CY Aelia poleHa y 6paky us-
jeaHadeHa ca AerjoM pol)eHOM BaH 6paKa, y y)KUBakbY [IPaBa U HIXOBO] 3AIITHTH KOja CY UM
3aKOHOM 3arapaHTOBaHa, BAHOPaYHa 3aje AHUI}A HU IIPUOAYDKHO He Y)KHBA OHAKBY 3aLITHTY
KAKBY je 3aKOHOAABAI} HAMeHHO Opaxy. Taxo, Ha IpuMep, Ha IIpeCTaHAK BAHOpauHe 3ajeA-
HHIle HU IIPHOAKHO Ce He yTHYe MepaMa HaAAeXKHUX OpPTaHa Kao y CAy4Yajy IpecTaHKa
6paxa. He cipoBoau ce mocTymak Muperba, HeMa OAAYKe IO CAYXXOEeHOj AY>KHOCTH O I10-
BepaBamy Aelle Ha dyBaibe U BaCIUTame U cAMYHO. IMajyhu y BuAy Aa je BaHOpauHa 3ajea-
HHIIa PacIpOCTpareH OOANK 3ajeAHMIIe XXUBOTA U Ad IIpeMa IocTojehieM 3aKOHOAABCTBY
HUje y CBUM aCIIeKTHMA H3jeAHaYeHa ca OpauHOM 3aje AHUIIOM, IPEAMET Pa3MaTPara OBOT
paaa buhe y3ponu HaCTaHKA U ITOCTOjarba BAHOPAUHe 3aje AHHIIE, BeHO IIPaBHO ypeleme ca

Aoxropana, ITocaoBuu u npasau dakyarery, MB Yuusepsurera y Beorpaay, aleks968ivanovic76@
gmail.com
Aoxropana, ITocaosru 1 npasau $paxyarery, MB Yausepaurera y Beorpaay, poleksickristina@gmail.com
Aoxropana, ITocaoBru u paBuu paxyarery, MB Yuusepsurera y Beorpaay, cvetkovicdragan76@
gmail.com



238 Anexcangap B. Hsanosuh, Kpucitiuna A. Iorexcuh u Apaian B. Iseitikosuh

acnexra MehyHapoaHux npomnca u Aoomaher 3aKOHOAABCTBA, TOAOXKA] U OAHOCH IIapTHEpa
y TaKBOj 3aje AHUIY, y IusY ePUKACHHjeT OCTBapemha yCTAaBHOT OKBUPA ITpeMa KOMe je CBa-
KOj TIOPOAMIIH 3ajeMdeHa 3allTUTA.

Kryune peuu: Banb6pauna 3ajepHurra, 6pak, mopoauna, Ycras Penybauxe Cpbuje,
ITopoAMYHH 3aKOH, 3ajeAHUIIA )KUBOTA, Aelia, BAHOpavyHa MMOBHHA, 3allITHTA IIPaBa.

YBOA

Kao u cBaxu ApymTBeHH OAHOC U BaHOpadHA 3ajeAHUIIA IIPOIIAA je HCTOPH)jCKH
KpO3 HEKOAMKO (a3a pa3Boja. PuMcko mpaBo M0O3HABaAO je TpajHy 3aje AHUITY KHMBOTA
MYIIKAPIja i )KeHe KOjH HUCY IOKA3UBAAU HAMePY Ad OYAY My>K M )KeHa, KOjy Cy Ha3UBAAK
koHKy6OuHat. Hamepa je Moraa 6uTH yCAOBA€EHA COLMjAAHMM U ITOAUTHYKIM Pa3A03HMA.
ITocaepurie mocTojarka OBaKBe BAHOpayuHe 3ajeAHHIe TPIIEAU Cy KeHa u Aenja. XKena y
OBaKBOj 3aje AHMITH HMje MMaAa HUKAaKBUX UMOBMHCKMX U HACAGAHUX IIpaBa. Aera, koja
Cy cMaTpaHa BaHOPaYHOM, CAEAUAA Cy MMOBMHCKHU M HAaCAEAHHU TT0A0Xa]j Majke (Mauja
Ba6uh 2007: 111).

XpumhaHcTBO je 3HaYAJHO AOIIPHUHEAO HHCTUTYLIMjH OpaKa M OCyAU BAaHOPATHIUX 3a-
jeAHMIIa KA0 HEMOPAAHUX U HeIIOXKepHUX OOAHKA 3ajeAHMUIIe )KMBOTa ABejy ocoba. Cprr-
cku rpahancku sakonuk (y Aamem Texcry: CI'3) nrHopucao je unmeHuULy MocTojama
BaHOPAYHMX 32jeAHHMIJA, TAKO A Y BeMy He II0CTOje HopMe KOje OBO ITMTAbe PeryAUIy.
Koa nurama aene polene Ban 6paka, CI'3 maparpaduma op 131 a0 134. pepunumre mo-
jam u cTaTyc Ban6pauHe pee (ApyTH HasuB 3a Aelly poheHy BaH 6paka), Ko KOIHAE U
obaBe3a je Majke Ha leroBo usppxasare. CI'3 maparpadom 133. HeOpauHy Aelfy HCKmY-
dyje u3 yxxuBama rpahanckux npasa. TepmuH ,HebpadHa“ ycBojeH je namenama CI'3-a
0A 7. Maja 1868. ropune. Y mepuoay usmelyy aBa cBercka para y Kpasesunu Jyrocaasuju
BaHOpauHe 3ajeAHHIle HUCY OuAe npusHaTe. Hu HaKoH Apyror cBeTCKOr paTa y HOBO]
apxasu Counjaaucriuxoj @epepatusnoj Pemy6aunnu Jyrocaasuju (COPJ) ycranosa
BaHOpauHe 3ajeAHHUIle HHje PEeTryAMCAHA IO3MTUBHUM IIPOMKMCHMA. AOHoIemeM 3aKOHa
0 6paky u mopoaranuM opHocuma Conujasuctudxe Perry6bauxe Cpbuje 1980. roause,
IpaBHO je npuxBaheHo MocTOjame BaHOPAYHIX 3ajeAHUIIA. Y [IPABHOj PEryAATHBH je-
AMHA Pa3AMKa Y OAHOCY Ha IT0jaM 3ajeAHHUIe XKHBOTA 3a OpadHe ADPYTOBe, jecTe y TOMe
Ad je 3a IIOCTOjatbe 3aje AHHIIe XKUBOTA BaHOpaYHUX [IAapTHEPa, IIpeMa BAasajyheM craBy
TeopHje U IpaKce, HEONIXOAHA KOXHOHTaLMja BaHOpayHyux naptHepa (Mapuja Apamkuh
1988: 154-155).

3akoHoM 0 6paky u mopoaumaaum oarocEMa (,Ca. raacaux CPCY, 6p. 22/80,24/84
— Ap. 3akoH u 11/88, ,Ca. raacuuk PC*, 6p. 22/93,25/93 — ucnp. 35/94, 46/95 — ap.
sakoH u 29/2001), (y pAamvem Texcry: 3BI10), Ban6pauna 3ajepAHHIa H3jeAHAYEHA je
ca GpavyHOM 3aje AHHI]OM CaMO Yy MMOBHHCKO]j cdepy, aau He moriyHo. HakoH pacmapa
C®PJ, y noBoHacraaoj Apxxasu Casesnoj Pemy6aunu Jyrocaasuju (CPJ), anotomn y
ApxasHoj 3ajeannru Cp6uje u Lpue T'ope (CLIT') Ban6pauna 3ajeAHHUIIA je 61Aa IPaBHO
ypebena nosurusauM nponucuma. AoxomremeM [Topoararor 3akona Pemy6anxe Cp-
6uje (,Ca. raacauk PC”, 6p.18/2005, 72/2011 — ap. 3akou u 6/2015), (y Aamem Tekcry
I13), Koju je 1 AaHAC Ha CHA3H, IOTIIYHO Cy y IIPAaBHOM CMFICAY, H3jeAHa4eHe BAHOpaYHa U
Opauna sajepruita. Yaan 4. [Topoandsor sakoHa yTBphyje Aa BaHOpauHU TAPTHEPU UMY
HCTa [IPaBa U AY>KHOCTH CYIIPY>KHUKA ITOA YCAOBIMA OApel)eHnM OBUM 3aKOHOM.
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Y oBoM KOHTeKCTy Tpeba ncTahu 1 Heke mojaBe Koje Cy HaCTaAe KaO IIPOAYKT IiH-
BUAM3ALIUjCKOT pa3dBoja APYINTBA Y IIeAMHH, [1a U CBaKe OPraHM30BaHe 3ajeAHHUIIe ¥ BKOj.
He mosxe ce ociopuTtu Aa je Kpo3 pa3Boj IUBHAU3AIIMje U eMaHITUIIAIIYja )KeHe, heHa
eKOHOMCKA He3aBHCHOCT HMAaAQ 3a IIOCAGAMITY CAabneme Opaunux Besa. Kao pesyarar
TOT IIPOIleca y CaBpeMEeHOM CBeTy je 6poj BaHOpauHMX Be3a, OAHOCHO Be3a KOje HHUCY
$OpMasHO HHCTHTYLIMOHAAM30BaHe, Y mopacty. 1o je AOAATHH pa3AOT Aa Ce OBa ITUTamka
TPeTHpPajy Kao peaAHOCT OBOT BpeMeHa U TO IIpe CBera y mpaBHOj obaactu. Taj mporec
HEMHHOBHO 3aXTeBa PeKOHCTPYKIHjy mocTojehix paBHUX peliletsa, KOja, KA0 Y CBUM
APYTHM eII0XaMa, CAy>Ke OUyBamy CTAOMAHOCTU APYILITBEHe 3ajeAHHUIIe ¥ KOjoj ce Ta IH-
Tama pellaBajy.

YurseHnIa je A2 eKOHOMCKA CA000AQ OTBapa IPOCTOP U 32 GOPMYAHCAEE APYTHUX
oaHoca Mely myaHMa 1 Aa ce OHa OApa3HAQ Ha TO Ad ce pasaabaByeHH OPaKOBH TPAHC-
dopmunry Ha BaHOpauHe Bede. Ma Kako A2 TYMauMMO OBe CAOXKeHe COIIMOAOIIKE Ipo-
OAeMe, HECIIOPHA je YMIeHHUIIA AA je 6POj BAHOpauHIX Be3a, OAHOCHO BAHOPAUYHMX 3ajeA-
HUIIA, Y IOPACTy Ca TEHAEHIIUjOM Aa Ce Taj IpolieC MHTeH3UBUPa y BpeMeHY IpeA HaMa.
To je AOAATHH pa3AOT Ad IPaBHA HayKa U PaBHU CUCTEMH A3jy CBOj AOIIPUHOC AA Ce OH
IIpaTH Ha HAYMH KOjH je AOCTOjaH OBOM BpeMeHY U 0BOj LIUBUAM3ALIMjH.

ITpomecu xoju ce 0ABHjajy ImpeA OYMMa OBe TeHepallMje jaCHO IMOKa3yjy Aa Cy
oapeheHM mCHXOAONIKY, [1a ¥ COLMOAOIIKY GAKTOPU OA OTPOMHOT YTHUIIaja HA CAQ-
Onere OpadHIX Be3a, a I0jaBAUBAE OHUX Be3a KOje H3BUPY U3 CBAKOAHEBHUX KOHTa-
KaTa y PaAHOM M )KHBOTHOM OKpY>Xemy. OCUM TOra, TeMIIO )KUBOTa HEeyTPaAMIle OHY
eHeprujy Koja je 30AMKaBasa OpadHe ImapTHepe, [1a OHe AaAeKO AabaBuje Be3e IOCTAjy
AOMHHAHTHE YaK M KOA MEHTAAHO CAA0UX »yAU. MHOTre aHaAH3e Y COLIMjaAHOM OKpPY-
KemYy II0Ka3yjy Ad ce MOTOMITH paHHje 0CaMOCTasYjy U 0AAa3e y cBOj ceT. To aaje
AOAQTHH Pa3AOT A2 cAabe OHe KOXe3HOHe CHare Koje Cy opApxaBaae 6pak. Pasyme ce
A2 IOCTOjU MHOTO apryMeHaTa KOjuUM OU Ce 0Baj IPOLjeC MOrao 0OPa3AOKHUTH, AAU
Ce CBU OHH Ha KPajy OKOHYaBajy Kao MUTake IPaBHUX OAHOCA. Ma mTa aa cy y3po-
o mponacTu 6pakosa 1 GOpMUparbe BAHOPAYHUX 3ajeAHMIIA, Taj IPOLieC yBeK A0OHja
IIpaBHY AMMEH3H]Y.

Kaaa ce roBopu o criacaBamy caBpeMeHOT 6paka U IIPU TOM K0 II0jac CIlaca IOMH-
e BaHOpayHa 3ajeAHULA, TOTPe6HO je Aa ce kopuurheHn T0jMOBH jacHHje oppeae. Peu
j€ 0 TOMe Aa Ce CTBapU MOPajy IIOCMATPATH y HajIIpeM 3HAUeHY, a TO 3HAUU Ad Tpeda
pasjacHuTH A2 AM je Behu pompHHOC Ha cTpaHu BaHOpadHe 3ajeAHHIle HAHM BaHOpadHe
Bese. Pa3Ao3u cy y YMEeHUIIM AQ Ce 0Ba ABA ITOjMA Y BEAUKOM CTeIIeHY He ITOAYAApajy.

Ma xaxko TyMauuAHM peasHOCT Y KOjoj ce OBa ITMBHAM3AIMja HAAA3H, XKHUBOT je ITyH
HCKyIlIelha U U3a30Ba KOjH CABPEMEHOT YOBeKa AOBOAH Y CUTYallUjy A UM IIOAAETHE JaK
U aKO je BPAO CTabmMAHa ANYHOCT. 113 THX pa3Aora pasyMaH 90BeK OAYIIAK TUM HCKY-
ImemhUMa HaAa3H ¥ IIOMUPE’hY ABEjy CYIIPOTHOCTH. JeAHA je A OAPKU TOPOAUITY U Ad
OAP>KH BPCTy TUMe IITO he cauyBaTH CBOje IOTOMCTBO, & APYTa LITO hie YAOBOSHTH CBO-
juM crpactuma. M3 Tx pasaora pasHe BaHOpauHe U IBHMa CAHYHE Be3e Ce jaBAajy Kao
pasyMaH, a 4eCTO U KA0 MOPAAAH M30O0P [0 KOMe Ce 34A0BOAABAjy CTPACTH U UCKYIIeHha
U ICTOBPEMEHO IIOIITYjy O0XKAHCKU AYTOBH IIpeMa IIOTOMCTBY.

Y TakBOM TyMauemy peaAHOCTH 3HAUYAjHO je Ad ce BAHOpauHe Be3e OAPIKe Y HUBOY
3ajeAHHI}A KOje He A0OHjajy eaeMeHTe jaBHOCTH. T0 je HajOOAH HAUMH AQ OHE OCTAHY
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TajHe, & y IICHXOAOIIKOM CMHCAY TO je ITOCe6aH U3a30B, I1a M IIOTBPAA CHATe TAKBHUX Be3a.
360r Tora BaHOpauHe Be3e Koje HIICY IIpepacAe y IapaAeAHe Be3e 4ecTa Cy [10jaBa y CBe-
Ty KOjU HaC OKpyXyje.

Y mpaBHOM CMECAY OHe HHCY jaCHO apTHKYAHCAHe, IOIITO OOMYHO IIOYHEY Kao
aBaHTYpe, 2 OKOHYABAjy Ce Kao HpakopasBoaHe IapHuULje. MHOTe 0A BUX OKOHYABajy Kao
peryaapHu 6pakoBu. Takse Bese y IIapaAeAHUM 3ajeAHHIIAMA GOPMAAHO HeMajy IpaBHa
obeaexxja cBe AOK ce y BbiMa He popMupajy obeaexxja Koja UMajy IpaBHu Kapakrep. Ty
Ce IIpe CBera MMCAM Ha IIOTOMCTBO MAM HEKY OA TeKOBMHA MMOBHMHCKOT KapaKTepa, Kao
U OHe [TOCAEAHIIE KOjuMa ce pOpMHUpajy HAU YTpOKaBajy Hedrja IIpaBa GHAO Koje BpCTe.
Y TuM cuTyanujama npeaMeT IIPABHOT AOKA3HMBabha HUCY Be3e Kao TakBe, Beh muxose
IIOCAeAHIIe KOje Cy A0DHAe IIpaBHa obeAexja.

ITPABHU CTATYC BAHEPAYHE 3AJEAHUIIE
ITPEMA 3AKOHOAABCTBY PEITYBAMKE CPBUJE

Aa 61 BaHOpauHa 3ajeAHUIA Y>KMBAAA IIPABHY 3aIITHUTY IIpeMa opApepbama I13, Ban-
OpauHy 3ajeaHuITy Tpeba Aa KapakTepHIy cAeaehu ycAOBH: pasAMMUTOCT OAOBA, MOHO-
ramuja, 3aje AHUIIA )KHBOTA, TPAjHOCT TaKBe 3ajeAHUIIe U HEIIOCTOjarbe OPavHIX CMETHH
y TPeHyTKy 3aCHHBamba BaHOpauHe 3ajeanure. I13 npuankom pepuHucama BaHOpauHe
3ajeAHMIIE YTBPAMO je Ad Ce PAAH O 3aje AHUIIM )KUBOTA XeHe M MyIIKapIia, YuMe je ayTo-
MaTCKH CIPeYro MOryhHOCT Ipu3Hama NCTOMOAHE BaHOpauHe 3ajepHune. Banbpauna
3ajeAHMIIA OAHOCH Ce Ha XXMBOTHY 3ajeAHHUITy HeyAaTe KeHe M HeoXXemeHOT MyIIKap-
I1a, YUjU POK Tpajamba Huje yHampep oppeheH. Y jyrocaoBeHCcKoj CyACKOj mpakcu 6uao
je HmOKyIIaja Aa ce PUKCHO OAPEAH IIOTpebaH POK Tpajarba BAHOpauHe 3ajeAHHUIIE KOja
IPOM3BOAM HIMOBHHCKOIIPABHA AejcTBa. ,OIlemheHo je Aa je MIMOBHHA CTedeHa PaAOM Y
BaH6paqH0j 32j€AHHUIIN KaA je 32jeAHHUIIA TPajaAa AYXKe OA IeT ropuHa’ (BPXOBHH Kaca-
nuoHu cyp XpBarcke Pes. 648/17 op 14. cBubma 1987).

Oapeaba uaana 66 Ycrasa Cpbuje (,Ca. raacaux PC”, 6p. 98/2006 u 115/2021),
(y Aavem Tekcry: YcTaB), 0 HAPOYUTO] 3AIITUTH IOPOAHLE TAPAHTYje CBAKOj IIOPOAMY-
HOj 3ajeAHHIIY UCTY BPCTY U KBAAUTET APYIITBEHO OpraHusoBaHe momohu, 6e3 063upa
Ha TO AQ AU je TIOPOAHITA 3aCHOBAHA OPaKOM HAM BAHOPaYHOM Be30M XKeHe M MYILIKAPLa.

Oapeabe I13 0 opHOCHMa poAUTESA U ACLie Y HAUeAY BaXKe 32 OpadHy 1 BaHOpauHy
3ajepnury. Mehyrum, y mojeaunocruma, a u 36or oppeheHnx moce6Hmx OKOAHOCTH U
Be3u pohema AeTeTa BaH Opaka, He MOTY Ce CBe 0apeADe jeAHAKO IPIMEHUTH Ha Opauny
1 BaHOpauHy 3ajepnuny. [IpBa 1 yousHBa pasAKa je H3PHIUTO HOPMHUPAHA, jep ce pa-
3AMYUTUM IIPaBHUM IIpaBHANMa ypelyyjy murama yrephuBama mopekaa perera o oLa, y
3aBHCHOCTH AQ AU je AeTe poheHo y 6paky nau Ban 6paka. HakoH mTo je o mpasuanMa
MIOPOAMYHOT TIpaBa AeTeTy pol)eHOM BaH 6paka OYMHCTBO YTBpleHO, y AejCTBIMA OAHO-
ca poAUTeNA U Aelle HeMa PasAUKe, jep je 3a CHCTeM IPaBa U AYKHOCTH u3Mely poau-
Tena U Aelie PeAeBAHTAH IOPOAUYHH CTATYC AeTETa U HAYHH YTBphHBamba OuMHCTBA. Y
npasHoM HopeTky Pemry6auke Cpbuje HOpOAUYHONIPaBHA AEjCTBA OAHOCA POAUTE,A U
Aelie Cy CaApyKaHa H Y HHCTUTYTY POAUTeACKOT mpaBa. IIpeMa oppepbama uaana 68. I13
POAHTENU HMajy IIPABO M AYKHOCT Ad ce cTapajy o Aetery. Craparme 0 aeTeTy o0yxBara
JyBarbe, [IOAU3AEbe, BACIIUTABAbE, 00pa3oBalbe, 3aCTyIIaibe, H3APIKABAIbE, Te YIIPABoAFbe
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U pacroAarame HIMOBMHOM AeTeTa. POAUTesH, Y CMUCAY YAaHA 75. HCTOT 3aKOHa, PO-
AUTEHCKO IPABO BpIIE 32je AHUYKY U CIIOPA3YMHO KaAd BOAE 3aje AHHYKH XHBOT. OBO
IIPaBO BpIIIe 3aje AHUYKY 1 CIIOPA3YMHO U KaAd He BOAE 32je AHIUKH XKHBOT, aKO 3aKipyde
CropasyM 0 3ajeAHHYKOM BpILIEHY POAUTESCKOT IIPaBa U AKO CyA IIPOLIEHU AQ je Taj
CIIOpasyM y HajooseM HHTepecy aeTeTa. IIpeMpa ce HakoH poHomrewa Konsenruje YH
o mpasuma pereta (1989), koja je ycBojena 20. HoBeMbpa 1989. ropune Ha 44. 3acepamy
I'enepasne ckynmrune Yjepumenux Hanuja y Ibyjopky — 3akon o parudukanuju Kon-
BeHIWja YjeaurbeHux Hanuja o npasuma peteta (,Ca. auct COPJ — Mehynapoasu yro-
Bopu“, 6p. 15/90 u ,,Ca. auct CPJ - Mehynapoauu yrosopu®, 6p. 4/96 1 2/97), (y aa-
seM TekcTy: KoHBeHImja ), KOHLETIMj1 1 HA3HBY HHCTUTYTA POAUTEASCKOT IIPaBa MOTY
YIyTHTH IPUTOBOPH. Y CAAPKAJHOM IIOTAEAY POAUTEACKO IpaBo de lege lata o6aBesyjy
06a poAuTeSA A2 PABHOIIPABHO U CIIOPA3yMHO UCIIYHbaBajy CBOje 3aKOHCKE AYXKHOCTH
npema peni. Caapikaj pOAUTeSCKOT IIpaBa OAMIKe je HOPMHUPAH Ha HAYHH AQ 3aA0BOSU
HEKOAMKO OCHOBHHHX IOTpe0a AeTeTa y Be3H UyBarba, 3alITUTE 3APABAA, BACIIMTAA,
00pasoBama, U3APKABAIHA, 3ACTYIIAMA ACTETA U YIIPABAAMA ACIHjOM HMOBHHOM.

BanbpauHe 3ajepnurie mpare oppeleHe HelOBOsSHE OKOAHOCTH 360r KOjUX ce
y IIpUMeHHU OPOAMYHOIIPABHUX 0ApeAaba jaBsajy oapehene pasauke y mopehemwy ca
OpavyHUM 3ajeAHHIIAMA. Y IPBOM PeAy, AeO BAHOPAYHIX 3aje AHHIIA Cy OA CBOT HACTAHKA
HenoriyHe. T0 Cy cAy4ajeBH Kapa jeAQH POAUTEN AeTeTa pol)eHOr BaH OpaKa He XKHBH
Ca APYTHM pOAHUTENEM AeTeTa 1 HeMa Behux usraeaa aa he 6uru ycrocrasseHa mormmysa
nopoanyHa 3ajeaAnuna (BaH6payHa nau 6pavHa, HAKHAAHUM CKAamameM 6paka). [Toaa-
Taka 0 6pOjy HEIOTIIYHHX BAHOPAYHUX 3ajeAHHIIA ¥ KOjIMA JKHBE MajKa U AeTe, OAHOCHO
oTar 1 AeTe HeMa (HU CTATUCTHYKKX HH IIPHKYTLAEHUX OCeOHUM UCTPAKUBAHEM ).

Oapebene pasanke y mpuMeHH IOPOANYHOIPABHIX [IPAaBHAA Ha GpadHe U BaH-
OpauHe 3ajeAHHIle [I0jaBiyje Ce Hapdbe Y HEKOAMKO II0CEOHHX XUBOTHHX U IPABHUX
CHTYyaIifja y Be3H Ca IPeCTaHKOM Opaka OAHOCHO BaHOpauHe 3ajeaHHIle. Y cAy4ajy
pasBoaa Opaka, HeraTHBHe IIOCAEAHIIE HACTAaAe Y IOPOAUYHO] 3aje AHMIIM HACTOje ce
HMHCTUTYLIMOHAAHO yOAaKHUTH Kpo3 yuemhe ITeHTpa 3a conujaaHu paa U CyAa y Imo-
CTYIKy pasBoaa 6paka. [Ipe mokpeTama CyACKOTr ITOCTYIIKA 32 pa3Boa bpaxa 06aBe3HO
Ce CIIPOBOAM IIOCTYIIAK PAAM ITOKYIIAja MUPerha OpauHUX APYrOBa, HE3aBUCHO AQ AU
he moxpenyTu 6pakopasBoAHy mapHuly. Y Hosuje BpeMe mosehana ce 6poj semana y
KOjIMa Ce 3aXTeBa Ad ce OpavHM APYTOBH IIpe GpaKOpasBOAHE apHHUIe 0bpaTe moced-
HHMM OPraHMMa COIIMjaAHe 3AIITHTE PAAU HAAQKEHA CIIOPA3yMHUX pellera 3a 30pu-
BhaBambe Aelle U HaKOH IpecTaHKa 6paka. CynpoTHO IOCTYIKY pasBopa Opaxa Koju
je 3axoHOM ypeleH, BaHOpauHU IapPTHEPH Pa3BPraBajy CBOjy 3ajeAHUITY HepOpMaAHO
M HHKO Ce II0 CAY)X0eHOj AY>KHOCTH He 0aBH IUTAkeM HHXOBe IPUIPEMAEHOCTH 32
IpaBHE U APyTe IIOCAEAHIIE KOje 32 BAHOpauHe APYroBe U BHXOBY ALy HACTAjy y CAY-
4ajy [IpeCcTaHKa 3aje AHHIKOTr KuBoTa. [TocTymak Mupera Huje IpoIMCaH 3a BaHOpay-
He TTapTHepe, YCAeA Yera je oCTaBybeHa MOryhHOCT Aa ce CAMOUHMIIMjATHBHO oOpare
ITeHTpy 3a COLMjaAHM pap MAM HEKOM CaBETOBAAMIITY CIEI[HjaAM30BAHOM 33 IIOPO-
AMMHY 3aIITUTY PaAU AOOMjaba CTpydHe IOMONH Y OTKAQAhy HETATHBHUX ITOCACAY-
I}a IPeCTaHKa 32je AHUIKOT XXUBOTA.

Oapeabe IT3 o6aBesyjy cya a2 Ha Kpajy 6pakopasBoAHe IIAPHHUIE [0 CAY>KOEHOj Ay-
JKHOCTHU OAAYYH O TIOBEPABAY Aelie Ha UyBarbe i BACIIUTAkbe, A OCKM TOra 6paKopasBoAHa
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IIPecyAa CAAPXKH OAAYKY O HAYHMHY OAPKaBarkba AUYHHMX OAHOCA AETeTa Ca POAUTEsEM
KOjH OAAQ3K U3 OpadHe 3ajeAHHIlE, Te O 00aBe3H POAUTESA AQ AOTIPHHOCH H3APIKABa-
wy AeTeta. Ha cBaky oa THX cappikaja cya je Ay>KaH IPUMeHHTH KPUTEPUjyM 3aIITHTE
HHTepeca AeTeTa, I1a HUje Be3aH IPeAAO3UMa OAHOCHO 3aXTeBUMa CTpPaHaKa y CIIOpy.
BanbpauHK mapTHEPU MOTY IIOBOAOM PACKHAQA 33jeAHHIIE CIIOPA3yMHO YPEAUTH IIUTA-
e AAbeT 30pHIbaBamba 3ajeAHIIKe Aerie. FIHTepBeHIHjy y OAHOCE BaHOPAJYHHUX ITapTHe-
Pa pPaAM 3aIITHTE MHTEpeca Aelie cipoBoAu Llenrap 3a conujasnu pap caMo Ha 3axTeB
POAHTENA, OAHOCHO KaA IIOCTOjH Ca3Halbe Ad CIIOPA3yMOM POAUTESA HUCY 3amTrheHu
HHTepecH Aelle. Y OKBUPY Tor mocTynka Lenrap 3a conujassu pap Hehe Mohu pemntu
eBEHTYAAHH CIIOP O 00aBe3H H3APKABakba M BUCHHU AOTIPHHOCA 33 M3APIKaBakbe, Hero he
poAuTes, Ca KOJUM OCTaje AeTe, MOPATH IOKPEHyTH MTOCe6aH CyACKH MOCTYTIAK.

ITpema IT3 BpeMe Tpajarma BaHOpadHe 3aje AHHIIE KOje je IOTPeOHO Aa 61 OHa Ipo-
M3BeAd HIMOBHHCKOIIPaBHe OAHOCE Kao U OpadyHa 3ajepHHIa HUje puKkcHO oapedheno.
ITpema CTaHOBHINTY CyACKe IIPAKCe, Ad 61 BAHOpadHa 3aje AHUI]A IIPOU3BEAA IMOBHHCKO-
IpaBHA A€jCTBA, IOTPEOHO je Ad je TPajasa Ay>Ke BpeMe, TAKO Ad Ce HA HIMOBHHCKOIIPAaBHA
A€jCTBa Koja 611 OHA CTBOpHAQ IIPHMEY]Y OAPeADe O IMOBHHCKIM OAHOCHMA OPavHuX
Apyrosa. Y HeAOCTAaTKY 3aKOHCKe peryAaTHBe, KOjoM 6u mperiusHuje 6uao oppehero
BpeMe Tpajara BaHOpadHe 3aje AHHIIE U HEeHOT YTHIIAja Ha HIMOBUHCKE OAHOCE BaHOpay-
HUX IAPTHEPA, y CIIOPOBHMA IIOBOAOM Aeobe BaHOpauHe TEKOBHHE, CYACKA IIPAKCA je
KPO3 CBOj€ OAAYKE OAPEAMAA AOMAIIAj K TPABHU CTAHAAPA TEPMHHA TPAjHUjE 3ajeAHUIIE
JKHBOTA Kao 0AAydyjeher ycaoBa mpaBa BAHOPadYHUX [IapTHepa Ha CTHIAEbe BaHOpadHe
TekoBHHe. BaH6pauHu APyroBu MOIy UMaTH MMOBHHY (BaHOpadHYy HMOBUHY HAU UMO-
BUHY BaHOPaYHNX APYTOBA) M IOCeOHy NMOBHHY Kao 1 GpadHM ADYTOBH. Y OBOM CAYYajy
BaXke jeAHAKa IIPABHAA Kao U 32 OpauHy HMOBHHY. AaKAe, BAHOpauHA MIMOBHMHA HACTaje
IIpe CBera 3a BpeMe Tpajaba BAaHOpauHe 3ajeAHHIIe HAY [IOTHYe U3 Te UMoBuHe. Hu oBae
HMYje 3HAYajHO Tpajame pasl, BPCTa PaAd, BeTOBH Pe3YATATH U CAMYHO, Beh oxoanocT
A4 CY U jeAQH UM APYTU BaHODPA4YHM APYT YAOXKHAH oapehenu pap. Banbpauna rekosu-
Ha MOJKe Ce CaCTOjaTH OA IMIPHXOAA ¥ HOBIY, HeHOBYAHUX IPUXOAQ, 0OaBE3HUX ITPaBa,
AobuTaka oA urapa Ha cpehy, IMOBHHCKe KOPHCTH 04 ayTOPCKOT U AyTOPCKOM IIPaBy
CPOAHUX ITpaBa U CAMYHO. BaHOpa4yHM APYTOBHU Cy CYBAACHHUIM BaHOpauHe TEKOBUHE Y
jeAHAKHM A€AOBHMA, OCHM aKO HHUCY Apyrauuje yropopuan. Hakon npecranka BaHOpay-
He 3ajeAHMIle, aAn Moryhe U 6e3 IIpecTaHKa, AOAA3H AO pasBpruyha BaHOpayHe TeKOBUHE
U IIOAEA€ Ha jeAHAKe AGAOBE, OAHOCHO CBAKOM BAHOPAYHOM APYTy MPHUIIAAA II0 jeAHa
IIOAOBHHA BaHOpavHe TEKOBUHE.

Koa yrBphema u BeanunHe BaHOpadHe TEKOBHHE MOXKe OUTH CIIOPHO Tpajarbe BaH-
OpauHe 3ajeAHHIle, I1a 61 y eBEHTYaAHOM CIIOPY TPe6aAO AOKA3MBATH AQH 3aCHHBAA U
AQH IpecTaHKa BaHOpauHe 3ajepHHuIre. AKO Aobe AO CIIOpa OKO TPeHyTKa HACTAHKA BaH-
OpaduHe 3ajeAHHIle, AOKa3HBatbe he OUTH MHOTO CAOXKeHH]je HeTo KOA OpadHe 3ajeAHHIIe.
MebyTum, koa mpecTaHKa BaHOpauHe 3aje AHHIle AOKA3HUBAbE Y CAYUajy CIIOpa He MOpa
OHTH CAOSKEHHje HEro KOA AOKA3HBakha IPeCTaHKa OpadHe 3ajeAHHUIe, jep ce MPpecTaHaK
6pauHe 3ajeAHHIE (3ajeAHHIIE )KUBOTA CYNPYXKHHKA ) He MOPA IIOAYAQPATH € IIPECTaH-
KoM Opaka. Aakae, OpauHa 3aje AHHL]A MOXKe [IPECTATH U Ipe GpOpPMAAHO-IIPABHOT IIpe-
craHka 6paka. ObparHo Huje Moryhe, 0AHOCHO 6pak He MOXe IIpecTaTH Ipe OpauHe
3ajeAHMIIe HETO eBeHTYaAHO CaMO MCTOBpPeMeHO.
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BanOpayHu APYrOBH MMajy CBAKAKO M IOCeOHY MMOBHHY, OAHOCHO TO MOXe 61TH
jeAMHE OOAVK IHXOBe MMOBHHE aKO, Ha IIPHMep, HUje HCIIYEHeH YCAOB y IIOTAEAY Bpe-
MeHa Tpajarma BaHOpauHe 3ajeAHHIle. AakAe, Y TOCeOHY MIMOBUHY BaHOPAYHUX APYTOBa
yOpaja ce OHO IITO Cy MMAAM IIpe 3aCHHBalba BaHOpauHe 3ajeAHHUIle, OHO LITO je CTeYeHO
3a BpeMe Tpajama BaHOpauHe 3ajeaHMIle HacAehHBambeM, IOKAOHOM U CAUYHO, ayTOP-
CKUM A€AOM, IMOBHHY KOjy je BAHOpPAaUHHU APYT CTEKA0 HAKOH IIPeCTaHKa BaHOpauHHe
3ajeAHMIIe, IMOBHHA KOja BAHOPAaIHOM APYTY IPHUIIAAHE HAKOH Ae00e BaHOpauHe TeKO-
BHHE, Te IMOBHHA KOja je yTOBOPOM CKAOILbeHUM u3Mel)y BaHOpadHuX ApyroBa oapebe-
Ha Kao 1oce6Ha. Axo 61 BaHOpauHa 3ajeAHMI]A IOCTOjaAd CaMO Kao GAKTHUKA 3ajeAHMUII,
Tapa 6u ce uaMel)y ocoba Koje XuBe y TaKBOj 3aje AHHIIM, IMOBHHA KOja je CTeYeHa Y 10j
MOTAQ CXBATHTH CaMO Kao mocebHa nMoBUHA. IToAeAa Te IMOBHHE, 3aBHCH OA CIIOPa3y-
Ma AMIIa KOja JKHBe y TAKBOj BaHOPAUHOj 3aje AHHIIM, a AKO OH AOIIAO AO CIIOpa OH 6u ce
MOTAO0 PelIUTHU Y TAPHUIHOM IHOCTYIIKY.

ITopea oapeabu Ycrasa PC u I13 koju ypelyyjy Ban6pauny sajepnurry, 3akoH o
obauranuonnm opnocuma (,Ca. auct COPJ, 6p. 29/78, 39/8S, 45/89 - opayka YCJ
u 57/89, ,Ca. auct CPJ*, 6p. 31/93, ,Ca. auct CLIT', 6p. 1/2003 - YcraBHa nosesa u
»Ca. Taacauk PC, 6p. 18/2020), (y aanvem texcry: 300), y waany 201. nponucyje npa-
BO Ha HOBYAHY HAKHAAY KOja Ce MOXKe AOCYAUTH BAHOPAUHOM IIAPTHEPY Y CAYJajy CMPTH
VAU TELIKOT MHBAAMAMTETETa GAMCKOT AHIIA TI0A YCAOBOM A je u3melyy ympaor (mospe-
henor) u Ban6padHOr MapTHepa NOCTOjaAa TPajHHja 3ajeaHHIa xuBoTa. [locTojame n
AYKHHA Tpajama 3ajeAHHIle )KUBOTA GAKTHUKO je IIMTambe KOje y IOCTYIKY 32 HAKHAAY
mreTe yTBphyje cya, uMajyhu y BUAY cBe OKOAHOCTH cAy4aja. ITpesxuBean BaHOpaya-
HH IapTHep ocTBapuhie MpaBo Ha HAKHAAY HeMaTePHjaAHe IITETe, AKO AOKAXKE Ad je ca
ympanm (noBpeheHrM) 5KHBEO y 3aje AHULM XUBOTA KOja PeACTaBb»a BaHOPAuHy 3ajeA-
HULTY. AY)XHHY Tpajama Te 3aje AHHUILle, KaO IPETXOAHO IIUTakbe, OA KOTa 3aBHCH IPaBO Ha
HAKHAAy IIITeTe, 3aKOH HUje IIPOIIHCA0, AAU Ce IpeMa ocTojehoj cyAckoj mpakcu paau o
3ajeAHMIIM KMBOTA Koja je Ayxa Tpajasa. (IIpecyaa Aneaanmonor cyaa y Hosom Capy,
I'sx 6p. 138/13 43; ITpecyaa Aneaannosor cypaa y Hosom Caay I'x 6p. 282/12 44 u
ITpecypa Aneaanuonor cyaa y Hosom Capy moca. I'x. 6p. 3015/13).

ITopea 300, HoBuM u3MeHaMa 3aKOHA O IEH3HjCKOT U UHBAAMACKOM OCHTY-
pamy (,Ca. raacuux PC*, 6p. 34/2003, 64/2004 — opayka YCPC, 84/2004 - Ap. 3a-
KoH, 85/20085, 101/200S - ap. 3akoH, 63/2006 - oaayxa YCPC, 5/2009, 107/2009,
101/2010, 93/2012, 62/2013, 108/2013, 75/2014, 142/2014, 73/2018, 46/2019 -
opayka YC, 86/2019, 62/2021, 125/2022, 138/2022 u 76/2023), (y poamem Tekcry:
311 0), y uaany 28. cTas 2. MPONKUCAHO je A2 BAHOPAYHH MAPTHEP MO>KE OCTBAPUTH
IIPaBO Ha IIOPOAUYHY IIEH3HUjy YMPAOT OCUTYPAaHHKA, OAHOCHO CTapOCHe, IpeBpeMeHe
CTapoCHe, Kao ¥ HHBaAUACKe neHsuje. Ha oBaj HaumH BaHOpauHOM MapTHePY ca u3Me-
Hama 3ITHIO omoryheHo je Aa ocTBapu IpaBo Ha MOPOAMYHY IIEH3HU]Y, [IOA YCAOBOM Ad
y BaHIIAPHUIIA AOKXKE A2 je )KUBEO y BAHOPAUHOj 3aje AHUIIU CA YMPAHM OCHIYPAHHUKOM.
OcuM HaBeAEHHUX CAy4ajeBa, Y KOjUMa Cy ITpaBa BaHOpauyHMX apTHepa UsjeAHaueHa ca
mpaBuMa OpavyHUX APyroBa, AoMahe 3aKOHOAABCTBO He IIPU3HAje IIPaBa BAHOpaYHUM
[apTHepUMa KOja Cy IPU3HATA OpavHUM APYTOBUMA. Y TOM CMHUCAY, 3aKoH 0 Hacaehu-
Bamy (,Ca. raacuux PC” 6p. 46/95, 101/2003 — Oaayxa YCPC u 6/2015), (y poamem
texcry: 30H), TakcaTHBHO Habpaja KPyT AMIA KOjU CTIAAAjy y 3aKOHCKe HACAEAHHKE,
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meby Kojuma He criapa u Ban6paynu naprHep, a 3akon o papy (,Ca. raacaux PCY, 6p.
24/2005, 61/2005, 54/2009, 32/2013, 75/2014, 13/2017 — opayxa YC, 113/2017 u
95/2018 - ayrenTnanO TymMauene ), (y Aamem rexcry: 30P), y uaany 77. nponucyje Aa
3aIl0CACHM MMa IIPAaBO Ha OACYCTBO Ca Papa y3 HakHaay 3apaae (maaheno oacycrso), y
YKYIIHOM TpPajaiby OA IeT PAAHUX AQHA, Y TOKY KAACHAAPCKe TOAUHE, Y CAy4ajy usMely
ocraaor, mopobhaja cynpyre. Haeaernom oppepbom 30P uckayuno je npaso Ha maahe-
HO OACYCTBO Y CAy4ajy nopol)aja BaHOpauHOT MapTHepa, ocTaBsajyhu moryhHOCT Al ce
OIIIITHM aKTOM HAH YTOBOPOM O PaAy eBEHTYaAHO OBO IIPABO IPEABHUAM U 32 BaHOpad-
HOT IapTHepa, IITO 3HAYH AQ OCTBAPHBAKE OBOT IIPABa 3aBUCH OA AMCKPEITHOHE OAAYKe
IIOCAOCAQBIIA.

IToaasehu o HaBepeHOT, MOXKE Ce U3BECTH 3aK/oY4aK AQ Y MHOTHM aCIIEKTHMA OA-
HOCH BaHOPAYHHX IAPTHEPA y BAHOPAYHO] 3aje AHHUIIM HUCY IIPeAMET 3aKOHCKOT ypehe-
ma. Mako 3akoH BaHOpauHy 3ajeAHHUITY IIpeIIo3Haje y HeKUM acrekTuMa ypehyje, esu-
AGHTHO je Aa BaHOpauHa 3ajeAHHIJA CIOPA3YMOM ABA AMIJa HepOPMAAHO HACTaje, Tpaje
M Ha UCTH HayuH npecraje. Kao HepopmaaHa 3ajepHHUIIa, 32 BpeMe HEHOT Tpajama U
HAKOH HeHOT [IPeCTaHKa, BAHOpauHH IIapTHepH criopasyMHo ypelyjy cBoje opHOCe ¥
BaHOPAYHO]j 3ajeAHUIIN, CAUMIbaABAjy YTOBOPe KojuMa ypelyjy cBoje IMOBHHCKe OAHOCE
6e3 CyACKOT IIOCTYIIKa, KojuMa ypelyjy HaunuH Ae00e MIMOBHHE CTedeHe paAOM 3a BpeMe
Tpajama 3ajeAHHUIle KUBOTA. YKOAMKO He IIOCTHTHY CIIOPasyM, A€o0y NIMOBHHE CTedeHe
PaAOM 3a BpeMe Tpajarba 3ajeAHHUIIe XUBOTA U3BPLINO OU CYA Y HAPHIYHOM ITOCTYIIKY
[IOKPEHYTOM ITO TY>XOH je AHOT OA BaHOPAUYHHX IAPTHEPA, OAHOCHO HerOBHX 3aKOHCKHX
HacaepHnka. OBO IIPaBo, Kao U IIpaBo OpadHUX APYroBa He 3actapesa. [Ipema Basxehoj
CYACKOj IIPaKCH y IIOCTYIILIMMA 32 Ae00Y 3aje AHIYKe HIMOBUHE CTeUeHe y TOKY Tpajama
BaHOpauHe 3ajeAHMUIIE KAO YCAOB 3a IIPU3HABalb€ IIPaBa Ha CTULIAIE YAEAR Y 32j€ AHIIKO]
HMMOBHHH jecTe IIOCTOjatbe TpajHuje BaHOpauHe 3ajesHune. ITocTojame TpajHuje BaH-
OpaduHe 3ajepAHHUIe HUje YBEK AAKO AOKa3aTH. EBeHTyaAHU HeyCIIeX AHIIa KOja y CYACKOM
IIOCTYTIKY He 61 MOTao AOKA3aTH IIOCTOjarbe BaHOpauHe 3ajeAHHMIe HCKAYIHO 61 Moryh-
HOCT Aeo00e 3aje AHITIKe HMOBHUHE 110 IpaBuauMa I13. Y TakBoj cuTyanuju sanHTepecosa-
HO AHIje eBeHTYaAHO 61 MOTAO 3allITUTH CBOja IIPaBa KPO3 IPUMEHY HEKOT OA MHCTUTYTA
rpahanckor npasa kojuma ce ypelyyjy IMOBHHCKE OAHOCH AHMIIA 32 KOje HHje ITOTPe6HO
IIPETXOAHO AOKA3aTH 3aje AHHITY )KUBOTA.

YTHULA] MEHBYHAPOAHNX AOKYMEHATA O IITPABMMA YOBEKA
HA PETYAUCAIBE 3AJEAHUIIA M1 TIOPOAMILIA

Y mehyyHapopHHM AOKyMeHTHMa O MpaBUMa Y0BeKa HMA HEKOAUKO oapeAaba o bpa-
ky 1 nopopuu (OnmTa Aekaapanuja o mpaBuMa YoBeka - ['eHepaana ckymmruHa YH,
10. perrembpa 1948. ropune, Mehynapoanu maxr o rpahaHckim i HOAMTHYKIM IIpaBHMa
- 3akoH o paruduxanujumel)yHapoaHOr maxra o rpahaHCKUM U HOAUTHIKUAM IIPABHIMa
(»Ca. auct COPJ”, 6p. 7/71)), o nmaanupamy nopoaune (KoHsenuuja o eaumuncarmy
CBHX 00AVIKA AMCKPUMUHALHj€ JKeHa, ycBojeHa 18. periembpa 1979. ropune y Ebyjopky
- 3akoH o paruduxanuju KoHBeHIHje 0 eAUMUHHCAIDY CBHX OOAMKA AUCKPUMHHAIIHje
xena (,Ca. auct COPJ”, 6p. 11/81)) u o mpasuma aetie (Konpennuja YjeanmeHux Hatm-
ja o mpaBuMa AeTeTa, ycBojeHa 20. HoBeMOpa 1989. roause Ha 44. sacepamy ['enepasne
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CKyIITHHE YjeAumeHux Hanuja y Ibyjopky — 3akoH o patuukarnuju Konsenruja Yie-
AuBbeHUX Hanuja o npasuma petera (,Ca. auct COPJ — Mehynapoanu yrosopu®, 6p.
15/90 u ,,Ca. auct CPJ - Mehynapoauu yrosopu, 6p. 4/96 u 2/97)) uuju cappxaj u
3HaUerbe 32 peryAucaibe IOPOANIHOIIPABHIX OAHOCA 3ACAYXKYje IaXKEbY.

Onmrom Aekaapanujom o npasuma YoBeka (1948) yrphena cy npasa (ua. 1. A0
28.), yBOAHO O3HAaY€eHa Kao 3aje AHMUKU CTAHAAPA KOjU 3aCAYXKyje OIILITE M CTBAPHO [PH-
3Hatbe U [IOMTOBame. Y Habpajatby mpasa, moce6Ho oapeabom (4. 16) mpusHato je mpa-
BO OAPACAMX MyIIKapalja i )KeHa Ha CKAATIaibe Opaka 1 OCHHBabe IIOPOAHLIe, 6e3 HKAKBIX
OTpaHHYeHa Y IOTAEAY Pace, APXKaBoaHCTBA MAK Bepe. [Topoauia je Ha3BaHa IPUPOAHOM
U TEMESHOM JEAMHHIIOM APYIITBA KOjOj MPUIIaAa IIPABO HA 3AIITUTY APYIITBA U APJKaBe.

ITpasHo o6aBesuBame nornucHrKa OnmTe AeKAapanuje o IpaBuma Yoseka (1948)
Ha IIpUMeHy 0ApeAaba o IIpaBHMa Y0BeKa YCAEAUAO je AooHomereM MelyHapoaror mak-
Ta 0 rpahanckum 1 moautraxum npasuma (1966). Y memy cy yraaBHOM napadpasupasa
npaBuaa u3 4a. 16. Ommre pexaapanuje o npasuma oseka (1948), Ho oapeaba o mpasy
Ha CKAamame OpaKa 1 OCHHBaIbe IOPOAHIIe A0OHAA je HemTo mupe 3HaUeme. Dopmyaa-
mja oApeabe je TakBa A2 CBaKOMe rapaHTyje HabepeHa mpasa. (ua. 23. [TaxTa), He moA-
pasyMeBajyhu moa maaHupameM 1 OCHUBabeM IIOPOAULIM He CAMO IPHPOAHY IIPOKpea-
jy, Beh 1 ycBojeme aAeite, 0AHOCHO pabame Aelle y3 mpuMeHy MOCeOHNX MEAUIIMHCKUX
MOCTYIaKa MOXe Ce YOUHTH AA CTPAaHA 3aKOHOAABCTBA HOBHM IIPOIIMCHMA U3jeAHaUyje
IpaBa OpaYHuX 1 BAHOPAYHUX [IAPOBA HA MEAUIIMHCKY IIOMOL, aKO U3 3APABCTBEHUX pa-
3AOTa He MOTy IMAaTH COIICTBeHO roToMcTBO. CMucao je IIpenopyxe Casera EBpope aa
BaHOpayHU IIAPTHEPH CaMHU ypeAe CBOje IMOBHUHCKE OAHOCE 32 BpeMe Tpajarba 3aje AHH-
Ile, HAKOH FeHOT IIPECTAHKA U 33 CAYYaj CMPTH.

ITojaBa BAaHOpPAYHIUX 3aje AHHIIA U OLIEHA AA Ce Y eBPOIICKUM ApP)KaBaMa 6Poj TaKBUX
sajepnnna nosehasa usassasa je maxwy Caser Espone (y panem rexcry: CE). ITosu-
Bajyhu ce Ha To Aa je cBpxa CE moctuhu Behe jepanrcTBo Mehy ApxkaBama uaanunama.
ITocebHO ycBajameM 3aje AHHUKHX IIPABUAA Y IPAaBHUM cTBapuMa, Komuter Munncrapa
je ycBojuo 1988. roaune Ilpemopyky o Basarocru yrosopa usmel)y ocoba xoje xuse
3ajeAHO KaO HEBEHYaHH T1ap U HHXOBHX 3aBElITajHUX pacrioaarama. (Recommendation
No. R (88) of the Commitee of Ministers to members between persons living toghether
as an unmaried couple and their testamentary dispositions, Adopted by the Committee
of Ministers on 7 March 1988 at the 415th meeting of the Ministers’ Deputies).

Y npenopyiu je H3paKeHO MUIILAEHE Ad Ce MHOTH IPOOAeMHU 0coba Koje XKuBe y
BAHOPAYHO] 3aje AHHILIU MOTY PELINTU CKAAIIAEeM YTOBOPA A TeCTAMEHTAAHHIM pac-
HoAaramKMa KOja jeAaH MapTHep YIMHU y KOPUCT Apyror. Byayhu aa ce y mojeausum
3eMAaMa TaKBU YTOBOPH U TECTAMEHTH CMATPajy IPOTHBHU APXKABHOj TOAUTHIIA HAK
MOpaAy, BAapaMa 3eMasa uaanuia CE npenopyudyje ce npepysuMame nOTpebHIX Mepa.
IIpema npemnopyuu, Ap>kaBe 61 Tpebase OCHIypaTH Ad Ce He CMATpajy HeBakehuM yro-
BOPH KOjH Ce OAHOCe Ha HIMOBHHY 0Cc00a KOje JKHBe 3ajeAHO KaO HeBeHYaHH IIap HAH
Koju ypelyyjy mMoBHHCKa uTama O6MAO 32 BpeMe Tpajarba SKUBOTHE 3ajeAHHIIE MAU HAKOH
HEeHOT IIPeCTAHKA, 2 CAMO 3aTO IITO Cy TAKBU YTOBOPHU CKAOILAEHH H3Mel)y BaHOpauHux
naTHepa. Mcro HaueAO TpeOAO OH IPUMEHHTH Y IIOTAEAY TECTAMEHTAAHUX PACIIOAATAbA.
Ap>KaBa IITUTH BOsY U CAODOAY yroBaparma 0co0a Koje Cy OAAYUHAE AQ SKHBE 3ajeAHO
K20 HeBeHYaHH nap (BaHOpayHa 3ajeAHNLA).
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3AK/NYYAK

Banb6pauHa 3ajeAHHUIIA je IIPAaBHHU HHCTUTYT PEIYAUCAH PAaSAMYUTUM IPOIHCHMA
Ca PasAMYHUTHM [PABHUM A€jCTBHMA. Y IOPOAUYHOM 3aKOHOAABCTBY AepUHHIIHja BaH-
OpauHe 3ajeAHHUIje OAPAKABA 3AKOHOAABYEBA TACAHIIITA O IOTPEOHUM IIPETIOCTABKAMA
3a meHa mopoanyHa Aejcrsa. Ho, y mpumenn npomnuca moryhe cy oapehene nmoremxo-
he, HapounTo y moraeay Tpajarma 3ajeAHHUIIE KUBOTA KAO YCAOBA 32 IPH3HABabe Ha-
CTaHKa BaHOpadHe 3ajeAHHMIe M A€jCTBA KOja OHA IPOM3BOAU HA IIPaBa U 0baBe3e BaH-
OpavHKX mapTHEpA.

Ban6pauHa 3ajeAHHUIA je IPABHU MHCTUTYT KOjU Beh HEKOAMKO AelleHHja UMa 3a-
KOHCKY PeryAaTHBY, HAPOUHTO Ha IIOAPYYjy MOPOAUYHOT IpaBa. PasBoj meHor mopo-
AMYHOIPaBHOT ypelerma 01O je oA yTHIAjeM APYIITBEHHX IpoMeHa. MosKe ce TBPAUTH
AQ Cy AejcTBa BaHOpadHe 3ajeAHHIIE, KOja Cy ypeleHa MOpOAMYHONIPaBHUM IPOIIMCHMA,
6¥iAa AQAEKO HAIIPEAHU]a OA CAUYHIUX Y 3a[lAAHOEBPOIICKUMM ApskaBama. HaBeaeHo je
BHAMHBO U3 3aKOHCKIX pelllerha KOjUM je 0be3beleHa paBHOIIPaBHOCT JKeHe U MyILIKap-
I1a Ka0 [IPABHOT HayeAa 3aCTYILSEHOT Y CBUM PAHHjUM IIPOMICHMA AO AQHAC. Y HeAO-
CTaKy jaCHHX 3aKOHCKIX pellletba y IIOTAeAY HACTAHKA TPajarba U IPeCTaHKa BaHOpauHe
3ajeAHHIIe, CYACKA IIPAKCA Ce O OBUM IIHTABHMMA U3jaCHHAA Y CBOJUM OAAYKaMa Aajyhu y
KOHKPETHHM CIIOPOBHMA CMHCA0 M AOMAIIIAj OBOT HHCTUTYTA.

Ha ocHOBY cBera H3A0KEHOT MOJXe Ce U3BECTH 3aKAbYYaK Ad je Y IIPABHOM CHCTe-
my Penybanke Cpbuje BanbOpauHa 3ajeAHHIIA H3jeAHAUEHA CA OPAYHOM U TO HAjIIpe Ha
ocHoBy YcraBa PenryOanke Cpbuje 1 ITopoArIHOT 3aKOHA KOJUM Cy PeryAUCaHHU Opak
M IOPOAUYHH OAHOCHU M AMYHA CTama rpabana. Ban6paunu napTHepu Mory ocTBapuTH
U [IPaBa U3 COLMjAAHOT OCUTYParba, KA0 LITO je IPaBO Ha IOPOAUYHY [IEH3HjY U IIPaBO
Ha HaKHAAY HEMATPHUjaAHe IITeTe y CAY4ajy CMPTH HAH TEIIKOT HHBAAMAUTETA OAUCKOT
Auia. Ban oBux cAyyajeBa, BAHOpAaUHU IIAPTHED HUje U3jeAHAYEH CA CYNPYKHUKOM y
HACAEAHOM IIPaBy H Y II0jeAMHHIM IIPABHMAa IOBOAOM papHOT opHoca. Capamsu 3akoH
o HacaehuBamy He yKkaydyje BaHOpaYHOT MApTHEPA y KPYT 3aKOHCKMX HACACAHHUKA,
AAM OBAKBO TPEHYTHO 3aKOHCKO pellere He HCKayIyje MoryhHOCT pa y 6yayhHOCTH,
uMajyhu y BHAY TeHAEHIIUje Y APYIITBY, HACTYIIH IIPOMEHA Y 3aKOHCKOj peryAaTHBH
OBOT IINTaka § CMHUCAY U3jeAHAYaBaha HUXOBHUX HACAEAHUX mpaBa. FcTo Baxu u 3a
ApyTe 06AaCTH IPABHOT PEryANCAtha y KOjUMa BAHOpAaYHA 3aje AHHIIA HUje H3jeAHadeHa
ca bpaxom.
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EXTRA-MARRIAGE COMMUNITY AS AN ACCOMMODATION
OF CIVILIZATION DEVELOPMENT

SUMMARY

Cohabitation represents a more permanent union of the lives of one woman and one man who
are not married. All modern family laws have accepted this form of community life, and in some
European countries it is very widespread. According to our legislation, an extramarital union is a life
union of two people of different sexes that lacks the legal form of marriage. Another characteristic
of cohabitation is its duration and stability. There is no single and universal interpretation of extra-
marital union in modern law. The differences are conditioned by the relationship of rights to the per-
sonal rights and obligations of partners in such a union. Some laws also recognize same-sex persons
the right to recognize extramarital unions (Netherlands and France, Great Britain, Denmark), while
others require the registration of such unions (Belgium, France, Netherlands). The existence of the
will of two persons to live in a union of life and the duration of the union are generally the minimum
conditions for such an extramarital union to be legally recognized, i.e. to produce legal consequences.
In some Western European countries, extramarital unions have become, in the past few decades,
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a common form of community life, but they are not legally regulated by the regulations of family
legislation, as in Serbia, where the actions of such unions are regulated by regulations on the right
to support, and the acquisition and division of joint property. Analysis of the application of family
legislation to extramarital unions shows that due to certain unfavorable circumstances related to the
birth of children out of wedlock, the protection of extramarital unions is not equal to the protection of
married unions. Although protection is guaranteed to every family according to the Constitution, and
the Family Law prescribes that children born in marriage are equal to children born out of wedlock,
in enjoying the rights and their protection that are guaranteed to them by law, extramarital unions
do not enjoy nearly the kind of protection that the legislator intended marriage. Thus, for example,
the termination of an extramarital union is not nearly as affected by the measures of the competent
authorities as in the case of the termination of a marriage. There is no conciliation procedure, there is
no ex officio decision on entrusting children for care and upbringing, etc. Bearing in mind that extra-
marital union is a widespread form of community of life and that according to existing legislation it is
not equal to married union in all aspects, the subject of consideration of this paper will be the causes
of the origin and existence of extramarital union, its legal regulation from the aspect of international
regulations and domestic legislation, the position and relations of partners in such a community, in
order to more effectively implement the constitutional framework according to which every family is
guaranteed protection.

Keywords: cohabitation, marriage, family, Constitution of the Republic of Serbia, Family Law,
community oflife, children, cohabitation, protection of rights.
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