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Myamep 3. HUIJEBUR*
Vuusepsaurter y Hosom Ilasapy
AemapTMaH 3a IIpaBHe HayKe

Jacvuna A, HUKIITHE**
Vuusepsaurter y Hosom Ilasapy
AemapTMaH 3a IIpaBHe HayKe

ITIPABHH ITOAOXXA] 1 OAI'OBOPHOCTH AMUPEKTOPA

Y APYIHITBY C OTPAHMYEHOM OAI'OBOPHOIIRY:
HOPMATHUBHMU 1 YIIOPEAHOIIPABHU ACIIEKT

Aiciiparii: TIpeamer 0BOr papa IpeACTaBsa CBeOOYXBATHA aHAAM3A IIPABHOT [I0AO-
Kaja, oBaaltherba 1 OATOBOPHOCTH AUPEKTOpPa ¥ APYILUTBY Ca OrpaHHYeHOM OATOBOpHOIthy
(AOO) y npasrom cuctemy Penry6amke Cp6uje. [Toaasehn o unmenute aa je pupextop
ITeHTpaAHM MSBPLIHH U 3aCTYITHHYKH OPraH APYIITBA, ¥ PaAy Ce HCTpaXkyje BeroBa ABOCTpYKa
TpaBHA IPHPOAR — CTATYC KOPIIOPATHUBHOT OpraHa C jeAHe, M paAHOTpaBHH cTatyc (110 ocHo-
BY yrOBOpa O PaAy HAM MeHallepcKor yroBopa) ¢ Apyre crpaHe. [TprMeHOM HOpMaTHBHOT
METOAQ, AYTOPH ACTASHO PABMATPAjy MeXaHH3Me MMeHOBaFa M paspellleha ANPEKTOpa Y jea-
HOAOMHOM M ABOAOMHOM CHCTEMY YITPaBsalba, KA0 H IIPOOAEMATHKY [I0YeTKA ASjCTBA MaH-
aata (de lege lata n de lege ferenda). TexumTe papa CTaBm€eHO je Ha CHCTeM MOCEGHNX AYSKHO-
cTH TipeMa ApYIITBY (PUAYLIHjapHE AYKHOCTH), YKmYdYjyhil AYKHOCT Haxkibe, A0jaAHOCTH,
msberaBarba CyKoGa HHTepeca H IIOIITOBakba 3abpaHe KOHKYpeHuHje. Takohe, aHaansHpa ce
rpabaHcKomnpaBHa, KPHBUYHONPABHA M CTATYCHA OATOBOPHOCT AMPEKTOPA 32 OBPEAY OBHX
AY’KHOCTH, Y3 OCBPT Ha PEACBAHTHY CYACKY IIPaKCy IMPHUBPEAHIX CyaoBa Y Cpouji. Ynopea-
HONpPAaBHMM MTPHCTYIIOM CarA€AAHa Cy pelliersa y npaBy Esporncke yuuje (ca akueHTOM Ha
ESG nsBewrasate u due diligence) u Hemaukom sakoHopasersy (GmbHG), unme ce ncnuryje
yckaahenocr qoomahix mporca ca eBpONCKHUM CTAaHAAPAMMA KOPIIOPATHBHOT YIIPaBAakba.
3akayUak papa yKasyje Ha HEOIXOAHOCT CTPHUKTHOT IIOIITOBaHka HHCTHTYTa OATOBOPHOCTH
paakt yHanpehera MpaBHe CUIYpHOCTH M epUKACHOCTH II0CAOBakba IPHBPEAHHX CybjekaTa.

Kuyune pesu: ApyIITBO C OrpaHIIEHOM OATOBOPHOLINY, AMPEKTOP, PHAYLIHjapHe AY-
KHOCTH, CYKO6 HHTepeca, OATOBOPHOCT AUPEKTOPA, KOPIIOPATHBHO YIIpaBaakbhe, 3aKOH 0
HPHUBPEAHHM APYIITBHMA.

YBOA

OpraHH yrpaBaatba APYIITBOM C OTpaHMYeHOM oAroBopHommhy (y AameM Tekcry:

AOO) obyxBaTajy jeAHOT HAH BUIIIe AHPEKTOPa, CKYIIITHHY H, YKOAUKO je yIpaBoa-
e ABOAOMHO, Hap3opHH 0AG0p. Kaaa je yrpaBaaibe jeAHOAOMHO, OpraHH APYIITBA CY
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CKYINIOTHHA U jeAAH HAH BHIIIe AMPEKTOPA, AOK C€ KOA ABOAOMHOT MOAEAQ, MOpeA Ha-
BeAeHIIX, YCIIOCTaBAoa U HAASOPHH 0AG0p. OAAYKa O H300PY MOAEAA YIIPaBAoakha, OA-
HOCHO, Aa AH he yrnpaByatbe APYIITBOM GUTH jeAHOAOMHO HAH ABOAOMHO, A€ pHHHIIIe
ce OCHUBAUKHM akTOM. FlcTuMm akToM ce oppelyje u 6poj aAupekTopa, OAHOCHO, Aa AH
he apymrrBoM yripaBaatH jeaAHO HAM BHIIIE AMIIA. YCAOBH KOj€ MOpa HCITyHhaBaTH AHIle
Koje 06aBra PYHKIU)Y AUPEKTOpa, Kao H Tpajarbe BerOBOT MaHAATa, MOry 6uru ypehe-
HU OCHHMBAYKHUM aKTOM MAU OAAYKOM CKYIMIITHHE. YKOAMKO OCHUBAYKH aKT He CaAPKH
oApeA6e O Tpajatby MaHAATA, CMaTPa Ce Ad je OH HeOTpaHHYeH.

AHpeKTOp NpeACTaBsa 3aKOHCKOT 3aCTYIHHKA APYIITBA U 'Y TOM CBOjCTBY IPEAY-
3HMa [paBHE paAlbe Y IMe H 3a pauyH APYIITBA C OTpaHUIeHOM oAroBopHorrhy. Eberos
IIpaBHH [T0AOKa)j, [TpaBa U o6aBese ypelyeru cy 3akoHOM O MPHBpeAHUM APYIITBHMA (y
pamem Tekcty: 3ITA ). [TocTymak HMeHOBamba U paspelerba AHPEKTOpa Y HAAASKHOCTH
je CKYIIUTHHe APYIITBA, OAHOCHO, HAASOPHOT 0AB0pa ¥ CAYUajy ABOAOMHOT CHCTeMa
yIpaBsaiba. YKOAHKO OCHHBAUKH aKT He CaAP:KH II0AATaK O 6pojy AUpeKTOpa, cMaTpa
€€ AA APYINTBO MMa jeAHOT AUPEKTOpa. AHMPEKTOP je 3aKOHCKH 3acTYIMHUK APYIITBA H
oBaamheH je pa y ume AOO mpeaysiMa IpaBHe [TOCAOBE Y M€ U 3a paduyH APYILITBA.
»Y APYIITBY Ca jeAHOAOMHIM YIIPaBoalbeM AHPeKTOp 06aBaa CBe MOCAOBE KOjH HUCY ¥
HAAACKHOCTH CKYTIITHHE, 2 KOA ABOAOMHOT YIIPaBsalba APYIITBOM AHPeKTOp 06aBaa
CBe ITOCAOBE KOjH HHCY ¥ HAAACKHOCTH CKYIIITHHE H HaA3OpHOT oabopa” (Himcaesuh,
MapKOBHh 2014:112-1 13). ITopamu 0 AUPEKTOPY MOAAEXKY PETUCTPAIIHjH, Y CKAAAY
Ca IPOIHCHMA O perUcTpanuju. PapHOMpaBHHU CTaTyc AUpeKTOpa oraeaa ce y Moryh-
HOCTH aHTrKOBarba [10 OCHOBY YTOBOpPa O paAy HAH yroBopa o Melyyco6HuM npaBumMa
U o6aBesaMa, Te je y CKAAAY € UM oapeleH U Bberos mpaBHU M0AOXKaj Kao samocae-
HOT MAM Kao MocAOAaBIla. IIpaBan nmoaoskaj aupekropa y AOO oraepa ce y ycAOBUMa,
HMEHOBaIbY U paspelllelsy, oBaalnherslMa 3a 3aCTyIIambe, Bolerby II0CAOBa APYILTBA, OA-
FOBOPHOCTH 3a Bol)erbe M0CAOBHUX KIbHra, OATOBOPHOCTH 34 $pHHAHCHjCKe H3BEIITaje,
Bolemy eBHACHIIMje 0 OAAYKaMa KOje AOHOCH CKYIIITHHA K 06aBesH HaBellTaBarba Kao
M PapAHOIIPaBHOM CTaTYCy.

PapH cBeoOYXBaTHOr H HayIHO yTeMeseHOr caraepaBaiba IIPABHOT IMIOAOXKAja H
OATOBOPHOCTH AUPEKTOpa Y APYIUTBY C OTpaHHIEHOM OAroBopHoIhy, y paay je mpu-
MemeHa KOMGHHAINja PasAMMHTHX HCTPaKHBAUKHX MeToad. Kao ocHoBHY, kopuimhen
j€ HOpPMAaTHBHH METOA, IyTeM KOjer je H3BpIlleHa AeTasHa AaHAAH3A PeAeBaHTHHX I10-
3UTHBHOINPABHHUX IIPOIMHUCA Pemy6anke Cp61/1j €, IPEeBACXOAHO 3aKOHA O MPUBPEAHHM
APYLITBHUMa, 3aKOHA O paAy u nparehux moasakoHckHx akara. OBaj Metop omoryhuo
je yrephuBame de lege lata cTarsa, OAHOCHO IpeLHHO AePHHMCAIbe CTATYCHUX IUTAkba,
oBaarrhera 3a sacTymame H peskHMa OATOBOPHOCTH AHpekTopa. C 063HpoM Ha HeoIl-
XOAHOCT caraepaBatba AoMahix pellerba y KOHTEKCTY CaBpeMeHHX eBpOIICKHX TeHAEH-
IHja, 3HAYAjHO MECTO Y Papy 3ayaHMa YIIOPEAHOMpPaBHU MeToA. Eberopom npumenom
H3BpIIeHO je mopelheme poomaher sakoHOpaBCTBa ca npaBHMM TekoBUHaMa EBporicke
yHHje (peAeBaHTHe AI/IpeKTI/IBe) , KaO M Ca 3aKOHOAABCTBHMA 3€Ma/ba Ca PasBHjeHOM
xoprnoparusHoM npakcom (CP Hemauxa, Aycrprja) u semama y peruony (XpBatcka,
ITpnra I'opa, Bocra XepuerOBHHa). LTus oBe aHaAm3e 6HO je yrBphHBame crereHa
xapMoHHsalHje AooMaher rpaBa ca eBpOIICKUM CTaHAAPAHMA, TOCEGHO Y AOMeHY $HAY-
IHjapHUX AY>KHOCTU H $HHAHCHj CKOT HsBelllTaBatba. ITopea HaBepeHor, kopuinheH je
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M METOA aHAAU3€ CapPKaja, KOjH je MpUMetheH ITPHANKOM HCTpasKHBatha peAeBaHTHE CYA-
cke npakce Aoomahux mpuBpeaHHX cyaoBa. OB je oMmoryhuao aa ce TeopHjcke mocraBke
IPOBEpe Y MPaKCH U AA C€ HACHTH(HKY]Y CITOPHA IIHTakba Koja Ce jaBrajy IPUAHKOM YTBP-
husama oaroBopHOCTH AMpekTOpa. KOHAMHO, aKCHOAOIKHMM IPUCTYIIOM $pOpPMYAHCAHH
CY SaKAYIHH CTAaBOBH H IPeAAOSH de lege ferenda sa yHanpel)erse HopMaTHBHOT OKBHpa 1
MOAM3atbe HUBOA IPABHE CUTYPHOCTH Y IIOCAOBAkbY IMMPHBPEAHHUX APYIITABA.

HNMEHOBAIDBE 1 PASPEIITEILE AIPEKTOPAY APYIIITBY
CA OTPAHMYEHOM OAT'OBOPHOIITRY

AHPpeKTOpa y APYIITBY Ca OrpaHHIeHOM OATOBOpHoIIhy HMeHyje U paspelilaBa Op-
raH KOjH Ta je IMEHOBAo. Y CAYYajy jeAHOAOMHOT YITPABAakha TO j& CKYMITHHA, A Y CAY-
4ajy apopoMHOr AOO HMEHOBamb€e H paspelletbe je Y HAAAEKHOCTH HAA3OPHOT 0A6opa.
A OO Moxke NMaTH jeAHOT HAHW BHUIIIE AUPEKTOPa. YKOAUKO 6poj AHPEKTOpPa HHje OApe-
hen ocHuBauKHM aKTOM, CMaTpa Ce Aa APYIITBO HMa j€AHOT AUPEKTOpA. JeAaH Op HauHHA
HMMEHOBaka AHPEKTOPA jeCTe HMeHOBaK-€ OCHHBAYKHMM akToM. MaHpaT aupekropa AOO
mpema 3ITA nodrbe AAaHOM AOHOIIEHEA OAAYKE O HMEeHOBaky. OAAYKa O HIMEHOBabY
AHPEKTOPa je akT KOPIOpaTHBHE IMTPHPOAe H UM A€j CTBO TIOHYAE 3a 3aksyUelhe YroBopa
(BaCI/IJbeBI/Ih 2005: 558). C 063Hp0M Adje AOHOIIEH:E OAAYKE JeAHOCTPAHH aKT HOTpe6—
HO je pa IMeHOBaHH AUPEKTOp IMPHXBATH IIOHYAY, Te Ce II0CTaBs>a IMHTAake 0 Kaaa Imo-
UMEbe MAHAAT AMPEKTOPA, AAHOM AOHOIIEHA OAAYKE HAM AQHOM ITPHUXBATakba T€ OAAYKE
KOja ce MO3Ke OTACAATH Y 3aKimYIeY YTOBOPA O PaAy. », [0Tpe6HO je HaMeHUTH IIPaBHAO
I10 KOMe MAaHAAT AHUPEKTOpa APYILITBA Ca OTPAHUIEHOM OArOBOpHOIIhy MOUHIbe AAHOM
AOHOIIEHa OAAYKE O HMEHOBAIhY, YKOAHKO CaAMOM OAAYKOM O HMEHOBakY HHje ApyTauH-
je oapeheno. De lege ferenda npaBuao 61 MOrAO Aa IAQCH AQ MAHAQT AUPEKTOpa IIOUH-
e AA Tede AAHOM CTYTIakha Ha Paj AI/IpeKTOPa” (Kihler 2023: 217). Tpajame MaHpAATA
AHMpeKTOpa, Takohe, Moske 6uTH oapeleHO 0AAyKOM. YKOANKO Tpajatbe MaHAATA HHje
AopaleHO 0AAYKOM OHpQ Ce CMaTpa Aa je MAHAAT AMpeKTOpa HeorpaHHYeH.

AupexTop Moxke 6HTH PH3HUKO U MPABHO AHIIE. YKOAHKO je AUPeKTOp $H3HI-
KO AHIfe, MOpa OHTH ITOTIIYHO IIOCAOBHO CIIOCOGHO, a IIPABHO AHIle MOpPa OUTU pert-
crpoBaHo y Penry6ammu Cp6uju. [TocebaH ycAOB oraeaa ce y Tome INTo GapeM jepaH
AHPEKTOP, ako UX HMa BHINlE, MOpa GHTH $pHaMIKo amIte. IToce6HU yCAOBH KOje AnIe
MOpa HCIYBaBaTH paAl HMeHOBabha Ha GpYHKITH]Y AHUpeKTOpa MOTY GHTH IIPOIHCAHU
OCHHBAUKHM aKTOM APYIITBa, KaO M OAAYKOM O HMEHOBABY KOjy AOHOCH CKYIMITHHA
APYLITBa C OTPAaHHYEHOM OATOBOpHOIThY HAH HaASOPHH 0AGOP, Y 3aBUCHOCTH OA MO-
Aeaa yrpaBramba. O ToMe KO He MOKe OGHTH AMPEKTOp FOBOPH H Ipecyaa BpxopHor
cyaa Cpbuje: ,'TaaH OpTatKOr APYIITBA, KOMIIACMEHTap KOMAHAUTHOT APYIUTBA, YAQH
APYIITBA Ca OrpaHHIeHOM OArOBOpHoIIhY U UAaH yIpaBe, HaA30PHOT OAGOpa U H3Bp-
IIHOT 0A60pa AMPEKTOpa APYIITBA Ca OrpaHHIEHOM OArOBOpHOIIhY, aKIIHOHAP CKOT
APYIITBa, ApylITBeHOr mpeayseha u jaBHor npeayseha, He Mory mmaTu TO cBOjCTBO,
HUTH GUTHU 3aII0CACHH, OAHOCHO IPOKYPHUCTH y 6HAO KOM ApyroM mpeaysehy, oanocHo
Apyrom npasHoM auny (Pes. 610/2005).!

1 Oaayxa Bpxosror cyaa Cpbuje, Pes. 610/2008.
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Takolye, OCHHBaUKM aKT HAH OAAYKA O HMEHOBamY YTIBphyjy 1 06uM oBaarrhemsa
AHpeKTOpa. , CKYIIITHHA, OAHOCHO HAASOPHH OAGOP aKO je YIIpaBoakbe APYIITBOM ABO-
AOMHO, paspellaBa ANpEKTOpa, TPH YeMy HHj€ Ay’KHA A HABEAE Pa3AOre 3a paspellermhe
OCHM aKO j& TO H3PHIHTO I'[PeABI/IbeHO OCHMBAUKUM aKTOM HAH OAAYKOM CKYIIUTHHE”
(MaPI/I‘II/Ih, 2016: 52). Baxxo je HarmoMeHyTH Aa He IIOCTOjH 06aBesa HaBoherba pasao-
ra 3a paspelllelkhe OCHM aKo TO He HpeABI/Iba OCHHMBAUKH akT HAH OAAYKA CKYIIITHHE.
AMpekTop MOXKe MOAHETH U OCTaBKY Ha MeCTO AUpeKkTopa. OcTaBKa ce IMMCAHUM ITy-
TeM IMOAHOCH OCTaAMM AUPEKTOpHMa, a ako AOO mMa caMo jeAHOT AMpeKTOpa OHAA
€€ OCTaBKa MOAHOCH IPEACEAHHKY CKYMITHHE KOA jEeAHOAOMHOT, OAHOCHO HaA30 PHOM
oabopy koa aBosomuOr AOO. Y ocTaBIu Moske GUTH HaBeA€H AATYM OA Kojer he oaay-
Ka MPOM3BOAUTH ITPABHO A€jCTBO, Y CYIPOTHOM OCTaBKa IIPOU3BOAU IMIPABHO A€jCTBO
OA AAHA IOAHOIIEHA. BpHcame AUpekTOpa M3 perucTpa Ha OCHOBY OCTaBKe ITOAAEKE
perHCTpanujH. Y cAydajy Kapa OCTaBKy MOAHECE ANPEKTOP APYIITBA C OrPaHHYEHOM
OAI‘OBOPHOH.IhY KOje MMa CaMO JeAHOT AMPEKTOpPa, 3aKOHOM je MpOITHCaHa obaBesa pa
AHPEKTOP KOjH je II0AHEeO OCTaBKy, M HAKOH perucTpaltje ocTaBKe, HACTaBH Aa 06aBra
HEOAAOKHE MOCAOBe jom 30 AaHa, TOYEB OA AAHA PETHCTPAITHje OCTaBKe. YKOAHKO Y TOM
POKY He G6yAe HMEHOBAH U PETHCTPOBAH HOBH AHPEKTOP, IIPaBO Ad IIOKpeHe BaHIap-
HUYHH IOCTYIaK papd HMEHOBAakba MPUBPEMEHOT 3aCTYIIHHKA HMajy YAAHOBH APYIITBA
HAM IIPAaBHO 3aHHTEPECOBAaHA AHMIIA. Y TOM CAYYajy, CYA j€ AY’KaH Aa IOCTYIIH IO XUTHOM
MOCTYIIKY M AQ Y POKY OA OCaM AQHA OA AAHA MTPHjeMa 3aXTeBa AOHeCe OAAYKY.

PAAHOIIPABHI CTATYC AIPEKTOPAY APVIIITBY
C OTPAHHUYEHOM OATOBOPHOITRY

HakoH nMeHOBatba MOTPeGHO je PeIyAUCATH PAAHOIIPaBHH CTaTyC AupekTopa AOO
ycAea UHE-E€HHIIE AQ C€ AUPEKTOP jaBoa Y ABOCTPYKOj YAO3H, TOCAOAABIIA M 3aII0CACHOT.
ITpaBHM OCHOB 3a aHTaXKOBAbE ,,j€AHO j& OA HAjBaYKHM] X U HajACAMKATHU) HX [MUTaka KOja
Ce TIOCTaBAA) Y IIpeA 3aKOHOAABIIE, CYAHj€ H TEOPeTHIApe PAAHOT IIpaBa”’, Y KOHTEKCTY ITH-
Taka [MOCTOjakba IIpaBHe I'[OAPebeHOCTI/I AHPEKTOpPa IpeMa IMOCAOAABITY (Kova(:evié 2013:
1 12). »HajBHIIle HeAOYMHITA U MPABHUX IPA3HIHA IOCTOJH KOA HAYMHA AaHT KOBAMba AMPeK-
TOpa (BpCTa M THII yTOBOPA, CTaTyc) , IOTO Ce KACHHU]j€ OAPaKaBa M Ha APYTa IpaBa AMPeKTO-
pa. Aocra CriopoBa y MpakcH H3asHBa U MpecTaHak aHraxkoBama” (Jamapesuh 2023: 273).

3aKOHOAABHH OKBHD Pemny6anke Cp6Hje HpeABI/Iba ABe popMe aHTa)KOBaEba AU-
pexTopa:

1. kao zanocaeHoOr, Ha OCHOBY YTOBOpPa O paay, U

2. Ka0 AMIIa aHT'&KOBAHOT ITyTeM YTOBOpa O IIPaBHMa, 06aBesaMa U OATOBOPHOCTH-
Ma AMpeKTOpa.

Ca acrexTa papHOT MpaBa, AMPEKTOP MOKe 3aCHOBATH PAAHH OAHOC, H TO Ha OApe-
heno nan Heoppeleno Bpeme, saksyuereM yroBopa o paay. AATEpHATHBHO, AUPEKTOP
MO3Ke 06aBAATH IIOCAOBE H BaH PAAHOT OAHOCA, Ha OCHOBY ITOCEOHOT YTOBOpa KOjHUM ce
ypebyjy melyco6a npaBa, o6aBese i OATOBOPHOCTH, a KOJH Ce 3aKnyHyje Ca HAAASSKHIIM
OpraHOM ApYIITBA.”

2 Yaau48. 3akoHa 0 paay, ,Cayxbern raacuux PC”, 6p. 24/0S, 61/05, 54/09,32/13,75/14, 13/17
—opayka US, 113/17 1 95/18 — ayreHTHIHO TyMadetbe.
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Bes o6supa Ha 0CHOB aHraXoBaiba, Ha IIPHMaba AHpeKTOpa, 6HAO Aa CY Y OpMH
sapaje IO OCHOBY yrOBOpa O paay HAM HaKHaa€ II0 OCHOBY BaHPAAHOT aHTaXKOBakba, 00-
pauyHaBajy Ce CBe 3aKOHOM IPOIHCaHe Mopecke 0baBese, Kao U AOIIPHHOCH 3a 06aBe3HO
CONMjAAHO OCHTYpalbe — Y CKAQAY Ca JAAHOM 57 3akOHa O AOIPHHOCHMA 3a 06aBesHO
COIIHjaAHO OCHrypambe. AKO je AUpEKTOp 3altocAeH Ha Heoppel)eHo BpeMe, BeroB pasHH
OAHOC He IIpecTaje ayTOMATCKU HCTEKOM MaHAATA HAH paspellleeM ¢ yHKIHje. Y ToM
CAY4ajy, IIOCAOAQBALL j€ AY>KaH AQ MY IIOHYAH aHEKC yroBopa KojuM 6u 61o pacrnopehen
Ha Apyro oaropapajyhe papnHO MecTo. YKOAHKO 3a TO He mocroju MoryhHoCT, ApekTOp
IIOCTaje BUIIAK 3aI0CACHHX, IITO S3HAYH AA Ce MOKe CIIPOBECTH HOCTYIIAaK OTKA3a YTOBO-
Pa 0 paay 360 TEXHOAOMIKOT BHIIKA.

C Apyre cTpaHe, AMPEKTOp MO3Ke 06aBAATH CBOjY GYHKIH)Y M Oes 3aCHUBaEba PaA-
HOT OAHOCA, ITyTeM YroBOpa O IMpaBHUMa M o6aBesaMa AHpekropa. OBaj yToBOp 3aKay-
uyje ce usmehy ApyinTBa 1 pusHIKOr AMIIa KOje HUje OCHHMBAY HAHY YAQH ApyIITBa. Hako
¥ TOM CAYYajy AMpeKTOp HeMa CTaTyC 3allOCAEHOT, YTOBOPOM ce peryauny melyco6Hu
OAHOCH, Kao H HaKHaAQ 3a BeroB paa. HakHapa AHpekTOpa KOjH HHje Y paAHOM OAHOCY
He cMaTpa ce 3apapoM, Beh CItapa y KaTeropHjy Apyrux mpuxoaa. Ibena BucuHa Huje
3akOHOM oppeljeHa, sa pasamKy oa MHHHMaAHe sapaae KOA sarocaeHHX. [Topep Tora,
HaKHapa AHPEKTOPY HOoAA€Ke OIIOpesHBaIby, IIPH UeMy Ce Ha MSHOC o6patyHaBa Iopes
Ha AOXOAaK rpaljata 1o cromu op 20%, ys o6aBesy maaharsa npumapajyhux ponpunoca
32 06aBe3HO COLUjAAHO OCHIYpatbe. YKOAHKO AHPEKTOP UCTOBpeMeHO MMa 3aksyUeH
JIOBOP O paAy ca APYIHM ITOCAOAABIIEM, ITO OCHOBY yroBopa KojuM cy ypeheHa meroba
mpaBa U 06aBese y $YHKIMjH AUPEKTOpa, Maahajy ce caMo AOIIPUHOCH 3a ITEHSHjCKO U
HHBAAHACKO OCHIypambe.

Melyyrum, ako HHje sarocAeH KOA APYTOT IIOCAOAQBIIA, TOpeA HaBeACHUX AOIPH-
HOCa, 06aBesHa je H yIlAaTa AOIIPHHOCA 3a 3ApABCTBEHO ocurypabe. Takohe, aupektop
HMa MOryhHOCT pa ce OApeKHe HaKHaae 3a CBOj paa MAU Aa [IPAaBO Ha Ty HAKHAAY YCTY-
M APYTOM AHLY, ¥ CKAQAY Ca peAeBaHTHHUM 3aKOHCKHM M HHTepHUM aKTHMa APYIITBa.
Himak, 9ak H y TOM CAy4ajy, o6aBesa maaharba mopesa H AOIpHHOCA OCTaje, IITO 3HAYU
Aa ce oapehern TpomkoBu Mopajy obpadyHaBarh U maaharu 6es 063upa Ha TO A2 AH
AHPEKTOP IpHMa HAKHAAY HAH He.

~Ilopea HakHape 3a paa y APYIUTBY Ca OIpaHHYEHOM OATOBopHoIIhy, AupekTop
MO3Ke A MMa U IPaBO Ha CTUMYAanHjy. HakHapa ¥ cTUMyaAaniHja ce oApebyjy OAAYKOM
CKYIIUTHHE HAM HAASOPHOT 0AGOpa ako je ABOAOMHO YIIpaBiaibe. BHCHHa HakHape H
CTHMyAATIHja MOKe 3aBHCHTH OA TMTOCAOBHHX Pe3YATATa, AU Ta HaKHaaa He MOXKe GUTH
oapebena xao yuemhe y oo6uru aApymrsa” (Mapmauh 2016: 53).

BucuHa HakHaae 3a paa MOXe 3aBUCHTH OA IIOCAOBHHX Pe3yATaTa APYIITBA AOK je
npeasub)eHO Aa HakHaaa 3a pap He Moske 61TH yTBpheHa kao yuerthe y pacrioaean Apyimrsa.

HMako ce Ha MPBU IIOTACA MO>Ke UHHUTH AA IIOAOKAj AUPEKTOpa HHje obeAeskeH
0pHOCOM ToApeheHOCTH ITpema IT0CA0 AaBITY ¥ UHje MMe [T0CTYIIA, C 063MpOM Ha HeroBy
pykoBoaehy MOSHIH]Y, HITak AMPEKTOP H I10CAOAABAL] He MPeACTaBAajy UCTO AHIte. TTo-
CAOAQBaI] je OCHUBAY, OAHOCHO BAACHHK KOjH ITpeKo CBOJHX OpraHa BpIIHM YIIpaBsauka
oBaamrhema, Mehy kojuma je i oBramheme sakasyuMBakba yroBopa 0 aHIaKOBAkY All-
pekropa. Ca Apyre CTpaHe, AUPEKTOP Ce jaBaa Y YAOSH OpTaHa KOji ITOCAYje Y OKBUDPY

cMepHHIla koje oapelyje oprai yrpassama (Kihler 2023: 214).
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3ACTVIIAIBE APYIIITBA CA OTPAHHUYEHOM OATOBOPHOIITRY

»¥ APYIITBY Ca OrpaHHYeHOM OATOBOpHOIIhy, GHAO AQ je YIIpaBaarse OpraHHso-
BaHO Kao0 jeAHOAOMHO HAH ABOAOMHO, obaBesHHU OpTaH APYIITBA j€ jeAaH HAH BHUIILE AH-
peKTOpa KOjH je, OAHOCHO, KOjH €y 3aKOHCKH 3aCTYITHHIIA OBOT IIPUBPEAHOT ApYIITBa”
(Kihler 2023: 213). AupekTop 3acTyma APyIITBO C OrpaHHIEHOM OATOBOpHOIhyY
(AOO) y oanOCHMA ipema cBuM TpehiM AMIIEMA, Y CKAAAY CA OCHHBAUKHM AKTOM, HH-
TepHHM aKTHUMa APYINTBa HAH YITyTCTBHMA HAASOPHOT OAOOPa, YKOAMKO je OH $opmMu-
pan. CBe papl-e H IIpaBHE II0CAOBE KOje AUPEKTOP IPeAy3HMa Y CBOj CTBY 3aCTYITHHKA,
MPABHO C€ CMATPajy PastbaMa KOje je IIPEeAY3€A0 CaMO APYIITBO. YKOAHMKO IIOCTOjH BHIIE
AMPEKTOpa, 3aKOH MpeaBul)a Aa OHM APYIUTBO 3aCTYIIAjy 3ajeAHHUKH U CIIOPasyMHO,
OCHM aKo HUje Apyradnje ypeheHo oOCHHBAUKUM aKTOM HAM OAAYKOM CKYIIITHHE, KOjOM
€€ MOXK€E OAPEAHTH A ITPABO 3aCTYIIakba HMa CAMO jeAAH AUPEKTOP, HAU BHUIIE HHX I10-
jeAHHaUHO. Y CAYUajy cCMalbeha 6poja AHpeKTOpa KOjH CY, peMa OCHUBAUYKOM aKTy HAM
OAAYIIH CKYITIITHHE, OBAAITeHH 32 CAMOCTAAHO 3aCTyIIAlbe, IPeOCTAAN AHPEKTOPH MOTY
HACTaBUTH AQ 3aCTYIIAjy APYLITBO, Y CKAaAY ca rocrojehuy, y perucrpy yrmcarmm oBaa-
mhemsuma. Melyyrum, ykoanko ce 6poj anpekropa KojH sajeAHHIKH 3acTymajy AOO
CMaBbHU, OCTAAM AHPEKTOPH MOPAjy XUTHO O TOMe 00aBeCTHTH CKYIIUTHHY, OAHOCHO
HAASOPHH OAGOP KOA ABOAOMEHOT yIIpaBsatba. CKYIIITHHA, OAHOCHO HAASOPHH 0AGOp
Bpllle IMEHOBalhe AUPEKTOPA, 4 OCTAAH AMPEKTOPH MOIY 3a TO BpeMe 06aBsbaTH CaMo
[IOCAOBe KOjH He TpIle opaaratbe. I1 0Bo nurame MOske GUTH Ha APyradmju HaduH ypehe-
HO OCHHMBAUKHM akKTOM HAH opaykoM AOO.

OCHHBaYKHM aKTOM MO3Ke Ce IPEABHAETH OrpaHHYerbe OBAaltherba sacTyIIHIKa
¥ [OrAeAy sakmydersa oApel)eHIX MpaBHHX MOCAOBA, OAHOCHO YCAOBHTH HBHXOBO IIpe-
AysHMambe IIPeTXOAHHIM ITpUGaBsatbeM CarAACHO CTH HapA€KHOT OpraHa yIIpaBsakba
(Mirovi¢, Popovi¢ 2007). V caydajy criopa ca AHpeKTOPOM CaM ,AHPeKTOp He MO3Ke H3-
AaTH oBAalherse 3a 3acTyIlatbe HUTHU 3aCTYIIATH APYLITBO Y CIIOPY Y KOj€M je OH CYIpOT-
Ha CTpaHa HAH ca BUM moBesaHo antie”.” Kaaa aohe oo Takse curyarmje mysHomohje sa
3aCTyIambe H3AQj€ CKYIMUTHHA. AMpekTop Kao sacTymHuk AOO 6es moceGHor oBaarthe-
Ba He MOKe GUTH ITOTIIMCHHK YroBOpa 3a 06e yroBopHe CTpaHe, IITO MOAPA3yMeBa Ad
He MOKe 3aKiyqauBaTH yropope ca AOO HU y cBoje MMe U 3a CBOj padyH, HUTH Y IMe 1 3a
padyH ApyTOr AnIfa. AupekTop npeayseha Moxke, Y3 MpeTXOAHY CarAaCHOCT HAaAA€SKHOT
OpraHa yIpaBsatha, OBAACTHTH oppel)eHo anIfe paBabeM IMpOKYype, Koja ce 06aBesHO
yrcyje y perucrap (Mirovié, Popovi¢ 2007).

VKOAMKO IpeKopadH rpaHHIle CBOjHX oBAaltherba, AMPEKTOp OATrOBapa sa IITe-
Ty KOjy HaHeCe APYIITBY, OCHM aKo je MOCTYIA0 II0 OA0Openy CKYIIITHHE, OAHOCHO
HaASOpHOT 0pAGopa. Paatba KojoM ce IpeKopavyjy rpaHuIie oBaarthemsa Moske GHTH 0A
CTpaHe HapA€KHOT OpraHa HAKHAAHO OAOOpeHa H Y TOM CAYUAjY AHPEKTOp He OATOBapa
3a rpeKkopaverbe oBaamrhermsa. KpHBUUHO-1IpaBHa 0ATOBOPHOCT je mpeaBul)eHa kao KpH-
BHMUHO A€AO 3AOYTIOTpebe MOAOKaja OATOBPHOT Anmia. OBO KPUBHIHO A€AO C€ OTA€AQ Y
uckopuinhaBamby MoA0OKaja HAH oBAalrherba, pekopadelsy rpaHHIla oBAaltherba, IpH-
6aBpalby IPOTHBIIPABHE MMOBHHCKE KOPUCTH Ce0H HAHM APYTOM, HAHOIIeEY IMOBHHCKe

3 Yaam222. 3akoHa O IPUBPEAHMM APYIITBHMA, ,CAyKbenn raacuuk PC”, 6p. 36/11,99/11, 83/14
— Ap- 3akoH 5/15,44/18,95/18 1 91/19.
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mrere. CaHKITHje KOje CY IMpOoITHcaHe 3a 0BO KPUBHUHO AEAO Cy KasHa 3aTBOpa OA TPH
MeceIla A0 TPH FOANHE; aKO ITPpHOaBseHa HMOBHHCKA KOPHCT MTPeAasH HSHOC OA YeTHpPH-
CTO IepeceT Xunapa AUHapa IpeaBuleHa je KasHa 3aTBOpA OA LIIECT MECEIIH AO ITeT TOAU-
Ha, a aKO BPeAHOCT IpHbaBseHe MMOBHEHCKe KOPHCTH IIpeAast H3HOC OA MUAMOH H IIeT
CTOTHHA XHAAAA AMHAPa, YIHHHAAL he ce KasHUTU 3aTBOPOM OA ABE AO A€ceT ropuHa."

BOBEILE IIOCAOBA APVIIITBA

AMpeKTOp je AyskaH Aa BOAU IIOCAOBE APYHITBA ¥ CKAAAY Ca OCHUBAUKUM aKTOM,
OAAYKaMa CKYIIITHHE, OAHOCHO YIyTCTBHMA HapASOPHOT 0AOOpa KOA ABOAOMHOT YIIpa-
Bakba APYIITBA Ca OTPAaHHYCHOM OAI‘OBOPHOH.IhY. »LIpeTnocraBKa je aa IOCTOjHU jeAaH
AHPEKTOP, aKO OCHHBAYKHM aKTOM HHje yTpreHo APYKYH]j e, H MPETIIOCTAaBKA je Aa, Kaa
HX je BHINe, BOAE TOCAOBE APYINTBA H 3aCTYMAjy APYIITBO 3ajearndkn” (Bacumesunh
2015). V caydajy mocrojama BHIle AUPEKTOPA, II0CAOBE BOAE 3aj AHHUYKH, OCHM aKoO aK-
THMA APYINTBA HUj€ PeryAUCAHO Ha APYTauuju HauMH. [ JocTymname AMpekTopa MpAUKOM
Bohema nocaoBa moxe 6uTH OApebeHO KA0 CaMOCTaAHO. Hak H TOM cAy4ajy paska ce
He MOKe CIIPOBECTH YKOAMKO He ITOCTOjH CATAACHOCT CBHX AUPEKTOpa. Y TOM CAYYajy he
AHPEKTOP TPaKUTH YIYICTBO CKYIIIITHHE HAH HAASOPHOT 0abopa.

Vkoanko je AOO opraHnzOBaHO Kao jeAHOAOMHO ,AUPEKTOD je oBaamheH pa
06aBsa CBe IIOCAOBE KOjH HHCY ¥ HapaeKHOCTH cKymuruie A OO, AOK KOA ABOAOMHOT
YIIpaBsaiba AHpeKTOp 06aBaa CBe IIOCAOBE KOjH HUCY Y HAAAEKHOCTH CKYITIITHHE U Hap-
sopHOr opbopa”.’ Y TOM CMHCAY Beroba oBaammhema OCTajy HCTOBETHA, HE3ABHCHO OA
TOTa AA AM C€ PaAH O jeAHOAOMHOM HAHM ABOAOMHOM AOO. , ApyIlITBO ca orpaHM4IeHOM
OAI‘OBOPHOH.II.IhY HMa CBOj KaIluTaA (MaTePI/Ij AAHH cyr[c1~paT) €a KOJUM obaBma MIpHBpeA-
HY A€AQTHOCT U Ca KOJHM OATOBapa sa Ipeysere obaBese y MPaBHOM IIPOMETY ca TpehHM
anruma” (Bacuwesuh 2005: 56).

Ocum Tora, mpeMa HaBOAUMA Huxuesuha u MapKOBHha, »AHPEKTOP j& OATOBOpaH
3a ypeAHO Boheme nocaoBHMX KibHTa APYIITBA, TAYHOCT (pHHAHCH] CKHX H3BEIITaja, BO-
hemwe eBHAEHITHje O CBHM OAAYKAMa CKYIIIITHHE, KA0 U 3a obaBelliTaBatbe CKYIIITHHE H
YAQHOBA APYILUTBA O GUTHUM OKOAHOCTHMA KOje MOTY MIMATH SHAt4j 3a II0CAOBAambe APY-
mTBa” (2014: 1 13). OATOBOPHOCT AUPEKTOpA 3a TAYHOCT IMOAATaKa Y (pHHAHCH) CKHM
H3BeIITajHMa U YPEAHO Boheme nmocaoBHUX KibHra MOXKe HMATH TPOCTPYKH KapaKTep:
Ka3HeHOIPaBHH, CTATyCHOIPaBHHU X NMOBHHCKOMpPAaBHH. KasHeHOmpaBHa 0 ArOBOPHOCT
OAHOCH C€ Ha OATOBOPHOCT 3a MPUBpPeAHe ITpecTyIle U Mpekpinaje. CTaTycHOMpaBHA
OATOBOPHOCT C€ OTA€AA Y moryhuocru paspelleha AUpeKTOpa ca pyHKI[Hje yCaep Mpo-
mycra y paay. HIMOBHHCKOIIpaBHa OATOBOPHOCT MOAPasyMeBa obaBesy HaKHaae IITeTe
TpehHM AWIIMMa, KOja MOKe HAaCTaTH Kao IMOCAEAUIIA HEYPEeAHOT Bohema mocaoBHUX
KESHTA MAW HEeTAYHHX IIOAATakKa 'y pHHAHCH] CKMM H3BemTajuMa. I3 pemema ITpuspea-
HOT aMeAauoHOr cyaa: ,OATOBOPHOCT AHIIA KOja HMajy AYKHOCT IpeMa IPUBPEeAHOM
APYILTBY 3a LITETY IPHIHIeHY APYIUTBY HHje 00jeKTHBHA U He 3aCHHBA Ce UHIeHUITH

4 Yaau 227. Kpusnutor 3akonuka, ,Cayxbenu raacuux PC”, 6p. 85/05, 88/05 — ucnp., 107/05
- ucnp., 72/09,111/09, 121/12, 104/13, 108/14,94/16, 35/19 u94/24.

S Yaan 224. 3axkoHa 0 [IPUBPEAHNM APYIITBUMA, ,CAayskGenu raacuuk PC”, 6p. 36/11,99/11, 83/14
— Ap- 3akoH 5/15,44/18,95/18 1 91/19.
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Aa Majy oapehero cBojcTBO y ApyILITBY, Beh je 0Ba 0AroBOpHOCT Cy6jeKTHBHA U 3aCHUBA
Ce Ha BHXOBOj KPI/IBI/II.II/I” (H)K 1253/10 op 22. 4.2010. roA,I/IHe)6 YBI/IbaMO AQd CE€ OATO-
BOPHOCT AMPEKTOpa Kao AMIIa KOje HMa AY>KHOCTH ITPeMA APYINTBY 3aCHHUBA Ha KPUBHITHL

3aKOH ITPOIHKCYj€e K AY’KHOCT AUPEKTOPa AQ BOAH YPEAHY €BHACHIIH]Y O CBUM AOHE-
THM OAAYKAMa CKYIMIITHHE APYyIITBa. EBUAEHIIH]Y O OpAyKaMa CKYIINTHHE BOAH AHPeK-
TOP IA€ ITOCTOjU AePHHICAHa U 06aBesa AHPEKTOPa Ad CBAKOM YAQHY APYILITBA IPY>KH
YBHA Y AOHETE OAAYKE CKYIMITHHE Yy TOKY PAAHOT BpeMeHa ApYINTBa.

YAaHOBHU APYIITBA KOjHMA j& APYLITBO USBPUIMAO HEAOITYINTEHE UCITAATE, YKOAU-
KO Cy 3HAAM HAM aKO CY, C 063UpOM Ha OKOAHOCTH, MOPAaAM ¥ TO BpeMe Aa 3Hajy pa Te
HCIIAATE HHUCY AO3BOMSCHE, OAI‘OBOPHI/I cy APYH.ITBY 3a Bpaha}be HpI/IMA;eHI/IX H3HOCa, AOK
CY AUPEKTOD, OAHOCHO YAQHOBH anaBHor 0A6opa OATOBOPHHU 32 HEAOITYIITEHE UCIIAA-
te (Milosavljevi¢ 2013: 133).

ITOCEBHE AV’ KHOCTHU AIPEKTOPATIPEMA APYIIITBY
U OBABE3A M3BEIIITABATIbA

Amnpexrtop je opras yrpassamba AOO u yrpaBo s60r Tora sakoHoM Cy oppehene
mocebHe AY>KHOCTH KOje HMa IpeMa APYIITBY. ,AHIIa Koja UMajy moce6He AY>KHOCTH
IIpeMa APYIUTBY AY’KHA CY A Ce TTOHAIIAjY A0jAAHO IIpeMa APYIITBY (TOAOPOBI/Ih, Can-
jermraesuh 2017). ,TIoce6He AYKHOCTH AMPEKTOpA [lpeMa APYIITBY OTACAA]Y Ce ¥ cae-
aehem: AYKHOCT IaKEbe; AY>KHOCT IIPHjaBsHBaba MMOCAOBA H PaslbH Y KOjHMa ITOCTOjH
AWNHH HHTepeC; AYKHOCT HaberaBamba CyKoOa HHTepeca; AY>KHOCT UyBakba IIOCAOBHe
TajHe H AY>KHOCT [OINTOBabha KOHKypeHnuje.”’

AYKHOCT Makibe OAPasyMeBa AQ j€ AUPEKTOP AYKaH Aa IPHAMKOM 06aBsatba [To-
CAOBA Y MMe U 3a pauyH APYILTBA ITOCTYIIA Ca MaKEbOM AOOPOT IMpUBpeAHHKa. Y HOorae-
AY CTelleHa MaKkbe AUPEKTOP MOCTYIA Pa3yMHO HaXKAHBOM AUIY. AYKHOCT MaXKibe je
YCTaHOB.s>eHa KOA CaBECHOT 00aBpalba [TOCAOBA Y HajbomeM HHTepecy Apyirsa. OmeHa
CTelleHa ITaKibe Ce BPIIH ¢ 063HpOM Ha TO AQ AH Ce PAAH O AUITY KOje IIoCeAyje sHamba
U BellITHHe 3a 06aBaarbe MOCA0Ba AHpekropa. [IpeaBub)eHO je i pa ce AMpeKTOp MOsKe
OCAQBBATH U Ha CIIOCOGHOCTH CTPYIHUX AUITA, AAU j€ Y TOM CAYYI4jy HEOIIXOAHO AQ PAsyM-
HO Bepyje A CYy pa3yMHO MOCTYTIaAa.

VKOAMKO MOCTOjH AMMHH HHTepeC ¥ IIOCAOBUMA U pasibaMa, 06aBesa je AUpeKTopa
AQ HSBpIIH IpHjaBiHBalbe Te OKOAHOCTH. AMpeKTOp obaBemTerse yryhyje ckymurumu
AOO, 0AHOCHO Hap30pHOM 0A6opy, YKOAMKO Ce PaAH O ITOCAY KOj€ APYIITBO MPeAy3UMa.
ObaBellTerse O MOCTOjalby AUHOT HHTepeca Tpeba CAAp>KATH BPCTY H OIIHCAH IIPAaBHH
IOCA0 MAM papEba Koja ce ITPeAY3UMa, BpEAHOCT U POK U3BPINEH:a AAU H CBE OCTAA€ IPaB-
HO 3Ha4ajHe YHE-CHHIE y KOjHMA Ce OTA€AA AMYHH HHTepeC. AMYHU HHTepeC IIOCTOjH YKO-
AnKO pohe A0 sakayuMBarba MpaBHOT MocAa HaMeljy AMpeKTOpa HAU Ca FBBHM [IOBE3aHOT
AWIIa M IIPAaBHOT AWIIA, 3aTUM IIPEAY3HUMarbeM IPaBHE Paptbe IpeMa AHPEKTOPY HAH ca
BHM II0BE3aHUM AHIleM Op cTpade AO O, ykoanko aobe a0 3aK/oydHBakba IPABHOT IOCAA

6  Peuteme [Tpuspepnor aneaanmonor cysa Ik 1253/10 op 22. 4. 2010. rosute.
7 Yaanosu 63-80. 3akoHa O IPUBpeAHUM ApPYIITBUME, ,CAykOern raacuuk PC”, 6p. 36/11,99/11,
83/14 — ap.sakon 5/15,44/18,95/18 n91/19.
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uamehy Tpeher arma u AOO, ako je Tpehe armte ca AnpexTOpOM Y PUHAHCHj CKOM OAHOCY
Te Ce MOKe OYeKHUBATH YTHIIaj TOT OAHOCA Ha ITOCTYTAKke AMPEKTOPA, AAU M Y CAY4ajy Ipe-
AysHMatba [paBHE paatbe HAU 3aksyderba PaBHOT I0cAA U3 Kojer Tpehe antte mma exo-
HOMCKY KOPHCT, a [IOCTOjH GHHAHCHjCKH opHOC HaMely Tpeher anma u AupekTopa HAM ca
EUM IIOBE3AHOT AMIIA. 3a IpeAysHMatbe OBaKBe ITpaBHE paalbe 3aXxTeBa ce 0A0Operbe oA
CTpaHe CKYIIITHHE HAH HAASOPHOT 0AGOpa. Y TOM CAYUajy 0aAYKa ce AooHOCH BehuHOM
FAACOBa YAAHOBA CKYIMIITHHE KOjH HEMAjy AMMHH HHTEPeC, a KOA ABOAOMHOT YITPaB/ioakba
BehHMHOM raacoBa CBHX 4AaHOBA HAASOPHOT OAGOpa KOjH HeMajy AMMHH HHTEpeC.

AyskHOCT HsberaBatba Cyko6a HHTepeca rpeaBuba Aa AMPEKTOp He MO3Ke ¥ CBOM
HHTEpeCy: ,1) KOPUCTHTU UMOBHHY APYINTBa; 2) KOPUCTHTU HHPOPMAIHje AO KOjHX
CY AOIIAH Y TOM CBOjCTBY, a KOje HHaue HHCY jaBHO AOCTYIIHE; 3 ) 3AOYNOTpPe6UTH CBOj
MOAOXKaj Y APYIITBY; 4) KOPHCTUTH MOTYRHOCTH 3a 3aKmYyUerbe MOCAOBa KOje ce YKa-
XKy ApymTBy”.* O TOMe HaBOAUMO U CEHTEHIIy U3 IpecyAe BpXoBHOT KacallHOHOT cyaa
KOja rAACH: ,YTAaTe H3BpIIeHe Ha padyHe pOANTe»A YAAHA PUBPEAHOT ApYIITBa (Hc-
TOBpeMeHO U AMPEKTOpa), Koje HeMajy OCHOB Y H3BpIIelsy HEKHX YCAYTa HAH [IPOARjH
Heke pobe, IpeACTaBAajy MOHAIIalbe Koje ce MOKe KBaAMPUKOBATH Kao IMpo60j MpaBHe
AMMHOCTH, OAHOCHO Melllafhe AMYHEe UMOBHHe (MMOBHHE TOBE3aHNX AHIA) M HMOBHHE
APYILTBA, IITO CTBapa IPaBHH OCHOB OATOBOPHOCTH AaHa 3a 00aBese APYIITBA IpeMa
noBepHoIy ca usBpiHoM Hcrpasom” (ITpes 250/21 04 23. 9. 2021. roaune).’

JeaHa 0p OCEeGHIX AY>KHOCTH AUPEKTOpa APYIITBA C OTpaHIIeHOM OAroBopHorhy je-
cTe 0baBesa UyBakba [IOCAOBHE TajHe. AUPEKTOP je, IIpe CBera, AYXKAH AQ IIOBepoHBe HHPOp-
MalfHje KOjHMa pacIiosake He OTKpUBa TpehHM anmmMa. OBa o6aBesa He IIpeCTaje ayTOMar-
CKH Ca ITPeCTAHKOM $YHKITH]j€ — 3aKOHOM j€ MPOIKCAHO AA AYXKHOCT YyBakha IIOCAOBHE TajHe
Tpaje jOLI ABE TOAHHE HAaKOH IpecTaHKa MaHAATa. Ay>KH pok Moxke GUTH yTBpleH, aau He
MOsKe GHIU AY>KH OA TTeT ToAHHA. IToCAOBHOM TajHOM CMATpa Ce CBAKHU [OAATAK UHje OTKPHU-
Barbe TpeheM AMITy MO3Ke [IPOYSPOKOBATH IITETY APYIUTBY, KaO M IIOAATAK KOjH HHj€ jaBHO
IO3HAT, IMa eKOHOMCKY BPEAHOCT, HHje AaKO AOCTYITaH TpehrM Avtiva u umjiv kopriihe-
BbeM Ce MOJKe OCTBApHTH KOHKYPeHICKa IpeAHOCT. TaKkBH MOAAITH MOPajy OUTH MOCce6HO
saurTuheHH 1 YyBaHH ¥ IIOBEpEY, Y CKAAAY C HHTEPHHM aKTHMA H IIPOITHCHMA APYIITBA.
»I1oAaTaK ¥ TOM CMHICAY MOSKe GUTH ITPOUSBOAHH, TEXHIMKH, TEXHOAOIIKH, GHHAHCH]j CKH
HAM KOMEPITHjaAHH, CTYAH)ja, Pe3YATAT HCTPasKMBaKha, KA0 H AOKYMEHT, pOpMYAa, IIPTeX,
objexar, MeToa, OCTYIIAK, 06aBellTeHhe HAH YITyTCTBO HHTEPHOT KapaKTepa 1 CAMMHO. '

Aa 6 pMpeKkTOp MOrao pa 6yae oprak HAH koMraeMeHTap, taaH AOO ca sHavaj-
HuM ydemrheM y KarmuTaay Hau KOHTpoAHH aal AO O, akIfHOHap ca sHadajHIM y4demrhem
¥ KaIllMTaAy HAM KOHTPOAHH aKITHOHAP, YAAH HAASOPHOT 0AGOpa AU ITPOKYPHUCTA Y KOH-
KYpPEeHICKOM APYIITBY, MOpa HMAaTH CaraacHocT HapaexHor opraa AOO. Oa o6aBesa
je yCTaHOBseHa H'Y CAYUAjY Ad AMPEKTOP SKeAH OUTH IPeAY3eTHHK, GHTH 3aIllOCAeH Y
APYIUTBY KOje ce GaBH HCTOM HAH CAHMHOM AeAaTHoIIhy HAH Ha GHAO KOjU APYTH Ha4HH
aHI'WKOBAH Y APYIITBY KOje ce 6aBH HCTOM HAU CAHMHOM AeaarHorrhy. I Ha oBaj HauuH

8  YaaH 69. 3akoHa O IPUBPEAHNUM APYIITBHMA, , CAYk6eHH raacHuk PC”, 6p. 36/11,99/11, 83/2014
— Ap- 3akoH 5/15,44/18,95/18 1 91/19.

9  Ilpecyaa Bpxosror kacarponor cyaa [Tpes 250/21 0p 23.9.2021. roauHe, ayTop CeHTEHIIE je CyAHja
Jacmuna Cramenkosuh.

10 YaaH 72. 3aKoHa O IPHUBPEAHUM APYLITBEME, , CAy>KGeru raacknk PC”, 6p. 36/11,99/11, 83/14 — ap.
sakoH 5/15,44/18,95/18 u91/19.
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YCTaHOB/&»€H j€ JOIM jeaaH BHA 3alllTUTe Hadeaa 3a6paHe KOHKypeHIHje. ,, YTOBOPOM APY-
IITBa Ca AMPEKTOPOM APYLITBa MOxke 6uTH oppeleHo Aa sabpaHa KOHKypeHIIHje 3a bera
Baxu” (Topoposuh, Camjerraesnh 2017).

Vcaep MoBpeae HEKe 0 HaBeACHHX MOCEGHHX AYKHOCTH aupexropa AOO npeasu-
hemo je mopHOMmeE Ty>KGE MPOTUB AUPEKTOpPA H TO HHAMBUAYAAHE HAU A€pUBATHBHE Ty-
xk6e. CybjeKTHBHH pOK Y KOM Ce MO3Ke IOAHETH Ty>Kba je IecT MeCelll Op AaHa CasHamba
3a MOBpeAY rnoce6He AY>KHOCTH U o6j €KTUBHH KOjH je oApebeH Y Tpajaiby O MeT FOANHA
OA AQHa YHHEbeHe MoBpeae. ITpaBo Ha Tyxc6y MMajy TAaHOBU APYIITBA Y IMé APYILTBA YKO-
AFIKO pacrioaake/y ca MUHMMAaAHO 5% ocHoBHoOr Karmraaa AOO y BHAY yAeaa. 3axTeBa ce
KyMYAATHBHO HCIyibetbe ycaoBa. [TpaBo Ha Ty>k6y nMa 1 camo AOO y kojeM caydajy ce y
CBOjCTBY yMelllada MoXe 1MojaButh U 4aaH AOO. O cHuBauM, YAAaHOBH M aKITHOHAPH, K0
U AMIIa KOja 06aBaajy PpYHKIHj€ y YIIpaBU M MSBPLIHUM OpraHmMa rpeayseha, oaroBapajy
3a o6aBese mpeayseha corcrBeHOM HMOBHHOM Y CHTyaI[HjaMa Kapa 3AOYIIOTpe6e IpaBHy
Jopmy npeayseha papn ocTBapHBarsa IIneBa KOJU CY MM 3aKOHOM 3a6patbeHH, YKOAUKO
TaKBO MOCTYIAE-e NMa IIOCACAUITY TOBPEAY IpaBa IoBepHAaria. O AroBOpHOCT HACTYIIA U
¥ cAydajeBHMa KaAa Ta AHIIA IPOTHBHO MPOIICHMA MOCTYIIjY Ca HMOBUHOM Ipeayseha
KA0 AQ Ce PaAH O HHXOBOj AHMHO]j HMOBHHH, OAHOCHO Kaaa Y CBOJY HAU Tyl)y KOpHCT ymatbe
HMOBHHY Ipeayseha, a IpH TOM CY SHAAM HAH CY MOPaAH SHaTH Aa fpeaysehe Hehe 6uruy
moryhHOCTH A2 HCITyHH cBoje o6aBese mpema Tpehum anmmva (Mirovié, Popovi¢ 2007).
O moBpear AY>KHOCTH Op, CTpaHe AUPEKTOPa IIOCTOje U CYACKE Mpecyae.

Oap eabom ua. a 71. 3akoHa o ITPUBPEAHUM APYIITBUMA ITPOITUCAHO j& Aa APYIITBO
MO2Ke [TOAHETH TY)XKOY POTHUB AMITa U3 YaaHa 61 0BOT 3akOHa (sacrynHuka) KOje MoBpe-
AML AY>KHOCT HsberaBama Cykoba MHTepeca U3 YaaHa 69 OBOT 3aKOHa, Kao 1 MPOTUB ca
UM I10BE3AHOT AHI]a, KOjOM MO>Ke TPaXKUTH HaKHAAY IITeTe U/HAU [IPEHOC Ha APYIITBO
KOPHUCTH KOjY je TO AHLIE, OAHOCHO Ca BUM II0BE3AHO AMIIe OCTBApHAO KO ITOCACAHIIY Te
MOBPEAE AYXKHOCTH. Y KOHKPETHOM CAyYajy TYXKIAALL MOXKE MPETEHAOBATH Ha IPEHOC KO-
PHCTH KOjy je Ty>KeHH OCTBApHO Kao IT0 CAEAHLTY TIOBPEeAE AYXKHOCTH HsberaBaikba Cykoba
HHTEpeca CaMo Y IIEPUOAY AOK je GHO 3aCTYITHHK OTpaHKa MPHBPEAHOT APYIITBA TYXKUO-
118, Gyayhi1 aa je camo y TOM ITepHOAY TyskeHH HMAo [TOCeGHe AYKHOCTH ITpeMa APYIITBY
Y CMHCAY 0ppepbe daaHa 61. 3akoHa O IPUBpeAHUM APYIITBUMA. Kako Ty>Kuaal] He Moke
MpEeTeHAOBATH Ha ITpeHOC KOPUCTH KOjy j& Ty>KeHU OCTBapHO U3 HaBEACHOT [TOCAQ 3a ITe-
PHOA HaKOH IITO je TY>KeHH ITPecTao Ad 6yAe 3aCTYIHUK OTpaHKa TYXKHOITa, IPBOCTereHa
IIPeCcyaa je y IPeoCTasoM AeAY ITOTBpheHa 3a 0abHjatbe Ty>KOGeHOT 3aXreBa TYKIOLA Ipe-
ko pocyheror nsHOCa 04 313.441,98 anHapa. Haime, cxopHo oppea6t ua.a 61 3akoHa o
HPUBPEAHHM APYIITBHMA AHI]a KOja MMajy MocebHe AYXKHOCTH MpeMa APYIITBY UMajy Te
AY>KHOCTH 3a BpeMe AOK MMajy TO oapel)eHo CBOjCTBO y APYIITBY, ITa Ce CXOAHO TOMe 1
KOPHCT KOjy TO AULie OCTBAPH Kao IIOCACAUIIY IIOBpeAe HAaBEACHUX ITIOCEOHIX AYXKHOCTH
MO2Ke ITOTPaKIBATU CaMO 33 HaBEASHH [IEPHOA,. Y CYIIPOTHOM, TYXKUAALL GU MMAo [IpaBo
Ha Gyayhy peHty y HeoapeheHOM Tpajaiby sa cBe Bpeme H3Bol)ema CIIOpHE IpeaCTaBe ¥
HPOAYKLIM]H TYXKeHOT, IITO je CYIPOTHO 1Ay U CMUCAY HaBeAGHHX OAPeAGH 3akoHa o
HPUBP €AHIM APYIITBHMA, KOje CAHKLUMOHHUIITY ITOCTYTakkhe ALl KOja HMajy ocebHe Ay-
JKHOCTH ITpeMa APYILITBY 3a BpeMe AOK HMajy Te MOceGHe AYKHOCTH npema apywrsy'! (1s
npecyae ITpuBpeaHor armeaariioHor cyaa Ik 3175/19 oa 8. 9.2020. I‘OAI/IHe).

11 DBumaTeH cyacke Ipakce IPUBPEAHUX ApyIITasa, 6poj 4, 2020.
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OcuM oCce6HIX AY>KHOCTH, IIOCTOjH 1 06aBesa peAOBHOT H3BeIlTaBaiba CKYIIIITH-
He AOO 0 3aKOHHTOCTHU IIOCAOBakha, OAHOCHO 06aBesa peBHaHje GUHAHCH]jCKUX HaBe-
IITaja OA CTPaHe He3aBUCHOT M KBaAWPHKOBAHOT PEBU30Pa, YTOBOPa KOje 3aKioydyjy
AHMPEKTOP U APYINTBO Kao H Ca IbHMa II0B€3aHa AUIIA. ,Y CAY4Yajy BAHPEAHHX OKOAHOCTH
KOje Cy Op 3Hadaja 3a CTatbe M [TOCAOBALE APYIITBA, AHPEKTOP je AYKaH Aa obaBecTH cBa-
KOT YAaHa APYIITBA Ca YACAOM OA HajMambe 10% OCHOBHOT KallHTaAa, 6es oprarama, a y
CAYYajy ABOAOMHOT YITpaB/sakha M HAASOPHH 0aA60p.”” 3a mporiyinTatbe 0Be paatbe Ipea-
BHl)eHa je OATOBOPHOCT AHPEKTOpa KOja Ce OFA€AQ Y paspellerhy HAU HAKHAAH IITeTe.

TTPABHH ITOAOJKAJ 11 OAI'OBOPHOCTH AIPEKTOPA AOO
YVYIIOPEAHOMIIPABY

Ha noBy EBponcke yunje (pame: EV) AOHeTH cy NpOMHCH KOjH yCTaHOBAABajy
obaBesy ap:kaBa YAaHHIJA Ha MOIITOBAkbe OIIITHX IMPOIIHCA Kaaa Cy ¥ IMUTABY MpH-
BpepHa ApymITBa. AupekruBaMa EY mocraBseHH ¢y MUHMMAAHH CTAaHAQPAHU KOje IIpH-
BpeAHa APYILUTBa MOPAjy HCITYHHTH. Heka 04 THX CY TpaHCIIApeHTHOCT, H3BelllTaBakbe,
KOPIIOPATHBHO VIIpaBsaibe, AYSKHOCT Maxkibe Hta. KoHKpeTHe 0ATOBOpHOCTH AMpPEK-
TOpa AOHOCe Ce Ha HHBOY HaIJHOHAAHHX 3aKOHOAABCTABA 3€Masa YAAHHIIA. AakAe, Xap-
MOHHM30BaHa KOHTPOAA OATOBOPHOCTH AHpeKTOpa Ha HUBOY EY HHje ycTaHOBA€EHa,
OATOBOPHOCT AUPEKTOPpa je MocpeaHa, Ipeko CUCTeMa KOPIOPATHBHOT YIIpaBasakbha
koju nponucyjy EV aupexruse. Heke op HajsHavajHMjHX AMpekTHBa Cy: Directive
(EU) 2024/1760 — Corporate Sustainability Due Diligence, Directive 2013/34/EU
— Annual Financial Statements (PauyHoBoACTBeHa AI/IpeKTI/IBa) , Directive 2014/95/
EU - Non-Financial Reporting (Hedunancujcko nssemrasame / ESG). Aupexrusa
(EU) 2024/1760 yrBphyje mpaBmaa o o6aBesama mpeayseha y moraeay crapaux u
MOTEeHIHjaAHHX IITETHUX YTUIaja Ha »YACKA MIPaBa M XKUBOTHY CPEAUHY, Y BUXOBUM
COICTBEHUM aKTHBHOCTHMA, AKTHBHO CTHMA HBUXOBHX [TOAPYKHUIIA M aKTHBHOCTH Y
HHXOBOM AQHIY rocaoBama (Directive (EU) 2024/1760, Article 1). Kommannja Mmopa
Aa CIIpedH, IIpOLleHN U OTKAAKha PUSHKe KOjU Ce OAHOCe Ha IIOBPeAY SYACKHX IIpaBa
H IITeTY II0 XUBOTHY CPEAUHY Y IIEAOM AQHIIY IIOCAOBaIba. AMPEKTOPH CY AYXKHH A
OPTaHH3yjy CHCTeM ,Ajy auammierca” (due diligence) u ako ce He MpHMeHH MPONHCAHA
MeXaHM3aM, MO3Ke HaCTaTH IIpaBHA OATOBOPHOCT KOMITaHH]je, a IIOCPEAHO H OATOBOP-
Hoct ynpase. Aupekrusa 2013/34/EU — Annual Financial Statements (PauynoBoa-
cTBeHa AUpekTHBa) npesub)a waanom 4 (Directive 2013/34/EU, Article 4) aa meHay-
MeHT Mopa Aa 06e3beAl TauHe H KOMITACTHE TOAHIMbe PUHAHCHjCKe H3BellTaje H Kao
TAaKBY OATOBOPHOCT AMPEKTOpa Y CAydajy Kplllelha oBe o6aBese. Aupektusa 2014/95/
EU - Non-Financial Reporting (Heunancujcko nssemrasasme / ESG) koja uaaHoM
1 HpeABI/Iba Aa BeAHKa HpeAyseha OA jaBHOT HHTEpeca o6j aBYjy HepHUHAHCH]CKe H3-
BellITaje KOjU caapke HHPOPMAaIlHje Y MOTACAY KHBOTHE CPeANHE, COITHjAAHUX MUTaka
U [IMTaba papgHe CHare, MOIITOBaba HAYACKHX IIpaBa, 60p6e MpOTHB KOpYIIHje H pa-
SAMMUTOCTH Y YIIPABHHM U HAASOPHHM OpraHUMa (Directive 2014/95/EU, Article 1).

12 “aan 226. 3akoH 0 IPUBPEAHNM APYIITBEME, ,CAyK6enu raacauk PC”, 6p. 36/11,99/11,83/14 — ap.
sakoH 5/15,44/18,95/18 u91/19.
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AHpeKTOpH 0ATOBapajy sa OpraHM3OBatbe CHCTeMa MPUKYILsatba H o6jaBsuBaba ESG
H3BeINTaja eKOAOIIKH, COITHjaAHH H AHTHKOPYIIITHj CKH PU3HITH.

ITpaBHu roaoxkaj aupekropa (Geschiftsfiihrer) y HeMadkoM ApYIITBY ca OrpaHmde-
HOM oaroopHomhy (GmbH) peryarcat je mpe cBera 3akoHOM O APYIITBHMA Ca OTpa-
HIgeHOM oaroBopHowmhy (Gesetz betreffend die Gesellschaften mit beschrinkter Haftung, y
pavemrexcry GmbHG). TTpema HeMaukoM MOAeAY KOPIIOPATHBHOT YIPaBaatha, AUPeK-
TOP je OpraH ApYINTBa, Ca 3AKOHCKUM OBAalherheM 3a sacTymarmbe H yrpabyarse. OH Hije
KAQCHYHH 3ariocaeHH, Beh Anire koje peayje y CBOjCTBY opraHa ITpaBHOT AHIIA Ca ITOCe6-
HuM dpuaynHjapHEM o6aBesama (Lutter, Hommelhoff 2020). ITpema uaary 35 GmbHG,
AMPEKTOPp 3aCTyIla APYLITBO IpeMa TpehuM AHIMMa y CBUM MpaBHUM paptbama. OBo
oBaarnhemse je HA9eAHO HEOrpAaHHIEHO H HEYCAOBASEHO, OCHM aKO OCHHBAUKUM aKTOM
HHje apyraunje oppehero (GmbHG, 2024). AHpeKTOp je OATOBOpaH 3a MOCAOBamE,
opraHMsanyjy u criposolyeme opayka ckymurrHe daaHoBa (Gesellschafterversammlung).
KayaHa oApeA6a HeMAa4KOT IpaBa O OATOBOPHOCTH AMPEKTOpa je YaaH 43 GmbHG,
KOjH IMPOIIKCYj€ CTAHAAPA HaXEe. AHPEKTOp je AYXKAH Ad ,[MaKoHBO M CABECHO YIIpa-
Ba MTOCAOBUMA APYIITBa”. ¥ CAy4Uajy MOBpeAe OBe AYSKHOCTH, AHPEKTOP OATOBapa 3a
HaCTaAy IITeTy ApylITBY. OBa OATOBOPHOCT je TUBMAHA M MHTEPHA, IITO sHauH AQ 3a-
XTeB 3a HAKHAAY IITeTe MOAHOCH CaMO APYIITBO (OAHOCHO YAAHOBH KPO3 KOPIIOpATHB-
Hy Tyk6y). T HITFMHI 06 AW MOBpeAe AYKHOCTH 06yXBaTajy: CKAamatbe ITeTHUX yTo-
BOPa, 3aHeMapHBambe MTOCAOBHE AOKYMeHTAIIHje, HeTIOCTYIIakhe Ca MakKihOM CTPYyurbaka
u sroynoTpeby umoBuHe ApymrBa (Roth, Altmeppen 2022). ITpema uaany 43 cras 3
GmbHG, moBepHOIHM MOI'Y 3aXTeBaTH HAKHAAY ILITETE OA AUPEKTOpa Y CAYYajy IOBpe-
A€ CLUATUYWAPHUX odasesa, kKoje Cy ycMepeHe Ha SalliTUTY MHTepeca noBepHaala. OBo
Ce HapOUHMTO OAHOCH Ha 06aBesy IpeAysHMatba Mepa PapH CIIpedaBaiba HesaKOHHTE
HCIIAATE YAeAQ HAY AUCTPHOYIIHj € HIMOBHHE, IITO je peryancaHo 4aaHom 30 GmbHG.
JeaHa op HajcTposkux popMa OATOBOPHOCTH AMPEKTOPa Y HEMAaukoM IIPaBy OAHOCH ce
Ha 06aBesy 6AaroBpeMeHOr MOAHOIIEelba MPeAAOTa 3a OTBapatbe credaja. [Tpema uaaHy
15a Insolvenzordnung (InsO), AHpeKTOp HMa 06aBesy Aa 6es HeOIpaBAAHOT OAAara-
1a, a HajKaCHH]e ¥ POKY 0 21 AaH Op HaCTaHKa HecrocobHOCTH 3a Maahame, mopHece
IIPEAAOT 3a TIOKpeTahe CTeUajHOT IOCTyIKA. Hemauka Hayka o kKOpIOpaIjckoM IpaBy
HM3PHYMTO HarAalllaBa Aa j€ OBO Haj3HauajHUjH 0OAUK AMYHE OATOBOPHOCTH AMPEKTOPA,
jep AMPEKTHO LITUTH ITOBEPHOIIe (Haas, Schanz 2021). HemnomroBame paqyHOBOACTBe-
HUX AY>KHOCTH MO>Ke IIPEACTaBAaTH OCHOB 3a Ipal)aHCKy M KpHBHUHY OATOBOpHOCT. He-
Ma4yKO KPUBHYHO 3aKOHOAABCTBO (StGB) CaAP>KH BUIIE HOPMH KOj€ Ce MTPUMErbYjy Ha
aupektTope GmbH, noce6Ho y caydajeBiMa saoynorpebe obaamhersa (Untreue, 4a. 266
StGB), PascndpuKoBara I0CAOBHMX KEUTA, TOPECKHX KPUBHYHUX A€Ad, KPIIemha 3aK0Ha
0 paay. Y mpakcH, KOMOHHAIIHja HHTepHe, eKCTepHe H KPUBIHE OATOBOPHOCTH IIPeA-
CTaBsa CBeOOYXBATaH CHCTEM 3allITHTe KOPIIOPATHBHOT YIIpaBratbha y Hemaukoy.

Y Ayctpuju, kao n'y Hemaukoj, aupexrop (,Geschiftsfithrer”) apymrsa ca orpanmu-
veHOM oproBopHomhy (GmbH) je ynpasHE opraH Koju sacTyna APyIITBO IpeMa Tpe-
hum anmEMa 1 0ATOBapa sa BeHO mocaoBambe. T paHCIOPT HAAASKHOCTH, UMEHOBakbe U
OTHyIITaEe AUPEKTOpa BPIIH Ce OAAYKOM YaaHOBa/ ocHUBa4a (,shareholders”) u mopa
OGUTH eBUACHTHPAHO ¥ CYACKOM PeTHCIPY. AHPEKTOp HMa AYXKHOCT Ad VIIpaBsa APY-
IITBOM Y CKAAQAY Ca 3aKOHOM, CTATyTOM H OAAYKaMa OCHHBaua, M Ad ACAYje ,,C MTaKEOM
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CaBeCHOT IpHUBpeAHHKA” (,,Sorgfalt eines ordentlichen Geschéaftsmannes/prudent
manager’s care and diligence”) y cBum opaykama 1 pastama. O CHOBHHU 3aKOHCKH OCHOB
3a OATOBOPHOCT AMPeKTOpa je ua. 25 3akoHa o GmbH (GmbH-Gesetz). [Tpema 0Boj
0ApeAOH, aKO AUPeKTOp HellpUMepeHO, HeMapHO AU IIPOTUB3AKOHHUTO YIIPaBasa I10-
CAOBHMa, H TO HaHece MITeTy APYIITBY, OH AMMHO OArOBapa — MPUBATHOM HMOBHHOM
— sa Hacraay mrery. O ATOBOPHOCT je KOAeKTHBHA H HHAUBHAYAAHA: aKO ITOCTOjH BHIIIe
AHPEKTOPA, CBaKU OA HHX MOXe OHUTH COAMAAPHO OATOBOPAH aKko Ce MMOBpeal obaBesa.
VKOAHKO AMpeKTOp 3A0yIoTpe6H oBaalnherba, yIHHU peBapy, GparcuPHKyje PUHAHCH]-
CKe U3BEINTaje AU HaMepHO MpHKpHje $UHAHCHjCKO CTatbe KoMITaHuje (HIIp. y KpH3HAM
CHTyarjaMa), MOke GUTH KpHBHIHO romeH. Takolye, 3a MOBpeAy peryaaTopHIX, aAMH-
HHCTPaTUBHUX HOpMH (HITp. 6€36eAHOCT Ha pay, 3allITHTa SKHBOTHE CPEAMHE H CA.) AH-
PEeKTOp Kao oBAalTheH sacTyIHHK APYIITBa MOSKEe GUTH AMMHO CAHKIMOHHUCAH. [IpaBHu
OKBHP Y AYCTpHjU UMHH AQ TOAOKA] aupekTopa GmbH He HOCH camo oBaarmhetsa, Beh
U IIHPOKO U KOMITA€KCHO ITpaBHO-PHHAHCHjCKO H KpUBHIHO onrepeherse. HHTepHa
OATOBOPHOCT IIpeMa APYIITBY, Moryha 0ArOBOPHOCT IpeMa MOBEpPHOIIMMA H AP>KaBH,
KA0 M KpMBHYIHA OATOBOPHOCT — MHHE AQ AHPEKTOP MOpPa Aa IIOCTYIIA Ca BUCOKHM CTe-
[IeHOM MaKibe, CaBeCTH H MpodecHoHasnsMa. CHCTeM ayCTPHjCKOT IIpaBa [MPeACTaBsa
jacaH IIpHMep KaKo 3aKOH H IIpakca HACTOje A 3alllTHTe HHTEpece APYIITBa, IOBEPHOIA
1 Tpehux anma, ncroBpemero omoryhasajyhu mocaosry HesaBucHOCT.

ITpema 3akoHy o TproBadkum ApymrsEMa P. XpBarcke' (aame: 3TA), waan 422
AOO uma jeAHOT HAW BHIIIe AMPEKTOPA KOjH YHHE YIIpaBy ApyluTBa. Yaanom 239 oape-
bheno je pa pupexTop MOpa 6HTH ITOCAOBHO CIIOcO6Ha 0c06a, a 6poj AHpeKTOpa ce oaApe-
bhyje ocHuBauKIM akTOM. YKOAHKO YIIpaBy UMHHU BHIIle AMPEKTOPA, JEAQH OA BHX MOpa
GUTH UMEHOBAH 32 IPeACeAHHKA.

TToaoskaj yIIpaBe Y APYIITBY C OTpaHUYEHOM OATOBOPHOIINY 3a PasAMKY 04 YIIpa-
Be AMOHHYKOT ADYIITBa OrPAaHUYEH je XUjepapXijCKUM [T0AOKAjeM OpTaHa ¥ APYIITBY U
yIIpaBa ApYIITBa C OTpaHUYeHOM OATOBOpHOIIhY HeMa CaMOCTaAHOCT. YIIpaBa APYIITBa
C OTpaHHYeHOM 0ATOBOpHOMhY MOpa IOCTYIIATH MO YIIyTCTBUMA CKYHIITHHE (1AaHOBa
APYIITBa) H HAA3OPHOT 0A60pa Te [OIITOBATH OTPAHAUEHhA [IOCTABAEHA APYIITBEHHM
yrosopou (Buljan, Omazi¢ 2017: 24).

YcaoBu sa HMeHOBame ce oapelyyjy OCHUBAUKIM aKTOM HAH APYIUTBEHHM YrOBO-
poM, a 3aKOHOM O TPrOBaUKUM APYLITBIMA je HeraTHBHOM eHyMHPpAaIHjoM oapeheHo ko
He Moske 6uTH AupekTop. Tako, AHpeKTOp He MOske 6uTH auIe ocyheHo sa oppehera
KPHBIMHA AeAa KOja CY Y BESH Ca BAOYIIOTpebaMa Y IIPUBPEAHOM [OCAOBAY HAM CAMMHA
AeAa Y APYTHM ApsKaBaMa, YKOAHKO je AMIly H3pedeHa Mepa sabpaie 00aBsatba AeAarT-
HOCTH, YKOAHKO je AHIy oapeleHa Mepa sabpaHe pacriosararma HMOBHHOM Y 3€MAH HAH
HHOCTPAHCTBY, a €eBHACHIMjY AHIIa KOja He MOT'y GUTH AUpeKTOpH Boauhe MUHHCTapCTBO
HapAKHO 3a mpaBocyhe. ITpema uaany 424 3akoHa O TProBaukHM APYIITBHMA, YAQHO-
BH APYIITBA MOTY YV CBaKO A0Ga OII03BaTH YAAHOBE YIIpaBe, a OHH MOTY GHTH OITOSBAHH
U 0AAYKOM cyAa. Takolye, mpeaceaHMK U YaaH yIIpaBe MOTY AATH OCTaBKy 6es 063upa

13 3axom o Tprosaukum ApymTeuma P. Xpearcie (NN 111/93,34/99,121/99, 52/00, 118/03, 107/07,
146/08, 137/09, 125/11, 152/11, 111/12, 68/13, 110/15,40/19, 34/22, 114/22, 18/23, 130/23,
136/24).
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Ha 3aXTeB 3a HAKHAAY IITeTe H TY OAAYKY Mopa ycBojuru ckyrmuriaa AOO. Boheme mo-
CAOBa APYIITBA IOBEPEHO j& AUPEKTOPY ¥ CKAAAY Ca APYIITBEHHM YTOBOPOM. YKOAUKO
HHje Apyrauuje peABul)eHo, CBI AMPEKTOPH MpeAYSHMajy [paBHe pastbe 3a Boljerbe mo-
CAOBa APYIITBA. 3aCTyIIatbe je IMpeABHl)eHO YAaHOM 426 IOMEHYTOT 3aKOHA H AUPeKTOpH
sajeaHHdKH 3acTynajy AOO. 3acTymame 0p CTpaHe CaMO jeAHOT AHPEKTOPA MOXKe 6uTtu
npeasubeno yropopom. Huje pomyimreHo mpeaBHAETH Aa je sacTymame Moryhe camo sa-
jeAHO Ca MPOKYPHUCTOM. Y MOTA€AY OATOBOPHOCTH 3a MMOCAOBHE KEHTe U (UHAHCH]CKe
H3BelllTaje AMPEKTOPHU OATOBapajy 3a yPEAHO Boletbe OCAOBHHX KIbHra, Boheme mocaosa
YHYTpAIET HaA30Pa U H3paay PHHAHCH) CKHX H3BEIITaja. 3a6paHa KOHKYPEHITHj€ IIPeA-
BHl)eHa je Kpos OrpaHIYIerba Ad AMPEKTOpP/ U He MOT'y 6€3 caraaCHOCTH HapASOpHOT op6opa
OAHOCHO YAQHOBa APYIITBA 06aBAoaTH IOCAOBE HU 3a CBOj, HH 3a TyhU padyH, KOjH yAase
¥ IIpeAMeT II0CAOBalba APYIITBa, HUTH MOsKe GHTH YAaH YITIpaBe HAH HapSOpHOT opbopay
APYTOM APYIUTBY aKO Ce OHO 6aBH IMOCAOBHMA U3 ITPEAMETA [TOCAOBAMA APYIITBA.

VrBpheHa je sabpara cyko6a HHTepeca H He MOXKe YIeCTBOBATH Y IIPABHUM II0CAO-
BHMa Kao 3aCTYITHHK APYT€ YTOBOPHE CTPaHe HAH j€ Y CPOACTBY Ca APYTOM YTOBOPHOM
cTpaHoM. Y CAYYajy IIOCTYIIatha AMPEKTOpa, YIIPKOC HaBeAeHHM sabpaHaMa U 6es caraa-
CHOCTH HaA30PHOT OAOOpa HAH YAQHOBA APYINTBA, APYIITBO MO3Ke TPAKUTH HAKHAAY
IITeTe, a 3AXTEBH 3aCTAPEBajy ¥ CyOjeKTHBHOM POKY OA TPH Mecella M 06jeKTHBHOM OA
IIeT TOAMHA OA AQHA Kapa je paplba yuUHbeHa. AHPEeKTOPH CY ¥ 06aBest UsBeIlTaBaTH
HAASOPHH OAGOP HAM YAQHOBE APYIITBA O IIOCAOBHO]j IIOAMTHITH, peHTAOHAHOCTH, CTAEY
MPHXOAQ, IIOCAOBHUMA OA BEAHMKOT 3Ha4aja, TOCAOBHO]j TIOAMTHIIH, KAO H O TOAUIMELEM H3-
BeIIITajy O CTaky ApPyIITBa. ITopea cBera HaBeA€HOT, y XpBaTCKOM 3aKOHY O TPrOBaYKHM
APYIITBHMA ITOCTOjH H 3a6paHa OCHHBaka H HIMEHOBama 3a pupekropa AOO auma koje
nMa HajMame 25% yaeaa y AOO, koje MMa HeIIOMHUP€HUX AYTOBaka [0 OCHOBY jaBHHX
AaBama Hau je AOO o6j aB/~>€HO Ha IIOMHUCY MOCAOAABalla KOjU He I/Icm\ahyjy maAaTe.

OArOBOPHOCT AHpeKTOPpa 3a IUTeTy HaHeCeHy APYLITBY IpeABul)eHa je qaaHoM 273
3aKoHa O TProBaUKKM APYIITBHUMA, A Ta OATOBOPHOCT j€ COAMAAPHA Ca OCTaAMM YAAHO-
BHMA YIIpaBe YKOAHMKO Cy K OHU HSHEBEPHAH CBOje AYXKHOCTH. AUpeKTOp HMa U 06aBesy
Boljerba [T0CAOBA APYILTBA Ca MKEOM YPEAHOT H CaBeCHOT BAQCHHKA H AY>KHOCT UyBakba
nocaoBHe TajHe AOO. Y caydajy aoa He MOCTYIIa HA Taj HAYMH, AMPEKTOP OATOBapa 3a
IITeTy HaHeCeHy ApYLITBY. OBUM 3aKOHOM TaKCATHBHO je HabpOjaHO IMOCTYIIabe AUpeK-
TOpPa KOje IPOY3POKYj€ OATOBOPHOCT 3a IITETy (BTA, waam 252, c13).

YaaH yrpaBe MOpa akTHBHO A€AOBATH Y HHTEpeCy APYIUTBA H IIpeMa HbeMy AOjaA-
HO IT0CTYIIaTH, a TO 06yXBaTa M AOjaAHO MOCTYIIakhe ITpeMa APYTHM OpraHiMa APYIITBa.
AaKkAe, UAQHOBH YIIpaBe He CMejy McKopuIhaBaTH II0AOXKa] Y APYIITBY 32 BAACTHTH HH-
Tepec 1 8a AMUHO Gorahelbe, a ToMe cayke U oapeabe 3TA-a o moTpebH moceGHOT 0A0-
Opema 3a paBakbe KPeAUTa YAQHOBUMA YIIpaBe, sabpaHe KOHKYpeHIIje APYIITBY HTA.
(Periga, Katusié Jergovi¢ 2018: 61).

Kasnene oApeA6e capp:KaHe cy y 4aaHy 624 3TA rae ce, I/ISMebY OCTaAMX, U 3a AU-
pekropa npeasulya HoBuaHa KasHa MAH KasHa 3aTBOPa AO ABE TOAMHE YKOAUKO AQ HeTau-
He noparke Al npehyru Baxkie okoaHocTH. FcTa KasHa npepsul)eHa je 1 sa HeTawHO
MpHKasHBake HMOBHHCKOT cTatba AO O Kao H'y caydajy MOBpeae AY>KHOCTH HAH HeCTIO-
cobHOCTH 3a Taahame.
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Ny Perry6anim Cp6uji u y Pemry6auti XpBarckoj IIpHBpeAHa APYIITBa Cy HyMe-
PYC Kaaysyc, IITO SHaUH A Ce He MOXKe 3aCHOBATH HeKa ApYra OpraHHsalliioHa ¢opMa
IIPHUBPEAHOT IT0CAOBAba KOja HHje IpeaBUl)eHa y 3aKOHY. 3akOHOAABCTBa 0Ge ApkaBe
npeaBuhajy oCHUBabe PUBPEAHOT APYIITBA A KO APYIITBO AMIIa HAM APYIITBA Ka-
mmtasa (Gongeta 201S: 19, 20).

Y Bocru 1 XeplieroBUHM IMPABHU CTAaTyC H OArOBOpHOCTH aupekTopa AOO mpea-
BuljeHe cy 3akoHOM O mpuBpeaHUM ApymTBuMa'’ (aame: STTABHX). ITpema memy
AOO moxe 6utu jEAHOAOMHO H ABOAOMHO kapa uMa HapsopHnu 0A6op, a YKOAHKO
Hema HapsopHM 0AGOp, BeroBy $YHKIH]Y Bplile YAQHOBHU Apylursa. OyHKIHjy AHpekTo-
panpema 3TTABUX Bpiu yripasa koja BOAU U 3acTyma Apymrso (1aan 339 3TIABIIX).
VipaBa MOke IMAaTH BHIIIe YAQHOBA, a BBHXOBa OBAAlThersa H OATOBOPHOCTH ITpeaBHhajy
Ce CTaTYTOM HAHM OCHHBAYKHM aKTOM. YIIpaBa je oBaaimheHa sa sacTymate, OHa OpraHH-
3yje pap M PYKOBOAH IIOCAOBAK€M U OATOBAapa 3a 3aKOHUTOCT rmocaoBaba AO O. Haano-
BH yIIpaBe OATOBapajy sa [pekopadera oBaalherba U sa IITETY KOjy THMe [IPOY3POKYjy
ApywrBy. ,IIpema 1. 32 3akoHa O MPUBPEAHNUM APYINTBIMA, AHIIa KOja MMajy IMocebHe
AY’KHOCTH IIpeMa APYIITBY 006aBsajy CBOje IIOCAOBE CaBeCHO, Ca ITaXKEhOM AOOPOT IIpH-
BpeAHHKA U y PasyMHOM yBepemy Aa ACAYjY Y HajbomeM HHTepecy ApymTBa (AykHa
naxwma)” (Grbo 2016: 414). YKoAHKO YAAHOBH yrpaBe He [OCTYIIAjy Y CKAAAY Ca yCTa-
HOB/»eHUM MOCeOHNM 0baBesaMa OATOBApajy sa IITETY KOjy THMe Hpoyspokyjy AOO.
Yaarosuma 370 u 372 3ITABIX npeasuljere cy HoBuaHe kasHe 3a YAaHOBe yIIpaBe 3a
npeasuleHa MoHarama Koja yrposkaBajy mocaopatbe 1 daaHose AOO.

ITpua I'opa je TokoM 2025. roprHE AOHEAA HOBH 3aKOH O MPUBPEAHNM APYIITBH-
ma'® (BTTALIT), koju he cTymuTn Ha cHary o 1. 1. 2026. roauHe, Kapa IIpecTaje Aa BAKH
IIPETXOAHH 3aKOH O IPHUBPEAHHM APYIITBUMA (,Ca. amcr PIIT”, 6p. 65/ 20). ITpema
3ITALIT, yaam 422 AOO uMa pHpeKTOpa Kojer UMeHyje CKYMIUTHHA, a KOjH Moske OUTH
uMeHoBaH H craryroM AOO Ha oapeheHu nepuoa. AupekTop Moxke GUTH IIOCAOBHO
crioco6Ho $pusmuko aute, a SIIALIT npeasuha ko He Moske 6uTH AHpekTOp. OCHM 3a-
KOHCKHX ycaoBa H Craryrom AOO Moxke GHTH IpOIIHpeH KPYT AUl KOja He MOTy GHTH
AHpeKTOpH. AupeKTopa paspemaBa ckymuruHa AOO npu yeMy He MOPa HaBOAUTH
pasaore paspeinema. HapaeskHOCTH AMPEKTOpa I'IpeABI/IbeHe cy uaaHom 426 3TTALIT u
OTA€AQjy Ce Y 3aCTYIamby, Bolemy MocA0Ba, 06aBsalby YHYTpAIlEbel HaA30pPa, AOCTaBba-
BY M3BEIITaja, H3BpIlaBamby opayka ckymuTuae. AOO Moxke HMaTH BUIIE AMPEKTOpa
Kapa YMHe 0A6op AHPEKTOpa KOjH MOKe HMAaTH HajMalbe TPH YAaHa OA KOjHX Behuma
MOpa GHUTH U3 KpyTra HEH3BOAHHX AUPEKTOPA, a jeAHOT OA U3BPILIHIX AMPEeKTOpa oAGop
AHpEKTOpa HMeHYyje 3a IeHepasHOT AHpekTopa. ['eHepaaHU aAMpeKTOp je oBaamheH sa
sacrymame AOO 1 3a KOOPAUHAIIN]Y Paja U3BPITHHX AMPEKTOPA, KAO U 32 OPraHU3aujy
o6aBramba ACAATHOCTH ApYILITBa (‘IAaH 294 SHAL[F). HeunsBpIHN ANPEKTOPH CY 3aAY-
KeHH 3a HAASOP Pasa HSBPIIHHUX AUpekTopa. OA60p AHpeKTOpa MOpa HMATH U ITPEACEA-
HHKa 0A60pa, Kora 61pa 0AGOp H3 peaa HEHSBPIIHUX AHPEKTOpa. AUPeKTOp OATOBapa
3a IITETY KOjy IIPOY3POKYje APYLITBY H OH je AHIIe ca ToceGHUM obaBesama mpema AOO.
Y noce6re o6asese SITALIT y6paja 06aBesy AysKHe Maxkibe, IOCAOBHOT MpocyhuBatba,

14 3axon o npuspearnm apymrenma (,Cayxb6ere Hosune OBuX”, 6p. 81/15u75/21).
15 3axon o npuspearnm apymruma (,Cayxbern anct 1[I, 6poj 90/25).
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IpHjaBsHBakba paakbe Y K0joj IOCTOjH AMMHM HHTepeC, HsberaBamba Cykoba HHTepeca,
UyBama IIOCAOBHE TajHe M 00aBesy MOIITOBaba sabpate KoHKypeHnHje. IIpema kasHe-
HUM oApeA6aMa 3a HeIIoIITOBae o6aBesa aupexTopa mpema SITALT I'[peABI/IbeHe cy
HOBYaHe KasHe ¥ pacrioHy oa 200 a0 2000 eBpa.

AHpeKTOpH Y APYLITBHUMa Ca OTpaHHIEHOM OAroBopHoIrhy rmpeMa aHFAOCAKCOH-
CKOM IpaBy HMajy popMasM3OBaHe, PHAYIHjapHE AYKHOCTH KOje HarAalllaBajy AOjaA-
HOCT, OpHUry u A06pY Bepy, YrAaBHOM peryaucaHe 3akOHOM O APYIITBUMa ¥ Beankoj
Bpuranmju us 2006. roanse (qaanosu 170-177) u 3akoHom 0 LLC y Aeaasepy y CAA,
ra€ MEHAIIePH A€AYjy Kao GHAYIIHjapHHU 3aCTYITHHITH APYINTBA Y HeAHHH. OBe AY>KHOCTH
IITHTe 3aHHTepecoBaHe crpaHe Hamehyhu ANy 0ATOBOpHOCT 3a MOBpeA€, Kao MITO Cy
Cyko6 HHTepeca HAH rpy6a HeXaTHOCT, y3 MoryhHOCT yroBopHux usmeHa y LLC kpos
omneparuBHe criopasyme. OBaj OKBHp Ce PasAHKYje 0o KOHTHHEHTAAHHX CHCTeMa YBolye-
HheM IpHHIHIA ,business judgment rule”, koju mrruTH HEPOpMICaHE OAAYKE OA KACHH-
je xpuruke. [Tpema 3akoHy 0 ApyIITBHMa 2006. ropune, AHPEKTOPH MOPajy AeAOBaTH
y okBHpY oBaamhema (qa. 171), mpomoBucaTH ycnex apymrsa (aa. 172), nocrynatu
HesaBHCHO (4. 173), H KOPHCTHTH pasyMHy 6pHIy, BeIITHHY U nakiby (4a. 174), Aok
AYKHOCTH AOjaAHOCTH 3a6pamyjy cykobe urTepeca (da. 175) u TajHy A06HT (ua. 176).
Ayx#ocru meHartepa y LLC npema sakoHy AeaaBepa Oraeaajy ce Kpos moapasymMeBaHe
PHAYTIHjapHe AYKHOCTH A0jasHOCTH (3abpaHa MpHCcBajarba KOPIOPATHBHIX PHANKA) H
6pure, axnuaan 18-1101(b) omoryhasa ykuaame OBHX AY>KHOCTH OCHM Y CAYYajeBUMA
Aollle Bepe HAM IpeBape. CYAOBH IPUMERY)Y I10jadaHy KOHTPOAY Y CYMEbHBUM II0CAO-
BHMa, IIPH Y€MY je aKIjeHaT Ha yTOBOPHOj CAOGOAU. AHIAOCAKCOHCKE AYXKHOCTH OTHIY
U3 [paBa [oBepema, GaaaHcupajyhu ynpaBsauky auckpenujy u oaropoprocr. Kwyumu
HAYIHH paAOBH YKa3yjy Ha PH3HK IIpeBeAHKe yroBopHe paekcubuaHoct y LLC Moae-
AMIMa KOja MOXe CAQGHTH SallITHUTY MOBepHAALla H MABHHCKHX aKITHOHApa, AOK pedopMme
y YK nocae 2006. ponpuroce Behoj jacuohn.

ITPABHH ITOAOJKAJ] 1 OATOBOPHOCT AHIPEKTOPA
Y APYIITBY CA OTPAHHYEHOM OAI'OBOPHOITRY
V PEIIVBAHNITH CPBHJH - DE LEGE FERENDA

Ampexrop AOOy Cp6HjH MpeACTaBAa U3BPIIHK OpTaH KOjU BOAU ITOCAOBE APY-
IITBa U 3aCTYyIa ra mpema rpehuma, npema uaary 188 3ITA. OAroBOpHOCT AMpeKTOpa
obyxBaTa INTETy Koja HacTaHe KplIeheM 3aKOHa, CTATyTa HAM OAAYKA CKYIIIITHHE, Ca
OrpaHHYeeM Ha OHO IITO je MPeABUAASHBO U H3a3BaHO KPHBOM (MI/IAOCaBA;eBI/Ih 2018:
75-7 8). IMosunmja AMpeKTOpa HHje AOBOAHO MPENH3HO PEryAHCaHa Y MOTAEAY KOAEK-
THBHE OATOBOPHOCTH Y BUIIEAUPEKTOP CKUM CTPYKTypaMa.

Hsmene n poonyHe 3aKOHa O MPUBPEAHHM APYIITBHMA MOTY uhuy MpaBITy yBohema
KOAEKTHBHE OArOBOPHOCTH. [Tpeasaxke ce mameHa uaana 188 cras 3 3I1A popaBamem
HOBOT CTaBa: , AHPeKTOPH y KOACTHjYMY OATOBapajy COAUAAPHOM OAI‘OBOPHOH.IhY 3a
LITeTy, OCHM aKO jeAaH AOKaKe Aa HHje yuecTBoBao y oaaynu” (Mmaocasmesnh 2018:
80). Ha raj Hauun 6H AOIIIAO AO YCKAabI/IBaH:a Ca eBPOICKHMM CTaHAAPAUMA U3 AMPEKTH-
Be (EY) 2019/1023 0 pecTpyKTypHpamby, KOje HarAallaBa jadame YIpaBsauke OATOBOP-
HOCTH y nipeaysehmma (EBporcka yamja, 2019, ua. 6-8).
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O6aBesy ocurypatba oAroBopHoctH Moryhe je o6es6eauru ypohermem HOBOT qaaHa
188a 3IIA: ,AOO ca mpuxoamuMa nmpeko 100 MUAMOHA AWHApPa AYKHO j€ Ad OCHTypa
AMPeKTOpe 0 MpodeCHOHAAHE OATOBOPHOCTH, CAUMHO MOAeAy Y XpBarckoj (3akoH o
TProBauKUM ApYIITBHMA, UA. 273)” (Mnaocasmesuh 2018: 82-85). TToehame Tpanc-
[APEeHTHOCTH MOXe GHTH ITOCTUTHYTO AOITYHOM HaaHa 189 3ITA: , AHpeKTOp MOAHOCH
KBAPTAAHH H3BEINTAj CKYIIITHHH O PHSHITMMA H CYKOOY MHTepeca, ca KasHaMa A0 5% ro-
AmImber mpomera”. OBe HsMeHe OH ojadase 3alITHTY MABMHCKUX YAQHOBA H YCKAAATIA®
3I1A ca perHoHaAHHMM IIpakcaMa.

3AKNSYHAK

CBeobyxBaTHa aHaAHM3a IIPABHOT ITOAOXKAja AMPEKTOPA Y APYIITBY € OrpaHHIeHOM
oaropopHomhy ykasyje Ha YHECHHITY Ad j€ ped O IEHTpaAHOM OpraHy 4YHja je yAora
A€TepMHHKCaHA CAOKEHHM CIIACTOM CTATyCHOIPAaBHHUX, YTOBOPHUX U PaAHOIPaBHUX
HOpMH. Kako je nmokazaHo y paay, AMpeKTOp HHj€ CaMO ITyKH H3BPIIHAAI] OAAYKA CKYTI-
mruse, Beh sui generis oprai Koju nepcoHUPIKYje MpaBHU Cy6jeKTHBUTET APYINTBA Y
MPaBHOM ITPOMeETY.

Krydasn nzasoB y oepHHNCABY OBOT HHCTHTYTA OTA€AQ C€ Y 1erOBOj ABOJHOj IpH-
poau. C jepHe CTpaHe, AHPEKTOp HCTYIIa KaO KOPIIOPATHBHH OpraH YHja Cy oBaalithe-
Ba U OATOBOPHOCTH HOPMHPAHH 3aKOHOM O MPUBPEAHUM APYIOTBHMA, AOK Ce C APyTe
CTpaHe jaBma Kao PHIUUKO AUIlE Y YTOBOPHOM OAHOCY Ca APYIITBOM (papHH OAHOC HAH
JTOBOp O MeHAIIMEHTY ). AHAAH3A je TOKa3aAa Aa Y IIPAKCH H Aane NocToje oppelere He-
AOYMHIIE, HAPOYHTO Y IIOTA€AY TPEHYTKA HacTaHKAa MaHAATa. CTaB ayTopa, MOTKPeseH
TEOPHjCKHM CXBATABIMA, jecTe aa 6H de lege ferenda Tpe6aao npenusupary sakoHcke
oApeaGe Tako Aa MaHAAT rouHibe Tehu AaHOM cTyIara Ha paa HAH IpUXBaTarba GpYHKIH-
je, a He Hy>KHO CaMHMM AQHOM AOHOIIIEHa OAAYKe, THMe OH ce Haberae mpaBHe IpasHITHe
usMely nMeHOBaba U PaKTHUKOT IIpeysHMarba AY>KHOCTH.

ITocebaH akIleHaT Y paay CTaBseH je Ha CHCTeM ITOCeOHUX AY>KHOCTH AMPEKTOPa,
KOjH ITPEACTaBAa TeMe/s CaBPEeMEHOT KOPIIOPATUBHOT YIIpPaBiakba. Ay>KHOCT HaXbe,
AOjaAHOCTH, Te o6aBesa Haberaparba Cykoba HHTepeca H UyBakba IIOCAOBHE TajHe, HUCY
caMo eTHuKe HopMe, Beh MMIepaTuBHE paBHU cTaHAApAH. Kplllese 0BHX AY>KHOCTH
MOBAAYH TPOCTPYKY OATOBOPHOCT: CTAaTycHy (paspelnerbe ), HMOBUHCKY (HaKHAAA IIITe-
Te) H, y Kpajib0j AMHUjH, KPUBHIHY 0AroBopHOCT. Cyacka mpakca notsplyje aa reper
AOKASHBalha CABECHOCTH A€XKH Ha AHPEKTOPY, IITO AOAATHO I10jadaBa IoTpeby sa mpo-
$ecroHaamsanyjoM oBe GpyHKIIH]e.

VropeaHoIpaBHa aHaAM3a, ca MTOCEOHUM OCBPTOM Ha 3aKOHOAABCTBO Hematke
(GmbH G) U AMpekTHBe EBpoIicke yHH]je, yKkasyje Ha TpeHA MOOIITPaBaka OATOBOPHO-
CTH AMPEKTOPA, HAPOUUTO Y AOMEHY (pHHAHCH]CKOT U3BEMITaBakba U IIOCTYIIAmka Y CAYYa-
jy HEHCOABeHTHOCTH. EBpOIICKe AUpekTHBe cBe Bulle Hamehy 1 o6aBese He pHHAHCH)CKOT
HU3BeIlTaBabha (ESG CTaHAaPAI/I) , mrro he HeMHHOBHO MOPATH Aa ITOCTaHE A€O U AOMa-
he mocaoBue npakce u peryaaruse. Y ToM cMucay, AooMahe 3aKOHOAAQBCTBO je Y BEAHKO]
MepH yckaal)eHO ca eBpOICKIM TeKOBHHAMA, aAH IIPOCTOp 3a YHampehewe nmocroju y
epHKACHH]0j CYACKO]j 3aIITUTH ITPaBa APYINTBA K MABWHCKHX YAAHOBA KPO3 MEXaHU3aM
A€pPHBATHBHHUX TY>KOH.
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Ha kpajy, Mmosxe ce 3akaydauTH Aa ePpHKacHO PpyHKNHOoHNCame AOO 3aBuCH 0 pe-
AUKaTHOT 6aaaHca naMelyy mmpokux oBaarmhera AMpeKkTOpa, KOja Cy Hy>KHa 3a OIepa-
THBHO II0CAOBaE-€, H € pHKACHHX MEXaHH3aMa KOHTPOAE OA CTPaHe YAAHOBA APYIITBA U
HapSOpHUX opraHa. Byayhu passoj oBor urcrHTyTa MOpa Hh y ipasiy aase npodecu-
OHaAMsalfHje yIIpaBe H CTPUKTHH]je [pHMeHe IpaBHAa O CYKOOY HHTepeca, THMe Ce jada
IpaBHA CUIYPHOCT H IIOACTHYE ITOBOAHHja HHBECTHIIMOHA KAMMa Y Perry6annu CpOHju.
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Muamer Z. NICEVIC
Jasmina L. NIKSIC

LEGAL STATUS AND RESPONSIBILITIES OF THE DIRECTOR IN ALIMITED
LIABILITY COMPANY: NORMATIVE AND COMPARATIVE ASPECTS

SUMMARY

The subject of this paper is a comprehensive analysis of the legal position, powers, and responsi-
bilities of the director in a limited liability company (LLC) within the legal system of the Republic of
Serbia. Given that the director is the central executive and representative body of the company, the re-
search explores their dual legal nature — acting as a corporate organ on one hand, and holding a specific
labor law status (based on an employment contract or a management contract) on the other. Using the
normative method, the authors examine the mechanisms of appointment and dismissal of directors in
both one-tier and two-tier governance systems, as well as the issues regarding the commencement of the
mandate (de lege lata and de lege ferenda). The core of the paper focuses on the system of special duties
toward the company (fiduciary duties), including the duty of care, duty of loyalty, avoidance of contlicts
of interest, and the prohibition of competition. Furthermore, the paper analyzes the civil, criminal, and
status liability of the director for breaches of these duties, with reference to the relevant case law of
commercial courts in Serbia. Through a comparative legal approach, the paper evaluates solutions in
European Union law (emphasizing ESG reporting and due diligence directives) and German legislation
(GmbHG), assessing the harmonization of domestic regulations with European corporate governance
standards. Additionally, a comparative overview of legislation in the region (Croatia, Montenegro, and
Bosnia and Herzegovina) is provided. The study concludes that the efficient functioning of an LLC
depends on a strict adherence to liability rules and the further professionalization of the management
structure. It is suggested that future legislative amendments should more precisely define the relation-
ship between the director and the founders to enhance legal certainty and the investment climate.

Keywords: limited liability company, director, fiduciary duties, conflict of interest, director’s li-
ability, corporate governance, Law on Business Companies.
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