CTPYYHA MUII/bEIbA

Hpazoey6 CUMOHOBUR’
Cnexcana UBAHOBUR ™

VIMITEPATUBHE U IMCIIO3UTUBHE OPENBE
3AKOHA O PATY

Pesume

Ceaku 3aK0H y c60m Kopnycy caopycu umnepamusne (ius cogens) u ouc-
no3umusxe oopedbe. Vnycmpamusax npumep 3a caoejcreo umnepamusHux u
OUCNO3UMUBHUX NPABHUX HOPMU NPedcmasba 3aKoH 0 pady, me cy 2a aymopu
odabpanu 3a oncepsayujy y okeupy ooabpare meme. Momus 3a 06pady meme,
UCMospemMeHo U NoeHma Y1anKa, UHKOPHOPUcana je y xemy aymopa 0a cyze-
puuLy npasHuUUMa — Kpeamopuma mexcmosa ONumux akama kKoo nocnooas-
ua, da npase 000py OUCMUHKUU]Y UMNEPAMUBHUX U OUCNO3UMUBHUX 00peda-
6a 3akona o pady, Hapo4umo 0a UMNepamueHe Hopme He NPenucyjy y onuima
akma. Tume he npasnu nocrenuyu cavuHumu xkpahe u Keanumemuuje mex-
cmose akama u3 aymoHoMHe pezynamuee nocnodasya (KoneKmueHu y2060p,
npasunHuK o paoy).

Kwyune peuu: 3axon, npasne Hopme, umnepamusHe, OUCnO3umueHe.

ITojam u pasnuka usmely mMmepaTuBHMX U JUCTO3UTUBHUX
3aKOHCKMX ofIpenaba

3akoH o papy (y narpeMm Tekcty 30P) je mpaBu ersemmiap koju o6yxsa-
Ta UMIIEPATUBHE U OVICIIO3UTUBHE HOPME. Crora npencraB/ba 6oraT mOIMTOH

* ApBoxat u3 beorpana

** JlunyoMMpaHy IpaBHUK U3 Y Knia
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3a MICTpakuBarbe OBe IB€ BPCTe IIPABHMX HOPMM M IIPWIMKY 3a Cy4e/baBarbe
KOpIIyca OHOTra IITO O3HaYaBaMO Kao ius cogens, -IIPUHYJHOT IIpaBa Koje He
MO)Ke OUTY MehaHOo JVICIIO3MIINjOM IIOfIaHMKA 3aKOHA - M MOTYRHOCTM IIofa-
HIKa 3aKOHa JIa, KopuithemeM Hadesla ayTOHOMMje BOJbe KOJI yTOBapama, YTu-
Jy Ha Cafip)KMHY 3aKOHCKUX ofipefiaba y rpaHMIlaMa Koje feMHMIIIe 3aK0H, T1a
U U3BAH THUX IPAaHULIA.

Melyco6Hum ogHOC 3aKOHA, KOTIEKTUBHOT YTOBOPA, IPABWIHNKA O
papy u yrosopa o paagy (30P, un. 8-11)

OcHoBHa MOMA3UIITA 3a NUCTUHKUMjY MIMIIEPAaTUBHUX M IMUCIIO3M-
TUBHNUX HOPMU Ha/lasuMo y ofpendama wi. 8 — 11 3OP. IIpema HaBemeHUM
oxpenbaMa, y KojuMa Ce jacHO IIpelio3Haje Hade/lo Xujepapxuje IpaBHNUX
aKaTa, IOC/IOflaBall CBOjUM OIIITMM aKTOM ¥ YTOBOPOM O pajy MOXe Ja
yTBpAY, kKako Beha, Tako 1 mpyra mpaBa 1 60Jbe YCTIOBe pajia 3all0C/IeHNMA Y
OJJHOCY Ha CTaHJapje Koje IPOIMCYyje 3aKOH, a/li He MOXe Jja IOCTyla y
CYIIPOTHOM CMeEpY.

AyTopu yKasyjy Ha uUMIbeHUIy Ha Cy, aHamMsupajyhm Ha mecermHe
OMNIITUX AKATa ITOC/IONABALIA, JOIUIN JI0 3aK/by4Ka /]a TIOCTIOABIY He KOPICTe
MoryhHOCT HOpMUpamwa JPYTUX, HOBMX IIPaBa 3a 3aIloC/IeHe, a a MoryhHocT
HOpMMpama IIpaBa Beher o6uma y ogHocy Ha mpepiBubena (mpomnycana y 30P)
KOPICTe BeOMa PETKO.

Oppenbom wi. 9 ct. 1. 30P cankiuoHNCcaHa je cuTyanuja y Kojoj ce
OIIITYM AaKTOM IIOCTIOfaBIla WIM YTOBOPOM O pafy yTBpDyjy HemoBosbHUju
YC/IOBM pajia of] OHUX Koje IIPOIINCYje 3aKOH TaKoO IITO, Y CKJIaJly Ca OCHOBHUM
Ha4ye/IoM XMjepapxuje IpaBHUX aKaTa, CIefy IONTOBabe IPUHIUIIA IpUMaTa
IIpUMeHe 3aKOHa Kao aKTa jaue IpaBHe cHare. Vcty mpuHiyum Tpeba mpume-
HUTU U Kajja OIILITH aKT WIK YTOBOP O pajy cajpKe Mabe IIpaBa Of] OHMX Koja
IIPOIINCYje 3aKOH, MAKO TO 3aKOH M3PMUYMTO He HaITallaBa.

CaHKIMja HMIITABOCTH Ofipefaba yroBopa o pafy Kojuma cy Ipef-
BubeHN HeIoBO/BHMjM YCIOBYM pajja (aHAJIOTHO, M IIpaBa Mamer o0yuMa), y
OJJHOCY Ha OHeE KOje IIPOINCYjy 3aKOH M OIIITY aKT IIOCTIO0/aBIa, Ka0 ¥ OHMUX
ofipenaba yroBopa o pamy Koje ce 3aCHNMBAjy Ha HeTAYHOM O00aBellITe’my Of
CTpaHe IIOCHOZaBlia, JOJATHO HaI/IallaBa MMIIEPATUBHY IPUPOJY HOPMMU
30P y kojuma fros1asu 1o MpuMeHe HadesIo Xmjepaxuje mpaBHuX akara (3OP,
1. 9 cT. 2).

IIpaBo ma ce 3axTeBa yrBphuBame HUINTAaBOCTU IIpel HAUIEKHUM
cyzoM, He 3actapeBa (30P, wi.11). OBe 3akoHCKe ofipen6e ¢y KOMIaTnOuIHe
OIIITeM TPaBWIy Jia HUIITaBe YTOBOpHe ofipebe He MOTY KOHBAIMAMNPATH.
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Ocraje HejacHoO 3amTo 3OP ynotrpebom peun ,,yIBphyje ce” ymyhyje Ha mexsa-
paTopHy Ty>x6y us 31111, a He Ha KOHCTUTYTUBHY TY>X0y K0ojoM 61 3aroc/ieHn
3aXTeBao IIOHMIITAj HaBeJleHNX ofpenada.

30P perynuie u nutame xujepapxuje usMehy caMux KoMeKTMBHUX
YTOBOpa, I1a Ce TAKO KOJIEKTMBHUM YTOBOPOM KOJI ITOC/IOflaBlja He MOTY YTBp-
AUTH Maiba [IpaBa U HEIOBOJ/BHM)jM YCIOBU Pajia Of OHMX yTBpheHmx moce6-
HUM OIHOCHO OIIITYM KOJIEKTUBHJM YTOBOPOM. VICTO IpaBWwIO BaXKu U Kajja
je ped 0 moce6HOM KOJIEKTMBHOM YTOBOPY Y OJHOCY Ha OIIITH KOJIEKTUBHU
YrOBOP Ko IIpaBHM aKT jade rpasHe cHare (30OP, wr. 10 c1. 1. n 2).

3acHuBame pafjHOT OfHOCA

Kop ommtmx ycmoBa 3a 3acHMBambe pajHOT OJHOCA, MMIIEPAaTVBHA
oppenba ce, IpeMa MaTMYHOM PajHOM 3aKOHOJABCTBY, OJ[HOCH Ha TO[[UHE
JKMBOTA: PajiHy OZHOC Ce MO)Ke 3aCHOBATM Ca JIMIIEM Koje MMa HajMmarbe 15
roguHa xuBora (30P, wi. 24 cr. 1). Ca ymieM Koje uMa Mamwe off 15 rojmHa
JKMBOTA, PajjHU OIHOC C€ MOXKe 3aCHOBATM CaMO Y3 IMCMEHY CarlaCHOCT
pojuTe/ba, YCBOjMOLA VJIM CTapaTe/ba M aKO TaKaB paji He yIpo)KaBa HEroBO
37paBJbe, MOpaJI ¥ 00pa3oBame, OJJHOCHO aKO TaKaB paji Hije 3abpameH 3aKo-
HOM (30P, wi. 25 ct. 1). OBpe moC/I0maBal] He MOYKe HUIITA MEHATU CBOjUM
ONIITUM aKTOM.

IIpaBMIHMK O OpraHmM3anyju ¥ CUCTEMATU3ALM)I ITOCI0OBa

Koz mpaBmIHMKa O OpraHM3aLMjy M CHCTeMaTU3alji [I0CIOBa, 1Ipeo-
B/1al)yjy nMnepa-TuBHe 3aKOHCKe ofipefioe.

Ob6aBe3HM e/IeMEHTY OBOT IIPABWJIHMKA Cy: 1) OpraHM3al[MOHN JIeJIOBA
KOJ| IOC/IOZIaBId; 2) HA3MB M OINC IIOC/IOBA; 3) BPCTa M CTeIleH 3aXTeBaHe
CTpy4He clipeMe i 4) fpyru oceOHU YCIOBU 3a paj Ha ofpeheHuM nocinosu-
Ma (30P, u. 24 ct. 2). QakyJITaTUBHY €/IeMeHTH, yBefeHu HoBemama 30P us
jynma 2014., cy 6poj usBpiuniana 1 MoryhHOCT IBOjHMX KBa/myKayja.

Kop mpaBuiHKMKa O OpraHMsaliyji ¥ CUCTeMAaTU3aLNjy IOCTIOBa, JIC-
HO3NUIIMja IOCTIOfABIA Ce CBOAM caMoO Ha yTBphuBame ,pyrux moce6HuX
yCIoBa 3a pajy (3Hame CTPAaHUX je3VKa, TOAMHE MICKYCTBA HA MCTOM IIOCTY,
II0CeJlOBambe BO3aUKe H03BOJIE, UTT).

CBa ocTaja muTama Koja ce TUUy 3aCHMBamba PATHOT OJJHOCA pery/Inca-
Ha Cy ofipeib6aMa UCK/bYIMBO VMIIEPATUBHE IPUPO]IE.
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Yrosop o pagy

Basxehn 30P cTporo merepmunmiie ¢opMy U CafipKUHY YLOBOpa O
pazy, He ocTaB/bajyhut IpoCcTOp 3a AVMCIO3UTVBHE MHTEPBEHINje II0CTIO0aBIIA.

MmMnepaTtnBHOM ofpen6oM crasa 1. y wiany 33. 30P, y 13 Tavaka Tak-
CaTMBHO je yTBpheHa cafgpkuHa yroBopa o pagy. Hosemama 30P us 2014.,
Opucana je MoryhHOCT yroBapama ¥ APYIMX IpaBa U o6aBe3a“. 3aKOHCKO
yCI0B/baBalbe Calp>KMHE YTOBOPa O pajly II0jadaHo je 1 ofipef6oM Koja IIpo-
IICYyje Jla ce TUM YTOBOPOM He MOTY YTBPAMUTU Maiba IIPaBa M HEITOBO/bHU)U
YCTIOBU pajia off IIpaBa ¥ yC/IoBa YTBphHEHNX 3aKOHOM M OHMIITHM akToM. OBO
rOBOPM Y IIPUJIOT CTaBY Jja YTOBOP O pajly Cliajia y TPYIly aIXe3MOHMX YrOBOPa,
¢ 003MpoM Ia 3aIOCIeHN, CyOOpAMHUpPAH IOCIOAABIY, He MOXKe 3HadajHMje
lla yTU4de Ha HeroBy Calip)KMHY Y OTHOCY Ha TEKCT KOjU je CacTaBMO IIOC/IOfa-
Ball Kao jaya yTOBOPHA CTpaHa.

Hosuny mpepcraBba 1 ofpenba crasa 2. y Wwi. 33., IO K0Ojoj yTOBOp O
pazy He Mopa Jia Cafip>kI eJieMeHTe U3 cTaBa 1, Tau. 11 - 13 30P, (enemenTn 3a
yIBphuBame OCHOBHe 3apajie, pajHOI YYMHKA, HaKHAje 3apaje, POKOBU 3a
VICIUIATY 3apajie U Jp.), C TUM IITO y TOM CJIy4ajy y YTOBOPY O pajly Mopa Jia ce
Ha3Ha4M aKT KOjUM Cy Ta IIpaBa yTBpheHa y MOMEHTY 3aK/byderba yTOBOpa.

Ha npaBa u o6aBese Koje HIUCY yTBpleHe yTOBOPOM O pafy, IpUMemby-
jy ce ompenbe 3aKOHa M OIIITET aKTa IIOC/IO/ABIA HEMIOCPETHO, ITO yKasyje
Ha CYICUAMjapHY IPUMeHY 3aKOHA I OIILITET aKTa. YTOBOP O pamy MMa Ipu-
MaT y OHOCY Ha 3aKOH J OIILITHU aKT y MPMMeHM HOBJX, APYTUX IIpaBa 3aIo-
CJICHOT 1 TIpaBa Koja Cy YyTOBOpOM peryimucaHa y Behem obumy y ogHOCy Ha
IIpaBa 3alI0CTIEHOT YTBphHeHa 3aKOHOM ) OIIIITHM aKTOM IIOCTIOfIaBIIa.

Crynmame Ha paj,

Marepuja crynama Ha paji je perycaia HopMaMa JCK/by4uBO MMIIe-
paTuBHe npupoge Oynyhnu ma yMa Be/MKY 3Hadaj, ¢ 003MpoOM Ha TO Jia 3aIo-
C7IeHM OCTBapyje cBa IpaBa 1 o6aBe3e IaHOM CTyIama Ha paj.

IIpo6uu pag

MHcTUTYT TpoOHOT pajia je GakyaTaTuBHE MPUPOJE, LITO 3HAYM A He
Mopa OUTH YTOBOPEeH, HUTY Pery/icaH ONIITUM akToM nocnofasna (3OP, wi.
36). Y oxgpenbama Koje ra peryanily, CTUdy ce MMIIEPaTUBHY ¥ UCIIO3UTHBHI
eJIeMeHTH, C TUM HITO NpeoBrtabyjy aucnosntusHe HopMe. Ha mpumep, nmrre-
paTBHOM ofpef6oM je yrBpheH MakcuMyM Tpajama MpoOHOT pama (6 Mece-
1), & MMHJIMYM je OCTaB/beH JVCIIO3UIUjI TOCTIO/IaBLa.
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Ocranu yropopu 30P

Y pen ocranux yropopa npema 30P, yrase yroBop o pazy: Ha ofpebe-
HO BpeMe, Ca HEIYHUM pPaJlHUM BpPEeMEHOM, Ha IIOCJIOBMMa ca nosehaHuM
PU3NKOM, 32 06aB/batbe II0CTIOBA BaH IIPOCTOPHja MTOC/IOABIIA ¥ PAIHI OJJHOC
ca KyhHum nomohuum ocobmeM. Ped je o pakynraTuBHIM yTOBOpMMA, Y Koje
CY MHKOPIIOPYICAaHM ¥ T3B. (pIeKCHOVTHN 0O/IMIM 3aII0NUbaBalba.

YHyTap HOPMaTHBHOI KOPIIyCa OBUX YTOBOPA 3aCTYI/beHE Cy MMIIEpa-
TUBHE U IMCIIOSUTUBHE HOpMe. VIMIepaTuBHE ce 0JjHOCe YITTaBHOM Ha POKOBE
Tpajatba 0BUX (riekcnOMIHMX 06/MKa 3alolUbaBaba (HIIp. IIpeMa HoBelaMa
u3 jyma 2014.1., pan Ha onpeheno Bpeme 360or nmosehanor obuma mocaa Moxe
Tla Tpaje Hajayxe 24 mecewra — 30P, wi. 37 cT. 2).

3aHMM/BYB je IpuMep cUMOMO3e VMIIEPATUMBHUX M AUCIIO3UTUBHUX
HOpPMM KOJi pagHOr ofHoca ca KyhuuM nmomohnum ocobmem (30P, um. 45):
JIVICTIOSUTBHOM OJIpefi0OM ce OCTaB/ba MOIYNHOCT Jie/IMMIYHe UCIIaTe 3apa-
le Y HaTypy, JIOK Ce MMIIepPAaTUBHOM IIPOIINCYje Jia Ce BPEeNHOCT JaBama y
HATypy MOpPa U3PA3NUTH Y HOBILY, C TUM IITO Ce Jieo 3apajie o6aBe3HO oOpauy-
HaBa 1 uciwahyje y HOBIY 1 M3HOCH HajMame 50% 3apazie 3amocesor (30P,
1. 45, cT. 2, 3 1 4).

Oo6pa3oBame, CTPYYHO 0CITOCO0/baBambe M yCaBpUIaBahe

ITocnopasal je myxxaH fa 3amocieHoM omoryhu obpasoBame, CTPYYHO
ocrioco6/baBame U ycaBplllaBame Kajja TO 3axXTeBa IOTpeba ITpolleca paja u
yBODheme HOBOT HauMHA U OpTraHM3alyje pajia, a 3aMOC/IeHN je Y>KaH Jia ce y
TOKY pafia oOpasyje, CTpy4HO ocrioco6/paBa 1 ycappiuasa 3a paf (30P, wr. 49
cr. 1.1 2).

Ose HOpMe Cy MMIepaTuBHe, AedUHNUCAHE Y ,HajTBpheM“ 06/MmIKy —
YIOTpeOOM peun ,,iy>KaH".

Pagno Bpeme

Hleduuunyja pagHor BpeMeHa je perymicada ofpen6om wiad 50. cT. 1.
30P. Ihen nmiepaTuBHM KapakTep JJOKasyje yrorpebda pedn ,Jy>KaH“ Koja ce
OZIHOCH Ha 00aBe3se 3aMOCTIEHOT.

Jy>KxuHa paIHOr BpeMeHa je pery/ycaHa ca ABe MMIIEpAaTMBHE HOPMe,
IIpUMapHOM ¥ JonyHCKoM. IIpumapHa je oHa Koja yrBpDyje fa myHO pamgHO
BpeMe M3HOCK 40 4acoBa CeMMYHHO, A JIONMYHCKA OHA KOja IPOIMICYyje Oe3y-
CJIOBHM MMHMMYM o] 36 qacoBa cegmmyaHo (3OP, wn. 51 c1. 1 u 2). Onpenbe
30P o cxkpaheHoM pajHOM BpeMeHy Cy ABOCTPYKO MMIIepaTuBHE IIpUpoJie 1

143



1-3/2018. I paroby6 Cumonosuh, Chexxana ViBanosuh (ctp. 139-154)

TleTepMMHVICaHe CY TeXMHOM M 3JpPaBCTBEHOM MIKO//BMBOIINY IOCTOBa ca
noBehaHNM pu3KMKOM Ha Kojuma 3amocienu pagu (30P, wt. 52 ct. 1).

IIpexoBpemenn pap,

IIpekoBpeMenn paj je peryincad UCK/bY4NBO MMIIEPATUBHUM OfIpe]-
0aMa Koje IIpOINCYjy C/Iy4ajeBe y KOjuMa II0CTIO/jaBall MOXKe YBeCTM IIPeKo-
BpeMeHU pafl, AY>KMHY IIPEKOBPEMEHOT pajia Ha JAHEBHOM U CeIMUYHOM
HIBOY, Kao 1 3a6paHy yBobhema IpeKoBpeMeHOT pafia 3all0C/IEHOM KOjy paju
ca ckpahenuMm pagHum BpemeHoM. (30P, wi. 53). VMmepatuBHa npupopa
OBUX ofipefflaba yKasyje [ja IIOC/IOaBall IIpeKOBpeMeHOM pafy Tpeba ma mpu-
Nasy OIIPe3HO, PyKoBofehm ce MCKBYUYMBO CTBapHOM NOTpe6oM. CXOmHO
Havesy YCKOT TyMaderba M3y3eTaKa, paji Iy>KU Off IIyHOT paJHOT BpeMeHa He
MOJXKe Ce YBOIMTU MUMO C/y4ajeBa IIPOIMCAHUX 3aKOHOM M OIIITUM aKTOM
IIOCTIOMIaBIIA, TUM IIp€ LITO je OTPAHMYEHO PAJHO BpeMe YCTaBOM ¥ 3aKOHOM
3arapaHTOBAHO IIPABO 3AIIOC/IEHOT.

Pacniopepn pagHOr BpeMeHa

Hosemama 30P n3 2014. sakoHozaBal je Moc/Io/jaBIly OCTaBMO IINPO-
Ky OMCIO3MLMjY KaJl je ped O paclopefy pafHOT BpeMeHa YHOIIemheM pedn
»110 TIPaBWIY“ y K/by4He ofipefibe Koje pery/mily paclopes pafjHOT BpeMeHa:
pajHa ceiMuIia Tpaje IO IIpaBWIy IIeT pajHUX JIaHA; PajHU JlaH Tpaje, 110 Ipa-
BTy, ocaM 4acoBa (30P, wi. 55 cT. 1. 1 3).

IlyreM pacrmopefia pajHOI BpeMeHa IIOC/IOfiaBall BpLIM PaBHOMEPHO
cBohemwe yKymHOTr ropuiImer (GOHIA PaJHOT BpeMeHa, CellapaTHO Ha pajiHe
llaHe, pajiHe ceIMULIe M Mecelle, TP YeMy ce Mopa ApKaTu 40-4acoBHe pajiHe
cemvutie. [TocmopaBan, mame, pacropeioM pafHOr BpeMeHa yTBpDhyje 6poj
pafiHuX JjaHa y ceAMMIH (IIeT W/IM IIeCT) Y pacIopey] JHEBHOT pajia, y3 Moryh-
HOCT yBODema K/IM3HOT pajfHOT BpeMeHa.

Tako, Iocl0KaBal; MOXKe OIILITIM aKTOM [ja yBelle LIeCTONHeBHY paji-
Hy CeJIMUIIY 3a CBe 3allOC/IeHe WIN II0 OPTaHM3ALMOHUM Ile/IMHaMa U Ja y
OKBUPY e ofpehyje 6poj pajHNX YacoBa Ha JHEBHOM HUBOY, & MOXKe PafHy
ceMMLy Ja opranusyje Ha apyryu HaunH (30P, i 55 cT. 4).

[Ipn yrBphuBamy KOHKpeTHOI pacliopefia pafiHOI BpeMeHa, [10C/Ioha-
Bal] IPBEHCTBEHO BOMIM pavyyHa O IPUPOAN AETATHOCTY, OPTaHU3AL )y pajia U
paluoHamHoM Kopuithemwy cpeficTaBa pajia.
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Hpepacnonena pagHOI Bp€EME€HaA

Kopm mpepacrniofienie pajHOT BpeMeHa IIpeoBnalyjy AmcrosutuBHe
oppenbe (30P, ui. 57- 61), ¢ TuM mro nocroju cagejcrso usMmehy obe Bpcre
HOPMIL.

Haunn 1 BpeMeHCKM OKBUP (IIepyMOZ Off IIeCT Mecelly) IpepacIoferne
pazHOT BpeMeHa yTBpheHy cy MMIIepaTuBHOM ofpef6oM wiaHa 57 cT. 2 30P.
Mebyrtum, 3akonckom HoBHOM (HOBesre 3OP u3 jyma 2014), koja pencras/ba
CIIOj MUCTIIO3UTUBHE M MMIIEPATUBHE HOPME, PeIAaTUBMU30BaHa je KOTeHTHOCT
HaBefleHe ofjpefiOe MPOMICHBabeM Jia ce KOTeKTMBHYUM YTOBOPOM MOXKe YTBP-
IUTH [ Cce TIpepacIiofiesia pafHOT BpeMeHa Kpehe y mepuofy /10 ieBeT Mecel,
Te JIa Ce He Bedyje 3a KaJIeHJapCKy TOIMHY.

Hohnu pag n pag y cMmenama

Hohuu paj u paj y cMeHaMma yiase y KOPITYC TEIIKUX YC/IOBa paja, Ia
Y peryatuBy HOhHOT M CMEHCKOT pajia IOMIHMPAjy MMIEpaTHBHEe HOpMe ca
BHIIIe ITpoIcanmnx ob6asesa 3a nociopasia (3OP, ut. 62. u 63).

OpMopu - y TOKy pajia, ZHEBHU U HelebHM

[IpaBo 3amoc/IeHOT HA OIMOP Y TOKY pajia, T3B. may3a (30P, wr. 64 u
65), peryncaHo je y cuMOM0o31 JUCIO3UTHBHIX U UMIIEPaTHBHUX ofipenaba.

VIHTepecaHTHa je, ca CTaHOBMINTA (He) ITO3HaBalba je3nKa, UMIIepaTHB-
Ha ofipen6a wiaHa 64 cr. 4 30P koja mpomucyje 1a 0MOp Y TOKY JHEBHOT
pajia He MOXKe Jla ce KOPMCTY Ha ITOYEeTKy U Ha Kpajy pajiHoT BpeMeHa (Tj. 1Ba
nyTa). BesHuk ,,u“ morpemHo ymyhyje Ha KyMynanujy nepuoga xopuurhema
OfIMOpa Y TOKY pajia. YMecTO Be3HMKa M TpeOasIo je yIoTpeOUT pacTaBHY
pedlly ,HM" KOja He JJOBOJM /IO HEIOyMUIIa y TyMadyemy TeKCTa 3aKoHa (Ipa-
BIJIHA pedlia ,,HN“ O1Ia je IPUCYTHA Y HAllleM CTapyjeM PajjHOM 3aKOHOJaB-

CTBY).

JlHeBHU OZMOp je peryamcaH UMIepaTMBHUM ofpef6aMa wiaHa 66
30P. VMmniepatuBHN KapakTep TUX ofpenada je odekysaH, 6yayhu fja JHeBHU
OZIMOP 3aII0C/IEH) KOPYICTH Ca IJMJbeM PellpofiyKOBatba pajiHe CHare ¥ CIloco0-
HOCTH.

U xop Helle/bHOT OJMOpa Tpajaibe je ypeheHo Ha uMIIepaTHBaH HAUNH
oppenbom wiaHa 67 c1. 1. u 2. 30P, ¢ TMM WTO je y cTaBy 3 MCTOr WIaHa 3aKO-
Ha TOC/IONABIly OCTaB/beHa MOTYhHOCT fucmosmiuje fia, yMecTo Hefebe,
ofipefiu APYTU faH 3a Kopuitheme Hefle/bHOT OIMOpPA aKO IPUPOJiA MOCIA U
OpraHusanmja paja To 3aXTeBajy.

145



1-3/2018. I paroby6 Cumonosuh, Chexxana ViBanosuh (ctp. 139-154)

T'ogummy ogmMop

IIpema nosenama 30OP us jyma 2014. 3amocieny ctude IpaBo Ha TOJM-
IIIbY OIMOP Y KaJIEHJAPCKOj TOIMHM [IOC/Ie Mecel] JaHa HelIPeKTHOT paja of
JlaHa 3aCHMBaba PaJHOr OfiHOCA Ko mocnogasua (30OP, wi. 68 cr1. 2). 3amo-
C7IeHM He MO>Ke JIa ce OfjpeKHe TpaBa Ha TONMUIBY OAMOP, HUTU MY ce TO IIpa-
B0 Moxe yckpartutn (3OP, wi. 68 ct. 4). OBze ce pajy 0 ,9UCTO“ MMIIepaTuB-
HUM HOpMaMma.

CarnacHo ompen6u wraHa 69. ct. 1 30P oppebuBame myxuHe romm-
LIber OfMOpa je Y AMUCIO3UIVMjU IIOCIOAABIA, aly 3aKOH Ha JVIMIIepaTMBaH
HauyH yTBphyje Hajkpahe Tpajame romummer ogMopa — 20 pajHuX jaHa. Y
oppehuBamy myxmHe rogymumer oxmopa 30P HacraB-/ba NyT cuMOMO3e
VIMIIEPATUBHUX U JUCIOSUTUBHUX HOPMM TaKO LITO YCTAHOB/baBa HEKOIUKO
Mepwia 3a yBeharbe TOAUIIIBET OMOPA, JOK OCTa/Ia MEPWIa MIPEIYIITa BOJBI
IOCTIOABIA fIa MX Ofpeay OIIUTIM aKTOM WM YyToBopoM o pany (3OP, wr. 69
CT. 2).

Hosemama 30P us jyma 2014. ocrap/beHa je HeJOyMuIla Kajja je ped o
KopuIhemwy rofyIImer 0Mopa y AeoBUMa. AyTOpH Cy MUIIJberba Ja 611 Tpe-
6aj10 Ha MIMIIepaTVBaH HAYMH OFpeAuTy Opoj THX [leJIoBa KaKo ce CBpXa rofjy-
IIbEr OfMopa He OM obecMMCIWIA, LITO Ce JlellaBa y Cay4ajy Kopuirhema
OBOT OJIMOpa Y TpM — YEeTUPU M BUILE JIET0Ba, 3a 1Ta HoBene 30OP us jyma
2014. mpyxajy moryhHocr.

Kox pacnopesa xopuihema ropumwer ogmopa (3OP, wi. 75) nocro-
ju cuMOMo3a MMIIEpaTMBHUX M JMCIO3UTVBHUX HOPMHU, Koje 00e36ehyjy
ycxnahuBame 00jeKTMBHMX IOTpeba IocIofaBLa (mpomeca pajfa) u cybjek-
TUBHUX HOTpeba 3ar10c/IeHor. 3aKOHCKe HOBMHE [1ajy MOTYhHOCT KO/IeKTUBHOT
Kopuirhemwa TOAUIImBET OMOPa, Ka0 M MOTYhHOCT JOCTaB/bama pellema O
Kopuiihewy rofylmer 0Mopa 3aIl0CTIEHOM Y e/IeKTPOHCKOj Gpopmu (muco-
3UTUBHe ofipenbe).

Hosemama 30P us jyma 2014. yBefieHa je HOBUHA Y BULY MMIIEpPAaTUBHE
HOpMe V ,HajTBpheM” 06/1MKy, Koja Ipomucyje fia je IMOCTOfABAI] AyXKaH Ja
3aII0CTICHOM, Y C/Iy4ajy IIpecTaHKa PaJHOT OJJHOCA, MCIUIATY HOBYAaHY HaKHALY
3a HeyucKopuinheHy, cpasMepHH Jieo TOJVIIHET OJ]MOPa Y BUCUHY NTPOCEUHE
3apajie y mpeTxouux 12 Mecenu. OBa HaKHajia MMa KapaKkTep HaKHaJie LITeTe
(30P, usn. 76).
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ITnaheno oacycrBo

IIpobnemaTuka mmahenor opcycTBa je perymmcaHa KoMOMHalMjoM
VIMIIEPATUBHUX U IVCIIO3UTUBHIX HOPMU.

3aKOHOpaBall, Ha IIPUMED, IPOINCYje HajAYyKU IIepuoj; Tpajarba Ija-
henor ozmcycTBa — 70 meT pagHUX laHa Y Ka/IeH/]APCKO]j TOMIVHY, A/l OCTaB/ba
MoryhHOCT Ioc/ofaBIly fa OMIITUM aKTOM WIN YTOBOpoM o pagy (30P, um
77 cr. 1), npaBo Ha Iu1aheHo OfCYCTBO YTBpAM M Y AyxKeM Tpajamwy (3OP, .
77 cT. 6), Kao ¥ Jia yTBPAiM U ApyTe CIydajeBe Kafla 3allOC/IeHN ¥IMa IIpaBo Ha
nmaheHo offycTBO, y OIHOCY Ha OHe Koje IpenBuba 3aKoH.

Komb6uHanuja MMIepaTMBHUX U AMCHO3UTUBHNUX HOPMM IIOCTOJM U
KaJia 3aKOHOJ]aBal] IIPOIINCYje KPYT JIMIla Koja yase y yxy nopopuny (30P,
1. 77 ¢T. 4), 3aTUM y onpen6u wiaHa 77 cT. 5 Koja OMoryhaBa IIOC/IONIABLY Jja
wiaheno ozcycTBO of06pYU U 3a Apyra /NI KOja XKUBE Y 3ajeJHITYKOM JTOMa-
huHCTBY ca 3amoc/ienny, ma ¥ MOryhHOCT a IOC/IOfaBal] y>Ky IOPOAMILY 13
craBa 4. y wiaHy 77 npounpu Apyrum mnyma (3OP, ui. 77 cT. 6).

AyTopu cMmatpajy fia je kog mwraheHor oficycTBa 103BO/beHA IIpeTepaHa
IMCIIO3MIMjaA TIOCTIOZIaBlia KOja y ce0M HOCK PUBMK Off M3UTIPaBarba CBPXe IIpa-
Ba 3aII0CTIEHOT Ha OICYCTBO Ca pajia y3 HaKHaJy 3apaje.

Hopwma wrana 77 ct. 3 30P (mpaBo Ha mraheHO OZCyCTBO 3a C/Ty4aj
CMPTU WIaHa YXKe IOpojulle U HOOPOBOJ/BHOT JlaBala KpPBMU) je MU3PUUUTO
VIMITepaTHBHE IIPUPOJie U TIPUMemYje ce ex lege.

Hennaheno OJCYyCTBO 1 MUPOBakh€ pagHOT OJHOCA

Hervtaheno opcycrBo je y mormyHoj aucriosuuuju nocnogasua (30P,
1. 78 1. 1).

Y matepuju MupoBamwa pagHor ofgHoca (30P, wi. 79) mpertexxy nmire-
paTuBHe HOpMe. 3aKOH IIPOINCYje MeT CJIy4ajeBa MIUpPOBama IpaBa 1 obaBesa
3aII0CJICHOM, /Il Y HacTaBKy ymyhyje Ha AMCIO3UINIjY IIOCTOfABLA: “OCUM
IpaBa 1 o6aBesa 3a Koje je OIIITHM aKTOM, OFHOCHO YTOBOPOM O pafly fipyra-
unje ofpeheno”. Mmmeparusna Hopma (30P, wr. 79 cT. 2) Hajaxe MOCIOAAB-
Iy Ja MCIIOLITyje IIPaBO 3aIllOC/IEHOT Jia Ce Y POKy Of 15 jaHa on naHa Ipe-
CTaHKa pasjiora KOji je 113a3Ba0 MUpPOBambe pafHOT OJHOCA, BPAaTH HA paj] KOX
nocmofaBia. CYIpoTHO, ako Ce 3aIOC/IeH) He jaBM HA Pajl Y MPONNCAHOM
POKY, IIpecTaje My pajiHi OJHOC.
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Omnmira 3alITHUTA 3aNIOCIEHNX M 3aIITUTA TMIHIX ImogaTakKa

Hopme Koje perymminy MaTepujy OIIITE 3alUTUTE 3aIOCIEHUX U
samTuTe aMYHUX nopartaka (30P, wi, 80-83) cy uMIiepaTuBHe Ipupope u
IIPOMICYjy AYy>KHOCTH ¥ 3abpaHe HajBUILEr CTeIleHa ¥ Ha CTPAHU IIOC/IO/jaBLa
Y Ha CTPaHy 3aIIOC/ICHOT.

3apaja u HaKHaja 3apage

3apafia ¥ HaKHajja 3apafie je 067acT y K0joj IpeTeXxXy MMIlepaTiBHe
HOPMeE Y3 CIIOPAJMYIHO IPUCYCTBO AUCIIO3ULIj€ IIOC/IO/IaBIa.

YBoana HopMa (30P, wi. 104 cr. 1) casp>xy KOMOMHAIMjY MMIIepa-
TUBHE M IMCIIO3UTHBHE HOpMe (,,3aIllOCIeHN JMMa IIpaBO Ha OfroBapajyhy
3apafly Koja ce yTBphyje y ckamy ca 3aKOHOM, OIIITUM aKTOM ¥ YTOBOPOM O
pany”).

Hapenne ompen6e oBOT WwiaHa Cy CTpOTO MMIIepaTBHE U OJHOCE Ce Ha
rapaHInjy jefHaKe 3apafie 3a ucty pax. Onpenda o CTPYKTypu 3apaje je caun-
BeHa Off MMIIePaTMBHUX U aucrnosutuBHux Hopmu (3OP, wi. 105 cr. 1).
OcHOBHM ejIeMeHTU 3apajie Cy IPOINMCAaHV MIMIIEPAaTMBHOM HOPMOM, /Il je
OCTaBJ/bEHO IMCIIO3NULMjM ITOCTOfaBLA [ja OIIUTUM aKTOM WIM YTOBOPOM O
pamy mpefBUAM , Y APYTa IpUMama“ Koja yIase y CTPYKTYpy 3apage. Jlucmosu-
L[MjJ TIOC/IOJABIIA je OCTaB/bEHO U JIa CBOjUM aKTHMa KOHKpETU3yje eJleMeHTe
PaIgHOTr YYMHKA YMjyi Cy OCHOBHM €/IeMeHTH IIPOIMCAHN UMIIepaTUBHOM HOp-
MOM (KBIUTET M 0OMM TOC/IA U JIP.).

Hajseha pucnosmimja mocimomaBia mocToju Kajj je ped o 3apajama.
YroBopoM 0 pajy ce MO>Ke YTOBOpUTM 3apama y BeheM M3HOCY O OCHOBHe
(30P, . 107 cT. 4) 1 TO Ca eKCIepTUMa, Crenyja/micTMa 1 CJL., Kajila 3apaja
IIOCTaje IpeMeT MperoBaparbha U U3pa3 ayroHOMMje Bo/be YTOBOPHUX CTpaHa,
4yMe Ce YMHM M3Y3€TaK Off IIPaBIIa Jia jeé YTOBOP O Pajly afXe3MOHM YroBOp,
Tj. yTOBOP KOjy CaulibaBa II0C/I0/jaBall, a 3all0C/IEH) MY IIPUCTYIIA.

Opnpen6be o ysehanoj sapagu (30P, ur. 108 ct. 1) mpezcTaB/bajy KOM-
OMHAINjy UMIEPaTUBHUX U IUCIOSUTUBHUX HOPMH, ca IpeumyhctBoM muc-
I03MLMje ITOC/IOAABLA, ITO jé HapOYMTO JICKa3aHO KopumhemeM pedn ,Haj-
Mame“. Tako mocmomaBal; uMa MoryhHOCT Jla 3apajly 3aIllOCIEHOT IO OCHOBY
pajfa Ha JlaH [IP>KaBHOT NIpasHUKA, pajia HOhy, IpeKoBpeMeHOT pajia U MUHY-
JIOT pajia YTBPAM Y LIpoLleHTy BeheM Off OHOT KOjy IIPOIINCYje 3aKOH, /i He 1
MambeM.

ITTo ce Tue MuHyNOT pajga, HoBesmama 30P us jyna 2014., mpexgsube-
HO je Jia ce MIHY/IN paJ] yTBphyje camo 3a IIyHe TofMHe pajia IIpoBefieHe Y paj-
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HOM OfJHOCY Kof| mocofaBia. MebyruM, umajyhu y Buny onpen6y wiana 8.
cT. 2. 30P, 110 K0j0j ce OIIITUM aKTOM ITOCIOAABIA MOTY YPEIUTH ITIOBO/bHYja
IIpaBa Off IpaBa yTBphHeHNX 3aKOHOM, IIOC/IONABLY je OCTaB/beHa MOryhHoCT
fla 3aII0CTIEHOM IIPM3HA M MUHYIM Paji 3a CBaKy IyHY TOAMHY IIPOBEEHY Y
pagHOM opHOCy. IIpakca moKasyje /ja IMOC/IIONABIM BeOMa PeTKO KOPUCTe OBY
MoryhHocT mmcnosunuje, Beh mpuberaBajy pememy us Hosema 30P, kao
IIOBOJBbHUjeM 3a cebe.

BpxyHnan mucnosuiiuje nocofaBla IPUCYTaH je y ofpenou wiaHa 108
ct. 4 30P (HOBese), 1O K0jOj MOC/IOAABAL] MOXKE JIa IIPeBUY U Jpyre CIyda-
jeBe y KOjuMa 3aIl0C/IeH) MMa IpaBo Ha yBehany 3apasy (HIIp. y c/Iy4dajy cMeH-
CKOT pajia).

Onpenbe o Munumantoj 3apagu (30P, wi. 111 - 113) cy uMiiepaTus-
HOT KapakTepa.

Oppenbe Koje perymuiny HakHagy 3apagie (30OP, wr. 114 - 117) u ocra-
ne ofpenbe Koje ce TMUy obpadyHa 3apajie ¥ HakHafie 3apajie, eBUICHINjY
3apajie 1 HAKHAJle 3apajie U 3alITUTY 3apajie 1 HakHaje 3apaze (30P, wi. 121 -
123), uMmepaTuBHE Cy IPUPOJIE.

Haknapga TpomkoBa 1 Apyra npuMama

[Ipo6eMaTiKa HaKHajle TPOLIKOBA M IPYruX mpumama (30P, wr. 118-
120) je perynmcaHa YIJIaBHOM [VCHO3UTMBHMM HOpMaMa, a AMCIIO3UIINja
HOCTO/aBlla Hajuenrhe ce CBOAM Ha alTepHATMBHA pellewa. [locmopasar,
TaKo, HUje Iy’KaH Jja ucivrahyje sarmoc/ieHoM HaKHA/Iy TPOIIKOBA 33 JI0/Ia3aK U
OJi/Ia3aK ca pajia YKOIUKO je 06e36e/110 COICTBeHN IpeBo3. OcTana IpuMama
3aII0C/IeHor Cy (pakyaTaTuBHe Ipupopie (jyOwriapHa Harpajga M commjapHa
OMOh) 1 y IIyHOj Cy AUCIO3UIVjI TTOC/IONIABIIA. YKOINKO X, MelyTum, npep-
BUY OIIITUM aKTOM W/IM/Y YTOBOPOM O pPajly, Y3 IIpelM3Mparbe YClIoBa 3a
OCTBapeme IpaBa (HIp., yoIoB O6poja ToAMHA pajia 3a jyOWIapHy Harpamy),
HOCTIOfABAll je y>KaH Jla Ta TpaBa 3aIll0CTIeHOT M peajnsyije.

Onpenbe Koje pery/miy Ipasa 3all0CJIeHOr KOJ| IIPOMeHe IOC/TIONaBIia
1 ofpende Koje pery/ily BUIIAK 3aIIOC/ICHUX CY MCK/bYYNBO MMIICPAaTHBHeE.
Taxse mpupopie cy u ofipenbe Koje pery/miny 3abpaHy KOHKypeHIuje, Y3 CaMo
jemHy JUCIIOSUTHUBHO — MMIIepaTUBHY (orpaHMdaBajyhy), o kojoj 3abpana
KOHKYpeHIIUje, aKo ce TaKBa K/Iay3y/la yrOBOPM, He MOXKe Jia Tpaje Hy>Ke Of
JiBe TOIMHE.
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Haxknapa mrere

IInTama OATOBOPHOCK 3a HAaKHAJy IUTeTe, KAKO 3aIlOoC/IeHOT,
TAaKO U [IOC/IOJIABLIA, KOjy IIpeTpIle Ha pajly WIN y Be3) ca pajioM, pery/amcaHa
Cy HOpMaMa MMIIEPATHBHOT KapaKTepa.

Ynaibe}be 3aIMOCIIEHOT C€a pajga

Ypameme 3aIloc/IeHOT ca pafa Moxke 6utu daxynratusao (30P, wi.
165) u o6asesHo (30P, w1 166), mTo yKasyje Ha KOMOMHALIN}Y AUCTIOSUTUB-
HUX ¥ UMIIEPAaTUBHUX HOPMMU.

Kon ¢akynratusHe cycneHsmje, 3alloc/ieHN MO>Ke OUTH IPUBpPeMeHO
yHa/beH ca pajia YKOIMKO CYy MCIYHeHU 3aKOHOM IIPOIMCAHMU YCTIOBM: Jia je
IIPOTUB Hera 3aIl04eTO KPMBUYHO FOHeHe 300T KpUMBUYHOT fiefla YIMEeHOT
Ha pajly WIN Y Be3!U ca PaJioM, Jla 3aII0CTIeHN YTpo>kaBa MMOBUHY Behe Bpes-
HOCTM TIOBpeJIOM pagHe oOaBese WJIN HEIOIITOBalbeM pajiHe JUCHUITINHE, [ja
je mpupoza moBpeze pajHe obOaBese TakBa Jla He MOJXKe [la HACTaBM paj KOJ
IIOCJIOaBIIA....

O6aBesHa CycIleH3Mja IIOCTOj} Kafla je 3aIlOCTIEHOM pelllelbeM Hajyle-
JKHOT opraHa ofipel)eH IpuTBOp. 3aII0C/IeHN ce Y TOj CUTyaluji 06aBe3HO yria-
JbaBa ca pajia off IPBOT JlaHa IPUTBOPA, IOK MCTU TPaje.

Octasne ozpenibe Koje peryminy muTame CyclleH3nje Cy MMIlepaTiBHe
npupope (30P, wi. 167-169).

VIsmena yrosopa o pagy

Y MaTepuju u3MeHe YroBOpa O pafy, YIBpheHe y Tpu o6nmKa, cagprKa-
He Cy M JIVICIO3UTUBHE ¥ IMIIepaTHBHE ofpefioe.

Y unany 171. ct. 1. 30P cappyxanm cy, y 1iecT Tadaka, pasjaosu 360r
KOjUX ITOCTIOfIaBall 3aloC/IEHOM MOXKe Jla IIOHYIM U3MEHY YTOBOPEHUX YC/IOBa
paga (aHeKkc yroBopa o papny) y3 oppen6y mmiepaTuBHe Ipupope (cras 2.
VICTOT YIaHa) Koja lepuHuIIle IojaM ofiroBapajyher mocia Ha Koju 3aIoCeHN
MoO)ke OUTM ITpeMellITeH TTyTeM aHeKca, Kao M0cao 3a uuje ce obaB/bame 3axTe-
Ba JICTA BPCTA JI CTEIIeH CTPYYHe CIIpeMe KOji Cy YIBpheHn yroBopom o pany.

IIponenypanne obaBese MOCIO/aBlia KOJ| M3MeHe YTOBOPEHMX yC/TOBa
paja cy mMMIlepaTMBHE IPUPOJE. Y3 aHeKC yroBopa O pajy IOC/IOMaBall je
Iy>KaH Jla 3aII0CTIEHOM [IOCTaBM IMCMEHO o0aBellTerbe Koje CafipsKil pasjiore
3a 1oHyheHy aHeKc, POK 3aII0C/IEHOT 3a U3jalliibelbe U IIpaBHe II0CTIefiuLe Koje
MOTY Jla HACTaHY HeMOTINCUBambeM aHeKca yroBopa o pany (30P, wi. 172 crT.

1).
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JIMcTIo3sUTHBHY KapakTep uMMa 1 ofpenda wiaHa 172a ct. 1 30P, yBe-
fena HoBemaMa 30P us jyma 2014, o xo0joj mocmofjaBal;, MoKe 3aIll0C/IEHOT, Ha
OCHOBY pelIemba, 6e3 IOHyIe 32 3aK/byderbe aHeKCa, 1a IIPUBPEeMeHO IIpeMeCcTH
Ha JipyTe ofiroBapajyhe mocimose y cyd4ajy morpebe ma ce oppehenn mocao
u3BpIM 6e3 ofarama. OBaKaB IpUBpPeMeHN IIpeMellTaj MOXKe TpajaTu Hajmy-
e 45 paJJHIX JJaHa y mepuofy of 12 Mecenu (MMIepaTUBHM Jieo ofpende).

IIpuBpeMenu INpeMellTaj 3allOCIEHOT Yy APYTO MECTO pafia, OJIHOCHO
KOJI IPYTOT TOC/IO-AaBLa, IPefiCTaB/ba CBOjeBPCHY CUMOMO3Y AMCIO3UTIBHIX
u umnepatuBHux Hopmu (3OP, wi. 173. u wi. 174). ITocmomaBar Moxxe 3a1o-
CJIEHOT Jla IIPEMECTH Y IPYTO MECTO Pajia MM KOJ| SPYroT II0C/IO/aBLa CaMo
aKO CY MCIYIbeH) 3aKOHOM ITPOIINICAaHY YC/IOBH.

IIpecranak pagHor ogHOCa

n KOJ OTKa3a yrobopa O pagy MMaMO IIpUCYCTBO MMIIEpAaTUBHUX U
AUCITIO3UTUBHUX HOPMMU.

Op cepaM Tavaka ofpenbe wiana 175. 30P koje cagpyke pasjore 3a
IIpecTaHaK pajlHOT OJJHOCA, TPYU Cy MMIlepaTUBHe, a TP IMUCIO3UTUBHE IIPU-
porne. Cenma je ynyhyjyher cappskaja.

Paguu opHoC mpecraje: 1) MCTeKOM poKa Ha KOjU je 3aCHOBaH; 5) Ha
3aXTeB POJIUTe/ba WM CTapaTesba 3armociaeHor muaher oy 18 ropnua; 6) cmphy
3aroceHor. OBa Tpy pasjiora CIafiajy y MMIIepaTUBHO IIPaBo.

Pasnosy HaBeieHM y Taukama 2), 3) u 4) uMajy (akyniraTuBHYU Kapax-
Tep U eJleMeHTe AMCIOo3NIMje: 2) Kajja 3all0C/IeH) HAITyHN 65 rOfiMHa XXIBOTA
U HajMambe 15 rofinHa cTayka OCUIypama, ako ce IOCI0aBal I 3aIll0C/IeH) He
JIoTOBOpe fipyraunje; 3) cmopasymoM uaMely mocimozpaBia u 3amnocieHor u 4)
OTKa30M YTOBOPa O pafly Of CTpaHe II0C/IOaBLa WIN 3aII0C/IEHOT.

1 ciiopasym u 0TKa3 yroBopa 0 pajly Kao pasjiosy 3a IIpecTaHaK paji-
HOT OJIHOCA, JJAK/Ie, 3aBlICe Off AMUCIIO3MLIMje II0OC/IOfABLIA M 3AII0C/IEHOT, C TUM
IITO 3aKOH MMIEPATUBHO IIPOINCYje u ofipeheHe my>KHOCTU 32 06e yroBOpHe
CTpaHe, a Y OTy4ajy CIIOpa3yMHOT IIpecTaHKa PafHOT OfIHOCA, U TIpaBHE MOCTIe-
UIe 110 3aIl0C/IeHoT (IyOuTaK IIpaBa 3a C/Iy4aj He3aIll0CJIeHOCTH).

Y gmany 176. 30P cagpkaHo je meT pasjora 3a IpecTaHaK pagHOT
OJIHOCA HE3aBJCHO Off BOJbe ITOCIOMABIIA U BOJbE 3aIIOC/IEHOT, IITO 3HAYM JIa je
Ty ped O CTPOTO MMIIepaTHMBHMM HOpMaMa KojuMa Cy yIBpheHn, He caMo pas-
JI03U 3a IIpecTaHaK PafHOT OJHOCA, Beh 1 JaTyM BeroBor IpecTaHKa.

OTKkasuBamwe yroBopa o pajy Off CTpaHe 3allOC/IEHOT je Y IYHOj JUCIIO-
SULIMJU 3aII0C/IEHOT, C TMM IITO je JIy>KaH Jla MCIOIITYje OTKasHM POK Off Haj-
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Mame 15 faHa (MMIIepaTMBHO) MM TYXKY aKO ce TaKO JOTOBOPU Ca IMOCTIOfaB-
1eM (IMUCIIO3UTUBHO), a/li He Ay>kM off 30 maHa (IIOHOBO MMIIEPaTUBHO).

ITonmasumire 3a OTKa3 yroopa O pajy Oj CTpaHe IIOCIOJaBLA YMHE
HOpPMe 41ja je [UCIO3UTHBHOCT MCKa3aHa peyjy ,Moxe", (3OP, wi. 179), amm y
HACTaBKy ciefie OpojHe MMIepaTHBHe HOpMe Koje o0aBesyjy MOCIOfaBlia 1
KOje y IIPaKc! Kao Aa ,0puiry” MoryhHOCTY AMCIIO3MIje ITOC/IONABIA Kaja je
ped 0 0TKa3y yropopa o pamy. Tako ce crumde yTucak jia je 0Ba BpCTa OTKasa
yroBopa o pafy obnuratHe, a He paKy/ITaTUBHE IpUPOTe.

JIMCTIO3UTUBHOCT je y OCHOBM 11 HOBUX ofjpeiaba wiaHa 179a: mpuspe-
MEHO yJa/berbe ca paga 06e3 HakHaje 3apaje, HOBYaHAa KasHa )M OIIOMeHa ca
HajaBoM oOTKa3a. OBe Mepe IIoc/ofaBal, Moxke yuapehm, amm je myxaH fa
IOIITYje 3aKOHOM IIPOIMCaH MMUT HOBYaHe KasHe (20% OCHOBHe MecedyHe
3apajie) ¥ POK Ha KOju ce KasHa Moxke u3pehn.

Kop oxpenaba koje perymuiny mutarma y Besy MOCTYIIKA KOjy IIPETXO-
[V IPECTAHKY PAHOT OffHOCA, TpeoBal)yjy HOpMe NMIIEPATUBHOT KapaKTepa
(30P, un. 180 - 184).

Oppenbe 30P koje pery/miry IMocTymak y CIy4dajy OTKasa yroBopa o
pazy (30P, wr. 184 - 186) nMmepaTUBHOT Cy KapakTepa. OBUM HOpMaMa Cy
yTBpheHN poK 3acTapenocTy 3a OTKas3MBaimbe YTOBOpa O pajy, JOCTaB/baibe
aKaTa 0 OTKasy 1 o0aBe3e IOCIO/[aBIla Ia M3BPLIM UCIVIATY 3apajie M HaKHaje
3apafie 3al0C/IEHOM.

Oppen6e wi. 187. n 188 30P koje perymmiry moce6Hy 3alITUTY Ofpe-
henux xareropuja samocyiennx (TpyjgHMLe, TOPOAUBE U JIP.) CY CTPOTO UMIIe-
paTuBHe IpUpOJe, TOK je ofipenda wiaHa 189. 30P koja ypelyyje oTkasum pox
3a paJiHIKa KOMe je YTOBOp O pajly OTKa3aH 3aTo IUTO He OCTBapyje IoTpebHe
pesynTare pajia, CauMibeHa Off UMIIepaTUBHUX U IMCIO3UTUBHMX e/IeMeHaTa.

VIMIIepaTMBHOCT je OBJie 3aCTyIUbeHA YTOMMKO IITO 3aKOH ITPOIINCYje
Hajkpahu (ocaMm faHa) ¥ Hajmy>xu oTKasHM pok (30 maHa), y 4MjuM OKBMpKMA
IIOC/IOfaBall, Y 3aBUCHOCTH Off IY>KUHE CTaXKa OCUTYParba, OIIUTIM aKTOM WIN
YTOBOPOM 0 pafy, ofipehyje y’KnHy OTKa3HOT pOKa.

Oppen6e wiana 189 a 30P (Hosenre 30P u3 jyma 2014), nmajy mycno-
3UTUBHU KapaKTep y BUIY KOHCTUTYMCAHOL IIpaBa 3aIlOCJIEHOT KOMe je IIpe-
CTAa0 PafiHM OJTHOC Jla 3aXTeBa Off MOCTIOJABIIA TOTBPAY KoOja CafipKy JaTyM
3aCHMBama ¥ IIpeCTaHKa PaHOT OTHOCA U OIINC ITOC/IOBA Koje je 00aB/bao, Kao
JI OLIeHY HerOBOT IIOHAllaba I pe3y/Tara paja.

Oppenbe wrana 191. 30P koje ypelyyjy npaBHe mocienniie He3aKOHM-
TOT OTKa3a yroBOpa O pajly Cy MMIIEpaTUBHOT KapakTepa. Y OBOM OOMMHOM
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CTPYUYHA MUIIJBEHA IIpaBo u mpuBpepa

Y/IaHy KOjU Ce CacTOjU Off IeBeT CTABOBA, JUCIIO3SUTUBHOCT HA/Ia3MMO CaMo Y
CTaBy 5. KOjUM je 3amoclieHoM jiaTa MoryhHocT ma 6upa usmely mosparka Ha
paz u HeBpahama, y3 ob6aBe3y HoCIofaBlLa /la My, Y CIy4ajy HeBpahama Ha
paj, UCIUIaTV HaKHAJy LITeTe YMju MaKCUMajaH M3HOC 3aKOH MMIIEPATUBHO
npomucyje (HajBuile 18 3apajia 3aII0CTIEHOT).

3ak/by4ak

O6pazty TeMaTuKe MMIIEPATVBHUX W IVMCIIO3UTHBHIX 3aKOHCKNX HOP-
MM peTko cpeheMo y Hallloj IIpaBHOj IMTEPATYpy, HAPOUUTO KPO3 YKa3uBarbe
Ha AVCTMHKIN]Y OBe IBe BpCTe HOpMIU. 3a 6aB/bermbe OBOM TeMOM ayToOpy Cy
omabparm 3aKOH O pafy, cMaTpajyhy ra ImpaBuM erseMIUIapOM ca yHedaT/by-
BIIM Ca/[€jCTBOM MMIIEPATVBHIX I JUCIIO3UTUBHUX ofipenada.

OCHOBHM IIOJICTMIIAj 32 OBaj WIAHAK ayTOPYU Cy IPOHALUIM Y HeIo-
CpeHMM JICKYCTBYMMA, KPO3 OIICepBalMjy OpOjHMX OIIITHX aKaTa IOC/I0fiaBa-
Ia KOjU Cy 4ecTo HemoTpeOHO o6MMHM (IOHeKan ¥ mpeobumHnu), 360r Tora
IITO Y CBOM HOPMAaTUBHOM KOPITYCYy Cafip>Ke VIMIIepaTuBHe ofjpesiOe Ipenuca-
He 13 30P (Hemoxke/pHa ,,pecaBcKa MIKoOmIa“).

Ayropu mopyuyjy koserama: He mpemmcyjre mmmepatusHe ofpende
30P y ommra akra (KosekTuBHM yroBop Koj mociojaBla, IIpaBmwiHukK o
pazy), ocuM Kajia je TO Hy>KHO 300T HOpMaTMBHe CIIOHE Ca JIMIIEpPaTMBHUM
oppenbama. Kpenpajre omura akTa TparoM JMCHO3UTHBHUX ofpenabda Kojuma
30P obunyje.

YKO/MuKO casHajy fia je 6ap jemHOM YMTAOLy OBaj WIAHAK IIOMOTAO0 Y
cacTap/balby KBaJMTeTHMjer OIIUTEI aKTa IOCTOAaBlLia, ayropu he yumatnm
catuchakiujy — yBepemeM Jia Cy 3a WIaHaK 0ffabpamt KOPUCHY TeMy.
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IMPERATIVE AND DISPOSITIVE PROVISIONS
OF THE LABOUR LAW

Summary

Each law in its corpus contains imperative (ius cogens) and dispositive
provisions. Labour Law is an illustrative example of the coeffect of the imperati-
ve and dispositive legal profisions and that is why the authors have chosen it for
observation within the selected topic. The motive for processing the topic, and at
the same time the Punch line of this article, represents the author's wish to sug-
gest to jurists — creators the provisions of general acts at the employer, to make a
high - quality distinction between the imperative and dispositive provisions of
the Labour Law, especially not to rewrite imperative provisions of the law into
general acts. By that, jurists will create shorter and better — quality texts of the

acts of the autonomous employer's regulation (collective agreement, the labour
rulebook).

Keywords: law, legal provisions, imperative, dispositive.
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