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ITPABO ETA’KHUNX BJIACHUKA HA
3AJEJHUYKUM OEJIOBUMA 3I'PAIE!

Casceitiak: YV pady ce HAKOH YBOOHUX HAUOMEHA O HOJMY ellaxdcHe C8ojuHe
u oopehenux tpeyusuparba y ioZnedy octuojehe wepmunonoZuje, oopehyje
HOpMaiiugHu okeup 0602 unctuuiiyiia y Peityonuyu Cpouju. Haznacax ce ciiaswa
Ha TO3UTUUBHOUPABHU PENCUM 3aAjeOHUUKUX 0el108a 32pade YCUOCias/beH 3aKOHOM
0 ciuanosarvy u 00pacasarsy 3epaa uz 2016. 2ooune. Mznazamwe o enemeHiuuma
ilojma etuadicHe ceojure UpaheHo je 0ettla bHUjoM AHATUZOM HUILAFA PETIeBAHTUHUX
3a 3aje0HuuKe denoge 3epade: Hojam, Upasa eimadcHux 61acHUKa y oznedy o8ux
denosa 32pade (Vrmyuyjyhiu u mwuxose obasese u 002080pHOCIL), ttie paciionazarbe
3ajeOHuyKuUM oenosuma 3epade. Kpos ykaszusare Ha duiuna obenexicja upasa
3ajeOHUUKe HedebUuse C8OJUHE elUANCHUX 8IACHUKA HA 3AJeOHUYKUM 0el08UMA
32paoe, 00PA3I0NCEH je HauUH 00AYUUBARA UPU PACHONACALY UM 0eT08UMA Y
yuny ipomene ruxoge Hamerne. Ha kpajy je ilpuxazaro iipago iipeues ilpeHoca
Koje umajy euasicHu 8J1acHUYU.

Kwyune peuu: eiiasicna ceojuna, ilocedan 0eo 32pade, 3ajedHuyKu 0eao6u
32pade, 3ajeOHUYKA HEOebUBA CEOJUHA, UPAso tipedes UPeHoCa.

1. YBOJHE HAIIOMEHE V IIOIJIEZY IIOJMA ETAXHE CBOJMHE
U TEPMHHOJIOHIKO ITPELIM3UPALE

Hekonuko crienuuyHOCTH y OCHOBH je MOCTOjarha €TaXHE CBOJUHE Kao
rmoceOHOT 00JIMKa CIIO’KeHE CBOjUHCKe 3ajenHuiie. CTBapame MoCeOHOT TPaBHOT
peKUMa YCIIOBILEHO je, TIpe CBera, CeupUIHIM IpeIMETOM CBOjuHE. Pamu ce o
MOCEeOHOM JIeNTy 3rpajie Koju je peaHo (hu3udkn) onpelhen, am Koju mpeacTaBiba
MOTITYHO MHKOPIIOPHCAH (HEOIBOJUB) JICO 3rpajie Kao jeAMHCTBeHe cTBapy. HacympoT

! OBaj unaHak caapXu pe3ylTare HCTPAKUBAba y OKBUPY NpojekTa [Ipasua wpaduyuja
u Hosu tipasHu uzasosu, Koju punancupa [Ipasuu paxynrer y Hoom Cany.
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OIIIITEM IPABHOM PEXKHUMY HEOJBOjUBUX JIEJIOBA CTBAPH,> OBU JIEJIOBH MOT'Y OMTH
00jeKT IoceOHOT MpaBa CBOjUHE U IPYT'HX CTBAPHUX ITPABa, MO YCIIOBOM JIa IPE/I-
CTaBJhajy 3aKOHOM IpeaBuheHy QyHKINOHANHY ITeauHy. MehyTum, ympaso ka-
pakTep u3nuke Be3e MOCEOHMX JeJIOBa 3rpajie, YNHHU HYKHHUM MPU3HABAHE
BJIACHHUITIMA TUX JIEII0BA TTOCEOHMX OBJamhermna y orieay 3ajeIHIIKAX AeJT0Ba
srpaze. [lopen tora, Oynyhu ga 3rpana Huje yapjaak HE Ha HEOy HU Ha 3eMJbH,
HEOIXOHO j€ OAPEINTH Ha KOjeM 3eMJBHINTY W KaKBa MpaBa NUMajy BIACHUITH
MoceOHUX JienoBa 3rpaje. [lakie, eTaxkHa CBOjUHA je TakaB OOJIMK CBOJUHE KOjH je
Cy>KEH TI0 CBOM ITPEAMETY (TO MOTY OMTH caMO MTOCEOHH JIEIIOBH 3rpaje onpeheru
3aKOHOM), aJIH j& IPOIITUPEH 110 CaJIP>KIHU Ha J[Ba aKIIECOPHA IPaBa Yuje MOCTO-
jame je HeOIXOIHO 3a BPIIIeH-¢ ITpaBa Ha MMOCEOHOM ey (MTpaBo Ha 3aje THUIKIM
JIeJIOBMMA 3Tpajie U MPaBoO Ha 3eMJBHUINTY Ha KOjEM je 3rpajia MOoaUrHyTa).’

Hageznene cienmnpuIHOCTH €TaKHE CBOjHHE YTUTY Ha CJI0)KEHOCT CBOJUHCKUX
oJtHOCa ¥ MeljyCOOHMX OJIHOCA BJIACHUKA MTOCEOHUX JICJIOBA jeIHE 3rpajie, IITO je
PE3yATUPAIIO HACTAHKOM TI0ceOHOT mpaBHOT pexxuma.* IToBpx Tora, MelycoOHu
OJTHOCHU €TaXKHHX BIIACHUKA MOPAjy CE carjieaTH y CBETIIY KOMIIHUjCKUX OJTHOCA,
Kao CBOJEBPCHOT COIMOJIOMKOT (heHOMeHa. To, ca jeHe cTpaHe, 3HaYN J1a aIeKBa-
TaH MPaBHU OKBUP, KOJIMKO TOJl HEOMTXO/aH, HUje cBeMoryh, Te 1a, ¢ Ipyre cTpaHe,
TIpH TIPOTMICHBAKLY TIpaBmiia Tpeba Hahu oAaroBapajyhy Mepy mMemama apxaBe y
OBY BpPCTYy IIPHBATHOIIPABHUX OJIHOCA, Ma KOJUKO OHa OuIia nmoTpeOHa panu 3a-
IITHTE OIMIITET (jaBHOT) MHTEpeca.’ Y TOM KOHTEKCTY BEOMa je 3HadajaH peryiia-
THBHH OKBHp 3a yuenihe y yrpaBbarmby €TaKHOM 3ajeTHHIIOM."

2 MoryhHocT o/iBajama 0J] CTBapH, 110 MPaBuILy, oapelyje 1a Jiu 1eJ0BH CTBAPH MOTY HMa-
TH CaMOCTaJIHy IPaBHY CyAOHHY, OJJHOCHO J1a JIM Ha FbMa MOXe ITOCTOjaTH HEKO CTBApHO MPABO
Pa3IMYUTO Of IpaBa Ha 1enoj cTapu. O MojMy ¥ MPAKTHYHOIPABHOM 3Hauajy HEO/IBOjUBUX JEJIOBA
ctBapu BuJ. Radmila Kovacevi¢ Kustrimovi¢ y: Radmila Kovacevi¢ Kustrimovi¢, Miroslav Lazi¢,
Stvarno pravo, Ni§ 2006, 18, Nikola Gavella y: Nikola Gavella, Tatjana Josipovi¢, Igor Gliha, Vlado
Belaj, Zlatan Stipkovié, Stvarno pravo, Zagreb 2007, 74, O6pen Crankosuh, y: O6pen Crtankosuh,
Muonpar Opmnuh, Ciusapro ipaso, beorpan 1996, 9, 11, Nina Planojevié, ,,Predmet etazne svojine
— sadasnjost 1 buduéi razvoj“, Pravni Zivot 10/1996, 61-62.

3 Bua. Muxaunno Mutuh, ,,Eraxua ceojuna®, I iacnux AK Bojeooune, 5/1960, 13-14.

4O norpebu u 3Hauajy oapehema rnoceGHe MpaBHe MPUPOJIC CTaKHE CBOJHHE, O Pa3IHYUTHM
TEOPHjCKUM MOKYIIajMa JIa C& OHa OJPE/IH, O YHUTAPHUM M AyaJIUCTHUKNAM KOHLenTHMa B Nina
Planojevi¢, ,,Pravna priroda etazne svojine®, Pravni zivot 10/1995, 309-327, Ivanka Spasi¢, ,,Etazna
svojina“, Promene svojinskog zakonodavstva u Srbiji, Institut za uporedno pravo, Beograd 2004, 91-93.

> Bua. Dusan Nikolié, ,,Pravno regulisanje komsijskih odnosa‘, Radenka Cveti¢, ,,Komsijski
odnosi etaznih vlasnika“. O6a unanka o6jaBibena cy y: Komsija, pa Bog, PCESA, Edicija Istorija
poljoprivrede, salasa i sela, knj. X11/1996, 60-62, 82-85.

¢ 1. Spasi¢, 110: ,,Onpende o ynpaBibarby U OIpKaBamy Tpeba YHETH Y 3aKOH, alli y pasyM-
HOj Mepu. Y CBAaKOM Cllyuajy HUCY 3a IIPENOpyKy pelickha Koja 3ajeIHUIU CTaHapa ajy H3y3eTHO
BeNMKa oBjiamhema, Kao HU OHA KOja MPEMyINTajy HeKe Haj3HauajHUje OMIYKe CropasyMuMa
ctaHapa. ... OBaKBa pelierma Mopa3yMeBajy BeOMa BUCOKY CBECT U KYJITypy CTaHapa, 4JaHOBa
3ajequune. OCHM Tora ILTO HE OAATOBApajy HAIlleM CTETICHY Pa3B0ja U MCHTAIHUTETY, OBAKBa PEILCHa
HHUCY J00pa HU YOIIITE Y3EBLIH, jep CYyBHIIIE OrpaHHYaBajy Pacloiarambe eTaXXHOM CBOjJHHOM.

1344



36o0puuk pagosa [IpasHor daxynrera y HoBom Cany, 4/2017

JlenmukaTHOCT TIpOOIeMa HaTJIaIIeHa je CYy)KHBOTOM Pa3TUIUTHX JBYIH KOjH,
TO [TPABUITY, HUCY TIOBE3aHU HU MIMOBUHCKH, HU JIMYHO, & TPeOa J1a 5KUBE MOJI UCTHM
KPOBOM, Ha 33jeJHUYKOM TeMEeJbY U J1a CBAKOTHEBHO KOPHUCTE OpOjHE 3ajeTHUIKE
nernose U ypehaje. PaznuunTocT npaBHOT pexxuma y morseay noceOHUX U 3ajeTHY-
KHX JIeTIOBA 3rpajie, aKIECOPHOCT MPaBa Ha 3ajeTHUYKUM JICTIOBHMA U 3eMJBHUILTY
Ha KOjeM Ce 3rpajia HaJia3u, y CBETIIy YHbCHHIIC Ja he caBpeMeHa JpyIiTBa CBe
BUIIIE MOPATH TPAKUTH pellehe CTaMOSHHX MpobiieMa rpaii-OM Y BUCHHY, CAMO
Cy HEKH O]f TIOKa3aTesba IPYIITBCHOT 3Havaja aIeKBaTHUX MTpaBUJIa.

[puknagHOCT TEPMUHA €TAXKHA CBOJHHA 33 03HAYABAE OBAKO CIIEIIM(DHYHOT
[PaBHOT HHCTHUTYTa, TIOCEOHO je muTarme.” Y 3aKOHYy O CTAaHOBAKY U OIP)KaBamby
3rpazna, Koju, n3Mel)y ocTasior, perysuiie u eTaXHy CBOjUHY, KOPHUCTH C€ TEPMUIH
C80juHa HAO HoceOHUM OelloM 32pade, MaJia je y HaIllo] TIPABHO] TEOPHUjU CKOPO
na onmrenpruxBaheH TePMUH eTaxKHa cBOjuHA.’ YIIPKOC YMI-CHHIIN 1a HH CaM
TEPMUH €TaXKHA CBOjUHA HUjE CACBUM aJICKBATaH M JIa HE MOXKE JIa U3Pa3H CIICIU-
(UIHOCT IIpeIMeTa CBOJUHE U OBJIAIITNEa TUTYJIApa Y CBOjOj YKYITHOCTH, TTPHKJIa-
’ajyhu ce y MOTIyHOCTH CTaBy Jia ,,HA3UB jeJIHE YCTAHOBE HE MOXKE ITPETECHI0BATH
na Oyie v ieHa nedunuimja““l’, kopucTuheMo TEpMUH eiliadicHa cé0juna, a TUTY-
Japa OBOT ITpaBa 03HAYaBaTH M3PA30M ClaANCHU GHACHUK."!

2. HOPMATUBHHM OKBUP

Etaxxna cBojuHa (IIpaBO CBOjUHE Ha IMOCEOHOM JIeNTy 3Trpajie) peryjircana je
onpenooM jemHor unaHa (4. 19) 3akoHa 0 OCHOBaMa CBOjJUHCKOIIPaBHUX OTHOCA
—30CIIO."”? Ibome je ompeheHo 1ta Moke OUTH ITPEAMET €TaKHE CBOjUHE (CTaH,

7O HeyjeIHAYCHOCTH y YIIOPEIHOM IIpaBy ¥ Moryhum npucrynuma, Buj. Nina Planojevic,
Etazna svojina, Kragujevac 1997, 31-38.

8 Cnyorcoenu Znacnux PC, 6p. 104/2016. Hacsios 4. 5 oBor 3akona je Ceojuna nao iocebnum
denom 32pade. CMaTpaMo Ja je aJIcKBaTHU)H U3pPa3 CBOjUHA HA YMECTO YIOTPeOJLEHOT CBOjHHA HAO.
[Ipennor na yobuyajeH je y IpaBHIM aKTHMa, Ka0 U Y IIPABHOj TEOPHJH U MIPAKCH.

9 3aHMMJBHB je TIPEIJIOT JIa Ce YCBOJU HA3KB CEOjUHA HA etlaxcu, OOPa3IIOKEeH YHEECHUIIOM
Jla ce MPUIEB elladxcHa He ynoTpedibaBa Kao KBaIM(pHUKATHB CBOjJUHE, HErO Kao CPEACTBO Jia ce
onpeznenu weH npeamer. Bun. UBan Kpkopy, ,,[Ipumende na rnaBy V — [IpaBa Ha noceOHUM
nenosuma 3rpajne, Haupra 3akoHa o npaBy cBOjuHe U IpyruM ctBapHuM npasuma CP Cpouje”,
Iachux AK Bojsooune 5/1983, 14.

10'N. Planojevi¢ (1997), 36.

'V npuior 3aipkaBama Ha3uBa eTaxkHa cBojuna Buj. Vlado Belaj ,,Vlasnistvo posebnog
dijela nekretnine (etazno vlasnistvo) y: Nikola Gavella, Tatjana Josipovi¢, Igor Gliha, Vlado Belaj,
Zlatan Stipkovi¢, Stvarno pravo, Zagreb 2007, 736: ,,Ha3uB eTa)xHO BIaCHUIITBO U TOpPEJ TOTa
HITO HE U3pa)kaBa HajIIPaBUITHHUjE CaAPiKaj OBE IIPaBHE YCTAHOBE, jep MOXKE TOCTOjaTH Ha Pa3IudHn-
THM JIeTIOBIMa HEKPETHUHE, a HE caMo Ha ojpe)eHOM cripaty 3rpaje, nMa U H3BECHE IPEAHOCTH,
a TO Cy jJeAHOCTaBHOCT M YBPEKEHOCT y MPAaKCH.

12 Cnyarcoenu nuctu COPJ, 6p. 6/1980, 36/1990, Cryscoenu nucii CPJ, 6p. 29/1996, Cryscoe-
nu Znacuux PC, 6p. 115/2005 — np. 3aKoH.
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TTOCJIOBHA TIPOCTOpPH]ja, Tapaka, OJHOCHO TapakKHO MECTO) U KOje TIPaBO UMajy
BJIACHUIIM Ha 3ajelHUYKHUM JeI0BUMa 3rpaje u ypehajuma y 3rpaau (mpaso 3ajen-
HHUYKE HEJICJHUBE CBOJUHE).

Homnyna perynaruse caapxane y 30CIIO tpebana je na yciienu, J0HOMICHEM
pemyOIMIKOT 3aKOHA KOJUM OM OWITa yIOTIyHh-eHa peryaTHBa CTBaPHOIPABHUX
ogHoca. Y Penyonuuu CpOuju To 10 AaHac HUje YUUHEHO. Y OBOM MOMEHTY
TIOCTOj€ IBE paIHe BEp3Hje HACTaJIe Kao pe3yJITaT MOKyIaja KoqupuKaImje cTBap-
HOT TIpaBa. JeqHa je mata y BUAY 3aKOHA KOjU PEryJuIiie caMo CTBapHOIIpaBHE
onnoce (Haypiu 3axonuxa o céojunu u opyeum ciusaprum upasuma’> — Haupr
3CACII), a npyra y okBupy Kogudukaiuje rpahanckonpasne marepuje (Haypiu
I'pahancroZ sakonuxa'* — Haupr I'3). O6e caapike TIPEAIIor peryiaTHBe eTaxHe
cBojune.’

Wmnax, HU3 muTamka 3Ha4ajHUX 32 HHCTUTYT €TaXXHE CBOJUHE PETyIIHNCAH je&
noceOHUM 3akoHOM. TO je, Kao mwTo je Beh HCTaKHYTO, 3aKOH O CTAaHOBAbY U OJIp-
xkaBamy 3rpaga — 3CO3, guje he ogpende KojuMa ce peryJIHiie MPaBo eTAKHUX
BJIACHUKA HA 33jeTHUYKUM JICJIOBHMA 3rpaJie, OMTH MPEIMET aHAIIN3€e Y OBOM pajy.
Panu ce o 3akoHy koju je ycBojeH kpajem 2016. ronnHe TaKo J1a ce BPEIHOCT Hhe-
TOBUX OJPE/I0OH jOII YBEK HE MOKE MTPOIICHUBATH Ca CTAHOBUIITA IPAKTHYHE MPHU-
MeHe, IITO He CIpeuaBa lUXOBY TEOPH]CKY aHAIIN3Y U yKa3WBambe Ha TMOojearHa
HoBa nipaBuia. [Ipe crynama Ha cHary 3CO3, Heka uTama peieBaHTHA 32 CTAXKHY
CBOjUHY OMIIa Cy peryincaHa 3aKOHOM O OfipiKaBamy cTaMOeHMX 3rpaja,'® Tako
na hemo ykazatu Ha Heke OuTHe pasiuke. Ha xpajy onpenesbema HOpMaTHBHOT
OKBHUA HHCTUTYTa eTakHe cBojuHe y Pemryonuitn CpOuju, pann leroBe CBOOyXBar-
HOCTH cKkpehieMo maxiby 1 Ha opende 3aKoH O INIaHUPAby U U3rpajbu,!’ Koju-
Ma je TIpeIBul)eHa KOHBEP3Hja, Tj. IpeTBaparke MpaBa kopumrhema rpalheBHHCKOT
3eMJBHUIITA Y IPABO CBOjUHE, OJHOCHO CYCBOjUHE.

13 http.//arhiva.mpravde.gov.rs/cr/news/vesti/zakonik-o-svojini-i-drugim-stvarnim-pravima-
-radni-tekst.html, 2. neuem6ap 2017, 3aKOHUK O CBOJUHH M JAPYTUM CTBapHUM IIpaBUMa, pajHa
Bep3uja ca obpasnoxkemeM — anpuit 2012.1. (Tekct je y oapel)eHoj Mepu u3MemeH y OHOCY Ha
TekeT Harpra 3akoHHKa O CBOJUHU M APYTMM CTBApDHHUM IIpaBUMa KOjH je, Takohe, 00jaBibeH Ha
HaBeJICHOM cajTy. Hymepanuja uiaHoBa y OBOM pajy HaBeJCHA je mpemMa KaCHUjEM TEKCTY, Tj.
panHoj Bep3uju u3 anpuia 2012. roguse.

' https.//www.mpravde.gov.rs/files/NACRT pdf, 2. nenem6ap 2017.

15 Haupt 3CJICIT: npaBuia o eTaxHOj CBOjUHH caapkaHa cy y oksupy Hena II (Ceojuna),
riaBa XK. (Ilpaso einasicne ceojune), an. 241-276. Haupr I'3: Kwura tpeha (Ciusapno iipaso), leo
npsu (IIpaso ceojune), Onemak netu (Moodanuiteiiu iipasa ceojune / Ilpago ceojune suwe auya
Ha jeonoj ciusapu), Tnasa lll(Eiuascua ceojuna), an. 1868-1902.

16 Cnyorcoenu Znacnux PC, 6p. 44/1995, 46/1998, 1/2001 — omuryka YC, 101/2005 — np. 3akoH,
27/2011 — onnyxa YC. 88/2011.

17 Cnyawc6enu Znacnux PC 6p. 72/2009, 81/2009, 64/2010 — onnyka YC, 24/2011, 121/2012,
42/2013 — omryka YC, 50/2013- omutyka YC, 98/2013 — onnyka YC, 132/2014, 145/2014, uin. 104.
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3. IPABUJIA CAZIPXKAHA YV AKTYEJIHUM HAIITPTUMA

[IpaBuna nocrojehux Hanpra Ouhe cymapHo npukaszaHa, y MepHU Koja je
notpebHa ja Ou ce youruie KOHIENTyallHe pa3iinke, kako Mel)ycoOHo, Tako U 'y
onHocy Ha 3CO3.18

3a koHIENT eTaxkHe cBOjuHe npeminoxer y Haupry 3CIACITY kibyuHo je
HekouKo openou. [Ipe cera, npu oapelemy mojMa eTaxkHe CBOjUHE MOJIa3UIIITe
jé ma je mpeaMeT OBOT CBOJUHCKOT OOJIMKa Imoce0aH /ieo 3rpaje, a Aa eTaKHU
BJIACHUIIM MMajy ofpeleHa mpaBa y moryieny 3ajeIHUYKUX JIeJIOBa 3Tpaje u
3emJpnIITa. ETakHa CBOjUHA je, AaKiie, MPaBO CBOjUHE CIIEIH(PUIHO IO CBOM
MpeAMETY, a ca THM IIPaBOM HEPACKUAMBO Cy MoBe3aHa ofipel)eHa mpaBa eTaKHUX
BIIACHUKA y TIOTJIEAY 3Trpaje Kao 1ennne. [Ipeamer eTaxkHe cBojuHe je moceban
JIe0 3rpajie: CTaH, MOCIOBHA MPOCTOPHja, Tapaka U jaCHO 00eJIeKEHO rapakHo
MECTO, IIPU YeMY je UPENIEBaHTHO Jia JIH je MoceOHHU JIe0 3rpajie Y UCKIBYYHBO]
CBOjHHH, CyCBOJUHU WJIH 3ajeAHHYKO] cBOjuHU. CaMUM CTHIIal-eM IIPpaBa CBOjUHE
Ha MM0Cce0HOM JIeTy 3rpajie €Ta)XHU BIIACHUK CTHYE ITPaBO YIOTPeOe 3aje THIIKUX
JIeJIOBa 3rpajie U MpaBo CYCBOjHHE Ha 3eMJBUIITY (TTOJ] 3TPaioM H OHOM Koje CIy-
KU 3a pefioBHY yroTpely 3rpaze). HacioB un. 245 Heoodsojusociu HarnamaBa
AKIIECOPHOCT HAaBEACHUX MpaBa y OJHOCY Ha MPaBO CBOjUHE HA IOCCOHOM eIy
3rpage. CmMaTpamo 1a Huje HOTPpeOHO eKCIUTMIIUTHO MPOIHCHBAE Ja Ce ca Ipa-
BOM CBOJUHE Ha IMOCEOHOM JIeNTy 3rpajic Ha MpaBHOT ClieJI0EHUKA MPEHOCE U OBa
MpaBa jep cy OHa HEeJIBOCMHCJICHO B€3aHa 32 CBOjCTBO BJIACHHKA MOCEOHOT /1eia
srpaze.?’ Tlopen moceOHUX U 3ajeIHUYKUX JEI0Ba y €TaKUPAHOj 3rpagud MOTY
MOCTOjaTH U CAMOCTAJIHHU JeJIOBH (1. 249).%!

Hanasbe, Ha eTaskupaHoj 3rpajiv Kao IeJuHY (3rpajia Koja ce CacToju U3 Haj-
Mambe JIBa moceOHa ea’?) HUKO HeMa MpaBo CBOjUHE, JIOK Ha 3ajeIHUIKUM JIeJI0-
BUMa 3rpajie IpaBo CBOjUHE MMa 3ajelHUIA CTAKHUX BIacHUKa (4. 247. cT. 1).
Eraxxny 3ajenHuIly YiHe CBY €Ta)KHU BIIAaCHUIIN. ETakHa 3ajeHAIA (a HE 3rpaja)
MMa CTaTycC IMPaBHOT JIUIIA YMja Cy ITpaBa, 00aBe3e U OIrOBOPHOCT ypeheHe 3aKoHOM.

18O mpaBHOj CTPYKTYpH €TaKHE CBOjUHE y yropeaHoM npasy Bua. N. Planojevi¢ (1997),
52-57. CymapHO 0 NMO3UTHBHOIIPaBHUM peliewnMa y Xpaarckoj, Cirosenuju u Lipuoj I'opu Bua.
1. Spasi¢, 97-107.

19 Kao o je Beh ucrakuyTo, oxpeade o npaBy eTakHe CBOjUHE cajpxkane cy y wi. 241-276
Hanpra 3CACIL

20 CynpotHo Buj. Zlatko Stefanovi¢, ,,Etazna svojina de lege ferenda, Pravni Zivot 10/1996, 40.

21 To ¢y [nenoBH YHjU BIaCHUK HEe MOpa OWUTH 3ajeIHHUIA eTaKHIX BIACHHUKA HUTH €TAXKHU
BJIACHHUK Y TOj 3rpa/iu. TAKBH JICJIOBH Cy, Ha ITPHMEp, HHCTAJAlMje KaOIOBCKE TENEBH3H]e, PEKIaMHI
MaHo, 11eo dacae ca TOCEOHUM CBOjCTBUMA.

22 JTa 6u ce mpuMEHHMJIE OpeI0e 0 €TAKHO] 3ajeIHUIM TIOTPEOHO je 1a Y eTaKMpaHoj 3rpa-
nu Oyxy OapeM JiBa pa3IHuMTa eTa)kHa BiIacHUKa (4i. 259). CnencTBeHo, Kaaa jeTHO JHUIEe CTEKHE
MIPaBO CBOjUHE HAa CBUM ITOCEOHMM JICIIOBUMA 3Tpajie, IPecTaje MpUMeHa THX 0Ipeaou cBe I0K Oap
jOUI jeTHO JIUIIe He CTEKHE MPaBo CBOjUHE Ha MOCeOHOM ey Te 3rpaje (1. 274).
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O06aBe3HU OpraHu eTa)KHE 3ajeTHUIIE CY CKYTIIITHHA M YIIPABHUK (€TaXKHE 3ajeI-
HUIIE, a He 3rpaze). CBoje mpaBo yIpaBibamba 3rPaJoM Kao [eTMHOM €TaKHHU BJIa-
CHUIIH BpIIIE Y OKBUPY €TAXKHE 3ajeHHUIIE, a IIPH OJTyYHUBAKGY 10 OCHOBY CBOJUHE
Ha jeTHOM MOCEOHOM JIeNy eTa)XKHUM BIaCHHIIUMA TIPUTIaJa jefan riaac.? Y cnyyva-
jeBmMa mpeaBuheHnM 3aKOHOM, U3 3ajeTHUYKUX JIEJI0Ba MOXKE CE U3ABOJUTH JIE0
Koju he myTeM ajanraiuje uin I0rpajamke OUTH PeTBOpeH y noceban neo.2* [pu
MIPOJIaju U3IBOJEHOT J€ejia €TAaKHH BIACHUIIA MMajy TIPaBo IIpede KynoBruHe. >
Hacynpot npasuny cagpxanom y Harpry 3C/ICII, y Hapry 3% etaxcna
CBOjuHA ce nepuHUIIE Kao MpaBo KOje Ce CacTOju U3 IpaBa CBOjHHE Ha MOCCOHOM
JIeNy 3rpajie U CYCBOjUHE Ha 3ajeJHUYKHIM JIEIOBHMA 3rpajie U 3emipriity.”’ Huje
ce, JaKJie, IMOIILIO O] TOTA 1A j€ €Ta’KHa CBOjUHA ITPaBO CBOjUHE HA TIOCCOHOM JeTTy
3rpafe, a a cy 3a TO IPpaBo, Kao TIIaBHO, HEPACKUAMBO Be3aHa onpeheHa akiecop-
Ha IpaBa y ToTiely 3ajeJHIYKIX JIeI0Ba 3rpajie u 3eMJbuInTa. Mmak, Takas mpu-
CTyT HUje U30ETHYT A0 Kpaja, Oyayhu na ce He TOBOPH O pacroyiaramy eTaKHUX
CONICTBEHMKA?® eTa)KHOM CBOJHHOM, Beh je mpenBrl)eHo Ja OHM pacIonaxy CBOjUM

23 Bup. wi. 271 Hanpra 3CJICTI.

24 Bug. ui. 246, cr. 4-7, un. 256-258, wi. 271 Hanpra 3CJICII.

25 Oppenbom wi. 261 Harpra 3CJICII perysucano je 0ocTBapeme OBOT MpaBa yKJbyuyjyhu
U KpUTEpHUjyMe Mo KojuMa ce oapeljyje Ko oIl BHIIEe 3aMHTEPCOBAHNX €Ta)KHUX BJIACHHKA MMa
npenHoct. byayhu na je mocneamu y HU3y npeaBUl)eHUX KpUTEpHjyMa IO Hama BpJO AUCKYTa-
OmiaH, HABOAMMO UX cBe (BUA. Wil 261, cT. 6). Tako, n3mely Bullle BUX NPEAHOCT UMA ETAXKHU
BJIACHHK YHjH CE MOCEOHU 1e0 PU3NIKH JT0JUPYje ca JAeIOM KOjH ce Mpojaje. AKO je TaKBUX BHIIIE
OH/Ia IPETHOCT MMa OHaj YHja je MOBPLIMHA II0CEOHOT JIeNa Mama, a Kaaa Cy MOBPLINHE UCTE, OHAj
KOjH je paHHje CTeKao MPaBO CBOjHHE HAa CBOM IMOCEOHOM Jieity 3rpaje. Y ciydajy Ja Cy HCTOBpe-
MEHO CTEKJIHM IIPaBO CBOjUHE, IPEJHOCT MMa OHAj €Ta)XKHU BIACHUK KOjH je cTapuju. Hama ce,
nmajyhu y Buny xana y npakcu Hajuemhe jgosasu 1o OBaKBUX CHTyaluja, Hamehe nuTame J1a Jau
j€, y3 1y’)KHO MOIITOBAkE CTAPUJUX, JIOTHYHO JIATH HPEIAHOCT, Ha IPUMED, CTaXKHOM BIACHHKY
Koju uMa 60 rofnHa U KUBH CaM, Y OJIHOCY Ha €Ta)KHOT BJIACHHMKA KOjH je 3HaTHO Miahu u uMa
nerowiaHy nopoxauny. Mcto Tako, Kako OJUIy4HUTH KO UMa IPEAHOCT Kajla Cy ,,KOHKYPECHTHH™
MoceOHH AETIOBU Y CYCBOJHHH HUIIH 33jeJTHUYKO] CBOJUHHU. AKO O ce padyHaja MpOCeYHa CTapOCT
MorJI0 01 ce 1ohU 1 10 aliCypAHUX CUTYyaIuja.

26 Onpenbe o eTaskHOj CBOjUHU cajapkaHe cy y ui. 1868-1902. Hanomumemo 1 je 3HaTaH
6poj oapendu hopMyucaH ca BUIIE BapUjaHTH WK ajTepHaTHBa. Tako, onpenda ui. 1868 y kojoj
je onpeljeH mojam eTakHe CBOjJUHE CaPXKH YaK YETUPHU MPEJIOKESHE BapujaHTe.

27 CyBJIaCHMYKH JICO €TAXKHOT CONCTBEHNKA HA 33jeIHHYKUM JICIIOBUMA 3rPaJIC U 3eMIBHILTY,
onpehyje ce cpazMepHO MOBPUIMHY HETOBOI IIOCEOHOT Jiefla y OJIHOCY HA YKYIHY TOBPLINHY
noceOHuX genosa 3rpajae (ui. 1871, c1. 2). Cpa3MepHO BETMYHHU IBHXOBUX CyBIIACHHUKHX yJeia
onpelyjy ce mpaBa u o06aBe3e eTaXHUX CONCTBCHUKA HA 3ajelHUYKHUM JICJIOBHMA 3rpaje U
3eMJpHINTY (Wi, 1874).

28 Y Haupry '3 ce yMecTo TepMUHA 61dCcHuUK, Ka0 yOOUTajeHor 3a 03HAYaBabe TUTYIapa
[paBa CBOjHHE y HAllleM 3aKOHOABCTBY, TEOPHjU U IPAKCH, KOPUCTH U3pa3 colciisenuk. Y Ha-
upty I'3 jennHo ce 3a 0O3HaYaBamke TUTYyIapa CyCBOJUHE OCTaje MU yoOHYajeHOM H3pa3y CyBIACHUK.
CrnakeMo ce a Ha3uBY IpaBa (IpaBO CBOjUHE) BHILE Or0Bapa TEPMHH CONCTBEHUK. Tako je, Ha
npumep, y Peny6nuun XpBaTckoj camMo IpaBo 03HAYEHO Kao MPABO BIACHHUIITBA, a TUTYJAP TOT
IpaBa Kao BJIACHHUK.
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MTOCEOHMM JIeJIOM 33jeHO U HEOABOJHBO Ca CYBIIACHUIKHIM YICIIOM Ha 3ajeHNY-
KUM JIEJIOBUMA Y 3TPaj M CYBIACHUYKHM Y/EJIOM Ha 3eMJbHIITY.?

IIpenmeT etaxkHe cBojuHe’® onpeljeH je kao U caM IojaM OBOT IIpaBa, OfI-
HOCHO jEIMHCTBEHO M OH 00yXBaTa MOCEOHM Ae0 3rpaje, 3ajeJHUUYKE JeJI0BE
srpane u 3emspminTe.?! TIpu Tome, 3a moceOHM A€o 3rpafe je omryuyjyhe ma
MPEACTaBIba CaMOCTAIHY (PYHKLIMOHAJIHY LEJIHHY ca TOCEOHUM yla3oM (Kao IITO
Cy CTaH WJIHU MOCJIOBHE MMPOCTOPH]E), OMHOCHO NPYTYy MHIUBHAYATHO ogpeheny
MPOCTOPUjY KOja je Y pyHKIMOHAIHO] BE3H ca 3rpafoM (rapaxa, rapa’xHO MECTO,
CKJIOHHIIITE, TIOAPYM, MaranuH). HaOpajame je er3eMIuiapHo, IITO je HOBHHA Y
OJTHOCY Ha, y HallleM TpaBy, yoOH4yajeHO TaKCaTUBHO HaOpajame oceOHUX J1e10-
Ba 3Tpajie KOji MOTY OUTH TIPEAMET €TaXKHE CBOJHHE.

Bynyhu na eTasxHU CONCTBEHHULINM UMajy MTPaBO CYCBOjUHE Ha 3ajeAHUUKHM
JISNIOBMMa 3TpaJie, y TIoTJIely YIIpaBibara MpeABul)eHa je CXoaHa MpuMeHa mpa-
BUJIa 0 cycBOjuHH (Wi. 1885). O ynpasibamy 3rpajjoM Oaayuyje CKyIIITHHA eTax-
HUX COICTBEHMKA? Koja, n3Mel)y octajor, uMeHyje yrpaBHHKa 3rpaje.’’ CBaku
€Ta)KHU COIICTBEHUK MMa IIPaBO Jia YYECTBY]j€ Y pay CKYILITHHE U O[Ty YHBAIbY.
Hema excrimumuTHOT mMpaBMIIa O TOME Jla CBAKOM €Ta)KHOM COTICTBEHHKY IO OCHO-
By IpaBa CBOjHHE Ha jeAHOM IMOCEOHOM ey 3rpajie MpuIiajia jeaH Ii1ac, ajid OHO
MIPOUCTHYE W3 MIpaBUiIa MPEIBUNECHOT 3a CIydaj Kaja je mocebaH Aeo 3rpaae y
CYCBOjHHU WJIH 33jeAHUYKO]j CBOJUHHU BHILE Jnla. OHU y TOM CIIy4ajy UMajy jenaH
r1ac y CKymmTuHH U oapehyjy ko he um 6mtn mpencraBauk (wi1. 1893, cT. 1).
VYIpaBHHK 3rpajie je 3aCTYHUK €TaKHUX CONCTBEHHUKA ITpeMa TpehuM nuuma.
MehyTum, ga 6u O1o CTpaHKa y TOCTYIIKY (Ko Ty KUJIaIl WTH Ty KeHHN), YIIPABHIK
Mopa OUTH MPETXOAHO OBNAIINeH O/l cCTpaHe CKYNIITHHE €Ta)KHUX CONICTBEHUKA
(ocWM y XUTHHM CITydajeBUMa, Kaja oBJaniheme MoXKe OUTH JaTO HaKHAITHO).

VY nopehemwy ca npaBminma caapxanum y Haupty 3CJCII, youasa ce na
Hampt I'3 He npensula mpasuia o moceOHOM IMPaBHOM CYOjeKTHBUTETY 3Tpajie
WJTH 33jeTHUIIE €TaXKHUX CONICTBEHUKA. 3aTUM, HUje ToceOHO mponucana Moryh-
HOCT pacroiarama 3ajeTHHIKUM JeJOBIMa 3Trpajie Pau 0T palibe WK IIpeTBapa-
Bha y nocebaH 1eo 3rpaje,* kao Hu MOryhHOCT /1a oCTOje CaMOCTaHH ICIOBH
3rpajie KOji HUCY y PEKUMY €TaKHE CBOJUHE.

29 Viop. oapendy wi. 1868 u wi. 1875 Harpra I'3.

30 Bup. un. 1869 (Tloceban deo 32pade), 1870 (Iapaca), 1871 (3ajednuuxu derosu 32pade
u 3emmpuwitie) y3 anTepHATUBY (CTUIICKY) Ja Ce Ta TPU ujiaHa 3aMeHe jenHuM, 1872 (Ilpeomein).

31 AHAJIOTHO jeINHCTBEHOM 00jEKTY €TaXKHE CBOjUHE (DPAHILYCKOT MpaBa. Y MUTakY je 101l
» ... KOJU cjenumbyje moce0aH, peaHH JIeo 3rpajie KOju MPHIIaga jeJHOM €Ta)KHOM BIIACHHUKY H
EETOB Y/1€0 Y HEIOIEJbeHUM 3ajeTHUUKHIM JISIOBUMA 3TPajie U 3€MJBUIITY, KOJU CY y CYCBOJUHU."
N. Planojevi¢ (1997), 95-96. Bun. 1. Spasic, 90, 93.

32 Bua. oapende wi. 1890-1896 Haupra I'3.

3 Bua. oapende wi. 1897-1898 Harpra I'3.

34 TakBo pacmosarame OU MPEACTaB/bao jelaH OJ] MOCIOBA KOjH TPeia3e OKBUPE PEAOBHOT
yrpasieama. Bun. wn. 1887 Hampra I'3.
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4. IIO3UTUBHO ITPABO

Kao mrto je Beh uctakHyTO, HU3 IMTaMkba 3HAYAJHUX 32 HHCTUTYT €TaXKHE CBO-
juHe perynucad je moceOHuM 3axkoHOM, 3CO3. bume cy ypehenu u npyru omHOCH
peJIeBaHTHH 3a cTaMOCHY MOTUTHKY,> anu he mpeaMeT HHTEPEeCOBamba y OBOM
paxy OMTH camo OHe ofpende Koje Cy 3HauajHe 32 HHCTUTYT €TaXXHE CBOjUHE. Y
3aKoHy ce HE KOPHCTH TEPMHH €TaKHa CBOjUHA, Beh ce perymnuiie mpaBo Ha
MOoCeOHNM, CAMOCTAJTHUM U 32jeTHUYKUM JIEJIOBUMA 3TrpaJie.

IMoceban neo 3rpazae oapehyje ce mpe cBera kao nocedHa (PyHKIIMOHATHA
IeJIMHA, a 3aTHM C€ TAKCATUBHO HABOJH /1 C€ MOJKE PAIHUTHU O CTaHY, TOCIIOBHOM
[POCTOPY, Fapaky, rapaskHOM MECTY MK rapaskHoM Ookcy.*¢ TTocebaH eo 3rpae
MOKe OUTH Y PeKUMY UCKIJbYYHBE CBOjUHE, CyCBOjHE MITH 33jeIHUYKE CBOjUHE.
300r YMBCHHUIIC JIa CE PaJIM O JISJIOBUMA jeJIHE IpyTe eauHe (3rpaje), onpeheHo
je Koja jor rmpaBa CTH4e OHaj KO MOCTaHe BIACHUK (CYBJIACHUK, 3ajeTHUYAP) 10~
ceOHor Jiena. 3a CBOjCTBO BIIACHUKA IMOCEOHOT Jera 3rpajie Be3yjy ce cieaeha
MpaBa: MpaBo (3ajeIHNYKe HeNleJbIBE) CBOjJIHE Ha 3ajeTHIYKUM JIeJIOBUMA 3Tpaie,
npaBo ydemha y ynpaBibaly cTaMOCHOM 3ajeJHUIIOM H IIPaBO CYCBOJHHE Ha
3eMJBHUINITY Ha KOME je 3rpaja u3pal)eHa 1 OHOM Koje CITY)KH 3a PEIOBHY yIoTpedy
srpaze. [IponucruBameM 1a ce HaBelleHa IpaBa CTHYY Y MOMEHTY CTULaba IpaBa
CBOjUHE Ha ToceOHOM nieny (Wi 5, cT. 2 3CO3), onmpeheH je akiecopHu KapakTep
TUX MpaBa M y HACTAHKY, U y MPEHOCY, U y npecTanKy. OHa HeMajy caMOCTaIHy
NpaBHY CyJI0MHY, OTHOCHO HE MOT'Y C€ ,,0CAaMOCTAIUTH  y IPABHOM IIPOMETY U
0e3 MKaKBOI' TOCEOHOT yroBapama Mpesia3e Ha HOBOT BJIACHUKA TOCEOHOT Jieia
3rpaze. Y CKiIagy ca MpOIHCaHOM IIPOLEeTyPOM, ocedaH aeo 3rpajse Moxe ce

3 To cy: OIPIKUBH Pa3BOj CTAHOBAA, YIIPABIHAELE 3TPAJIOM, KOPUIINEHHE 1 OPIKABALE 3Tpaie,
IbCHUX ITI0OCEOHNX M 3ajeTHUUKHX JEJI0Ba, MOCTYIIaK NCEJberha U IIPecesberha, CTaMOeHa OJpIIIKa,
onrosapajyhu peructpu u esunennuje. Bua. wi. 1 3CO3.

36 3Havere OBUX U3pa3a, OMHOCHO TI0jMOBH HaBEACHUX MMOCEOHUX JIENOBa 3rpaje, onpele-
HO je y ui. 3, cT. 2 3CO3: tau. 9) ciian je mocebaH aeo 3rpaje KOju YHHHE (YHKIIMOHAIHY LEIHHY,
CaCTOjH ce O[] jeTHE WU BUIIIE TPOCTOPHja HAMEHEHUX 3a CTAHOBAE U 0 MPABUITy MMa 3acebaH
yna3; ta4. 10) diocrosnu iipociuop je mocedan aeo 3rpaje Koju YMHHU GYyHKIHOHATIHY ICIHUHY,
CacToju ce O/ jeHe MU BHILEe IIPOCTOPHja HAMEILEHHX 3a 00aBJbatbe IeJIATHOCTU U MMa 3acebaH
yna3. Y GpyHKIHUjU cTaHa MM TOCIOBHOT MPOCTOPa MOXe OMTH MPOCTOP KOjU Ce Hajla3u U3BaH
BUX, IITO C€ Ha3UBa Homohnu upociuop (Tad. 11), a y nuTamy cy MOAPyM, IyIa, TaBaH, TOAJCT.
Tau. 12) 2apaoica je 3aTBOPEHN IPOCTOP Y 3rpajiv WM BaH e, KOjU YHHHU T0CeOHY (yHKIIMOHAIHY
LIEJINHY, a CACTOjHU Ce O] jeTHOT MJIM BHIIIE FapayKHUX MeCTa MIIM FapakHUX OOKCOBa (aKO UX UMa
BUIIIC OHJIA rapa)ia CaAp KH M 3ajelHUYKE JIJIOBE 3a IMPUCTYII MECTY, OJHOCHO OOKCy); Tad. 13)
2apasicno meciio je mocebaH aeo rapake KOju YMHH IIPOCTOp 00esIekeH oapel)eHoM oBpImnHOM
3a mapKupame BO3WIa; Tad. 14) Zapasichu 60kc je mocedaH 1eo Tapaxe KOju YUHU MPOCTOPH]ja
HaMEH-CHA 33 MAPKUPAhE BO3HIIA.

Z. Stefanovi¢, 45: ,,TakcaTuBHO HaOpajare MpeaMeTa eTaKHe CBOJUHE, OJH. MOCCOHMX JIETI0Ba
3rpajie Ha KOjiiMa OHa MOXe J1a TOCTOjH MPEACTaBIba CMETHY Yy CBAKOJHEBHOM )XKHBOTY. MHOTO je
MPUXBATIbUBH]E (PIEKCHOUITHO oapelerse 1a To MoXKe OUTH CBaKH /10 KOjU PEeICTaBIba rpal)eBUHCKY
1 GYyHKIHOHAIIHY LIEHHY, a [peMa CBOjoj HAMEHH He CITyH Kopuihersy Bulle TOceOHHX aenoBa.”
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MIPETBOPHUTH Y 3ajeITHUYKH 1e0 (Ha OCHOBY YTOBOpa 3aKJbyueHOT n3Mel)y BiacHu-
Ka MoceOHOr Aera U cTaMOeHe 3ajeTHHIIE), a MOJKE MY C€ U IIPOMEHUTH HaMeHa
(Ha OCHOBY 3aXTeBa BIIACHMKA).’

CamMocTaJHu AENIOBH 3rpajie Cy NPOCTOpHja ca TeXHUYKUM ypelajuma, mpocTo-
puja TpancopMaTOpCKe CTaHuIle U CKiIoHuTa.>® Takas feo 3rpajie Moxe OUTH
Y 33jeHUYKOj HENIeJbUBOj CBOJUHH BJIIACHHUKA IIOCEOHUX JIENIOBA 3rpajie UK y CBO-
JUHH JTUIIA KOje je BIacHuK ypehaja, omHOCHO Tpanchopmaropceke cranuie (4. 11
3CO3).

[IpaBa u oOaBe3e BIacHUKA ITOCEOHMX M CAMOCTATHHX JIEJIOBa 3rpaje onpehe-
Ha Cy Y OHOj MEpH y K0jOj jeé HEONXOAHO MOAM(PUKOBATH OIMIITH PEXUM IpaBa
CBOjUHE Ha HEMMOKPETHUM CTBapuMa, 300T CIIEIU(PHIHOCTH caMor mpeamMeTa.’’
CymtuHa je y ToMe Ja ce KopuihemeM CBOT Jiesia He oMeTa Kopuinheme Jpyrux
JIeTIOBa 3rpajie U Ja UM ce He HAHOCH MTeTa. ETaKHU BIACHUK OAroBapa 3a mTeTy
KOja TIOTHYE O lherOBOT MOCEOHOT ieja aKo HEe MOCTYIIN y CKJIaay ca IPONHCAHOM
obaBe30M ofprkaBama, 0e3 003upa Ha KpuBHILY.** I3pHUNTO je TIPOIHCcaHo TIPaBo
CBaKOT €Ta)KHOT BIACHUKA U cTaMOCHE 3ajelHULIe J1a 3aXTeBa UCITyhemhe 00aBe3a
KOje ce Be3yjy 3a IpaBo CBOjUHE Ha TIOCeOHOM ey 3rpaze (uwi. 14, cr. 2).4

4.1. 3ajenHUYKH TeJIOBU 3rpajae
4.1.1. llllua ce cmaiipa 3ajeOHUUKUM OeloM 32pade

Jenosu 3rpaze koju, y ckiany ca 3CO3, Hucy onpeljeHn kao nmoceOHU Uiu
CaMOCTAJTHU CMATPajy ce 3ajeIHUIKUM JieloBuMa 3rpaje. OHU CiTyxe MoceOHIM

37 Bun. onpentde wi. 6 u 7 3CO3.

38 Bup. wi. 3, cr. 2, Tau. 18-21 3CO3

¥ I1paBo Jia HCKJBYYHMBO BPIIM CBOjHHCKA OBJANTherha Ha CBOM IIOCEOHOM JIelTy 3rpaje, y3
JY’KHOCT JIa JIO3BOJIM MPOJIa3 KPO3 CBOj 10 MIIM BEroBy ynoTpedy Ha oAroBapajyhin Ha4uH Kaaa
j€ TO HEOIIXO/IHO 3a MOMPABKY MJIM OAP)KABAKE IPYTOT JIea 3rpajie I 3a HCIYHEHhe Ipyre
3aKoHCKe obaBese. [IpaBo Ja npeay3me pajoBe Ha 3ajeAHHYKIM ASI0OBUMA 3TPajie paii OTKIIAbatbha
OMAaCHOCTH O MPOY3POKOBaa MITETE HAa CBOM MOCEOHOM ey (aKo TO 0JIaroBpeMeHO HEe YUHHU
JIUIIE KOje je Iy’KHO Ja U3BPIIX TonpaBky). [IpaBo aganrtaiuje cBOr moceOHOr aena y cKiay ca
3aKOHOM, Y3 OTpaHHUCHbE Ja ce THUME He 3aMpe Y OcTase AeloBe 3rpaje (mocedHe, 3ajeiHIIKe
HJIM CAaMOCTAJIHE), OCHM KaJa 3a To uMa oBiamheme. [IpaBo 1a MoKpeHe CyJCKHU MOCTyNaK paau
yTBphHBamka HUIITABOCTH OJIyKe CKYNIITHHE cCTaMOCHE 3aje/IHUIIe KaJla CMaTpa Ja je oJuIyKa
JOHeTa CynpoTHO BaxxehuM nponucuma (y poky ox 45 naHa o ca3Hamba 3a OIIYKY — CyOjeKTUB-
HH POK, a HaJKaCHH]C y POKY Ol LICCT MECCLH O] laHa JJOHOLICHA OJIyKe — 00jeKTHBHH POK,
OZIHOCHO POK Yy KOME je Ca3Hame 3a OJUIyKYy PEJICBAaHTHO Y CMHUCIY 3aXTeBarba yTBphema meHe
HUIITAaBOCTH). Jly’aH je 1a KopuirhieleM cBOT MOCEOHOT Jienia 3rpajie He oMeTa KopHuinheme
JPYTHUX JIeJIOBa U Jia CBOj A0 OfipyKaBa y CTary KOjUM ce He OTeKXaBa, He oHemoryhaBsa u He pe-
METH yoOmu4ajeHa ynorpeba ocTanux jaenosa 3rpaze. Bua. un. 12 u 13 3CO3.

40 By, ui. 69, cr. 1-2 y Besu ca wi. 60 3CO3.

41 To mpaBo mpon3nasu U3 0baBe3e BIACHUKA MOCEOHOT Jieia 3rpajie. 3aXTeB, MpemMa OIIITHM
[paBUIINMA, HACTaje Y MOMEHTY Ka/ia ce 00aBe3HO JIMIIE HHje TIOHAIIAIIO Y CKJIa1y ca CBOjOM 00aBEe30M.
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W CaMOCTAITHUM JIeJIOBUMA 3rpaJie U 3rpajy Kao [EeJMHH. 3aBUCHO O] IbHXOBE
(dyHKIMje pa3BpPCTaHU Cy y TPU KaTETOpH]je: 3ajeOHuuKu ipociuopu (CTCTICHHIIITE,
3ajeIHNYKHU XOAHUK, OIPYM, TABAHCKH TIPOCTOP, OMIMKIAPHHUIIA U AP.), 3ajeOHuy-
Ku 2pahesuncku eremenity (TeMeJbM, HOceh¥ 3UI0BU U CTYOOBH, KPOB, TUMIHAITH,
CBETJIAPHHUIIH, KAHAITK 32 [TPOBETpaBame, (pacana u Ip.) U 3ajeoHuqKe unciaiayuje,
otpema u ypehaju (MudT, r(pOMOOpaHU, SISKTPUIHE, BOJIOBOJIHE, KAHAIN3AIIUOHE,
racoBOIHE, TOTLIOBONIHE, TeJeOHCKE HHCTaAIM]e u 1p.). HaBoheme je erzeMruiap-
HO, a oiTy4yjyha kapakTepucTuka je aa ce, 0e3 003upa Ha MPUPOY 32jSAHUIKOT
JieTia, He pajiy O JIeNy KOjH je cacTaBHH Je0 CaMOCTAIHOT UK OCEOHOT Jenia, Ofi-
HOCHO J1a He CITy’KH HCKJBYUYHBO jeIHOM MTOCEOHOM JIey.*? AKO je HEeKH O HaBeJie-
HUX JIEJIOBA 300T CBOT MOJI0’Kaja HICTOBPEMEHO MOCe0aH U 3ajeIHUYKH JICO 3rPAJIe
(Ha mpumep, Hocehu 311, KPOB), cMaTpa ce 3ajeTHUIKUM JICJIOM 3rpajie, a BIaCHUK
TOT TIOCEOHOT JIeIa UMa MPaBo BEroBe yroTpede, 0e3 mpaBa ga My Mema (pru3maka
cojcra (ui. 10, ct.1).¥ Kazaa je y nuTamy J1co 3rpajie y cacTaBy JBa UJIH BUIIE
MOCEOHMUX JIeNIOBA, a HEe CITYXKH 3TPpajii Kao EeJNHH, HA ’beMY BJIACHULU THX I10-
ceOHMX JeToBa NMajy TIPaBO CYCBOjHHE ca jeAHAKHM JEIIOBIMA, Cpa3MepHO Opojy
oceOoHuX neiona.**

Hejaca# je cMucao oapenoe ja ce 3ajeJHUYKH JISJIOBHU 3rpajic CMaTpajy jei-
HOM CTBapH, ako 3aKOHOM HHje npyradnje ompehero (ui. 8, cT. 2). ApryMeHTH
koju ynyhyjy Ha cyBumHocT oBe oapenode cy cienchu. Ilpe cBera, mpaBo Ha
3ajelHUYKUM JIeJIOBUMA 3rpaJie HEpaCKUIMBO je Be3aHO 3a IIPaBO CBOjHHE HA I10-
ceOHOM, OJTHOCHO CaMOCTAJTHOM JIeNTy 3rpajie. 3aTHM, Ha ’hUMa Ce He MOXKe 3aCHH-
BaTH XUIOTEKA WX JIPYTH CTBAPHONPABHH TePeTH. TAKBUM TepeTHMA 3ajCTHUUKH
JIeTIOBH 3rpajie MOTy Outr 00yxBaheHH caMo aKko ce OHU YCTaHOBJbABAjy Ha 3rpa-
n Kao 1enuHd (W 9, ct. 7 3CO3). Y ToM CMUITy HUIIITA HE MEHha YHEH-CHUTIA Ja
je Moryhe pacnonararme 3ajeJHUYKUM JICTIOBUMA 3TPaJie y IIUJbY JOTPaIibhe, Hal-
suluBama, npunajama (IoceOHOM JIeTy 3rpaJie) UilK IpeTBapama (y mocedaH uiu
CaMOCTAITHH J1e0), 0 UeMy he moceOHO OMTH peUHn.

42 Bup ui. 3, cT. 1, Tay. 16 u wi. 8 3CO3.

4 He cme My Memaru 00JuK, CTPYKTYPY, 00jy, OCUM y TauHO oipeleHuM ciiydyajeBuMa
(kaJa je y muTary MOBPIIMHA KOja je Ie0 YHYTPAIIOCTH TOT IIOCEOHOT /Iesa UIIH Ce U3BOJIE Pajlo-
BU Ha yHaIpelemy cBojcTaBa TOr IMOCEOHOT Jiefla NI 3rpajie Kao LelnHe, aKo ce THME He yIpo-
JKaBajy (DyHKIIHje TOT Jiesia Kao 3ajeTHUYKOT JIel1a).

BracHuk noceGHOT, OTHOCHO CAaMOCTAJTHOT JIeJIa 3TPajie y YHjeM CacTaBy je 3aje{HUYKH JIe0
3rpajie Ay’KaH je Ja ra ofipkaBa y rpaHHIamMa MOrynHOCTH BpIea oBianfiemha yrnorpede Tor
nena (4. 14, ct. 1, Tau. 3 3CO3).

4 Bup. ui. 10, ct. 2 3CO3. Ako ¢y y nUTaky, Ha IPUMEp, YeTHPH TIoceOHa JieNa 3rpaje y
YHjeM CacTaBy je €0 KOjH He CIIy>KH 3TPaI Kao LEIMHY, BIACHUIIU THX JeoBa he OuTtu cyBiracHu-
11, @ CyBJIIACHUYKH y/I€0 CBAKOT Of BbUX je /4 6€3 003upa KOJIUKa je MOBPIINHA TT0jeANHUX 1oce0-
HUX JIeJI0BA.
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4.1.2. Ilpaso etuasichux 61aACHUKA HA 3ajeOHUYKUM 0el08UMda 32pade,
mUX08e 0basese ) 102nedy 00pAHCABArA U 00Z080PHOCHL 30 WILEILY

[IpaBHU pexuM 3ajeqHUYKHUX JeNoBa 3rpajae yecranoBibeH 3CO3 3acHOBaH
je Ha monasuoMm mpasuity cagapxanoM y 3OCIIO (um. 19, ct. 2).4 Ha 3ajenHrHuKUM
JICTIOBMMA 3rpaJie BJIACHHIIN MOCCOHMX JII0Ba MMajy TPaBO 3ajeIHNIKE HEJICJbUBE
cojune (wi. 8, ct. 3 3C0O3).4¢ To mpago je, kao mTo cMo Beh UCTAKIIH, aKIIeCcop-
HOT KapakTepa y OHOCY Ha IpaBoO CBOjUHE Ha moceOHOM aeny 3rpaze. LlIto ce
THYEC HEJCJPUBOCTU OBE 3ajeIHMYKE CBOJUHE, TUM aTpUOYTOM CE HE M3pakaBa
CBOjCTBO 00jexTa rmpaBa Beh HeMOTryhHOCT J1a ce 3aXTeBa mojesna, OTHOCHO Mpec-
TaHAK PSKMMA 33jeJHUYKE CBOJHHE JIOK MOCTOjH 3rpajia Kao neiunHa.*’

EtaxHu BacHUIIM Cy OBJAaINECHU J1a HAMEHCKH YTIOTPeOsbaBajy 3ajeIHUIKE
JIeJIOBE 3rpajie y TpaHuiiamMa cBojux nmorpeba.*® To 3Haun 1a Bemn4rHa TOCEOHOT
JieJla HeMa HUKaKBOT YTHIIaja Ha BpILere OBor onanthema. bynyhu na opnamtheme
yrnoTpebe mpumnajia CBUM €TaKHUM BIIACHUIIMMA, CBAKH O] FbFIX HCTOBPEMEHO MMa
o0aBe3y /1a TPIH HAMEHCKY yrnoTpely 3ajeJHHYKHX JIEJIOBA O]l CTPaHe OCTaINX
eTaxHux BiaacHuka.* Takole je aykaH a y4ecTBYje Y TPOLIKOBUMA OJIpKaBarha
u yrnorpebe 3ajefHUYKUX JenoBa 3rpajae.’’ Kputepujymu 3a yuenrhe y oBum
TPOIIKOBHMA IPONKCAHU cy 3aKOHOM Ha cienhy HaunH. 3a TporkoBe Tekyher
oJpXKaBama 1 yIpaBJbama 3rpajioM npeasuleHo je yyeurhe BlacHUKa NOCEOHNX
JIeTI0OBa 3rpajie cpa3MepHO Opojy CBOjUX MOCEOHMX JEI0Ba Y OJHOCY Ha yKyIaH
Opoj cBUX MOCEOHUX JIEI0BA, JIOK j€ 32 TPOIIKOBE HHBECTUIIMOHOT O/IpKAaBamka U
yHanpelema cBojcTBa 3rpaje yuenhie Be3aHO 3a cpa3Mepy MOBPIINHE TOCEOHOT

45 O 3Hauajy OBOT IIpaBHIIa, CTABJbALY BaH CHAre 3aKOHA O CBOjUHM Ha JICIOBAMA 3Tpajia
omrykoM Cape3Hor ycraBHOT cya (1996. roqune) 300r Tora mro HUje y ckiany ca Ycrasom CPJ
n 30CIIO, ka0 ¥ BUIIETOINIIH0j IPUMEHHN TOT 3aKOHA Off CTPaHE HEKHX BOjBOhAHCKHX CyHOBa
YIIPKOC Y4HME-CHHIH JIa je IpecTao aa Baxu, Bua. Dusan Nikoli¢, ,,Ciji su zajednicki delovi zgrada®,
Pravni zivot 10/2001, 27-31.

46 TTojmcehamo Ha mpaBuIta cajipskana y akryenHumM Hanpruma. [pema Haupry 3C/CIT Ha
3ajeAHUYKMM JIeJIOBHMa 3rpajie IpaBo CBOjMHE MMa €TaKHa 3ajeqHUNa, AoK npema Haupry ['3
€Ta)KHU CONCTBEHUIIN MMajy MPaBO CyCBOjUHE Ha 3ajeHHUYKHUM JISIOBUMA 3rpaie.

47°0. Crankosuh, 177. O HeaJeKBaTHOCTH TaKBOT PelICHha U TEUIKONH HEeroBor yKIanama
y PEKUM KOjH cajip>ku MOTryhHOCT pacronarama 3ajeJHIYKIM JeI0BUMA 3rpajie (paau npuiiajama
HEKOM IoceOHOM JielTy, aflanTaluje Wi Haa3uhuBama) 1 NpaBuiIo O KPUTEPUjyMy pacrojeie
obaBe3a eTa)XHHUX BJIACHHUKA Yy MOTJIEY THX JEJI0Ba 3Ipajie Cpa3MEpHO MOBPIIMHN HUXOBHX I10-
ceOnux nenosa, Bua. Z. Stefanovié, 38-39.

48 By, wi. 12, c1. 1, Tau. 4 3CO3.

4 Tlopen Tora, Iy’KaH je Ja TPIH HAMEHCKY yIOTpeOy 3ajeNHHYKHX JeJIoBa 3rpajae ol
CTpaHe JINIA KOja je aHTa)KOBA0 €Ta)KHU BIACHUK 3a U3Boheme ofapeleHnx pagosa, kao U mpoa-
JKerbe Tpehnx auia paau goacka 10 onpel)eHor moceGHOT HiTn CaMOCTATHOT Jiena 3rpaje (4. 14,
ct. 1, Tau. 5 3CO3).

30 Kao u y TpolKOBHMa OJIpiKaBama u yrnorpebe Karactapcke mapiiesie Ha Kojoj ce 3rpaja
Hanasu. Bum. ui. 14, ct. 1, Tau. 4.
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JIeNa y OMHOCY Ha YKYITHY TIOBPIIHHY CBHX IIOCEOHUX JIeoBa (WiL. 63, cT. 2, Tay. 1-2).!
3aKoHONABAIl je OCTaBMO MOT'YNHOCT Jia C€ €Ta)XHU BJIACHUIIM JBOTPEhUHCKOM
BehnHOM carmace ma 6mII0 KOjU O/ OBa JIBa KPUTEPHjyMa IPUMEHE U Ha TeKyhe u
Ha MHBECTHUIIMOHO OJ[P)KaBamke, M YaK OCTaBUO MOTYhHOCT /1a ce HauMH ydenrha
y OBHUM TPOIIIKOBHMA yTBP/IM HA OCHOBY TpaBuiia o Mel)ycoOHUM oJlHOCHMa BJiac-
HHUKa MOCEOHUX JIeNI0oBa 3rpaje.>”

Ko Bpiu nmociioBe ympasibarmba 3rpaaom>® oapel)eHo je 3aBUCHO o1 Tora o
KaKBOj 3Tpajid je ped,>* CBOJHHCKOT PeXXKMMa heHUX MOCEOHUX JIeI0Ba U, JIOHEKJIE,
HameHoM 3rpafe (wi. 15 3CO3). YV ctaMOeHoj 3rpaau Koja uMa 3ajeTHUIKE JIEITOBE
3rpajie ¥ HajMame J[Ba MOCeOHa JIeia YMjU Cy BIACHUIIM PA3IUYHTA JIUIIA, [I0CIIO-
BE yIIpaBJbarka 3rpajioM BPIITH cTaMOCHA 3ajeTHUIIA IIPEKO CBOJIX OpraHa FITH
po)eCHOHATTHY YIIPAaBHUK KOME Cy TIOBEPEHH TIOCJIOBU yIIpaBJbarba. CBU €TaXKHH
BJIACHUITH, OMHOCHO BJIACHUIIA TIOCEOHMX JeJIoBa cTaMOeHe 3rpane (u cramoe-
HO-TIOCJIOBHE 3rpajie), YynHe cramMOeny 3ajennuiry.” OBa 3ajeJHHIIa HMa CTATYC
MPaBHOT JIKIA,>® a CTHYe Ta OHOI MOMEHTa KaJ/ia HajMarbe JIBa JINIA MOCTaAHY
BJIACHUIIY JIBa 1OCceOHa Jiena.

Sl AKTHBHOCTH Ha OIp)KaBarby 3rpaje BpIIe ce KPO3 XUTHE HHTEPBEHIHje, Tekyhe oapika-
Bam¢ U MHBECTHIIMOHO OJpKaBame. Bua. 4. 3, cr. 2, Tad. 23 (ogpkaBame 3rpaze), 25 (texyhe
oIpkaBame), 26 (MHBECTHIIMOHO OIp)KaBame), WI. 58 (onpkaBame 3rpajie U yHanpeheme cBojc-
TaBa 3rpaje) 1 Wi. 59 (XUTHE UHTEpPBEHIIH]E).

2 Buj. wi. 63, ¢T. 3 1 5 1 ¢ UM y Besu wi. 17 3CO3.

33 Ypassbase 3rpagom, y emuciay 3CO3, o0yxBara cBe OpraHH3aI[HOHE [OCTIOBE 1 AKTHBHO-
CTH KOje KOHTHHYHPaHO 00aBJba H3a0pPaHO UJIH MMOCTABJBCHO JHIIE (YIIPaBHUK UK MPO(ECHOHATHU
YIPaBHUK), OJTHOCHO OpraH yIpaBibama, y CBPXy pykoBohema 3rpagom. To moxpasymesa oaro-
BOPHO Ipeay3HMame Mepa paau OpraHu30Barmba Oip)KaBarmba 3rpaje, oIy IHBama 0 Kopuihemy
¢uHaHCHjCKUX cpescTaBa n obe3behuBama kopumhema 3rpajae (lbCHHX JEJI0BA) Y CKJIALy ca
E,CHOM HaMEHOM, M JIpyTa [UTamkba OJ] 3Hauaja 3a yIpaBJbambe 3rpajoM (4. 3, ct.2 , Tad. 22).

54 Bug. i 3, c1. 2, Tau. 3-7 3CO3: ciuambena 32pada — 3rpajja HaMEHEHa 38 CTAHOBAKLE, KO-
PHCTH ce 32 TY HAMEHY H CaCTOjU Ce O] HajMamhe TPU CTaHa; HopoduuHa Kyha — 3rpajia HaMeHbeHa
3a CTaHOBAHE, KOPUCTH CE 33 TY HAMEHY U CACTOjH CE O] HajBHIIIE J1BA CTAHA; CIlAMOEHO-UOCI08HA
32pada — 3rpaja Koja ce CacTOju O HajMarhe jeJHOT CTaHa U jeTHOT MOCIOBHOT MPOCTOPA; 0C106-
Ha 32pada — 3rpajia HaMEHEeHa 3a 00aBJbambe ICIaTHOCTH, KOPUCTH €€ 32 TY HAMEHY M CacTOjH ce
O] je/IHOT MJIM BHILIE MOCIOBHUX MPOCTOPA; 32pa0d jaéHe HaMeHe — 3TPajie HAMECH-EHE 3 jaBHO
kopuirheme (3rpaje Koje Mory OUTH HJIM CaMo Y jaBHO] CBOjUHH, Kao LITO Cy 3rpajie 3a morpede
HaUISKHUX OpraHa, MJId y CBUM OOJIMIIMMa CBOjUHE, KA0 LITO Cy OOJHUIIE, JOMOBH 31paBiba,
3rpaze 3a o0pa3oBame, 3rpajie Kynrype, caoopahajHu TepMHHaIN U IpyTe 3rpajie HAMEHEHE 32
jaBHO KopuIinheme).

3 O crambGeHUM 3ajeHULIaMa BOAH ce 1M0ceOaH PperucTap y cBakoj jeqUHHIIM JIOKAIHE
camoympase. Perucrparopa onpehyje HaiiexHa ONIITHHCKA, OJHOCHA I'pajicka yrpasa. Caapxu-
Ha perucTpa, opiamhema perucTparopa u MOCTyMak perucTpalyje JeTajbHO Cy ypeheHu ui.
18-39 3CO3. [logauu o ctaMOeHUM 3ajeqHUIIaMa U3 CBUX PEerucTapa Ha TepuTopuju PemyOnuke
Cpbuje 00jenumeHN Cy Y jeNIUHCTBEHY €BUACHIN]Y (jeMUHCTBEHA, IICHTPATHA, jaBHA, CICKTPOH-
cka 0a3a mogaraxa) kojy Boau Pemyommuku reogetcku 3aBof (4. 21 3CO3).

36 TTocnoBHO MMe cTaMOEHE 3ajeIHUIIE MO/l KOJUM CEe OHA I10jaBJbyje y MPABHOM MPOMETY
00aBe3HO CaapiKu O3HAKY cluambena 3ajedHuya U aapecy 3rpaje 3a kojy je popmupana. Kao u

1354



36o0puuk pagosa [IpasHor daxynrera y HoBom Cany, 4/2017

OHaj k0 je oBJamnTheH Jga BPIIX MOCIIOBE YIIPaBJbamka 3TPajioM uMa 00aBe3y
oJprKaBama 3rpaje y UMby OTKJamama ONAacHOCTH HacTaHKa LITETe Of 3rpaje
1 3ajeqHUYKUX neosa srpase (wi. 60 3CO3). 3a mreTy Koja je y3pOouHo oBe3a-
Ha ca 3ajeJHUYKUM JeJIOBUMa 3rpajie OAroBapa ctamOeHa 3ajeHHIa. 3a TaAKBY
MITETY CYNCHUANjapHO j& MPOMHUCaHa OJTOBOPHOCT BIAaCHUKA IMOCEOHUX JIeJIoBa
3rpalie, Kaja craMOeHa 3ajelHuIa CBOjy 00aBe3y HaKHaJe IITeTe He U3BPIUHU Y
POKY KOjH je y CBOjOj OJITYITH OIPEAMO HAJISKHY OpTaH. 3a clIydaj Aa ce He MOXKe
OJPEIUTH Aa JIM IITeTa NOTHYE O MOCEOHOT MM 3ajelHHYKHX JeJIOBa 3rpaje
npeaBuleHa je comumapHa OroBOPHOCT CTaMOCHE 3ajeTHUIIC U BIIACHIKA TT0Ce0-
HEX JenoBa.’’ CMaTpaMo Ja Cy OBaKBa MpaBuiia aJieKBaTaH OJroBop Ha OpojHa
Y CBAaKOJIHEBHO MOCTaBJ/haHa MTAkha y BE3M ca IITeTamMa Koje MOTHYy of 3rpaaa.>®

Jla mocToju jaBHU MHTEpEC Ja ce 3rpaje OApKaBajy U HHXOBa CBOjCTBA
yHanpehyjy, CBeI0oYn Kako HaYWH peryincama 00aBe3a eTaKHUX BIACHUKA U
HXOBE OITOBOPHOCTH, TAKO U U3PUYMTO NpeBUlatbe 1a y CIydajy MpOmyLITamka
UCTyBheha 00aBe3a mpeBUl)eHUX y TOM IIHJbY, PaJlOBE Ha OJlPIKaBamy 3rpaje
npeys3uMa jeIMHHIIA JIOKAJHEe caMoypaBe, ako 01 300T TaKBOT MPOIMYyLITamba
MOTJIE Jla HACTAaHy IITETHE MOCIEANIIE TIO )KUBOT HIIH 3[[PABJbE JbY/IH, )KHBOTHY
CpenuHy, MpUBpeay uin UMOBUHY Behe BpenHocTH.>® YIpaBo paju OCTBapemha
jaBHOT MHTEpEeca jeNHUIIA JOKATHE caMOyTIpaBe CBOjJUM aKTOM yTBplyje MUHHU-
MaJIHy BUCHHY U3HOCa 3a 00e30eheme Tekyher onpkaBama 1 U3/1Bajatba 3a HHBE-
CTHUITMOHO OJIPIKABa€ 3ajeITHMUKHX JICJIOBA 3rpajie, Kao ¥ BUCHHY HAKHAJE KOjy
nnahajy BIacHUIM MOCEOHUX JICJIOBA y CIIY4ajy MPUHYIHOT OCTaBJbaka Mpo-
(dhecnonaHOT yrpaBHuKa (4iI. 61, ct. 7 3CO3).

CBa JIpyTa IIpaBHa JHIa, cTaMOeHa 3ajeHNIa UMa CBOj MaTH4YHU Opoj, [T b n texyhu paayn. Bun.
ui1. 16 3CO3 — [lojam u tipagnu ciuaiyc ciuambene 3ajedHuye.

JanoMm crymama Ha cHary 3CO3 (31. nzeuem6bap 2016. ronune) ctamOeHa 3rpajia y Kojoj
HajMame [[Ba JUIa NMajy IpaBO CBOjHHE Ha JBa MOCeOHa JieNia y TOj 3Tpajid, mocraje ctaMOeHa
3ajeJHUIIA ¥ CTUYE CBOjCTBO IPABHOT JIMIIA KOj€ je MPaBHU CIeA0CHUK cTaMOCHE 3rpajie Y MOCIIo-
BHMa HaCTaJIMM [IpeMa IPOIHCHMa O OJ[pKaBarby CTaMOCHE 3rpajie KOjH Cy ICPOrupaHu CTyambeM
Ha cHary 3CO3 (un. 137 3CO3).

ST Bun. ui. 69, ct. 3-4 3CO3. AKO MOCIIOBe yIpaBbakba 3rpajioM BPIIU MPO(ECHOHATHH
YIPaBHUK, OH je OJIrOBOpaH cTaMOeHO]j 3ajeIHUIH (MJIH BIIACHUKY TOCEOHOT Jiena 3rpajie) ako je
IITEeTa HACTYIINJIA yCIIe BeroBe Palibe MU MponylTama (CT. 5).

38 Yuja je hacama 3rpaje ¥ KO OAroBapa Kajia ce beH J€0 YPYLIH U IPOy3pOoKyje mreTy?*
»1Ta kaga ce mudT 3ariaBu UM ,,0TKaYM“ U Kajaa Heko Oyze mospehen? To cy camo HekH o1
CBAKOJIHEBHHUX HACJIOBA Y MEIUjIMA.

3 Bua. ui. 61 3CO3 (TIpeyszumarve itocnosa odpacasamwa 32pade u ynaipehera ceojciiasa
32pade padu ociugapersa jagnoZ uniiepeca). AKTUBHOCTH KOje y TOM IUJbY OAPEIH jeNHHIA JIO-
KaJIHe CaMOYIIpaBe MOTY C€ II0 HaJIOI'y HaUIeKHOT OpraHa HCITYHUTH IIPUHY/THO Ha TepeT 00aBEe3HUX
JIMLA, aKO UX OHH He Tpeay3My. Takohe ce OTyKOM jeIMHHUIIE JIOKAIHE CAaMOYIIPAaBe MOXE IIPOIIHU-
caru o0aBe3a oflpKaBama CIIOJBHOT U3riena 3rpaje (hacae) u 3adpaHa leHE TPOMEHE, Ca Pa3InYH-
THM CTENEHOM 00aBE3HOCTH 3aBUCHO O] yPOAHUCTHUYKE 30HE W OJIOKA Y KOME ce 3rpajia Hajas3u.
JenuHuIA TOKATHE CaMOyTIpaBe MOKE y CBOM OyuieTy 00e30euTH cpeacTBa 3a OecroBpaTHO cydhu-
HAaHCHPabe aKTMBHOCTH HA MHBECTHIIMOHOM OJp)KaBakby U yHaIpehemwy cBojcTaBa 3rpaje.
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4.2. Pacnonarame 3ajeJHUYKHMM JeJIOBUMA 3rpaje

[IpaBoMm 3ajeqHUYKE HEJEIHPUBE CBOjUHE KOje UMajy €Ta)XHU BJIACHHIIM Ha
3ajeTHUYKHUM JISTIOBIMA 3rpaJie, He MOXKE Ce CAMOCTAITHO pacroiaraTv 300r akie-
copHocTH Tor TipaBa. OHO HHje CaMOCTAaTHO y MIPAaBHOM IPOMETY HH Y CMHCITY
peHoca, HH Y MoTJIely OrpaHruea, 0 YeMy je Beh Omio peun y oBoM pany. Mnaxk,
y 3CO3 un. 9 Hocu Ha3uB Paciionazarse 3ajeOHUdKUM 0e108uUMa 32paoe n mbuMe
ce peryiuiie MpeHoc npaBa CBOjHHE HaJ| 3ajeIHNYKHUM JICTIOBHMA 3Tpajie paau
Jorpajie, Ha3uhuBama, mpuiajama ik npeTBapama.®’ Y cymtuHu, paau ce
0 MPOMEHH HaMEHE 3aje/ITHMUKHX JICTIOBA 3rpajie.

[Ipe Hero mto n3noxkumo Baxkehe pemnieme OBOT MUTama, OCBpHYheMo ce Ha
perynaTuBy caJipkaHy y 3aKOHY O OApKaBamy CTaMOCHHX 3Trpaja Koju je 1epo-
rupaH crynameM Ha cHary 3CO3,%! kao u Ha OyKy YeTaBHOT Cyza Koja je 1o
HaIlleM MUIIJbEHY KJbYyTHA 32 a7IeKBaTaH MPHUCTYIIL. JleporupanuM 3aKoHOM OHIIO
j€ peryimcaHo oJUTyYMBakhe O IIPOMEHN HAMEHE 3ajeTHUYKUX JeJI0Ba 3rpaJie paIu
HAJIOTPaIibe,*” MM BErOBOT MIPETBapama y MoceOHu 1eo 3rpaje,®® uin mpura-
jarba mocebHoOM seny 3rpaje.t* O Tome je ofTydnBata CKyIIITHHA 3rpajie cazia-
cHowthy 61ACHUKA CIUAHOBA U OPYSUX HOCEOHUX 0en08a 32pade Kojuma Upuiada
suwe 00 HoN08UHe YKYIiHe HO8PUWIUHE CIUAH08A U OPYSUX loCeOHUX 0elloga 32paoe.
Omykom Yerasror cyna® yrpheHo je na y HaBeaeHoM ey onepende 3akoHa
0 OJprKaBarby CTaMOEHUX 3rpajia’’ HUCY y CarJlaCHOCTH ca YCTaBOM U MOTBpHEHUM
Mel)yHapoJHUM yrOBOpHUMa, TAKO Jia Cy OHE IpecTalie Ja Baxke JaHOM 00jaBJbH-
Bama oBe Oniyke (20. ampun 2011. rogune). Y o0pa3iokemy ce HaBOJIH Jia ce
OJUTYKe O MUTamkHMa Koja Ce OJJHOCE Ha IIPOMEHY HaMEHE TIPeAMEeTa 3ajeJHUUKE

%0 3a mojam mpuIajama, MpeTBapama, JorpAmbe U Haa3uhuBama BUI. wI. 3, CT. 2, Tad. 27,
28, 31, 32,33 3CO3.

1 By, 1eo OBOT pajia KOjU ce OIHOCH Ha pa3MaTpame HOPMaTHBHOT OKBHPA HHCTHTYTa
etaxcHe cBojuHe y Permyomumu Cpouju.

92 Buj. wit. 18 3akoHa 0 ojipkaBamy cramMOeHux 3rpaja. OnpendoM OBOr WiiaHa peryincaHo
j€ IOHOIIEeHe OTTyKe 0 M3BOherby pasoBa Ha CaHAILIMjU PABHOT KPOBA OJTHOCHO KPOBHE KOHCTPYK-
L1je KOjOM ce, CarjlacHO MPOIKCUMa O IUTAHUpamy U ypehemy mpocropa u u3rpaimu odjekara,
MO2K€ M3TPATUTH, OTHOCHO aJalITUPATH HOBU CTaH.

93 Bua. ui. 21 3akoHa 0 ofip>kaBamy craMbeHux 3rpajaa. Onpeadom OBOT YiaHa peryuca-
HO j¢ IOHOIICHE ONTYKE JIa CC 3ajeAHIYKE ITPOCTOPH]je IPETBOPE Y CTaH MIIM MMOCIOBHU MPOCTOP,
aKo Cy 3a TO MCHYHEHH YCJIOBH 110 IIPONKCHMA O IUIAaHUpamby U ypehemwy npocropa u u3rpaimu
o0jekara.

4 Bu. wir. 22 3akoHa 0 ofipxaBamy cramOeHux 3rpajaa. OnpeooM OBOr 4iiaHa peryimca-
HO je JIOHOIICH:E OJUTYKE O MPHIIAjamy 3ajeAHHUYKE IIPOCTOPHje CYCEJHOM CTaHy MIJIH IOCIOBHO]
MIPOCTOPHjH, aKO 3ajeIHNIKA IPOCTOPHUja He UCITyHhaBa IPONHCAHE YCIOBE 3a IIpeTBapame y 110-
cebaH 1eo 3rpaje.

% Omyka YC 1Y 6poj 95/2006, Cryacoenu cnacrnux PC, 6p. 27/2011.

% Panu ce o meny openada Koje cMO y IPETXOJHO] PEUCHHUIIH UCTAKIIH HTATHKOM.

7V nutamwy cy oaepende wi. 18, cr. 1, ui. 21, cr. 3 u i, 22, cr. 2 3aKoHa O OfipKaBakLy
cTaMOCHHUX 3rpaja.

1356



36o0puuk pagosa [IpasHor daxynrera y HoBom Cany, 4/2017

HeJIeJbUBE CBOjHHE MOT'Y JIOHOCHUTH CaMO I0J] YCIIOBOM JIa CBH €TAXKHH BIIACHHIIH
MMajy TIPaBo jeHAKOT OJUTy4YHBarkha O HAYMHY KOpUIThemwa 3ajeIHUUKUX JeJI0Ba
3rpajie, Kao U MpaBo Ha JETOTBOPHY 3alITHTY y CIIYYajy Jia OJUTYKOM CKYIIITHHE
3rpaje OyJie M3UTpaH IUJb 300T KOra je IIPpaBo Ha TPOMEHY HAaMCHE 3ajeIHUUKUX
JIeTIOBa 3rpajie 3aKOHOM ycTaHoBIbeHO. [loazehn o Tora ia ce panu o 3ajeqHuY-
KOj HEeJIeJbUBOj CBOJUHM, OJJHOCHO Ja YACIH HUCY ONpeesbeHH (jep H1je y TUTamby
CyCBOjWHA), Ka0 ¥ J]a C€ He MOXE 3aXTEBATH IBUX0BO onpehnBame (To je Moryhe
y OCTaJIuM CITy4ajeBHMa 3ajeIHUYKE CBOjUHE), YCTABHU CY/I j& 3ay3€0 CTAHOBHIILITE
Ia ,,... CBOjHHCKa OBJanihera 3ajefHIIapa Ha 3ajeIHHYKUM JeJIOBUMA 3rpajie He
MOry OUTH YCIOBJbEHA BEIIMYMHOM IOBPIIMHE CTAHOBA U JIPYTUX TOCCOHUX JIe-
JIOBA 3Tpajie YMjH Cy BIIACHHITH. %

Hagenene onpen6e koje cy mpecraliie aa Baxke Ha ocHOBY Omiiyke YcTaBHOT
cyna, 3aKOHOMaBaIl je ,,HafgomMecTrno Ha cienehu Haunn.® IIpensuljeno je ma ce
OJUUTyKa O HAaBEJICHUM NMUTakUMa (HaJA0Tpajiha, IPeTBapamke U MPUTajake) IOHO-
cu seliurnom 00 yKyiHoZ bpoja unanosa ckyiwinune s3epade. Huje OMII0 eKCILTHITNT-
HO YTBpl)EHO J1a CBAKOM €Ta)KHOM BJIACHHKY IO OCHOBY CBOJUHE Ha JEHOM IIO-
cebnoM feny (6e3 003upa Ha HErOBY MOBPIINHY) MPHUIIaaa jeaaH iac,’’ mrTo je
¢ 003UpOM Ha CYNITHHY JACPOTMPAHOr MpaBuiia OUII0 MOTPEOHO, jep Ce MOTJIO
MOCTABUTH MTUTAE KOJIMKO TIIACOBA HMA €TAXKHU BIACHHUK KOJU UMa BHIIIE TTOCce0-
HUX JIeJIOBa Y jeIHOj 3rpaau

He 3anemapyjyhu 3Ha4aj moHOIIeHma aJeKBaTHUX MPAaBHUJIa ca CTAHOBHIIITA
3aIlITUTE JABHOT MHTEPEca, CMaTpaMo Jia je OUJI0 HYKHO OJICTYTahe O]l OIIITEr
peXuMa 3ajeTHUIKE CBOjIHE TI0 KOjeM ce TIoIpa3yMeBa Ja 3ajeHHIIapH 3ajeTHII-
KM U CTIOPa3yMHO YIIPaBJbajy U PacIioyiaxKy CBOjOM 3ajeIHUUKOM cBojuHOoM. [Ipe-
Ba3MIaXKEHe HEMOT'YNHOCTH TIOCTU3akha CIIopa3yMa Y KOHAYHOM UCXOIY MOXKE
MMaTH 32 pe3ysrTaT onpehuBame yaena u npecTaHKa pekKiMa 3ajeTHUYKE CBOJUHE
(Te HAcTaHAK CyCBOjJUHE WJIM MUCKJbYUHMBE CBOjIHE). Kama ce paan o 3ajemHIIKO]
CBOJUHHM Ha 3ajeIHMYKUM JIeJIOBUMA 3rpajie OHa je, MehyTum, nedeswsusa u 300r
TOTa je HEOITXOIHO YCTAHOBUTH IIPABIIIO KOje he cBe eTa’kHe BITACHUKE TPETHPATH

% Ocniopene oapeabe He NpysKajy rapaHiujy aa hie oayKa CKyIIITHHE 3rpajie OUTH J0HETa
y HHTEPECY CBUX €TAXXHMX BIACHMKA, jep TAKBUM IIPaBMUIIOM Koje Aaje MOryhHOCT OJuly4HBamba
caMmo IojeIMHUM 3ajeJHIYapuMa (1a uX Ha30BeMo ,,Behunckum™) He 06e36ehyje jeqHakocT, paBHO-
MPaBHOCT M IPAaBHY CUT'yPHOCT CBUX €T)XHHX BJIACHUKA y MUPHOM y)KHBamy CBOjUHE Ha 3aje]l-
HHYKNM JenoBuMa 3rpaje. Te onpenbe He npysxajy rapaHuujy aa he omryka CKynmTHHE 3rpaje
OUTH JIOHECCHA Y HHTEPECY CBHX CTAKHHX BIACHHUKA, OTHOCHO MPY’Kajy MOryhHOCT 3a IPOH3BOJb-
HO M HEOIPaB/IaHO JHIICHE CBOJUHE TOjeINHUX CTAKHHUX BIACHHKA HA 3ajeIHHYKHM JICJIOBHMA
3rpase. A TO je CynpOTHO jeMCTBY ImpaBa cBojuHe (wi. 58 YcraBa PC n wi. 1 IIporokoma 1 y3
EBpOICKy KOHBEHIIH]Y 3a 3aIUTHTY JbYICKHX [IPaBa U OCHOBHUX c10001a). JleTasbHHje O pas3iio-
3uma Omryke YcetaBHOT cyaa Bunl. y Cnyawcoenom nacnuxy PC, 6p. 27/2011, 60-62.

% Cemam Mecenn HaKoH 00jaBsbrBamba OuTyke YCTaBHOT Cy/ia, JOHET je 3aKOH O IOy Hama
3akoHa 0 oapxkaBamwy crambeHux 3rpanaa, Cryocbenu Znacnux PC 6p. 88/2011.

70 HuTe je TaKBO MPABUIIO MPOU3JIA3MIIO U3 JaTe PEryaThuBe.
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Kao jemHaKe U paBHOIIPABHE, a Jla IIpH ToMe He Oyie mapaarucaHa MOTyhHOCT mmpo-
MEHE HaMeHe 3ajeITHUUKHX JIEJIOBa 3rPpajie, Kaja je TO y UHTECPECy CaMuX BIIaCHU-
Ka, aJIli U Y jaBHOM HHTepecy.’!

Y HaBeJIeHOM KOHTEKCTY Tpeba caryienatu Baxeha mpasuia canpxana y
3CO3. OnnyKy 0 IpeHOCY MpaBa CBOJUHE HA 3ajeTHUIKHUM JEJIOBUMA 3TPpazie pagu
BUXOBE MPEeHaMeHe JOHOCH CKYMIITHHA cTaMOeHe 3ajeHULE KOjy, Kao ILTO je
Beh pedeHo, YMHe CBM BIIACHUIM MOCEOHMX JetoBa.’”> BiracHuk moceOHOr aena
MMa jefIaH IJ1ac y CKYIIITHHU cCTaMOeHe 3ajeTHHIIE, a KaJia je jeHO JIULE UCTOBpE-
MEHO BJIACHHK BHIIIEC TIOCEOHUX JII0BA Y 3TPaii OHO MMa OHOJIMKO TJ1acOBa KOJIU-
KO MMa MmoceOHux aenoBa. M3puuuro yTBphuBame OBOT MpaBUiia JI0Ka3 je Ja ce
peMa paHuje Bakehum rmpomucuma HHje MOTao ca CUTYPHOINY H3BECTH 3aKJbY-
YaK KaKo MMOCTYIHUTH y OBAaKBOj CUTyall1ju. 3Ha4Yaj TAKBOI [TpaBUJa j€ HarJIallcH
THME IIITO HUCY PETKE CUTYAITH]je J1a j€ jeIHO JINIC HCTOBPEMEHO BIIACHUK BHUIIIC
MOCEOHKX JIENIOBA Y UCTOj 3rpaau.”> OMIyKy 0 pacrosaramy 3ajeIHHYKUM JIEIOBH-
Ma 3rpajie CKyNIITHHA CTaMOeHe 3ajeJHUIIe JOHOCH BehMHOM KOjy YnHE %5 yKYyTI-
Hor Opoja riacosa.’

[IpaBHM OCHOB 3a IPEHOC MpaBa CBOJUHE paiy IpeHaMeHe onpel)eHnx 3aje-
HUYKHX JISJIOBA 3TPaJic je yroBop 3akjbyueH u3mel)y cramOeHe 3ajeiHuIIe U TUIa
Koje he mocraru BiaacHuK.”> YroBopoM ce oapeljyje pok 3a 3aBpIeTak CBUX pajio-
Ba OKO IPOMEHE HAMEHE JIaTUX 3ajeTHUYKUX JISI0Ba, OAHOCHO (hopMHpama Io-
ce0HoT (MJTh caMOCTaJTHOT) feta 3rpazae, Mel)ycoOHa mpaBa u 00aBe3e YyroBOPHUX
CTpaHa y MOCTYIKY MpEHaAMEHe, Kao U CTHIIAlkE IIpaBa CBOjuHE Ha (hopMHUpaHOM

" IITo 6u Hajuenrhe 61O ciyyaj Kaaa Ou ce 3a JOHOIICHE O/IIYKE O TOME 3aXTeBaJla caria-
CHOCT CBHX €Ta)XKHHX BJIaCHHUKA.

72 Bua. wi. 9. cT. 2 ¥ ¢ BUM Yy Be3u 4. 42, cr. 1, tau. 12 3CO3.

73 Y mpenmsupamy ce OTHIILIO Jajbe peasrbhameM j1a BIaCHHK rapaxe, rapakHor MecTa
WITH TapaskHor GoKca HeMa 1oce6aH IJ1ac o OCHOBY ITpaBa CBOjHHE Ha TAKBOM MOCEOHOM Jeny (Ha
pUMeEp, aKO UMa CTaH U rapaxKy y UCTOj 3rpajid UMa caMo je/laH Ilac y CKyNIITHHHE cTaMOeHe
3ajenHuIe). M3y3eTHO, aKo je BIACHHUK CaMO TaKBOT MOCEOHOT [erna (rapaxe, rapakHOT MecTa Ml
rapaxHor 0OKca) y 1aToj 3rpaJid IMa MpaBo IiIaca y CKyNIITHHH KajJa ce OAydyje O ey 3rpa-
Jie y KOM€ ce HaJla3| Tapaka, TapaskHO MECTO WM rapakuu 0okc. Bun. wi. 43, ct. 1-3 3CO3.

7 Ynan 44, cr. 2 3CO3. Uctom BehMHOM CKYIIITHHA CTAMOCHE 3aje/IHHIIE OTydyje O TOo-
BEpaBamy yNpaBibaka MPO(YECHOHAIHOM YIPABHUKY M KPEIUTHOM 3a]yKMBamy cTaMOeHe
3ajennuiie. To cy ciaydajeBu Kaja je 3a OIyuyrnBame MOTpeOHa T3B. KBaiudukoBaHa BehuHa.
CkymmtrHa cTaMOeHe 3aje/THUIe HHAUe JOHOCH OJTyKe 0OMYHOM BehHMHOM IJ1acOBa IIPUCY THUX
YJIaHOBA KOjU UMajy TPaBO riaca, Kajia 3aKOHOM HHje Apyrauunje mpornucaHo (wi. 44, ct. 1). Behuna
noTpebHa 3a O[Ty YMBam-E MOXKe OUTH Apyraduje ogpelena npasuiauma o Me)ycoOHnM ogHOCHMa
BIIACHHKA IMTOCCOHUX NesioBa (WI. 44, cT. 3 1 ¢ UM y Besu 4. 17, c1. 3 3CO3).

75 Bug. wi. 9, ct. 3-4 3CO3. 3axTeB 3a MyHOBaXHOCT yToBOpa y moriexy Gopme je aa mot-
HHCH YyTOBOPHUX CTpaHa Oy/ly OBEPEHH Yy CKJIaJly ca 3aKOHOM KOjuM ce ypelyje oBepa normuca.
Bynyhu na ce paam o HETOKPETHOCTH 1 []a YTOBOP Y jeZIHOM MOMEHTY Tpeba Ja pecTaBiba Ucpa-
BY Ha OCHOBY Koje ie OMTH M3BPILIEH yIIHC y pericTap 0 HEMOKPETHOCTHMA U ITPAaBUMa Ha HbUMa,
IpeMa ONIITHM NpaBuinMa 6uhe moTpeOHa HeroBa CoJIEMHM3AIMja Ka0 MPUBATHE UCTIPABE OJ
CTpaHe jaBHOT OeNeKHUKA.

1358



36o0puuk pagosa [IpasHor daxynrera y HoBom Cany, 4/2017

MOCEOHOM JIeTy 3rpajie. 3aKOHOM je ofpel)eHo 1a poK 3a 3aBpIeTak CBUX paoBa
He MOXe OUTH Iy KU OJf IeT roJ{MHA O JIaHa 3aKJbyuema yroropa (wi. 9, cT. 5).
MelyTrim, ako pasoBu He Oy1y 3aBpIICHH Y TOM POKY, OH C€ Ha OCHOBY CarjacHo-
CTH YIOBOPHHX CTpaHa MOXe MpoAykuTh. CariacHOCT ce Mopa MaHU(eCTOBaTH
3aKJByUMBA-EM aHEKca yroBopa y poky o 30 maHa o qaHa NCTeka poka yTBphe-
HOT' OCHOBHUM yTOBOPOM. Y IPOTHBHOM, YTOBOP O YCTYTaly CE CMaTpa PacKHHY-
THM, a JIUIIE KOje j& 3aKJbYUHIIO YTOBOP ca CTAaMOCHOM 3ajeTHUIIOM JYy>KHO je Ja
JICO 3ajeTHUYKHX JISJIOBA KOJU MY je YCTYIIJbEH BpaTH y nipehalime cTame y poKy
Ol IIIECT MECEITH, aKO JIpyraduje Hije yTOBOPeHo.”s

VY mpakcu je npumeheHo 1a UHBECTUTOPH MPUIIMKOM 3aKJbyYeHa TPEyTo-
BOpa 0 KYIIOIIPOIaj! TOCEOHOT /ieTa 00jeKTa y H3rpaabi, HHCUCTHPA]y Ha O pe/I-
01 KOjOM ce Kymall yHaIpe/ carjiaiaga ca peHaMeHOM oJipel)eHuX 3ajeTHUIKUX
JIeJIOBa 3rpajie WK Ofpude MpaBa Ha KOPHITNEHEe HEKUX 3ajeITHUYKUX JIeJI0Ba
srpaze.’’ UMajyhu y BUIy HMIIEpAaTHBHOCT HOPMH O TPaBy €TaKHUX BIACHUKA
Ha 3ajeTHUYKUM JISJTOBUMA 3Trpajie, MHBECTUTOP (IIpoaaBall) HHCUCTHpPa Ha o0a-

76 Bup. ui. 9, cr. 6 3CO3.

77 Ta ompenda ce 3aTUM YHOCH U 'y YTOBOD KOjU Ce 3aKJbydyje HAaKOH H3BPILIECHE H3rPaIibe.
EBo camo jeman mpuMep Kaxo To u3rieaa: ,,CBOjiM MOTIHCOM Ha 0BoM YToBopy Kymar naje carmna-
cHocT [IpomaBiy u/min BEeroBOM IPAaBHOM CIIEAOEHUKY (KYMIly HETIOKPETHOCTH) HIIH JIMITY KOje
OH OApeaH Aa y cTaMOEHO-TProBaukoM 00jeKTy (3a CBaKy Jameny), u3rpal)eHom Ha Kat. naprenu
------- KO ------- Mmoxe aa: 1) u3BpiIn peHaMeHy HelpOXOJHHX HOBPIINHA OJHOCHO 33jeJHHYKNX
pocTopa y CTaMOCHHU MITH MOCIOBHU IIPOCTOP WIIH MPHIajarbe mocTojehnM cTaMOSHUM jeTnHH-
ama, 1 Jia ce u3MeHu acaza oTBapameM Ipo30opa 1 BpaTa Ha HauMH Kako [Iponasall ogpenu, Te
J1a ICTUM MOXKe CJIOOO0THO PaCIIoaraTH U yI1MCcaTH IIPAaBO BIACHUIITBA Y KaTaCTPy HEMOKPETHOCTH,
KaJla ce 3a TO CTEeKHY 3aKOHCKH yCJIOBH, a 0e3 HakHajHe carnacHocTH Kynia min merosor npu-
CycTBa; 2) 11a ce orpaJie cii000/JHe HOBPIIMHE OKO 00jeKTa, Ka0 CaMOCTaJIHO WJIN Y [IUJbY IIPHIIAjamba
HEKOM 0J1 ToceOHUX JIeJ0Ba 00jeKTa y NpU3eMJIby — JIOKala, YKJbydyjyhn oTBOpeHa mapKUHT

MecTa y OKBUPY peryIanuoHe JMHH]je U3TPpalibe Ha KaTacTapCKoj MapIieNy Ha KarT. TMapil. ------ KO
------- , T€ JIa KICTHM MOTY CJI000/{HO pacnojiaraTi, Te YIICcaTH [paBo BIACHHUIITBA Y KaTaCTPy He-
MOKPETHOCTH, KaJia C€ 32 TO CTEKHY 3aKOHCKH yCJIOBH; 3) Jla c€ Ha KaT.Mapesu ------ KO -------- u

y cTaMOeHOM 00jeKTy MOXe CBAaKH MPOCTOP yKJbyUuyjyhu 3ajeTHUYKH IPOCTOP, a KOjU HE yTHUUE
Ha (YHKIIMOHATHOCT CTAaMOCHO MOCJIOBHOT 00jeKTa Y CMHUCIY BEpTUKATHIX KOMYHHUKALIN]a, XOPH-
30HTAJIHO HHTEpHE cabpahajuune, Te GU3UYKH OIpe/ie/bHUX LEeIMHA OTyhEeHHX OCTaluM KyTIIUMa
y CKIIaqy ca ofo0pemeM 3a H3rpajiby MPEAMETHOT, 1a 3ay3Me, H3TPajt, IIPETBOPH y CTAMOCHH
IPOCTOP WJIH APYTH IPOCTOP WIIM NPHUIIOjU ocTojehemM cTaMOeHOM Ml IpyTroOM IIPOCTOPY, Te Aa
HCTHM MOJKe cI000/IHO pacIoiaraTt, Te yIHCaTH IPAaBO BIACHUIITBA Y KaTaCTPy HEIIOKPETHOCTH,
KaJla ce 3a TO CTEKHY 3aKOHCKH YCJIOBH, a 0€3 HaKHaJIHe cariacHocTH Kynua i \beroBor npucy-
crtBa. Kynam ce ogpuye 6mio kakaBHX IpaBa Ha OIIMCAHUM JEJIOBUMA HEIIOKPETHOCTH ¥/ Min o0e-
mrehera 3a JJaTy cariacHoOCT y CKiaay ca oBuM wianoM. Kyman je carnacan na [Ipogasan n/nnm
Oynyhu BIaCHMIM KOje OZpEIM MPOJaBall MMajy MpaBo CaMOCTAHOT Kopuinhema 1ielie KpOBHE
Tepace, rajiepuje 1 TaBaHa Koje MOry o cBoM Tpouiky (0e3 nasbe carimacHoctu Kymia) agantuparu
U BUMa pacronarat. Kynaiy ce OBUM IyTeM HEOIO31MBO OJ[pUYe IIpaBa Ha KOpHIIheme H pacro-
Jarame HaBeJIeHUM ToBpiinHama. Kymar ce o6aBesyje 1a Ha MPBU MO3MB NMPOJABILA IPUCTYIIN
JlaBamby M0CeOHE CarllaCHOCTH MPOJIABILY HJIH H-erOBOM IIPABHOM CIICOCHUKY 32 CBE PA/Ihe OITH-
caHe y OBOM uJiaHy YTroBopa.*
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Be3UBalby KYIIIA JIa Ce 0J[a30Be MIO3UBY 34 JIaBame MoceOHe CarlaCHOCTH TPH pea-
JU3anuju OUJI0 KOje YTOBOPEHE aKTUBHOCTH Y BE3U Ca 3ajeTHUYKUM JCJIOBHMA
3rpaje. YroBope ca TAKBUM ofipendaMa jaBHU OeJIeKHUITH IOTBPhY]jy, ca niu 6e3
YHOIIICHA Y COJIEMHHU3AIMOHY KJIay3yJly U3jaBe 0 oJroBapajyhem ymno3opemwy Koje
jé maTo yroBopHUM cTpaHama. CMaTpaMo 2 je Y OBaKBHM CJTydajeBUMa aJleKBaTHA
pUMeHa MpaBuJja O JACTUMUYHO] HUIITABOCTH yroBopa.’s

4.3. [IpaBo mpeyer npeHoca

[IpaBo mpeuer npeHoca yCTAaHOBJBLEHO j€ Y KOPUCT €TaXKHUX BIACHUKA Y
CiIydajy TIpeHoca IpaBa CBOjUHE Ha 3ajSIHIYKHM JIeJIOM 3rpajie paau IpuIiajarma,
npeTBapama, 10rpaime nin Haasuhusama.”” I1o cBOjOj CaipKUHK U TOCTYIIKY
peanu3alyje BEOMa je CIMYHO MpaBy Mpede KyIMOBUHE HEMOKpeTHOCTH, Y a GuTHA
pasiiiKa je y TOMe IITO [PaBo Mpeyver MpeHoca MOCTOjU U Kajia ce MPEHOC IpaBa
CBOjUHE BpIIIH 0€3 HaKHATE.

Kana ckymmTuHa ctamOeHe 3ajeTHUIIE OJUTYYH Jla CE HA HEKH O]l HABEACHUX
Ha4YMHA pacroiake ofpel)eHnM 3ajeMHUIKUM JeJIOM, BJACHUK MOCEOHOT nesa
¥Ma MPaBo Jia My ce IPBOM IOHY/IH ITPSHOC TpaBa CBOjuHE Ha ToM neny. [lonyna
Ce MCTOBPEMEHO JI0CTaBJba CBMM HMAOIlMMa OBOT IpaBa,’! a ypydyje ce nmpemnopy-
YeHUM TUCMOM. ETa)KHU BIIACHUK 3aMHTEPECOBaH 32 KOPUIINCHE OBUM ITPAaBOM,
MoOpa 0 TOMe, Takohe TPErmopyIeHUM ITUCMOM, 00aBECTHTH CKYIIIIITHHY cTaMOeHe
3ajeHUIE Y pOKY o1 15 maHa ox mpujeMa moHy/ie.

Kpurepujymu mo xojuMa ce oxpehyje pen mpBeHCTBa aKo TIOHYY 3a IIPEHOC
MIpaBa MPUXBATH BUIIIE ETAXKHUX BIIACHUKA Cy cleehn: IpeTHOCT UMa OHaj BIIACHUK
YHjH je TOCeOHU 1e0 y Tpal)eBUHCKOM CMUICITY CcyceOHu 3ajeTHUIKOM JCITy KOjr
ce MPEHOCH, 3aTUM OHaj KOjH Taj JIeO HAKOH MTPUBOl)EeHha HAMEHU JKEIIU JIa KOPUCTH
3a cilanosarbe opoouye, 3aTAM OHaj KOJU UMa guule Yianosa domahunciuea. AKo
HUjE/IaH O] CYyCEIHUX BJIACHUKA HE MPUXBATH IMOHY/Y O PEHOCY, a IIPUXBATH j&
BHIIIE BIIACHUKA THjU TTOCEOHH NIEIIOBU HUCY CYCEIHH Ca 33jeIHIYKUM JIeJIOM KOj!

78 Bug. wi. 105 3akoHa o obnuranuonum ogxocuma Cuyacoenu aucii COPJ, 6p. 29/1978,
39/1985, 45/1989 — onnyka YCJ, 57/1989, Cnyoc6enu auciu CPJ, 6p. 31/1993, Cryorcbenu nuciu
CLT;, 6p. 1/2003 — YcrasHa nosesba. Ynan 105 caapixu onmTe MpaBuiio o JISTMMHUYHO] HUIITABO-
CTH: HULITABOCT HEKe Ofipe/10e yroBopa Ha IMOBJIAYM HUIITABOCT U CAMOT YTOBOPA, aKO yrOBOP
MOXe€ OTCTaTh 0e3 e, a MPU TOME OHA HUje Ouiia HH yCIIOB HU o/uty4yjyha moOyna 300r koje je
YroBOp 3aKJby4eH. YroBop he octaT Ha CHa3M M OHJIa KaJia je HAIITaBa oapenoa Oviia yciioB it
omnyuyjyha moGyia 3a leroBO 3aKJbyYCH¢ Ka/ia je HUIITABOCT YCTAHOBJbCHA YIIPABO Jia Ou yTro-
BOp 0610 ocnoboleH Te onpende U Baxkuo 06e3 me.

7 Turynapu, cap)KuHa U KPHTEPHjyMH 32 yTBphHUBatbe pelia TPBEHCTBA IPH OCTBAPHBAILY
OBOT IpaBa, MpenMeT je perynucama wi. 13 3CO3.

80 Bu. wit. 5-10 3akona o mpomery HenokpetHoctu, Crybenu Znacnux PC, 6p. 93/2014, 121/
2014, 6/2015.

81 TTony/1a MOpa cajipsKaTH MOJaTKE O 3ajeIHMYKOM JIENy 3rpajie KOjH je MpeAMET MpeHoca,
LICHH, aKO Ce IIPEHOC BPLIM Y3 HAKHA/ly M OCTAJIHMM YCJIOBUMA IIPEHOCA.
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ce ycTyma, OITyKy 0 ToMe KoMe he mpaBo OUTH IpeHeTo TOHOCH cTaMOeHa 3ajeI-
HH1A, Bogehu padyHa 0 MOPOAMYHUM CTAaMOCHHM TPHIHKaMa CBAKOT Of] ibHX.%?

Kana Hujenan eTaxHU BIACHUK HE IPUXBATH TIOHYY O IIPEHOCY y OCTaBJbE-
HOM POKY, IPEHOCHIIALl ITpaBa (CTaMOeHa 3ajeAHHIIA) MOXKE Taj 3ajeAHUYKH /€0
YCTYHUTH JIPYTOM JIMIY, aJTH HE MO TMOBOJBHHJUM YCIIOBHMA OJ] OHUX KOjH CY
nonyheHu eTaXHUM BIacHUIMMa. AKO cTaMOeHa 3ajeJHULa MOBPEeIH IPABO
npeder MpeHoca eTaXHOT BIaCHUKA OMJIO TaKo IITO MPEHOC MpaBa CBOjUHE HA
3ajeJHMYKOM JIeNTy U3BPIIH, a []a lbeMy HHUje MIPETXOJHO YUMHUIIA OHYAY WITU ra
je TpeHera 1Moz yCJIOBIMa TIOBOJBFHHHM O] OHHX KOJU Cy FeMy TTOHYheHH, nMaJarg
mpaBa mpever MpeHoca MoXe TYKOOM 3aXTeBaTH J1a c€ YTOBOP O IPEHOCY 3aje.-
HUYKOT JieJla OTJIacy 0e3 JejCTBa peMa BeMy H Ja CE YCTYTAmbe N3BPIIN eMy
O/ HCTUM YCIIOBHMA. 3

82 TIponeHa MOpoANYHUX CTAMOCHUX TIPUITHKA 00jEeKTHBH3UPAHA je THME IITO Ce TPH FeHOM
BpIIEHY cTaMOCHA 3ajeHUIA PyKOBOAH KPUTEpUjyMUMa 3a ofpeluBame onaroapajyher crana
koju cy npornucanu wi. 90 3CO3. CmaTpamo 2 je 0Baj KPUTEPHjyM Kao KpajHU Tpedao mpeaBu-
JIETH U 32 CIy4aj Kaja yTBph)eHN KPUTEPHjyMHU 3a OipejuBame KOju Ol BUIIIE CYCeTHUX BIaCHUKA
MoceOHMX /IeJI0BA UMa IPEIHOCT, HE MOT'Y JJOBECTH JI0 CaMO jeJHOT KOjH UX 33JI0BOJbaBa.

8 By, uin. 13, cr. 10 y Be3u ca wi. 12, cr. 1, tau. 5 3CO3.
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Apartment Owner’s Rights over Joint Parts of a Building

Abstract: After introductory remarks on the notion of apartment ownership
and some terminological clarifications, the article sets out regulatory framework
of this institute in the Republic of Serbia. Attention has been laid to the currently
relevant regime of joint parts of a building established by Housing and Building
Maintenance Act from 2016. Examining components of the notion of apartment
ownership is followed by an in-depth analysis of the issues relevant for the joint
parts of the building: notion, apartment owners’ rights with regard to these parts
of the building (including their duties and responsibility) along with the modes of
their disposing. By pinpointing essential features of the indivisible joint ownership
rights of apartment owners over joint parts of the building, decision making
process aimed at changing the purpose of those parts in case of their disposing
has been elaborated. Ultimately, an overview of the pre-transfer right of apartment
owners has been given.

Keywords: apartment ownership, specific part of a building, joint parts of a
building, indivisible joint ownership, pre-transfer right.
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