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NMHTEPHET U CJIOBOJA N3PAKABABA
Y ITPAKCH EBPOIICKOI' CYIA
3A JbYJICKA TTPABA"

Canceiniak: Unitiepneiu Kao cpegciiso KoMyHukayuje, 6e3z oo3upa Ha epciiy
unghopmayuja 3a Kojy ce Kopuciliu, ciiaga y ociléapugarse iupasa Ha ciobogy u3-
paodcasarsa, 3aitapaniiosanol ynanom 10. Eepoiicke Kongenyuje 3a 3auiiuiny
MBYYCKUX Upasa u ocHosHUX croboga. Kao wino je yiuspheno y cygcroj apaxcu
Espoiickoi cyga, croboga uspasicasarsa iipegciassa jegny 0g 0CHO8A geMOKPAil-
CKOT gpywiiuga, ia ce oipanuyersa e croboge ipegsulena yianom 10, ciuas 2
Konsenyuje mopajy wiymauuiuu ciuupoio. Ja ou ce oculypana eqpukacua 3auiuuiia
cn1060ge u3pasicasara Ha UHIMEepHeuy, gpaicase umMajy uosumuery ooasesy ga
cisope ogiosapajyhu petynaiiopnu okeup, ypasnoiedxcyjyhu ipaeo na ciobogy
uzpasicasara c jegue, u oipanudersa ipounucana ynanom 10. ciuas 2, Konsenyu-
Je, ¢ gpyie ciupane. Ipu tome ce fiocebHa iadicra ipeba noceeimuiuy Uuinary
pasHouedsice usmely cio6oge u3pajxcasarba u OCUBAPUBAILA U YIHCUBALA GPYIUX
MYJCKUX Upasa u croboga saiapaniiosanux Eepoiickom xoneenyujom, Moceono
ipasa Ha Howiiosare UpusaiiHol xcusoiia. FMlaxo je yurbeHuya ga eieKiupoHcka
mpedica, Koja OUCIydicyje Munujapge KOpUCHUKa wupom ceeila, Huxaga nehe ou-
WY HOGLONCHA UCTUUM UPOUUCUMA U KOHIUPONU, 3001 pA3HOIUKOCTUU UpUCILYila
HayuonanHux énaciuu, Eepoiicku cyg je yciiociiaguo oiwiieipumjerpuea navend
Y 6e3uU ca UHIUEPHEeUOM KAo CPegcii6oM KOMYHUKayuje.

Kayune peuu: univepueiu, cioboga uspasicasarsa, Epoiicka KongeHyuja 3a
3AUITUUILY BYJCKUX Hpasa i ocHosHux croboga, Eepoiicku cyg 3a mygeka ipasa,
cygeka upakca.

" Pan je uznoxen na Mel)yHaponHoj HayuHoj KoH(epeHuuju ,,I[paBHa Tpanuimja 1 HOBU
npaBHH H3a30BU ", ofprkanoj Ha [IpaBHoM dakynrery y HoBom Cany, 3. u 4. oktoopa 2019. roguse.
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HUHTEPHET U CJIOBOJA U3PAKABAIbA Y ITIPAKCH
EBPOIICKOI' CYJA 3A JbYJCKA ITPABA

1. YBO/,

Kao cpenctBo komyHuKanuje, 6e3 003upa Ha BpcTy uH(pOpMaIlija 3a Kojy
ce KOPUCTH, HHTEPHET CliaJia y JOMEH OCTBapUBama Mpasa Ha clo0oy U3pa-
JKaBama, 3arapantoBaHor 4jaaHoMm 10. EBporicke koHBeHIIH]e 3a 3 TUTY JbY/I-
CKUX IpaBa U OCHOBHUX ciobona (y nasbem tekcty EKJBIT). Kao mro je yTBp-
heno y mpakcu EBporckor cyna 3a jeyacka npasa (y gajbem tekcty ECJBIT),
c1000/1a u3pakaBarma MpeAcTaB/ba jeHy O OCHOBA JEMOKPATCKOT APYIITBA,
yClIHjen yera ce orpaHnuuema Te ciiobdojae npeapuhena wianom 10, cr. 2 Kon-
BEHIIM]e, MOpajy TyMaduTH cTporo. /la Ou ce ocurypana epukacHa 3amTuTa
crmoboe nu3pakaBama Ha HHTEPHETY, Ap)KaBe MMajy MMO3UTHBHY 00aBe3y aa
CTBOpE 0/iroBapajyhu JernciaTuBHU OKBUD, YPABHOTEXKYjyhu mpaBo Ha ci1000-
Iy U3pakaBama ¢ jelHe, U OrpaHuYema nponucana uiadoM 10. cT. 2., ¢ apyre
cTpaHe. Y MOCTH3aby T€ PABHOTEXKE, IOCCOHY MaXKIbY je MOTPEOHO MOCBETHTH
Moryhoj moBpenu Ipyrux JbyACKUX IpaBa U ci1000/a, MPBEHCTBEHO IIpaBa Ha
MPUBATHOCT, JI0 YHje MOBpene Moxe qohn 6miio caMmoM KOMYHHUKAIHjOM Ha HH-
TEpHETY, WM TTaK, TOCTaBJhamheM U THjeJbeheM ofpeheHor caaprkaja Ha HHTEP-
Hety. [lopen oBor, y HOBHje BpujeMe, 3Ha4ajHUM MTPOOIEMOM y KOHTEKCTY CJIO-
0one n3pakaBama MOCPEACTBOM MHTEPHETA CMaTpa Ce U TOBOP MPXKHE Kao
cnenuduyuHa 370ynoTpeda mpasa Ha ciI0001y TOBOpa KOja Y CBOM HajeKCTpEM-
HUjeM OOJIMKY MOKE OCTYKUTH Kao ONpaBllak-e MIIM YaK MOCpeIaH MO3UB Ha
37I0YHH U3 MPXKEbe!.

Haxo je ynmeHnIa 1a HHTEPHETCKA MpEXka, Koja OTNCIYKYje MUIHjapae
KOpHCHUKA IINPOM CBHjeTa, HUKaia Hehe OMTH MOJJIOKHA UICHTUIHUM TTPOTTH-
CcHUMa U KOHTPOJIH, 300T MOIITOBamka IrpaHuile ciodoaHe npoijene (kojy ECJBII
J03BOJbaBa JpkaBama unanunama), ECJbII je ycrnocTaBuo onmrenpumjeHbuBa
Hauella y Be3M ca OCTBapHBameM clio00/ie U3paxkaBarma Ha HHTEPHETY. Y Kpeu-
pamy Tux Hauena, ECJBII je momrao ox HEKOJTWKO OCHOBHHX ITUTamka KOja Ce TUIY
OTITIITET TIOjMa CI000Ie M3pakaBama, a Koja Cy MUTama CTaHIapIn30BaHa TIyTro-
roguimboM npakcom ECJBIL.

! lerassuuje: Tarlach McGonagle, “The troubled relationship between free speech and
racist hate speech: the ambiguous roles of the media and internet”, Expert Paper, Day of The-
matic Discussion “Racist Hate Speech” (28 August 2012), UN Committee on the Elimination
of Racial Discrimination, 81st Session, Geneva, 6-31 August 2012, noctymnHo Ha https://dare.
uva.nl/search?identifier=8e4ab7c8-cclc-4d05-81ef-5¢65a63410a7, na nan 20. oktobpa 2019.
TOJIUHE.
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2. IIOJAM CJIOBOAE N3PAXKABABA V EKJbBII
U ITPAKCHU ECJBIIT

Cnobona u3paxasama npensuhena wianom 10. EKJBIT nonpasymujera cio-
6oy mocjeoBarma CONCTBEHOT MHUIILJbEHhaZ, TPHMarba U CaolITaBama HHpop-
Manuja u ujaeja 6e3 Mujelama jaBHe BIACTH U 0e3 003Mpa Ha rpaHulle, Kao
MoryhHOCT j1a ce ucra ciiobona’® moasprue GopMaIHOCTHMA, YCIOBUMA, OTPaHH-
YCHhUMa WK KadHaMa IMPONMrUCaHUuM 3aKOHOM U HCOIIXOAHUM Y JEMOKPATCKOM
JIPYLITBY y HHTEPECY HAIlMOHAIIHE 0€30jeTHOCTH, TEPUTOPHjATHOT HHTETPUTETA
uiau jaBHe 0e30jeIHOCTH, pajiu CIpeyaBama Hepela WiIM KPUMUHAIIA, 3aIITHTE
3IpaBJba WM MOpaJja, 3alTHTE YIIea WK IpaBa APYTHX, CIpedyaBamba OTKPH-
Bama MHPOpMaIja 100MjeHUX Y MOBjeperby, HIIM Py O4yBamba ayTOpUTETa U
HENPUCTPACHOCTH cyAcTBa. [loTpeGHO je HalTOMEeHYTH J1a Ce TIOJT TIOjMOM ,,U3pa-
xaBame 'y EKJBIT u mpakcu ECJBIT noppasymujeBa cBaku roBop, MUCamkE, OCIIH-
KaBame, peKJIaMApamke, YMjEeTHOCT, PAIHjCKO B TEIEBU3H]CKO EMUTOBAH-€, HOBH-
HE, KEbUTE, JICIH, [1a YaK U CUMOOJIMYHO TOHAIIalke/yrnoTpeda cumMOoIia 1 1a ce
HE MOpa HYKHO paJHuTH 0 HHpOpMaIlijama U Hjiejama Koje cy apupMaTuBHE H
HeyBpeUbUBe, Beh U 0 OHUM Koje Bpujehajy, HIOKupajy Wik y3HeMupaBajy*, jep
Cy ,,TAaKBH 3aXTj€BH ITypan3Ma, TOJEPaHIIHje U MHUPOKOYMHOCTH, 0e3 KOjuX
HeMa JIeMOKpaTckor apyiTea. > Ciiobo/a u3pakaBarma He Craja, 1akie, y KaTe-
TOPH]jY ariCONIyTHUX CJI000/a, OTHOCHO ITOJJIOKHA je OTrpaHIYeHhMa K0ja MOpajy
ontn ImpornucaHa 3aKOHOM, UMATH JICTUTUMAaH LIUJb U outun HEOoImXoaHa y AEMO-
KPaTCKOM APYIITBY. YIIPaBO CTOTa, y MPOI[jeHH MOCTOjama MoBpee ciodoe
uspaxasama, ECJbII mpumjembyje TpoCTeneHn TecT® y KoMe, y CKIIaay ca roMe-
HYTHM, HCIIUTYjE J1a JIU Cy OTpaHuYeHka clI000/Ie n3pakaBama Oniia OmymTeHa
(mpormucaHa 3aKOHOM), []a JIU je OCTO0jao JETUTUMAaH [[UJb TAKBUX OTpaHHuCHa,
TE J1a JIM Cy Ta OrpaHUYCHha HEOITXOIHA Y IEMOKPAaTCKOM ApYyIITBY. Bumrenere-
Hujcka npakca ECJbII u3ponuna je yuTaB HU3 MpaBHUX NMpUHIUNA (case-law)
BE3aHUX 32 IOMEHYTY MPOI[jeHy MOCTOjaka MOBpee, KOjU Cy TTPUHIIUITH OCHOB

2 0 cnoboau Mutbera Buajetu: Robert Trager, Donna L. Dickerson, Freedom of Expres-
sion in the 21st Century, Pine Forge Press, London, New Delhi, 1999., ctp. 14.

3. 10., c1. 2. EKJBIL.

4 ECJBII, Handyside v. the United Kingdom, 6p. 5493/72, 7 December 1976, § 49, Editions
Plon v. France, no. 58148/00, § 42, ECHR 2004-1V; Lindon, Otchakovsky-Laurens and July v.
France [GC], nos. 21279/02 and 36448/02, § 45, ECHR 2007-1V; and Axel Springer AG v. Germany
[GC], no. 39954/08, § 78, 7 February 2012), cBe npecyne nocTymnue Ha https://hudoc.echr.coe.int/
, Ha naH 20. okto6pa 2019. roquHe.

5 ECJbII, Handyside v. United Kingdom, , 6p. 5493/72, 7 December 1976, noctymnHo Ha
https://hudoc.echr.coe.int/ , Ha nan 20. oktoopa 2019. ronune.

% O MpUHIMIIEMA CYICKOT MEPUTOPHOT O/NTydHBakba BuajeTH Jb. Mujosuh, Cno6oaa uspa-
XKaBama y Jeruciatusu u npaxcu y buX”, Cpiicka iipasna mucao 6p. 51., bamanyxa, 2018. ctp. 16.
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OUIy4HBama y OCTYyNamky Y CBAKOM HAPEIHOM IIPEIMETY UCTE BPCTE U Hala3e ce
y CTaIHOM JIorpalhuBaby, 3aBUCHO 0] OKOJTHOCTH CBAaKOT Cllyuaja MmoHaocoo .

3. CIIELIUOUYHOCT UHTEPHETA KAO CPEJICTBA
N3PAXKABAIBAS

3a pa3inuKy oIl OCTaJuX CpeACTaBa W3pa)kaBama, MHTEPHET MPeJCTaBba
,»IOTeHIHjan 6e3 mpecenana’ y Morieay BUIIECTPYKOCTH U BUIIECTPAHOCTH
KOMYHHUKaIIHje, jep cy IpUCTyITHe Oapujepe HHTEPHETA, y OAHOCY Ha TPaJHIIHO-
HaJIHE MeJIHje, PETaTUBHO HUCKE. J[OK je y TPOIIIOCTH OHII0 HEOTTXOAHO HH(pOP-
Malyjy WIH UJejy MIacCupaTH MyTeM HHCTUTYIIMOHAIN30BaHUX MeHja, ITO je
MOAPa3yMHjeBaJIo M BPIIEHE oape)eHnX KOHTPOIIa UITH UCITYhaBame Ofipel)eHuX
yCIIOBa, JaHAC TO, 3aXBaJbyjyNu HHTEPHETY, BUILE HUje CiTy4aj. TpaJuiioHaina
3aBHCHOCT KpeaTopa HHpopMallije uin ujaeje o NHCTUTYLIHOHAITHUX MeJrja je
n30pucana, 4yume je oMoryheHo cBakome J1a, y mpaBlly IUlacupama ujeje Win
nHpopManuje, CaYnHU HHTEPHETCKY CTPAHUILY HIIM KOMYHHUIIHPA MOCPEACTBOM
JPYUITBEHUX MpeXka Ha KojuMa IIHUPH WK Tujend nadopmanuje u uaeje. Y mia-
cUpamy UCTUX Heja U nH(popMaInja, CBaKu KOPUCHUK UMa Ha pacIioyiaramy
pa3IMuuTe TEXHUKE U CTpaTerHje, MaKo je IuJb IIacMaHa UCTH U TOJpa3yMHjeBa
IITO MAaCOBHUJH MPHUCTYII IIOCTaBJbEHOM cajipkajy. OBakBa MoryhHOCT Tutacupa-
Ba HHPOpMalrja ¥ uaeja HECYMIBbHBO HMa CBOj€ MPEIHOCTH Kaja je y MUTamby
JeMOKpaTH3alija APyLITBa U MOMITOBamkE CI0001e n3pakaBama, HO, Ca IpyTe
cTpaHe, Kpeupa u MOryhHOCT ,,HHCKOT HUBOA AUTUTAIHOT roBopa”'’, miacupame
yBpena, KJIeBeTa U TOBOpa MP>KH-E, OJHOCHO MOBpPEIE TpaBa JIPyTHX, HA pasiiu-
YUTE HAYMHE U Y Pa3IMYUTUM KOHTEKCTHMA, YKJbYUyjyhu U T1acMaH JTaKHUX
nHpOpMaIlja, TeOpHja 3aBjepe, TOBOpa MPIKIbE, ITUPEH-E IIporaran/ie, (pe)ycMje-
paBame MpeTpakuBaya, MPUBJIAYCHE CIyUajHIX KOPHCHUKA 37I0yTIOTpeOOM Ha-
3WBa WJIM JIAXKHUM O3HaKaMa, Kao Uy OpraHU3alloHe CBPXeE, MOy T IJIaHNPamka
norahaja, mportecTa, NPUKYIJbakbe PUHAHCU]CKUX CPEIICTaBa, @ HEPUJETKO U Y
CBPXY 3JI0CcTaBJbama oapehene ocode (cyber bulling wnu cyber stalking). Imajy-
hu Ha ymy Opojae TexHomomke MoryhHocTn u HeciayheHe HaYMHE BUXOBE €KC-
roJiaTariije y mpakcu, U3BjeCHO je Ja je pujed o mpodiaemMy KOju je, C TIpaBHe

7Y obpasnoxemy cBake npecyne ECJbIT HaBo 1 MpUHIKIIE CONICTBEHE TIPAKCE, & OH/A KX
IpHMjerbyje Ha KOHKPETHE OKOJTHOCTH CITydaja KOju pa3Marpa.

§ O nHTEepHETY Kao CpelcTBY M3paxkaBama netabauje: Jan Oster, European and International
Media Law, Cambridge, 2017, cTp. 44.

9 Tarlach McGonagle, The Council of Europe against online hate speech: Conundrums and
challenges, 2013, p. 28, noctynHo Ha https://www.ivir.nl/publicaties/download/Expert paper hate
speech.pdf, na nau 20. okto6pa 2019. ronune.

10 7bid. ctp. 29.
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CTpaHe MI0CMaTPaHO, U3Y3ETHO CIOXKEH, KaKO 300T JISTHCIIATUBHOI OKBUPA, HAI-
JISKHOCTH 32 MOCTyName, TAKO U 300r KpyTa OrOBOPHHX CyOjekara u/uin BpcTe
HBUXOBE OATOBOPHOCTH.

4. JJETUCIIATUBHU OKBUP CJIOBO/IE NU3PAYKABABA
[NOCPEACTBOM MHTEPHETA

CrnenuduyHe TEXHOJIOMIKE KapaKTEPUCTHKE HHTEPHET YHHE ()EHOMEHOM Y
[MBUIU3AIU]H JbYJICKE KOMYHHUKAIIH]E, jep Ce pajii O YHUBEP3aJIHOM MEIH]y KOjH
KapaKTepuIle JeNeHTPaIN30BaHa CTPYKTypa U INI00ATHO cI1000aH IPUCTYT 32
CBE TEXHOJIOUIKH olpeMibeHe KopucHHKe. Konnko rog agupmMaTiBHO 3By4asio mpert-
XOJTHO PEYCHO, HE MOYKE C€ 3aHEeMapUTH M HeraTHBHA CTPaHa OBE JIaKohe mpucTy-
1a, a OHA ce MaHU(ECTYje MPBEHCTBEHO Y YMHCHUIIM Jla CE HAIIMOHATHE ITPaBHE
Oapujepe ycTaHOBIJbEHE CyBepeHom Ny Ip)kaBa, y 00JIacT KOPHINTEHa HHTEPHE-
Ta JIAKO MpecKady ¥ 3a00miia3e y by H30jeraBama MOIITOBakha HAIIMOHATIHE
neruciaruse. Hanme, HeomrxomaH yciioB 3a MPUCTYIT KOPUCHUKA HHTEPHETY je
MOCTOjarke MpysKaTesba YCIyre MoBe3uBamba Ha HHTepHET (MpoBajaepa)'!, mocpen-
CTBOM KOjer KOPHUCHHK ITOCTaBJba UITU JTUjENIH Caip)Kaj Ha MHTEPHETY. YOIIITEHO
roopehin, ¢ 063upoM Ha TI00aTHY CTPYKTYpy HHTEPHETA, CBAKO JIUIIC je& CJIO-
00mHO 1a n3abepe MPoBajIepa YHjH YCIOBH KOPUIITEHa My HajBUIIIE OATOBAPajy,
MPH YeMY KOPUCHHK U ITPOBajAep HE MOPajy HYKHO MOTNAAATH [10]] UCTE TIPaBHE
MPOITHCE, OJJHOCHO MPUTIAATH UCTO] HAIIMOHAJIHO] JETHCIATUBH. YoOudajeHa
MpaKca je Jia JIMiia Koja oCTaBJbajy WilK AHjesie HeI03BOJbEH Caapkaj Oupajy mpu-
CTYITHE Ta4Ke Y OKBUPY HAIIMOHAJIHUX JIETUCIATHBA KOj€ Ce CMaTpajy TOJIEepPaHT-
HUJUM HJIM UMajy HEJOCTaTHE 3aKOHCKE MPOIKCE Y MOTJIeAy CaHKIIMOHUCAbha
HEZI03BOJEEHOT WIIM HEeTIPHMjepeHor caapikaja. OBakBa cTpaTelIka mpakca ce y
JUTHTAITHOM KaproHy HazuBa (GopyM-ILOMUHTOM (forum-shopping), unme TakBa
nura n30jeraBajy perynaTopHy, a CaMiM THM U CYACKY HAJJIEKHOCT 3a CalpiKaj
KOjU Mlacupajy Ha uHTepHeT. YecTo ce Takohe nemasa aa ce hopyMu Ha Kojuma
je TIacupaH Helo3BOJbEH (POTUBIIPABaH) CaApXKaj ,,cele” U3 jeHe y Ipyry jy-
PUCIKUIIN]Y, C HAMjepOM H30jeraBama OArOBOPHOCTH, a Jlakoha ¢ kojoMm ce ,,rpe-
ceJberhe” web-CTpaHHIIe H3BOIH 3aIIPaBO HETHpa Mjepy 3a0paHe Witk OIOKHparmba
paja u3peveHy y OKBHUPY jeIHE jypUCAHKIIN]je, YCIUje Yera UCTa Mjepa 3a0paHe
nnu OJ0Kaze oCcToje HeerKacHa.

[Mopen pasnuka Koje OCTOje Y JISTHCIATHRH, Y MOTJeay (He) JT03BOJHEHUX
cazpikaja, pa3nuauTh I[SP-0BH y OKBUPY HCTE jyPUCIUKIIH]E TaKkol)e MOTy UMaTH
pasnuuMTe MOJUTUKE MpeMa CaapXkKajy U MOHAIlamby Ha HHTEPHETY. YTOBOPH O
ycImyTraMa/KOpuIITey HeKux [SP-oBa, MONUTHKE IPUCTYTIalkba web-CTpaHnuIiaMa,

1 OpysKartesb ycIayre MoBe3UBama Ha HHTEPHET , eHr. Internet Service Provider (ISP).
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YCIIOBH TIpEey3UMarba caapikaja i ¢il. ONTHO ce pa3IuKyjy JakJyie, He caMo Of jeIHe
JI0 IpyTe jypUCIUKIIHje, Beh ¥ 011 jeHOT IO IPpyTOr MPYKaolla yCIayra MOBEe3UBamba
Ha UHTEPHET, YCIIHje/I Uera cy MPUCYyTHE U Pa3jivKe U y TOTJey ToJepaHIluje
npemMa HeJI03BOJbCHUM OOJIMITMMA cajipKaja U MoHalllama. Beoma 4ecTo, UcTH
YCIIOBH TIOCTaBJbamkba WK MPEYy3uMama caapikaja ca HHTepHEeTa HUCY TpaHCIa-
PEHTHH, jep Cy BJIIACHUIIH OIIepaTepa WU MPYKaTeIba YCIyTe OBE3UBabha YIIIaB-
HOM IIpHBAaTHA JINIIA, TE€ CE IbIXOBO yUelihe y peryiannju caapikaja IoTSHITHjaTHO
MOJKE CMaTpaTH U PUBATHOM IICH3YpOM. Y TOIIeAy NpUMjeHe opeleHe eru-
CJIaTHBE, OJIHOCHO yTBphHBama CyJICKe HAJJISKHOCTH, OATOBOpe Ha onpehena
nuTama Jana je u npecynaa EBporckor cyna npasae y npeamety I yvin dpouiug
(ppanyycke) HApowcasne komucuje 3a ungopmayuone wexnonoiuje u cioboge'?,
KOja ce 0aBMIIa MUTaKkEM MIPOCTOPHOT JijelioBamba 00aBe3e ornepaTepa Ha yKJia-
Bame canpixkaja (y OBOM CiIydajy moBe3HHUIa). Tako je y oBoj mpecynu EBporicku
Cy[l paBJie CTA0 HA CTAHOBHIIITE Jia mponuce EBporcke yHUje ,,rpeda TyMauuTH
Ha HAYHMH JIa ONepaTop MpeTpaKuBayva, KaJi YBaKd 3aXTjeB 32 YKJIamhamhe MOBe-
3HHIIA, HUje Ay’KaH U3BPIINTH yKJIAKkamkhe MOBE3HUIIA HA CBUM Bep3ujaMa CBOT
peTpaxknBaya, Beh camo Ha Bep3rjaMa mpeTpakuBava Koje IocToje y apskaBama
unanuiama (Esporicke yamje) 3.

[MuTame mpaBHE OJTOBOPHOCTH 3a MOCTABJbAE CIIOPHOT CaJipKaja Ha WH-
TepHETY HUje KOMIIJIMKOBAHO caMo 300T yTBphHBama HaJJIC)KHOCTH, Beh u y
OIIHOCY Ha KPyT JINIIA KOja Cce jaBJhajy Kao aKTepru KOMyHHUKAIIH]je WU TTacMaHa
cajJpkaja Ha UHTEpHETY. Tako, mpuMjepa pajiu, y CTBapame U IHPEHE TOBOpa
MPXKEE MOJKE OMTH YKJBYYEHO MHOIIITBO Pa3IMYUTHX aKTepa, O] Kpearopa cajp-
JkKaja, IPeKo web nu3ajaepa, romahuHa (SHT. 4ost), TUIa Koja lasbe aujene (SHr. share)
cazapaj, OHUX KOjU YUECTBYjy Ha (hOpyMHUMA UT/., YCIIHjeN dyera On ce ONTOBOPHOCT
MOIJIa YTBphHHUBATH 3a CBAKO OJf OBUX JIMIIA, Y 3aBHCHOCTH OJ] IPUPOJIC U BPCTE
KOMYHHUKaIIHje, 00MMa | JieTaba PeICBAHTHUX HAIMOHAHUX 3aKOHA U JIPYTUX
KOHTEKCTYaQJIHUX Bapuja0iiu. Pa3inuuTu akTepu MMajy pa3imyuTe OJHOCE ca
cajip>kajeM, yCIIHjel Yera ce OTBapa HU3 JIOAATHUX MMUTAka, Off ITUTaka OJrOBOP-
HOCTH OIlepaTepa 3a cajipxkaj KOju TSeHEPHIILe ayTop cajpikaja, Ia 10 HaYuHa Ha
KOjH UCTH caJipkaj KOH3yMHpa KopucHUK. OBaKBa MUTamka Cy jOIT CIIOKEHU]ja Kal
j€ pujed o CUTyalrju y K0joj HaBeIeH! aKTepH He MOTIaajy MOA UCTY JIeTHCIa-
THBY, OMTHOCHE HE IPUTIAIa]y UCTO] jYPUCITHKITH]H.

Jou jeman nmpobaemMaTuyuaH aclekT MUTamka OATOBOPHOCTH U HAJIJIC)KHOCTH
THYE C€ OCHOBA M HHTEH3UTETA KPUBUYHOT TOEHba KOJI HIIP. 3JI0yToTpede ciio0o-
JIe U3pakaBamba TOBOPOM MPIKEbE, KOj€ je HeYjeIHAUCHO Y Pa3TuYUTHM 3eMJbaMa.

12 TIpecyna ox 24. cenrrem6pa 2019., Google LLC v. Commission nationale de [’ informatique
et des libertés (CNIL), ECLI:EU:C:2019:772,http.//curia.europa.eu/juris/document/document.js-
ftext=&docid=218105&pagelndex=0&doclang=hr&mode=Ist&dir=&occ=first&part=
1&cid=6367226, na nan 1. HoBemOpa 2019. ronune.

13 Ibid. cr. 73.
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CrnopagnvHa WK HEOIMjepeHa, OMHOCHO HEJ0CIheTHA KPUBUYHA TOBCHA NMa]y
Hu3ak oaBpahajyhu edekar, jep unne noctojehe 3akoHCKe MpoIuce ,,ManupHATHM
THUTPOBUMA MK Oe3yonm Oyimo3uma’™ 4, Takohe je moryhe u ma, Ha ApyTOj CTpa-
HU, IPEPUTHJIHO TYKUJIAIITBO KMa HETaTUBHE €(PEKTE HA CII0001Y H3paKaBamha
1 IEeMOKpaTCKy NoTpely Bohema jaBHE paciipaBe, OMHOCHO Kpewpa IPocTop 3a
TyIIeHEe MOJIUTUIKE KPUTHUKE, WITH MaK, O] o peheHuX JINlia, HapaBy UCOJIONIKE
WA aKTHUBUCTHYKE ,,MYUeHUKE U Xepoje, OMHOCHO XKPTBE CI000IHOT TOBOPA.

[loreHnnujarHuM MpoOIEeMOM Kajia je y muTamy cl000Aa u3paxaBama Mo-
CpPEACTBOM MHTEPHETA cMaTpa ce U (GaKTOp TPAJHOCTH caapkaja MOCTaBJHEHOT
Ha uHTepHeT. HermocTojame orpaHuYema y CKIAAUIITCHY MMoaTaka J0AaTHO je
yBehaHo kpenpameM moBe3HUIA (T XUIIEPIUHKOBAmHEM ), OMHOCHO TIPEeTpakuBa-
Y1Ma, 3aXBaJbyjyhu yeMy caapikaj ocTaje BUIJbUB U Yy BEJTUKO] MjepH TOCTyHaH
Y HaKOH IPBOOMTHE AUCEMUHAIIM]E, ITa YaK M y CHTYyaIfjaMa Kajaa je U3BOPHHU
caapxaj YKIOHhEH. AKO je JIONUIO J0 BUIIECTPYKOT WIH YHAKPCHOT 00jaBJbHBaha
WJTH OTICEKHOT NTHjeJheha HEO3BOJLEHOT caipikaja, YKIIamame onpehernor matepu-
jana u3 HeKoT online U3BOpa HE MOYKE TapaHTOBATH HEAOCTYITHOCT UCTOT MaTepH-
jalia Heraje apyTaje, 9UMe ce jadajy ’erOBH HeZ03BOJhEHH actiekTh. CTpaTeruje
ONTUMH3AIM]E TTPETPAKUBAYA MOTY YMHOXKHUTH Pe3yJITaTe MpeTpakuBama 3a
onpehenuM BpcTama cazpikaja, ykjbyuyjyhu (mocebure) ropop Mpxme. [lose-
3HHIIE BEOMa YeCTO Kpeupajy Wi yKasyjy Ha ,,JpYLITBEHU 3Ha4a]” cajapixkaja y
OHOj MjepH y K0joj ce JKeJTH OCTBApUTH TOMmyapHOCT onpeheror caapxkaja. OBo
MMa CBOje MPEJHOCTH Kaja je pujed O HIIP. UCTPAKUBAUYKOM HOBHHAPCTBY, aJIH
aKo je KpenpaHa ITOBE3HHIIA ITpeMa 3a0pameHUM CaIpKajuiMa, ONTOBOPHOCT OU
MopaJja IMOCTOjaTH M Ha CTPAHH KPeaTopa MOBE3HHUIIC.

5. ITIPAKCA ECJBII Y OJHOCY HA CJIOBOAY U3PAXKABAA
HA UHTEPHETY

3noynoTpeba cnobose n3pakaBama Ha HHTEPHETY MUTAKE je KOje HyKHO
CTaBJbaMO y KOHCTENAIH]y ca IpyruM npaBuMa perynucanuM EKJbII — 3abpanom
My4eHa U HEYOBjeUHOT U MOHMKaBajyher noctynama (Ko roBopa MpKibe, HIIP.
uiad 3.), 3a0paHoM JUCKpUMHHANH]e (WiaH 14.), IpaBoM Ha TUYHH U IOPOTUIHU
JKUBOT (WiaH 8.), WJIM IPaBOM Ha cJ10001y OKyIJbama (wian 11.). Mako cnoboza
M3paxkaBama yKJbyUdyje CII000/1y 1MOCcjeI0Baka CONICTBEHOT MHIIJbEHA, TPIMAarha
U caolilTaBama nHpopMairja 1 ujeja 0e3 Mujeliama jaBHe BIacTH u 0e3 003upa
Ha TpaHuIe, 4. 10. He cripedaBa p)kaBe J1a 3aXTHjeBajy JO3BOJIE 3a Paj MEIH]-
CKHX Mpeay3eTHuKa. Y nocananimoj npakcu ECJbII ycTanoBibeHO je na crobosa
M3pakaBama Mo/ipa3yMHujeBa IPBEHCTBEHO CI0001Y MOCje0Bama MUIIIbEHA,

4 T. McGonagle, 2013, p. 30.
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Kao TIpeaycioBa CJI000THOT U3pakaBara, YCIIHjen uera ce JpskaBaMa 3a0dpamyje
WHJIOKTpUHaNuja cBojux rpahana. [lopex cinoboze nocjenoBama MHIILIBEHA, Y
oricer cno0ojie u3pakaBama crajaa u cao0oaa a ce yTuue Ha nHpopMalmje u
HJIgje CAOoIIITaBakheM HCTHX, UMajyhu Ha YMY B YMjETHHYKO CTBapasaliTBO, Ko
U ciaobona na ce npuMu uHMGopMalrja win uaejals. Kako He mpeacrassba arnco-
JIyTHO TIPABO, 1000712 N3paxkaBama MmojipasyMujeBa u ojipeljeHe oIrOBOPHOCTH,
omHOCHO oOaBe3se, campxkane y craBy 2. 4i. 10. EKJBIL. Kako je panuje Beh y
HEKOJIMKO HaBpaTa HarJIallleHo, MHTEPHET CIia/ia y JIOMEH ClI000/1e U3paKkaBama,
tako 1a ECJBII y cBUM mpenMeTnMa Koju ce THUY H3pakaBamba MOCPEACTBOM
WHTEPHETa Kao Menuja, IPUMjebyje OIIITe MPUHINIEC YCTAaHOBJFEHE Y OMHOCY
Ha cJI000/y U3pa)kaBama, HaKo je Y IMOCIhEbEe JIBHje JCLEeHU]je y IPAKCH MPH-
CyTHA U CKyTIHMHA ITpecy/ia Koje ce OIHOCE Ha CII0001Y N3pakaBamba MoCcpeICTBOM
WHTEpHeTa Kao crenudpukyma. Maxo Gpopmynrcanu MpBEHCTBEHO Y OAHOCY Ha
mITaMnaHe MeJuje, OMIITH MPUHIIUITN HECYMIBLHBO CEe TIPUM]CHY]jy U Ha ayJIuo-
BH3YEJHE U eNeKTpoHCKe Meauje'. [Tpunnkom meputopHor oyunBama ECJBIT,
Kao0 cacTaBHU JAMO TIPECye, yBHjeK HABOAH IIPUHIIUIIE YCTAHOBJHEHE JIOTAAIIFHOM
MIPaKCOM, a OHJIa UCTE TPUHIIUIIE TPUM]jekbyje Ha KOHKPETaH CIy4aj.

VY cBUM CBOjUM IpecyaaMa Be3aHUM 3a clIo00Ay M3pakaBama, EBporcku
CyJ 3a JeyZCKa IpaBa IMoce0HO HariamaBa 3Hadaj Meja 3a Kpeupame U pa3Boj
JIEMOKPATCKOT JIPYIITBA, YCIUjell Yera ce U y BEJIUKOM Opojy ciydajeBa 6aBHO
MUTambEM CI000/Ie U3pakaBamba Ha HHTEPHETY U ceIU(DUIHOCTHMA online Ko-
MyHHKan#ja. Tako je, mpuMjepa panu, y mpecynu y npeamety Ahmet Yildirim v.
Turkey"’, ECJBII neuuiHo yTBPAXO BaXKHOCT HHTEPHETA y CABPEMEHOM KOMYHH-
KallMjCKOM OKPYIKEHY Kao jeHOT OJ] ITIABHUX CPEACTaBa MPAaKTUKOBamba Ci1000-
Ile m3paxkaBama cBakor mojenuHIa. Ilpecyhyjyhm na je Typcka Ookupamem
npuctyna cepsucy Google nospujenuia ciaodony uzpaxasama, ECJBII je npusnao
WHTEPHETY CBOjCTBO MEAMja Kao CPEeICTBa CIOOOMIHOT H3pakaBarmba, 0JJHOCHO
YBPCTHO KOMYHHKAIIH]y HA MHTEPHETY V KPYT HHCTpyMEeHaTa yHarpelhema jaBHe
nebate kao mpaBHUX KaTeropuja 3amtuhenux wianom 10. EKJBIL. ¥V npeamery
cnnaaoM HasezneHoM, Cengiz and Others v. Turkey'S, ECJBII je noTBpano HaBoje
TTOJTHOCHJIAIIA TIPEICTaBKe Aa Ojokupame Youtube-a y Typckoj mpencTasiba 1mo-
Bpeny ciio0ojie n3paxaBama, OJJHOCHO MpaBa Ha J00Hjame U IPEeHOC HHpopMa-

S ECJIbI, Tarsasdg a Szabadsdgjogokért v. Hungary, no. 37374/05, 14 April 2009. ronuse,
JIOCTYITHO Ha https://hudoc.echr.coe.int/ , Ha nan 20. okto6pa 2019. ronuse.

16 O mpuMjeHn ONMIITHX MPUHIKIA HA Pa3IHIUTe BPCTE Meauja BuajeTu npecyny ECIBIT
Schweizerische Radio- und Fernsehgesellschaft SRG v. Switzerland, no. 34124/06, 21 June 2012,
§62-65., noctymnHo Ha https://hudoc.echr.coe.int/ , Ha nau 20. okTo6pa 2019. roguse.

7 ECJBIL, Ahmet Yildirim v. Turkey, no. 3111/10, 18 December, 2012, goctynHo Ha https.//
hudoc.echr.coe.int/ , na nau 20. okto6pa 2019. roqune.

18 ECJBII, Cengiz and Others v. Turkey, nos. 48226/10 and 14027/11, 1 December 2015, no-
CTYINHO Ha https://hudoc.echr.coe.int/ , na nau 20. okto6pa 2019. ronune.
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[IMja U ujaeja, Koucraryjyhu aa je Youtube jequHCTBEHA TIaThOpMa 3a ITHPEHE
nH(popManMja ¥ CaMUM THM, O]l BEJIMKOT 3Ha4aja 3a cI000HO HOBHHAPCTBO.
[IpaBo Ha napOpMECamHE TocpeacTBoM nHTepHETa ECJBII je moTBpano u y omHO-
Cy Ha JIMIa Koja ce Halla3e Ha OACTY Ky Ka3He JUIIeHha cI000/e y MpenIMeTy
Kalda v. Estonia’, xojoM IIPUIHKOM je IMPECYIOM KOHCTATOBAHO Jia M Ta JINIA
Tpeba 1a UMajy IpUcTyI ofpe)eHMM HHTEPHET JIoKaI1jama, 4ak 1 Kaja ce nH)op-
Mallgje caapkaHe Ha THM MjeCTHMa MOTY TOOWTH alTepHATUBHUM KaHAJINMa KO-
MyHUKaIuje. Y 0BOM CerMEHTY, IPUTOAHO je IOMEHYTH H IIPECyly Y MPEIMETy
Mosley v. the United Kingdom?’, y xojoj je ECJBII, omnyuyjyhu o mpencraBun
JMIIA 0 YujeM je yueurhy y cekCyaTHUM oprujaMa 00jaBJbeH WIaHaK Y IITaMIaHUM
MeIUjuMa U Ha HHTEPHETY, a KOje je JTUIIE, HaKo j& TOOUIIO 33 I0BOJHCHE OJIITYKOM
nomaher cyza, Tpaxuio yTBphHBame ommTe o0aBe3e 3a MEAMje Ha MPETXOAHO
obaBjerTaBame 1A Aa he onpehene nupopmalrije ONTH jaBHO 00jaBJbEHE, YTBP-
[0 J]a ce MEeAMjUMa, oipasyMujeBajyhn u HHTEpHET, TakBa o0aBe3a HE MOXKE
HAaMETHYTH.

VY nocangammoj npakcu ECJBIT je noTBpano cBojuM npecyaama 1 IpeIHOCTH
WHTEpHeTa HaJ APYTUM IITAMIIAHUM U ayJTHOBU3yEeITHUM MEIUjUMa Y TIOTIIEy
oJlaKIIaBama Bohema JeMOKPATCKE U jaBHE 1edaTe y MUTambUMa O]l jABHOT HHTe-
peca, a mocebHo ce (pokycrupao Ha obaBe3e U ONTOBOPHOCT /SP-0Ba 3a caupxkaj
web-cTpaHuIla, Te MUTaka OJTOBOPHOCTH KOA HH()OPMATHUBHUX online n3nama
MTaMIIaHUX MEIWja U OATOBOPHOCTH 3a NIHjeJheHhe caapkaja Ha HHTepHETY. C
003MpOM Ha pa3IMUUTOCT U OpojHOCT MuTama o kojuma je ECJBII pacnpasibao,
Hemoryhe je y ¢popMu d1aHKa HABECTH CBE IPUHITHTIC KOje je M3Tpaariia Cyacka
npakca y Torjieay ciobone u3pakaBama IpUMjembUBe U HA HHTEPHET, 0all Kao
mTo je Hemoryhe n mpensuajetu o kojuM he cBe mutamuma ECJBII y ToM cmucy
pacmpaBisatu y OynyhHoctu. Ha ocHOBY nocagamme npakce, Mehytum, Mmoryhe
je 3akspyuutn ga ECJbII ommTe mpuHmumie npuiarohasa criemuuaHOCTAMA
MHTEpHETa Kao cpeacTBa KoMyHUKanuje. Tako je, omnyuyjyhu o nmpeacraBuu y
npeamety Perrin v. the United Kingdom?!, koju ce THIIA0 Ka3He U3peUeHe 3a 00ja-
BJbUBA-E ONCLEHOT caapkaja Ha nHTepHeTy, ECJBII ycTBpano na je mujemame
y clo0oy M3pakaBama yTBPHEHO y OBOM IpeaMETY, OMITo IpenBrl)eHO 3aKOHOM,
MMaJIo JeTUTHMAaH IHJb ¥ OWJI0 MPOMOPLMOHATHO Ka3HU U3PEUCHO] TIOHOCHOILY
TpeAcTaBKe Of cTpaHe qoMahmx cymoBa, YMMe je TIOTBpleH CTaH apa TPOCTETe-
HOT TecTa M y OJIHOCY Ha U3pa)kaBame MocpecTBOM HHTepHeTa. Kana je pujeu
0 OTICIICHOM, HEMOPAJTHOM, PACUCTHIKOM, UIIH, jeITHOM Pjedjy, He03BOJHEHOM

19 ECJBIL, Kalda v. Estonia, no. 17429/10, 19 January 2016, nocTtymHo Ha https.//hudoc.echr.
coe.int/ , Ha gan 20. oktoOpa 2019. ronune.

20 ECJBIIL, Mosley v. the United Kingdom, no. 48009/08, 10 May 2011, noctymso ua https.//
hudoc.echr.coe.int/ , na nan 20. okto6pa 2019. roqune.

2VECJBIL, Perrin v. the United Kingdom, no. 5446/03 18 October 2005, nocrynHo Ha https.//
hudoc.echr.coe.int/ , na nan 20. okto6pa 2019. roguse.
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ca/ipkajy, 3HAUajHO je TIOMEHYTH IIPECYAyY v IpeaMety Féret v. Belgium??, y k0joj
j€ yCTaHOBJHEHO HETIOCTOjalbe KpIIekha clI000/ie H3paXkaBamba Ha KOje ce IT03UBa0
TTOJTHOCHJIAIT TIPENICTABKE, TUCP IMMOTUTHYKE MapTHje y benruju koju je y mram-
naHoj myOIMKaUju 1 Ha MHTEPHETY 00jaBHO PACHCTUYKH aHTUMUTPAHCTKH T10-
JUTAYKY TOBOP. YHEKOIUKO cirraHuM TipodsiemMoM ECJBII ce 6aBro u 'y mpenMeTy
Sinkova v. Ukraine?, y xojem je yTBpheHO 1a U3pHILIAEHE TPOTOTHUIIILE YCIOBHE
Ka3He MMOJHOCUTEJbKH TPEICTABKE 3a MPOBOKATHBHY MepPOopMaHC TIPH PaTHOM
MeMopHjany y YKpajuHHU KOjH je TIOCTaBJbeH U Ha HHTEPHET, HHjE MPENICTaBIhaIO
TIOBpPETY IpaBa Ha cloboay u3paxkaBama. Cirydaj ce OJHOCHO Ha XallIlIeHke, TPH-
TBOp 1 ocyny Ane CHHKOBE, KOja je, y CBOjOj M3BEI0H IeKia jaja Ha riameny ['po0-
HUIIE HETTIO3HATOT BOjHUKA Y KujeBy, y 3HaK HABOJTHOT POTECTa MPOTHUB TPOIIEHa
MPUPOIHOT raca, HAKOH Yera je yxariieHa u ocyleHa 3a CKpHaBJbEHE TPOOHHUIIE.
ECJBII je yTBpnmo 1a je ocyaa yTUIlajga Ha FbeHO TIPaBo Ha 10001y U3pajkaBamba,
aJIM J1a je MUjelame OMIIo ,,HEOIXOAHO Y JIEMOKPATCKOM APYLITBY , C 003MPOM Ha
TO /1a je caMo TOHAIamke TIOTHOCUTEIbKE MPEACTaBKe MPEACTaBIbaI0 KPUBHIHO
ajero. Y mornieny caapikaja MaHudecranuje cio0oe u3paxanarmba y KOHTEKCTY
WHTEpPHETa, KapaKTepUCTHUHA je U TIpecyna y nmpenMety Alekhina and Others v.
Russia®*, y kojoj je ECJBII yTBpa#o fa cy IPUTBOP U OCY/Ia TPH WIAHHUIIE TPyTIe
,» Pussy Riot* 300T KOHTPOBEP3HOT jaBHOT HACTyTa Yy IPKBH, Kao 1 3abpaHa Jau-
CTpHUOYLIMje CHUMKA HBHXOBOT HACTYTAa Ha HHTEPHETY, MPEACTaBIbaH KPIICHE
MpaBa Ha CI000y M3paxkaBama, C 003MPOM Ha HEMPONOPIIHOHATHOCT H3pEeUeHE
kazHe. Caapikaj M HAUMH YIpaKibaBama cI000e u3pakaBama MOCPeICTBOM
uHTepHeTa OmiM cy nipeamet u pecyne PETA Deutschland v. Germany® y k0joj
je ECJBII ytBpauno na lbbemauxa nuje npexpurmia wian 10. EKJbII kana je cnpu-
jednia o0jaBJpMBaILE TIJIaKaTa HA jaBHUM MjeCTHMa U TOCTaBJhamkhe UCTUX Ha
WHTEPHET Ha KOjUMa Cy CIUKE KMBOTHIbA y KaBe3uMa yropeleHe ca ciukama
3aTBOPEHUKA Y KOHIIEHTPAIIMOHUM JIOTOpruMaZ®. Y mpeMeTy JTOHEeKIIe CTHYHOM
npetxonHoM, Tierbefreier e.V. v. Germany?’, pa3martpajyhu na nu he moTBpanTH
OIITYKE FheMauKUX CYZI0Ba O U3/IaBamy 3a0paHe 3a Cy30ujame UIeTaIHO TIPUKY-

22 ECJBIL, Féret v. Belgium, no. 15615/07, 16 July 2009, noctymiHo Ha https.://hudoc.echr.coe.
int/, na nan 20. okTob6pa 2019. ronune.

23 ECJBI, Sinkova v. Ukraine, no. 39496/11, 27 February 2018, noctynHo Ha https://hudoc.
echr.coe.int/ , na nan 20. okto6pa 2019. ronune.

24 ECJBIN, Alekhina and Others v. Russia, no. 38004/12, 17 July 2018, noctynro ua https.//
hudoc.echr.coe.int/ , Ha nau 20. oktoopa 2019. roqune.

25 ECJBII, PETA Deutschland v. Germany, no. 43481/09, 8 November 2012, jocTynHo Ha
https://hudoc.echr.coe.int/, Ha nan 20. okTobpa 2019. roguHe.

26 Ciry4aj je HacTao Kajia Cy MpEeKUBjelIH KUI0BCKOT X0JIO0KAyCTa 3aTPaskuIii 3a0paHy Jbe-
IJbCHbA MJIaKaTa Ha KOjUMa Ce UCTUYY CIMYHOCTH M3Mehy MaJTpeTHpama )KUBOTHEbA U TaTHE
JKpTaBa y HAIIUCTHYKUM JIOTOPHMA.

2T ECJBIL, Tierbefreier e.V. v. Germany, no. 45192/09, 16 January 2014, nocrynuo Ha https.//
hudoc.echr.coe.int/ , na nan 20. okto6pa 2019. roguse.
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IJBCHUX CHUMaKa TeCTHpama Ha xuBoTumama, ECJBII je yrBpamo na cy nomahu
CyJOBH mocturiu oarosapajyhu 6ananc uszmely unana 10. EKJbII n npaBa xom-
MaHHWje J1a 3alITUTH CBOj YIJeNn, Y KOHAYHUIIN MToApKaBajyhu 3a0pany koja ce
OJTHOCHJIA Ha MOCTaBJbahe HCTUX CHUMaKa Ha HHTEPHET, C 003UPOM Ha TO J1a je
,IIPEIMETHU CHAMAaK CauWib-EH OJI CTpaHe 0coOe Koja je 3J0yIOTpHjeOmIa CBOj
CIIy>)KOCHU CTaTyC U y TQjHOCTH HAIlpaBUJIa CHUMAK Y OKBUPY IMPUBATHUX IPO-
cTOpHja Tocoaania. 28

O 0oaroBOPHOCTH PAa3IMUUTUX aKTEpa y OJHOCY Ha KOMYHHUKALU]y TIOCPEa-
ctBoM unTepueTa ECJBII je pacrnpasisao y npeamety K.U. v. Finland?®, xoju ce
MprUMapHO TULA0 MOBPEZE MpaBa Ha MPUBATHOCT, 3amTuheror ynanom 8. EKJBIT.
YV 0BOM mpeaMeTy ce paguio O Orjiacy KOjH je campikaBao CIIUKY U Teae(hOHCKH
0poj, a KOjH je HEMO3HATO JIULE Y MaJOJbETHUKOBO UME IMIOCTABHUIIO HA HHTEPHET
NeJTUHT cajTy. HakoH mITO je oTall MaJIoJbeTHUKA 3aTPakHO Of MOJIUIHje Ja
uaeHTuuKyje ocoly Koja je mocTaBuia oriac Kako OM MOIHUO TykKOy MpOTHUB
TOT JIUIIA, TIPOBAjIIEP YCIIYTa je 0M0M0 a OTKPHje HISHTUTET BIIacHUKa [P anpe-
ce, mo3uBajyhu ce Ha YroBOp O MOBjePJBUBOCTH U 3aIITUTH MOAATaKa KOPUCHHUKA
BEroBux yciyra. [lomuija je moToM 3aTpakiiia ofl cyaa a o0aBexe ImpoBaje-
pa na objenoganu TpaxkeHe nHGopMaluje, Ho, mpema Baskehem pUHCKOM 3aKOHO-
TIaBCTBY, TTOJIMITH]a ¥ CYAOBHA HUCY MOTJIM 3aXTjeBaTH OJ IIPOBajaepa aa UICHTH-
¢duxyje ocoly koja je o0jasuina ornac. ECJBII je yctanoBuo aa ,,uako cy ciodozaa
n3pakaBama U MOBjepJEUBOCT KOMYHHUKAITH]ja OJf TPUMApHOT 3Havaja, ¥ NaKo
KOPUCHUIIM TSJICKOMYHUKAITMOHUX U HMHTEPHETCKUX yCIyra MOpajy UMaTH ra-
panIMjy aa he ce momToBaTH HIUXOBA MIPUBATHOCT U CJI000/1a M3pakaBarba, TakBa
rapasiiyja He Moke OMTH aricollyTHa U MOBPEMEHO MOpa OICTYIUTH el APyTuM
JETUTUMHUM HMIIEpaTUBUMA, TIONYT CIpevaBama Hepeaa i KpUMUHATIA UITH 3a-
HITUTE ITpaBa 1 ciodoaa Apyrux. 3anemapyjyhu nurtame 1a J1 HoHaIIambe 0co0e
KOja je IMOoCTaBuIa HEMO3BOJHEHH OTJIac Ha HHTEPHET MOApa3yMHjeBa IPUMjEHY
wiaHoBa 8. u 10., umak je 3ajaTaxk 3aKkoHOAaBLA 1a 00e30jenn OKBUP 3a IOMHUpe-
e PA3IUYHMTHX 3aXTjeBa 3a 3alITUTY Y OBOM KoHTeKCTY.3? TakaB okBHp, Mely-
THM, Y TO BpHjeMe HHje M0CTojao y Jeruciatusu Ouncke, yeaujen dera je ECJbIT
yctanoBuo kpiree EKJBIL. Onmyky cynportry oBoj, ECJBII je mormo y mpemme-
Ty Wegrzynowski and Smolczewski v. Poland?' y norjieny HaBoja JBOjJHIIE aBO-
KaTa J1a IOJbCKH CYJIOBH HHCY YCITjeIIH JIa 3allITUTE FhUXO0BO MPABO Ha IPUBATHOCT,
jep cy omOuiu 1a M3/1ajy HaJIoT 3a YKJIamame YiaHka ca web-crpanune. [logHo-
CHOIIH CY TPaXKUJIH TAKaB HAJIOT JIBHj€ TOJJUHE HAKOH IITO CY YCIJEITHO TY KUK

28 Ibid., para. 53.

2 ECJBIL, K.U. v. Finland , no. 2872/02, 2 December 2008, nocrymHo Ha https.//hudoc.echr.
coe.int/ , Ha gan 20. okToOpa 2019. ronune.

30 [bid cr. 49.

3SUECIBIL, Wegrzynowski and Smolczewski v. Poland, no. 33846/07, 16 July 2013, noctymHo
Ha https.//hudoc.echr.coe.int/ , na nau 20. okro6pa 2019. roaune.
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WCTE HOBUHE 32 UCTH YJIaHAK Y FbIXOBOM mTamiianoM m3namy. ECJBII je 6no cra-
Ba JIa Cy TIOJbCKH CYIOBH YCIIOCTaBHJIM OATOBapajyhy paBHOTeXY n3Mely mpasa
Ha cJ10001y M3pa’kaBama U IIpaBa Ha MOMITOBAKE IPUBATHOCTH, TIOCEOHO NMajyhu
y BUJly JIa HUje Ha CYJI0BMMa Jia YKJIOHE U3 JABHOCTHU CBE TParoBe myOJInKaimja, Te
Jia Cy MOJHOCHOIIM UMAJTH Ha pacIiojiararmy MpaBHU OKBHP 32 HCXOheHhe KeJLeHOT
pe3ynraTa v y OKBHPY HAIlHOHAJHOT MpaBocyha, mTo Huje OMo cityyaj y mpeTXo-
HO ToMeHyToj nipecyau K.U. v. Finland. OnroBopHOCTH pa3auduTHX aKTepa y
norfieny ynpaxmasarma ci1000/e u3pakaBama MoCpeICTBOM HHTEpHeTa Ouia je
npenmet u npecyne Delfi AS v. Estonia®, y xojoj je yrpheno na Ecronuja Huje
npekpurmia yiad 10. kajga je ycTaHOBHIIA OTOBOPHOCT MOpTaa 3a KJIEBETY I0-
YUBEHY KOMEHTapruMa 00jaBJbeHUM Ha YJIaHKE TopTajia. Y mpoBohemy TpocTe-
MEHOT TECTa YCTAaHOBJHEHO j€ J1a je MOCTOojajio OTpaHuUeHe cI000/1e n3pakaBama
W3PHIAKEeM Ka3HH, aJld Ja Cy UCTe KazHe OWJie pOoMrcaHe 3aKOHOM, HMalle Jie-
TUTHMaH LUJb U OHJIe TPOMOPIIMOHATIHE M HEOIIXOHE Y IEMOKPATCKOM JPYLITBY.
OBOM TIpeCyZIOM je pHjellieHa 0Tana CriopHa CUTyallhja yCMjepeHa Ha THTamhe
Jia JIM ce BIaCHUK MOpTaJia cMaTpa OATOBOPHUM 3a KOMEHTape Koje KOPHUCHUIU
MIOCTaBJba]y Ha Web-CTPaHUILY HIIH j& web-CTpaHHUIa TIPOCTO CKIATHUINTE cCap-
JKaja 3a Koju BIacHUK He oArosapa. Cinynum npobiemom ECJBII ce 6aBuo u 'y
npenmery Magyar Tartalomszolgadltatok Egyesiilete and Index.hu Zrt v. Hungary®,
y KOMe ce Takohe paauiio o Ka3HU U3pEueHOj MopTaly 3a KOMEHTap KOPUCHHKA,
nako je y oBoj mpecynu ECJbII ytBpamo na Mahapcka Huje ycmjena 1a ypaBHO-
TEXU MPaBO Ha MIPUBATHOCT U MPABO HA CI000/y M3paKaBama, Kajia je qomahu
CYJl IOMHjETHO TITeTy 300T MOBpelie MOCIOBHOT YIUIeNa YUHbeHE KOMEHTApOM
Ha nopTaiy. KomenTap Ha Onory OHoO je mpeaMeT u mpecyae y ciaydajy Savva
Terentyev v. Russia®*, y k0joj je yTBpheHO Jla M3pHuIlame YCIOBHE Ka3He JIUITY 300T
o0jaBJpHBaba KOMEHTapa O 3JI0YNOTPEOU MOTUIHje TPEACTABIba KPLICHE MTpaBa
Ha 0001y M3paXkaBarma’, y3eBIIH y 003Up KOHTEKCT y KOjeM je KOMEHTap JIar.
VY uctoj nmpecyau je yro30peHo U Ha TO J1a 3aKOHH KOjH CAaHKIIUOHUIILY TOBOP M-
XK€ U MOACTUIIakhe Ha HACUJbE MOPajy OUTH jaCHH W MPEIU3HO NePUHUCAHH,
Kako Ou ce n30jeryia CuTyanuja y Kojoj ApkaBa MMa MPEemrupoKo U MOTSHIHjaTHO
MOJIJIOHO 3JI0YTIOTPEOH JUCKPEIHOHO MPaBo Ja Mpoliecynupa TakBa jjena.

32 ECJBII, Delfi AS v. Estonia, no. 64569/09, 10 October 2013, nocrynno Ha https://hudoc.
echr.coe.int/ , na nan 20. okto6pa 2019. ronuse.

3 ECJBIL, Magyar Tartalomszolgaltatok Egyesiilete and Index.hu Zrt v. Hungary, no. 22947/13,
2 February 2016, noctynno Ha https.//hudoc.echr.coe.int/ , na nan 20. oktodpa 2019. roguse.

34 ECJBIL, Savva Terentyev v. Russia, no. 10692/09, 28 August 2018, noctymro Ha htips:/
hudoc.echr.coe.int/ , Ha naH 20. okto6pa 2019. roqune.

35 TIpeAMETHH KOMEHTAp y OBOM TIpEAMETY OUO je 00jaB/beH Kao OArOBOP Ha U3BjEIITa]j O
HOJIMTHYKH MOTHBUCAHOM IPETPECY MpOCTOpHja HOBUHA. [ToqHOCHIAI TPEACTABKE j& Y CBOM
KOMEHTapy MOJUIajle Ha3Bao ,,cCBUkHaMa’ U ,,KyKaBHIIaMa“‘, HAKOH Yera je J0O0MO jeTHOTOU Y
YCJIOBHY Ka3HY 3a jaBHO MOJACTHLAKE MPXKILE U HEIPHJaTeIbCTBA U TIOHM)KABakbE J0CTOjaHCTBA
rpyIie JbyiM Ha OCHOBY HbHXOBE ITPUIIATHOCTH OipeheHOj APYIITBEHO) IPYIIH.
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[Tpunnmn ycranoBsbeH rmpakcom ECJBIT y morneny onroBopHOCTH ayTopa/
n3JaBaya/ypeiHUKa ITaMIaHUX Menuja, npuxsaheH je U y onHocy Ha ayTope/
n3IaBade/ypeqHuKe web-u3nama, T je TaKo y IpenMeTy RizZovy panter, 0.S. V.
the Czech Republic’® yrBpheno na uuje Guito kpmema wi. 10. y cinydajy qomahe
ocye 300r 00jaBJpMBaba WIAHKA O YEITKOM MUHHUCTPY M FbeTOBUM ~“MYTHHUM
Be3zama”, [IPH YeMy je y Ipecyau HarlalleHo Aa Yak U KaJia ce mpeAMeTHa myoiu-
Karrja 0aBW MUTAUMAa O] jaBHOT 3HAYaja, M3/IaBadl MOPajy JjeTOBaTH MaKJbH-
BO U OJITOBOPHO M 00€30jeANTH J1a ce ,,IpaBo Ha yriea™ Tpehux cTpaHa 3alITUTH
Ha oJroBapajyhu HauWH.

VY cnyuajy Kan je pujed 0 apXuBHpamwy, OJHOCHO Mpey3uMamy onpehenor
cazip)kaja ca MHTEpHETa, 3HAYajHO je IOMEeHYyTH nipecyny Times Newspapers Ltd
v. the United Kingdom (nos. 1 and 2)*’, y x0joj ce paauiio o caapxajy 00jaBJbeHOM
y IITaMITAaHOM MEIHjy KOjH je OMO IpeaMeT CYICKOT MOCTYTKa, Y TPEHYTKY Kal
j€ UCTH caJipikaj MOCTaBJbeH U Ha MHTepHET. OBlje ce Kao OMTHO MOjaBHUIIO MUTa-
€ POKOBA 32 TOTHOIIEH-E TYkK0€e, OlTHOCHO HACTyTamka 3aCTapjelIOCTH Y OTHOCY
Ha, y OBOM cllyu4ajy, Ajeno kiesere. Mako je ECJbII ycTBpano Kako muTame po-
KOBa CIajia y OKBUP T'PaHUIA Ap’KaBHE MPOITjeHE, UITaK je 3ay3e0 CTaB 10 KOjeM
ce y OBOM NpeAMETY HHUje paauiio o Kpuiewy diana 10. EKJBIT.

Kpeupame noBesnunna, ka0 OCHOB OJJTOBOPHOCTH, OHIIO je TIpeIMeT IPoCy-
husama y cnyuajy Magyar Jeti ZRT v. Hungary*®, y xojem je ECJBII notBpmo
OITOBOPHOCT MEAHjCKUX KOMITAaHU]ja 32 XUIIEPITUHKOBAH CANIPKa] Y (BUXOBUM
wiannuma. Ciydaj ce oqHOCHO Ha MahjapcKy MeAHjcKy KOMIIaHUjy U oreparepa
MOMyJIAPHOT WHTEpHET MHPOPMATHBHOT MOpTaia, Ha KOME je 00jaBJbeH UJlaHaK
0 MHIUACHTY y KOjU ¢y Ouin ymujemanu (yn0ajacku HaBUjauyu KOjU Cy CKaHIu-
panu pacUCTHUKE Mapojie W MPHJETIIN POMCKO] Ajeru. YraHak je YKIbydInBao
MOBE3HMIY Ha Youtube BIIEO CHUMAK POMCKOT JIUepa Y KOME OH TOBOPH O HAaBHU-
jaurMa Kao 4IaHOBHMa JIECHHYApPCKe CTPAaHKE OATOBOPHE 32 aHTHPOMCKY TTOJH-
Tuky. [loMmenyTa cTpaHka je HAKOH TOT Ty KHJIa POMCKOT JHAepa U MOAHOCHOLA
npeacTaBke 300r kieBete. Mahapcku CyloOBH YTBPIMIIH CY Ja jeé POMCKH JTUICP
M3BPILHUO JjeNI0 KJIEeBETe, Kao U J1a je MOAHOCHIIAL] IPEICTaBKEe OATOBOPAH jep je
M3BPIINO MHPEHE KIeBeTHIUKE n3jaBe. OBoM mpecynom ECJBII je koHCTaTOBaO
na Malhapcku CyJJOBM HHUCY TIOCTHUTIIN PaBHOTEXKY U3Mely ciio0o/e n3paxkaBama,
Ha jeJTHOj, ¥ TIpaBa Ha yIJIed, Ha JPYyTroj CTpaHH, Te 1a IPHUM]jeHa IIPUHITHIIA 00jeK-
THUBHE OATOBOPHOCTHU 0OJ] cTpaHe MahapCKuX Cy/0Ba MPeACTaBJba HECPAa3MjepHO
OorpaHWYeHE MpaBa Ha CI000y M3pakaBama MOTHOCHOIA ITPEACTABKE.

36 ECJBIL, Riizovy panter, o.s. v. the Czech Republic, no. 20240/08, 2 February 2012, mo-
CTYIHO Ha https://hudoc.echr.coe.int/ , Ha nan 20. okto6pa 2019. ronune.

3T ECJIBIL, Times Newspapers Ltd v. the United Kingdom (nos. 1 and 2), nos. 3002/03 and
23676/03, 10 March 2009, noctymHo Ha https.//hudoc.echr.coe.int/ , Ha nan 20. okrobpa 2019. ronuse.

3 ECJbIL, Magyar Jeti ZRT v. Hungary, no. 11257/16, 4 December 2018, noctyHo Ha https.//
hudoc.echr.coe.int/ , na nan 20. okto6pa 2019. roguse.

1035



Jp Jbumsana C. Mujosuh, Huitiepneiu u croboga uspasicagarsa y ipaxcu Eepoiickoi cyga... (ctp. 1023-1042)

O 3nauajy Bolhema jaBHE aebaTe u MOTPeOU CIIOO00THOT U3pakaBama y TOj
cdepu, a nocpeactsom uHTepHera, ECJBII je ommyuuBao y npeamery Renaud v.
France®, y xojeM je MMOAHOCHIIALL ITPEACTaBKEe, OCHIBAY JIOKAITHOT YAPYKEeHba Koje
ce MPOTHBHJIO BETUKOM I'pal)eBHHCKOM MPOjeKTy IJIaHUpaHoM y rpany CeHc,
TIOKPEHYO Web-CTpaHUIly, OIITPO KPUTHUKY]YhH TpaoHAuSTHIKA, Ka0 OITOBOPHOT
3a mpojekat u3rpaame. Cmarpajyhu na cy KpUTHKE jaABHUX JIMYHOCTH JHO JIPY-
HITBEHE Jie0aTe U MOKeJbHE MOJTUTHYKE pacipane, Te Jla KpUBUYHA OCy/1a 3a Kie-
BETY M YBpely MpeAcTaBJba KpILeHEe cI000/1e U3paKkaBarmba rapaHTOBaHE YJIaHOM
10., ECJBII je mpecynmno y KOPUCT MomHOCHOMA. [InTame jaBHOT HHTEpeca, Kao
npenmMera nedare Koja JOMPUHOCH JIEeMOKPAaTHU3alUji APYIITBA HYKHO CE U Yy
BenukoM Opojy pecyna ECJbII Tnue u mpuBaTHe chepe )KHBOTA jaABHUX JTUUHO-
ctu. Tako je Benuko Bujehe ECJbI1 y npenmery Couderc and Hachette Filipacchi
Associes v. France* jenHOTIacCHO yTBPIHIO J1a CY (DPAHITYCKH CYIOBH MPEKPITHIIH
wian 10. EKJbIT kaxkxmaBajyhu MaraszuH Koju je 00jaBHO YjaHaK O HEMPU3HATOM
njerety mpuHIa ox Monaka. [Ipecymom je yTBpheHo 11a je TocTojame HeMpru3Ha-
TOT JjjeTeTa y KOHTEKCTY MOHapXHje HECIIOPHO Y JABHOM MHTEpeCy U Aa QppaHIy-
CKH CYJIOBH HUCY YCITj€JTH IIPAaBUITHO JIa YPAaBHOTEKE IPHHUEBE HHTEPECE O TPH-
BAaTHOCTH ca co00I0M U3paxkaBama. Mako ce mpecyja 0OJHOCHIIA HA YJIaHAK
00jaBJbeH y M TAMIIAHOM MEIIH]Y, HCTH WIAHAK je OMO MOCTaBJ/heH U HAa HHTEPHET,
Y TO Ha BEJIMKOM OpOjy pasIuYuTHX web-CTpaHHLA.

IIpecyna xoja je m3a3Baia M3y3eTHY MaKbY, KaKO 300T MOJTUTHYKOT, TAKO U
300r 3HaUaja y OJJHOCY Ha MHBOJIBHPaHa KOHBEHIIMjCKa MpaBa Ouiia je mpecya y
npenmery Fatullayev v. Azerbaijan?!, y KojeM ce, HaKOH IIITO je ocyleH 3a KiieBe-
Ty U NIPHjEeTHY TEPOPU3MOM Yy HOBHHAMa U Ha Web-TIOCTY, TOKOM H3Ip’KaBamba
3aTBOpCKE Ka3He, OCHUBAY U TJIABHH YPEIHUK JBOje HOBUHA, OIHOCHIIAI] ITPE/I-
craBke ooparno ECJbII HaBonuMa 1a je mocTynuma azepOejllaHCKUX BIACTH
JIOIILIIO JI0 KPIIeka HeroBe cio0o/ie n3pakaBama M Mpasa Ha MOIITEHO cyheme.
Amnanusupajyhu okonnoctu ciydaja, ECJBII je ycTBpauo na je y o0jaBJbeHUM
YJTaHI[MMA TIOTHOCHUIIAIL TPENICTABKE ,,AMa0 MIPAaBO HA CKPETambe MaXKbe JABHOCTH
Ha [TUTakba Ol ISTHTHMHOT jaBHOT HHTepeca #?, Te /i je Ayroroauiimba 3aTBOPCKa
Ka3Ha KOja MY j€ U3peUucHa HeIpOITOPIIMOHATHA B 00ecxpabpyjyha 1o TpuHIIAII ¢J10-
6oze menuja®, yenujen vera je yrBpheno kpuierbe wi. 10. u wi. 6 EKJBIT u Hapelje-
HO a3epOejIaHCKUM BIaCTHMAa JIa TIOJHOCHOIIA TIPEICTaBKe IMyCTe Ha CII000Y.

3 ECJBIL, Renaud v. France, no. 13290/07, 25 February 2010, noctynuo ua https.://hudoc.
echr.coe.int/ , Ha nan 20. oktoopa 2019. ronune.

40 ECJBIL, Couderc and Hachette Filipacchi Associes v. France, no. 40454/07, 10 November
2015, noctynHo Ha https://hudoc.echr.coe.int/ , Ha naH 20. oktob6pa 2019. ronqune.

4'ECJBIL, Fatullayev v Azerbaijan, no. 40984/07, 22 April 2010, nocrymHo Ha https://hudoc.
echr.coe.int/ , Ha nan 20. okto6pa 2019. ronune.

42 [bid cr. 126.

4 [bid cr. 128.
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OnmTe TPUHIKI Ja ¢€ KOI MPOIljeHe MOCTojama KpIIemka CiIo0oae nu3pa-
JKaBama PEJICBAHTHUM CMaTpa U3HOIICHE YHHCHUIA, HE U BPUjSHOCHUX CY/I0-
Ba, ECJbII je y omHOCY Ha MHTEPHET MMPUMHjCHHO Y TIpECynn y mpenMety Aleksey
Ovchinnikov v. Russia**, y kojeM je OGuia prjed 0 CEKCyaaTHOM 3JI0CTaBJbamby J1je-
gaka y KaMITy Of] CTpaHe Jjere ApKaBHUX (GyHKITHOHEPa, O YEMY j& ITOTHOCHIIAIT
npencTaBke 00jaBUO WiaHAK y HOBHHAMA U HA UHTEPHETY, HAKOH uera je ocyheH
Ha HOBUAHY Ka3HY 1 00jaBJbHBAILE M3jaBe KOjOM MOBJIAUM paHH]je HAITHCAHO, YCITH-
jeI HeO3BOJBEHOT ,,MUjellamha y ucTpary™. Mako je onmTu mpuHIHI Ja jaBHE
JUYHOCTHU YXKUBAJy VKU 00MM 3aIITUTE Kaj je pujed o cinodoau meanja ECJbIT
HArJIaCHo U y 0BOj pecyau™®, UIaK je y AMCIO3UTHBY CTA0 HA CTAHOBMIIITE /1A Y
OBOM IIpeaMETY HUje OMII0 KpIIIera cI1000/1e n3paxkaBama, ¢ 003UPOM Ha YHHHC-
HUIY J]a Ka3Ha Koja je U3peyeHa IOIHOCHOIy MpeNICTaBKe HUje Ouia Hempumje-
peHa u mpeTjepana. PaznukoBame y m3pajkaBamy BPEIHOCHUX CYIOBa, HA jeTHO],
Y CaollllTaBaky YHHCHUIIA, HA JPYTOj CTPaHH, CBOje onpeameheme je Hanuio u
y mpecynu y npeamety Szima v. Hungary*®. icti ipenMeT ce THIIA0 MOIHOCH-
TeJbKE MPEJICTaBKe, KOja je Ka0 BHCOKH MOJUIIA]CKU Ty KHOCHHUK Y MEH3UjJH Ha
web-CTpaHUIIN TIOJUIIN]CKOT CHHANKaTa 00jaBujIa HU3 HaIMca o HeucruraheHnm
HaKHa/laMa, HAaBOJTHOM HENOTHU3MY U HEJIOJIMYHOM MOJIUTHYKOM yTHIA]Y Y KPY-
TOBHMa TIOJIMITH]je, HAKOH Yera je pakajoBaHa W HOBUaHO KaxkmeHa. ECJbII je
CTa0 HA CTAHOBUIIITE J]a Y OBOM IPEIMETY HHje OMIIO KpIliekha cI000/e n3paxa-
Bamba, jep Cy W3HEIICHW HAaBOIW IPEACTABIbAIN TBPAILE KOje OU, Yak M Ja Cy ¥
NKTaky BPEIHOCHH CYI0BH, MOpaJie UMaT oxpehern unmbeHnanu ocHoB . Criuan
craB ECJBII je 3ay3eo u y nmpecynu y npenmety De Lesquen du Plessis-Casso v.
France (no. 2)*, y koMe je OAHOCHJIAI] TBPHO J1a Cy (PPaHIyCKHU CYIOBH MOBPH-
JeIUITN BETOBY CI000Iy U3pakaBama TUME IITO CY T'a KPUBUYHO Ka3HIIIH 300T
KJICBETE MOJIUTUYApa, U3BPIICHEe 00jaBOM OTBOPEHOT IMHCMa Ha UHTEPHETY y
KOME je TOTUYHOT IMOJINTHYIapa OCyIHO 3a n30jeraBame BOjHE CIIYKOe Y AIDKHDY.
ECJBII je noTBpano ctaB ppaHIyCKHX CYA0Ba O OCYAH, CMaTpajyhu 1a je Mulsbe-
e KOje je TIOTHOCHIIAIl ICKa3a0 y OTBOPEHOM MTHUCMY OHJIO0 06€3 NKAaKBOT UYHHhC-
Hu4HOT ocHoBa. Mcrum nutamem ECJBII ce 6aBuo u y npecynu Egill Einarsson
v. Iceland® y k0joj je yTBpheHO [1a Cy MCAaHICKH CYIOBU TIOBPHjEIUIM IIPABO Ha

44 ECJBII, Aleksey Ovchinnikov v. Russia, no. 24061/04, 16 December 2010, gocTyHo Ha
https://hudoc.echr.coe.int/ , na nan 20. okto6pa 2019. ronune.

45 ¢1.43. Tlpecyne.

46 ECJBIIL, Szima v. Hungary, no. 29723/11, 9 October 2012, noctymnso Ha https.//hudoc.echr.
coe.int/, Ha naH 20. oktoopa 2019. rogune.

4T Mpuaiun ycranoBibeH y npecynn ECIBIL Jerusalem v. Austria, no. 26958/95, § 43, 2001,
IIOCTYITHO Ha https://hudoc.echr.coe.int/ , Ha nan 20. oktoOpa 2019. ronuse.

48 ECJBIL, De Lesquen du Plessis-Casso v. France (no. 2), no. 34400/10, 30 January 2014,
TIOCTYITHO Ha https://hudoc.echr.coe.int/ , Ha nan 20. oktobpa 2019. ronune.

4 ECJBI, Egill Einarsson v. Iceland, no. 24703/15, 7 November 2017, nocrymHo ua https://
hudoc.echr.coe.int/ , na nan 20. okto6pa 2019. roguse.
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MPUBATHOCT TMOHOCHOIIA MTPEICTABKE OA0ANBIIN HETOBY TYKOY IIPOTUB KOPH-
CHHKa WHTEPHETa KOju ra je Ha3Bao ,,cunoBaresbeM ', ECJBII ce Huje carmacuo
ca IIPUCTYIIOM HAITHOHAJHUX CyI0Ba, cMaTpajyhu ma momaha mpecyna Huje ycro-
CTaBHJIa paBHOTEXKY M3Mel)y mpaBa Ha MPUBATHOCT U IpaBa KOpUCHUKA [nsta-
gram-a Ha cioboxy n3pakaBama, YCIHje Yera je yCTaHOBJBFEHO KPIISHhe TTpaBa
Ha MOIITOBakE MPUBATHOT kKUBOTa npema unany 8. EKJBII.

Kopumreme web-aapeca y cBpXy oriamiaBama OUIO je TpeaMeT OITydIH-
Bama of1 ctpane ECJBII y npecyau Mouvement raélien Suisse v. Switzerland',
KOjoM je yTBpleHO 1a 3a0paHa oriamaBarma IMyTeM IIakaTa opraHu3aIije mo-
HOCHOIIa TIPEJICTABKE MPEACTaB/ba OTpaHUYABAKE CII000/IE U3paKaBamba, aju Ja
j€ UCTO orpaHWYaBame ciI000/e N3pakaBarma OMJIO OTPaBIaHO M IPYIITBEHO
notpedno. O6pasznaxyhu omnyky, ECJBII je koHCTaTOBao Aa, nako HUje OHIIO
CTIIOPHO J]a TOTUYHHU IJTIAKaT He CaJIpyKA HUIITA HE3aKOHUTO WJIH MOKAHTHO, HA Y
TEKCTY HH Y WIyCTpallrjama, orjiaiaBame web-CTpaHuIle OpraHu3alrje Ha HCTOM
TJIaKaTy je onpehene caapikaje, ykbydyjyhu IpoMoIHjy KJIOHHUparmba JBYIU U CeH-
3yajHe MeIuTalllje, YYUHHUIIO JOCTYITHUM CBUMA, YKJby4yjyhu u MajosbeTHUKE.
[Ipumjehyjyhu ga cy mBajmapcku CyI0BH MaskJBHBO 00Pa3IOKILTH CBOjE OITyKE,
a takole y3umajyhu y 003up orpaHuyeHH OTcer OcropeHe 3a0paHe, KOju ce Huje
MIPOIIMPHO HU Ha YIAPYKeHke, HUTH Ha leroBy web-cTpanuity, ECJBII je 3ay3eo
CTaB Jla HAJJIC)KHHU OPTaHU HUCY TPEKOPAYHIIU CJI000HY TPaHUILY IIPOI[jeHEe KOja
UM Ce Tpy’Ka y MOorJieny peryiaiije KOpUiITema jaBHor mpoctopa. Kpiieme
cinoboxe u3paxasama ECJIbII Huje ycranoBuo Hu y ipeamety Animal Defenders
International v. the United Kingdom,> xoju ce Tuiao 3a0paHe eMHUTOBaba TEJIE-
BU3HjCKOT CIIOTa YCMjE€PEHOT Ha 3I0yHOTpeOy KUBOTHHA, H3PEUEHY MOJHOCHOLLY
npenctaske. O6pasnaxkyhu cBojy omnyky, ECJbII je koHcTaTOBao ma 3abpanom
MOJIMTUYKOT OTJIalllaBaka Ha TEJICBU3UJH U PAAN]y HUje 3a0pambeH MOTUTUYKH
TOBOp Y IjEJTUHH, jep MTOCTOje ¥ IPYTH HAUMHU OTJIaniaBama, Mel)y KojuMa mpe-
HBaud UHTEPHET KOjH ,,lIpelICTaB/ba MONHO CPEACTBO y OCTBAPEHY aKTHBHOCTH
HEBJIAJUHUX OpraHu3aimja“*,

Beoma 3HauajHUM MHUTamEM y OKBUPY €I0001e Meauja cMaTpa ce MUTambe
3amTuTe u3Bopa napopMmaryja. OnmTe IpuHITHIE y Toreny oBe ciiodome ECJbIT

30 Ciryuaj ce 0OHOCHO Ha IMO3HATOT OJI0repa M MKCIIa KOTa je KEHa OITYKUJIa 3a CHIIOBAbE.
Henyro HakoH 1ITo je meHa Tyxk0a oj0auena, Ha [nstagram-y ce 10jaBUO HeJJOIMYaH KOMEHTap y
KOME je ITHcal] Ha3BaH CHIIOBATEJbEM, a KOjH Cy HCIIaHICKH CyJIOBU OAOYIIN J]a CAHKIIMOHUIIY Kao
KJIEBETY, cMaTpajylin 1a ce paju 0 BpeIHOCHOM CY/y, Ha IITa KOPHCHHUK HMa [PaBO y KOHTECKCTY
cioboze u3paxaparba.

SUECJBI, npecyna y npeamery Mouvement raélien Suisse v. Switzerland, no. 16354/06, 13
July 2012, nocrymiHo Ha https://hudoc.echr.coe.int/ , Ha nan 20. oktoOpa 2019. ronuse.

52 Ibid., para. 76.

33 ECJBIL, Animal Defenders International v. the United Kingdom, no. 48876/08, 22 April 2013,
NOCTYTIHO Ha https://hudoc.echr.coe.int/ , na nau 20. okto6pa 2019. ronune.

4 Ibid., para. 124.
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j€ MIPUMUjEeHUO U Ha U3BjEIITaBamkhe TOCPEACTBOM HHTEPHETA Y HU3Y MIPEAMETA.
V jenHom on ckopatmux, Becker v. Norway>, ECJBII je yrpauno aa je Hopsemnika
npekpmuia giaan 10. Hapehyjyhu HOBHHaApY Ha CBjeI0YM O CBOM KOHTAKTy ca
M3BOPOM, YIIPKOC YHIEHULU J]a ce caM U3BOp uaeHTudukosao. Ocoda koja je
Oma 3BOp MHGOPMAIHja CyodriIa ce ca KpHBUIHUM TOBCHEM HaKOH 00jaBIbH-
Bama YIaHKA Y HHTEPHET U3/lamy Yaconuca. HoBuHapKa Koja je Harucasa dyjiaHak
omowIIa je a OATOBOPH Ha OMJTO KaKBa MUTama 0 MOTyheM KOHTakTy u3Mehy me u
M3BOpa MH(POpMaIIH]ja, OCIamajyhn ce Ha TPaBo Ha 3aIITUTY HOBUHAPCKHUX H3BO-
pa, MaKo ce JUIe caMo UACHTU(PHKOBaJIO kKao m3Bop nHpopmaruja. Cta ECJbII,
WCKa3aH y OBOj MpecyAH, OMo je yCMjepeH Ha TO Ja 3allTHTa U3BOpa Of CTpaHe
HOBUHapa He MOXe OMTH HCKJbYUYCHA TIOHAIIAKhEM CaMOT U3BOPA, T€ JIa TIOCTOjH
orpaHuYaBame cJ1000/1a MTaMIIe Y CBAKOM CIIy4ajy BpIICHa TPUTHCKA HA HOBU-
Hape a OTKPHjy U3BOp HHPOpMAIIHja.

6. 3AKJBYHYAK

WNmajyhu y Buny 3Ha4aj Koju cioboma u3pakaBama IMa Kaja ce TOBOPHU O
JEeMOKpaTHU3alllju APYIITBA Y Y KOHTEKCTY CaBPEMEHHX TEXHOJIOTHja, TTOTPEOHO
je, y cknany ca nmpaxcom ECJBII BpmmTi n3mjene noctojehux 3akoHOJaBHUX OKBH-
pa Ha Ip)KaBHOM HHMBOY CBUX 3eMmasba wianuua EKJbII, y cmucny npenusnujer
nerHUCamka MPOIECHUX acleKara MocTynama mpemMa 3J10ynorpedu ciodoe
u3pakaBama. Pa3nnunTe npaBHe KBaTU(QUKAILH]je, UIH Y HEKUM 3eMJbaMa YaK 1
HBUXOBO HEMOCTOjambe, Kaj je y MUTamby HHTEPHET Ka0 MOJEPHO CPEICTBO KOMY-
HUKaIje, 3acurypHo he JioBecT /10 opacTa Opoja mpeaMeTa OBe BPCTe Mpej
ECJBII. Ilopen HaBeaeHOT, y KOHTEKCTY MOIITOBAKA MPUHLIHUIA YCTAHOBILEHUX
npakcom ECJbII, HeonxoaH kopak yckinahuBama crama y noriieay ciiodosie us-
pakaBama IOCPEACTBOM MHTEPHETA y OKBUPY ApXKaBa WIAHUIA, IPEICTaBIballa
01 n o0yka noctynajyhux Tyxunana, cyiuja u NOJIUIU]CKUX CITyKOSHHKa y UJICH-
THQUKOBaWkY W JI0Ka3WBamy Jjjeia Koja MpelCcTaBlbajy 3J10ynoTpedy ciodoae
u3pakaBama. OICYCTBO IPABHOT CPEAICTBA /MM Hee(UKACHO ITPABHO CPEIICTBO,
Hee(hMKaCcHO CIIPOBONEH-E NCTpare, HEMCIUTUBAKE MOTHBA 32 U3BPIICHE TPOTUB-
MpaBHUX Jjera (KO roBOpa MpXKbe, HIIP.), OAJIaralbe KpUBUYHOT TOBEHA, Ty KHU-
Ha Tpajama UcTpare, caMo Cy HEKH o]l mpobiema Ha Koje ykasyje mpakca ECJbII.
W3 Tor pasora, o u3y3eTHOT je 3Hadaja Ja ce Mope]] HEOMXOAHUX U3MjeHa 3a-
KOHa CIIPOBEZIC U CHCTEMCKA KaMIlamka y IPYIITBY, Koja OM 00yXBaTHIa CBE CIIO-
jeBe M YMHHOIIEC APYIITBA y TOAU3aky CBUJECTH O IMITETHOCTH M TIOCIbEAUIIAMA
3noynoTpede cirobone n3pakaBarmba Ha HHTEPHETY.

35 ECJBIL, Becker v. Norway, no. 21272/12, 5 October 2017, nocrymso Ha https://hudoc.echr.
coe.int/ , ua nau 20. okrobpa 2019. roaune.
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Abstract: Internet as a means of communication, whatever the type of infor-
mation it might be used for, falls within the exercise of the right to freedom of
expression, as guaranteed by Article 10 of the European Convention for the Pro-
tection of Human Rights and Fundamental Freedoms. As established in the Eu-
ropean Court’s case law, freedom of expression constitutes one of the essentials
of a democratic society, therefore limitations on that freedom foreseen in Article
10 § 2 of the Convention are to be interpreted strictly.

In order to ensure effective protection of one’s freedom of expression on the
Internet, States bear a positive obligation to create an appropriate regulatory
framework, balancing the right to freedom of expression on one and the limitati-
ons prescribed in Article 10 § 2, on the other hand. Special attention in doing so
is to be paid to the risk of harm posed by content and communications on the
Internet to the exercise and enjoyment of other human rights and freedoms gua-
ranteed by the European Convention, particularly the right to respect for private
life. While it is the fact that the electronic network, serving billions of users world-
wide, will never be subject to the same regulations and control, because of the
national authorities’ margin of appreciation, the European Court established
commonly applicable general principles regarding the Internet as a media of
exercising right to freedom of expression.
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