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1. INSTITUTIONS FOR THE ACCOMMODATION
OF PRISONERS

In Hungary the Prison Service as a law enforcement agency carries out
custodial penalties and measures, coercive criminal procedure measures and also
executes confinements as an administrative offence (detention for misdemeanour).
The Hungarian Prison Service is subordinated to the Ministry of Interior. The
Prison Service supervises and operates 30 prison establishments and limited com-
panies established for the compulsory employment of inmates'. Currently 12
limited companies are operated by the Prison Service, these carry out mainly
agricultural and light-industrial activities.

* This research was supported by the project Nr. EFOP-3.6.2-16-2017-00007, titled Aspects
on the development of intelligent, sustainable and inclusive society: social, technological, innova-
tion networks in employment and digital economy. The project has been supported by the Euro-
pean Union, co-financed by the European Social Fund and the budget of Hungary.

! The convicts are obliged to carry out the work assigned, thus denial of work is a serious
misconduct.
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Besides prison establishments the Prison Service also includes institutions
which are responsible for the training and recreation of the staff? as well as health
care of inmates>.

An important feature of the Hungarian prison system is that the penitentia-
ry institutions are on the one part national and regional law enforcement institutes,
and on the other part county law enforcement institutes. While the main task of
national and regional law enforcement institutes is the execution of final and
binding judgements (prisons for sentenced prisoners), county institutions carry
out pre-trial detentions primarily. Currently, the tasks related to incarceration are
performed by 15 national or regional law enforcement institutions and 15 county
law enforcement institutions.

Within the prison system there are special institutions for females and juve-
niles.

Due to the fact that male convicts constitute the majority of the prison pop-
ulation and women make up only 7,7 percentage of the total national prison pop-
ulation* there are only few prisons holding women. Female convicts can be placed
in two women’s prisons of the country, in Eger and Kalocsa (women-only prisons).
Male prisoners can only be placed in women-only prisons in the interest of the
operation of the institute, for example for institutional maintenance work. More-
over, in Hungary there is a combination of women’s prisons and separate wings’
for women in men’s prisons (male prisons with female wings), so female prisoners
are also held in men’s prisons, namely in Szombathely, Tiszalok, Palhalma and
Kiskunhalas National Penitentiary Institutions. Women can also be held in any
of the county penitentiaries used for pre-trial prisoners.

There’s only one place exist to accommodate mother and child together in
the mother and baby unit in the country (with a capacity for 20 mothers and 21
children), which makes the contacts with relatives significantly more difficult.
Female prisoner who gives birth in prison® can keep her baby for the first 12
months, and a prisoner with a child under 12 months old can also apply for the
opportunity to bring her child to prison with her. According to the Hungarian

2 Namely the Education, Training and Rehabilitation Center of the Prison Service
and the Faculty of Law Enforcement of the National University of Public Service.

3 The Central Hospital of the Prison Service and the Forensic Psychiatric and Mental Institution.

4 http://www.prisonstudies.org/country/hungary (Accessed on: 21.03.2020)

3 According to the law female and male prisoners, similarly adult and juvenile inmates must
be separated.

¢ According to the Decree of the Minister of Justice No. 8/2014 on access to healthcare to
prisoners in detention facilities (art. 20.) pregnant prisoners should be transferred to the Central
Hospital of the Prison Service upon discovering their pregnancies. After the medical check, either
the prisoner is sent back to prison or her imprisonment is suspended. If the prison authority does
not permit the suspension of the imprisonment, four weeks prior to the expected date of birth, the
mother is transferred to the Central Hospital.
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Prison Code’ inmate mothers should be held with their babies in the mother and
baby unit for the first year of the child’s life. Thus, for older children it means
separation.®

Due to the small number of prisons for women, making the maintenance of
family ties more difficult. The maintenance of family ties is especially problematic
for juveniles, whose numbers are even smaller.

The largest number of juvenile inmates are placed in the oldest institution,
which is located in T6kdl, operating since 1963. There are also regional prisons
for juveniles in Pécs (opened in 2006), Kecskemét (built in 1997), and Szirmabesenyo.
The latter was originally not built for the detainment of young people; it was
transformed in 2002 and became the second biggest institution keeping juveniles.
There is only one penal institution for female juvenile offenders in Hungary. They
are accommodated in Kecskemét regional prison (Bacs-Kiskun County Prison).

According to the law, adult convicts can only be placed in a regional prison
of juveniles in the interest of the operation of the institute.

Generally, less than 5 % of the prison population are foreigners,” which means
that there is no specific institution for them, so they are kept together with the
general prison population. Most foreign prisoners are nationals of/from the neigh-
bouring countries. When it is possible, the prison authorities prefer to keep those
foreign inmates together who speak the same language. Similarly, there is no
specific institution for older prisoners, but they can accommodate in a special
cellblock for senior detainees.

There are also specific institutions (currently numerically 3'°) for the sick
and the disabled. The Central Hospital of the Prison Service, which is located in
Tokal, treats prisoners from prisons all over the country. According to the data of
the Prison Service,!! on average the hospital treats 17,000 inmates. The Prison
Service provides medical after-care for prisoners in the Chronic Aftercare De-
partment of Unit I1I of the Szeged Strict and Medium Regime Prison (in Nagyfa).
The Chronic Aftercare Department provides hospital care for in-patient detainees
who suffer from chronic illnesses and who need rehabilitation. The third specific
institution is the Forensic Psychiatric and Mental Institution, which was mainly
established for compulsory psychiatric treatment of the prisoners (i.e. those who
have committed violent crimes against other persons or crimes against public

7 Act CCXL of 2013 on the Enforcement of Penalties, Measures, Certain Coercive Measures
and Detention for Misdemeanour (hereinafter: Prison Code/Law Enforcement Code)

8 According to the law children are allowed to visit their mothers once a month for 30 min-
utes in special visiting rooms.

° http://www.prisonstudies.org/country/hungary (Accessed on: 21.03.2020)

10 According to the information provided by the prison authorities a new and modern Law
Enforcement Health Care Centre scheduled to be established in 2020 in Berettyoujfalu with 194 beds.

1 https://bv.gov.hu/en/node/1929 (Accessed on: 22.03.2020)
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safety and there is a danger that they may commit similar crimes in the future, if
they are not liable to punishment due to his/her mental disorder). The institution
is located on the premises of Budapest Strict and Medium Regime Prison, but
organizationally and territorially separated from the prison. These health care
institutions are specialised in inpatient treatment, thus if no appropriate service
is available within the system, the health care service is provided outside of the
prison in a civil medical institute.

Two penitentiary institutions are worth mentioning that were built in the
form of PPP schemes!? (based on the cooperation of the state and the private
sector) in 2008, i.e. the Szombathely and Tiszalok National Penitentiary Institu-
tions. According to the cooperation, the State supervises security operations and
performs all detention-related regular and special tasks (i.e. the National Prison
Service employs the guards of the prisons, as transportation, health care also
under state control) and the contractor (a private company) is in charge of daily
operations (provides services for example maintenance, operation, meal, washing
and the employment of inmates at work).

An additional factor that most of the penitentiary institutions were built at
the end of the 1800s and were designed primarily for the execution of pre-trial
detentions with single cells. By way of example the first prison was built in 1842
in Balassagyarmat (town in northern Hungary) and it is still active today.

I would point out later that due to prison overcrowding, the majority of pris-
oners are held in collective cells'® (with occupancy 2-10 prisoners), single-occu-
pancy accommodations are relatively rare (it’s actually only in disciplinary, se-
curity and solitary confinement).

Due to the capacity expansion project the number of places to accommodate
detainees has practically increased in the last years. While in 2014, the Hungari-
an prison system was capable of accommodating only 12,869 detainees in total,
according to data concerning December 2019'* the official capacity of the deten-
tion institutions increased to 14.829.

12 PPP=Public Private Partnership, i.e. cooperation between the public and private sectors.
About the PPP project: Radnay Jozsef, “A PPP-projekt elokészitése, szervezeti hattere, a szerz6dés
6 elemei,” Bortoniigyi Szemle, 4/2007, 11-22.; Csere Laszlo, “A Tiszalokon PPP-konstrukcidban
¢épiild bv. intézet megvalodsitasanak elozményei,” Bortoniigyi Szemle, 4/2007, 5-10.

13 The number of people to be placed in a cell shall be defined in a way that each inmate has
6 cubic meters of air space and at least 4 square meters of living space in case of multi-occupancy
accommodation/or at least 6 square meters of living space in case of single cell accommodation.
When calculating the living space, the space covered by washbasin and toilet shall not be taken
into account. Art. 121. of the new Rules of Law Enforcement [Ministry of Justice Decree No.
16/2014. (XII. 19.) on the detailed rules of execution of imprisonment, confinement, pre-trial de-
tention and confinement replacing payment of disciplinary penalty]

4 http://www.prisonstudies.org/country/hungary (Accessed on: 21.03.2020)
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In accordance with the principle of normalisation, prisoners shall be allocated,
as far as possible, to-prisons close to their homes or places of social rehabilitation.
Due to occupancy level of penal institutions in many cases inmates are not locat-
ed near their homes. Since 15t October 2008 the prison authorities apply the so-
called occupancy-balancing programme to decrease overcrowding. The point of
this programme is that the detainees are reallocated nationwide from crowded
penitentiary institutions to less crowded ones. Beyond doubt, the method could
result in more proportionate accommodation, however, at the same time it could
entail the elimination of the family relations. As the CPT pointed out ,,...the over-
crowding “balancing” process is not an effective long-term response and generates
immediately a number of serious problems for the prison management, staff and
prisoners. The inmates spend a significant amount of time being transferred from
one establishment to another, which leads to organisational difficulties. Moreover,
prisoners were frequently held far away from their families and, as a result, suf-
fered in practice from further restrictions on visits. This has led to tension between
staff and inmates, as well as among prisoners themselves.”!>

Within the prison system there are Special Regime Units for prisoners: for
example the so-called HSR Unit for inmates serving long-term sentences, including
whole/real life sentences;!® drug-free units for volunteering prisoners for preven-
tive purposes and in order to improve the access of addicted prisoners to appro-
priate treatment; religious units for the maintenance and strengthening of the
family and social ties of the prisoners and to promote religious practices; special
units for prisoners who committed child sexual abuse.”

It also should be noted that within the penal institutions there are cellblocks
used for solitary confinement of the prisoners. The solitary confinement is the
most severe disciplinary sanction used in Hungary. These disciplinary measure
can be applied to the prisoners for up to 25 days (in case of working inmates for
up to 20 days). It may be imposed on an inmate who seriously violates prison

15 [CPT/Inf (2014) 13]; § 39.

16 Pursuant to the Prison Code (art. 105, para. 1,) only convicts sentenced to life imprisonment
or to at least 15 years imprisonment whose specific treatment, disposition of their co-operation,
their attitude to the order and safety of the institute, their individual security risk analysis justify
may be placed in the HSR, for the purpose of gaining preparation for or reintegration into the
community.

17 The basic of the Unit is the provision of article 132 of the Prison Code: “If the convicted
person has committed a criminal offence specified in Chapter XIX of the Penal Code against a
person under eighteen years of age, or the sexual motive can be established from the circumstanc-
es in which the violent crime was committed against a victim under eighteen based on a risk as-
sessment examination, then following the admission of the convicted person, the probability of the
convict committing similar crimes after his or her release must be assessed. In case of potential
recidivism, participation (on a voluntary basis) in psychotherapy or other trainings reducing the
likelihood of repeated infringement must be offered to the convict.”
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orders. During solitary confinement the prison authority may apply restrictions:
for example, the prisoner is deprived of the possibility to contact his/her visitors,
take part in cultural and sport activities; participate with other prisoners in reli-
gious events, receive and send parcels and letters, make phone calls.

In Hungary there are three subtypes of national penitentiary institutions:
maximum-security penitentiaries — strict regime prisons (the Hungarian name
fegyhaz), medium-security penitentiaries — medium regime prisons (the Hungar-
ian name bortdn) and low-security penitentiaries — light regime prisons (the Hun-
garian name foghaz).!® These are the three different basic enforcement degrees of
the severity of imprisonment in the Hungarian penal system. According to the
Penal Code," if the court imposes a sentence of imprisonment, it shall be enforced
in low-security, medium-security or high-security penal institution. For example,
in case of life imprisonment a sentence shall be served in a high-security penal
institution, or imprisonment imposed for a misdemeanour shall be enforced in a
low-security penal institution, unless the convict is a recidivist?°. In line with the
relevant criteria of the Penal Code, the enforcement degrees of the imprisonment
are determined by the sentencing court.?! An important factor is, that with regard
to the circumstances, which are taken into account at sentencing, the penalty may
be ordered to be enforced in a penal institution one level below or above the se-
curity level specified in the Penal Code.

The types among others differ by the degree of the severity of detention and
supervision; segregation from the outside world; movement within the premises
of the prison; life regime, amount of money allotted for personal needs; rewards
and disciplinary sanctions, participation in the prison activities, reintegration’s
programs. The strictest rules are applied in high-security penal institutions and
the most lenient rules in low-security prisons. For example, in high-security pris-
ons the prisoners may move within the parameters of the prison only under su-
pervision, in medium-security prisons they may move freely in determined areas

18 There are only medium and low-security prisons for juveniles. According to the Penal
Code imprisonment shall be enforced in a medium-security penal institution for juveniles if

a) the juvenile is sentenced to imprisonment for two years or more for committing a felony,

b) the juvenile sentenced to imprisonment for one year or more is a recidivist, or

¢) within three years prior to committing the intentional criminal offence, the juvenile sen-
tenced to imprisonment for one year or more was sentenced to special education in a reformatory
for committing an intentional criminal offence. Apart from the cases specified in paragraph (1) of
110 Section, imprisonment shall be enforced in a low-security penal institution for juveniles.

19 Act C of 2012 on the Penal Code (hereinafter: Penal Code), art. 35, para. 1.

20 In legal terminology the perpetrator of an intentional criminal offence shall be considered
a recidivist if he/she has already been sentenced to immediate imprisonment for committing an
intentional criminal offence, and the period between his/her sentence being served or its enforce-
ability being terminated and the perpetration of the new criminal offence is shorter than 3 years.

2l The different enforcement degrees of the imprisonment are determined by the court, but
the concrete penal institution appointed by the law or by a measure of the national commander.
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within the parameters of the institute and in low-security penal institutions inmates
may move freely within the parameters of the prison.

Because of the number and composition of the detainees, the character of the
criminal offences committed by them, and thus the length of the sentences, as
well as the occupancy of the institutions, placing detainees in open penitentiary
institutions (=in low-security prisons) is rarely enforceable in Hungary. The ratio
of detainees who serve their sentences in high-security penitentiaries is high, and
also a significant ratio of the detainees within those serving their sentences in
medium-security prisons can be placed only in closed penitentiary institutions
(=in high or medium-security prisons).

One provision promoting the individualization of punishments stipulates that
the differentiated execution of imprisonment is realized by using different en-
forcement degrees that are different in terms of several aspects. Another important
law enforcement instrument and educational tool is the so-called change of the
enforcement degree. Upon the decision of the penitentiary judge (judge respon-
sible for enforcement)?? of overseeing the conditions and enforcement degrees of
the severity of imprisonment the convict is sentenced to may be prescribed one
degree up or down. The educational character of the enforcement degree change
is manifested in the possibility of being placed under a more lenient or stricter
regime and it may motivate convicts to show appropriate behaviour during their
detention.

According to the enforcement degrees of the imprisonment the majority of
the prisoners held in medium-security prison (54%), 36% of the convicts belonged
to the strictest category (high-security prison) and the number of those under
low-security regime represented the smallest proportion in 201823 as illustrated
by the pie chart below.

enforcement degrees of the imprisonment

= [ow-security prison * medium-security prison high-security prison

22 In Hungary the judge responsible for penal execution is an independent judicial authority.
Its main function is to refine the further legal framework of the imposed sanction and to alter or
to revise it, if it is necessary. The penal execution judge will decide among others about the release
on parole from fixed-term and life imprisonment.

23 Hungarian Prison Service, The Yearbook of Hungarian Prison Service 2018, 12.
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Inside the all three different basic enforcement degrees the Hungarian regulation
make distinguish between stricter, general and milder regimes. The classification
of the prisoners in stricter, general or milder regimes based on an individual risk
assessment, in accordance with the principle of individualisation. In each regime
there are different arrangements inter alia for the frequency and the duration of
the contact with the outside world, the amount that may be used for the personal
needs of the convict, the personal items permitted to hold, the locking of his/her
cell door, work outside the prison facility. To take an actual example, in a maxi-
mum-security prison in strict regime a prisoner may receive a visitor once a month
for 60 minutes, in a the same penitentiary institution, but in general regime may
receive a visitor once a month for 90 minutes, while in a more lenient regime he/
she may receive a visitor twice a month, each time for 60 minutes. Therefore, this
so-called regime-system plays an important motivating role in the life conditions
within the prison and the reintegration of the prisoners.

2. FACTS ABOUT THE PRISON POPULATION

First of all, it’s important to emphasize, that prisoner in Hungary is a collective
term used for individuals subjected to deprivation of liberty and held in various
penitentiary facilities. This category includes inmates serving imprisonment as a
final court order, as well as pre-trial detainees, individuals subjected to compul-
sory psychiatric treatment (mentally disordered offenders who cannot be punished
because of insanity) and offenders serving confinement as a penalty (penalty
imposed for minor offences in the duration of 5-90 days/for juveniles 3-30 days).

According to the official statistics, as the following chart shows, in 2018 80%
of the total prison population was convicted, 17% pre-trial detainee, 2% under
confinement as a penalty, and 1% mentally disordered perpetrator under compul-
sory psychiatric treatment.

m convicted m pre-trial d. = confinement as a penalty  ®m compulsory p. treatment

Source: The Yearbook of Hungarian Prison Service 2018, p. 12.
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As in many others countries, the female prisoners continue to constitute a
small proportion of the general prison population in Hungary: expressed as a
percentage in 2019 the female prisoners made up 7,7 % of the total prison popu-
lation.*

In Hungary, as a general rule, the minimal age of criminal responsibility is
14, thus a person shall not be liable to punishment if he/she has not attained this
age when committing the punishable act. There are, however, exceptions to this
rule: thus, children above 12 and under 14 can be charged for homicide, voluntary
manslaughter, bodily harm, terrorist act, robbery and plunder, if the child can
judge, recognise the consequences of his/her criminal actions at the time of com-
mission. It is important to underline that children under 14 cannot be sent to
penitentiaries, they shall only be subject to measures and their special education
in juvenile reformatories?’ can be ordered. According to the law, those who have
not attained the age of 18 years when committing the criminal offence shall qualify
as juveniles, but who have committed a crime as juveniles may continue to serve
their sentence in a juvenile prison until the age of 21 and are regarded as juveniles
for the purpose of serving the sentence. Life imprisonment is explicitly prohibit-
ed for persons aged under 20 at the time they committed the criminal offence.

We welcome the fact that the juvenile prison population has dropped signif-
icantly over the past years, at least partially to the increased use of non-custodial
sanctions and mediation (particularly in property-related crimes). It can be stated
that juveniles represent low rate of the total prison population: on 31 December
2019 1,1 % of convicted or remand juvenile prisoners were in custody.?s The same
comments can made about the foreign inmates: in the same year 4,9 % of the
total prison population was foreign.?’

Similarly, to the previous year’s data, the majority of the prisoners belonging
to the 30-39 years age group. It also can be stated that elder prisoners (the age group
over 60 years) represented low rate of the total prison population (3,98% of all in-
mates) in 2018, but the ratio of senior detainees in the entire prison population has
been continuously increasing during the last years, as illustrated by the table 1 below.

24 https://www.prisonstudies.org/country/hungary (Accessed on: 21.03.2020)

2 In Hungary a special measure can be applied against juvenile perpetrators, namely the
special education in a reformatory institution, which is a sanction involving deprivation of liberty.
According to the Penal Code (art. 120, para. 1) special education in a reformatory may be ordered
by a court if placement in a reformatory is necessary for a juvenile to be raised successfully. A
person may be a subject to special education in a reformatory if he/she has attained the age of 12
at the time of commission, but the measure cannot be applied against perpetrators who turned 20
at the time of sentencing. The shortest period of special education in a reformatory is 1 year, at the
same time the general maximum is 4 years. There are 5 reformatories across Hungary, they are
part of the child protection system.

26 https://www.prisonstudies.org/country/hungary (Accessed on: 21.03.2020)

27 Hungarian Prison Service, The Yearbook of Hungarian Prison Service 2018, 13.
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2011 | 2012 | 2013 | 2014 | 2015 | 2016 | 2017 | 2018
elder prisoners 1,83% | 2,14% | 2,13% | 2,66% | 2,8% | 3,0% | 3,8% | 3,98%
percentage of

prison population

Table 1. Source: Hungarian Prison Service: Review of Hungarian Prison Statistics 2019
vol. 1. p. 6.

The aging of the prison population is one of the possible effects of the in-
creased application of life imprisonment without parole, life imprisonment and
other imprisonment sentences of long duration, the stricter punishments, the rules
and practice of parole. In addition to the general aging of the society, these ele-
ments of the punitive criminal policy can significantly influence the number of
detainees who spend their later lives as inmates of penitentiary institutions.

Although currently the number of detainees over 60 years of age is still in-
significant compared to the entire prison population, the detention of senior de-
tainees already challenging the prison system with special tasks. In this regard,
primarily health issues enjoy priority, but institutions are often poorly suited for
intensive care of older prisoners. Detention facilities try to place senior detainees
in cells with fewer inmates if possible, specifically on lower bunks. In addition,
they pay attention to placing detainees of similar age together.?®

In respect of re-offending more than half of the inmates are first time of-
fenders, 6% are repeat offender not classified as recidivist, while recidivists rep-
resent approximately 42% of the prison population, of whom are 8,58% are recid-
ivist, 18,33% are multiple recidivist?®, 12,4% are special recidivist’® and 2,71% are
violent multiple recidivist3!.

When reviewing the development of the prison population, it stands out that
the number of detainees was continuously increasing between 2008 and 2016: the
average detainee number of 14,782 detainees registered in 2008 has increased
every year (2009 — 15,373 detainees; 2010 — 16,203 detainees; 2011 — 17,195 de-
tainees; 2012 — 17,515 detainees; 2013 — 18,146 detainees), and in 2014 this figure
had already exceeded 18,000 (18, 204),3> while 13 October 2015 data showed

28 Juhasz Zsuzsanna, ,,Az eloregedd bortonnépesség problémai,” Bortoniigyi Szemle 2/2012, 13.

29 According to the Penal Code (art. 459, para, 1, it. 31.) a person shall be considered a mul-
tiple recidivist, if he/she has already been sentenced to immediate imprisonment as a recidivist
prior to committing the intentional criminal offence, and the period between his last sentence
being served or its enforceability being terminated and the perpetration of the new criminal offence
punishable by imprisonment is shorter than three years.

30 A recidivist shall be considered a special recidivist if he committed the same criminal
offence or similar criminal offences both times.

31 A multiple recidivist shall be considered a violent multiple recidivist if he committed a
violent criminal offence against a person all three times.

32 Hungarian Prison Service, Review of Hungarian Prison Statistics 1/2015, 5.
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18,424 detainees. The number of prisoners decreased to 17,658 in 2016, 17,343 in
2017 and 16,303 in 2018 and 16,334 on 31 December 2019, so during the previous
years the number of prisoners was characterized by a decrease and a stagnation.

Re-offending

1= frst time offender 3m recidivist 5® multiple recidivist

2m special recidivist 4w violent multiple recidivist ~ 6# repeat offender not recidivist

Source: Hungarian Prison Service: Review of Hungarian Prison Statistics 2019 vol. 1. p. 11.

Due to the reduction in the number of prisoners, the prison population rate
(number of prisoners per 100,000 people) also decreased in the last years: it was
180 in 2016, and 173 in 2018. It has to be noted that despite the decrease of the
prison population rate, we still have particularly high incarceration rate: in terms
of this indicator Hungary may be classified among the countries with exception-
ally high rates, since the number of detainees per 100,000 citizens is over 150.%3
It’s important to emphasise that a high incarceration indicator, i.e. the number of
detainees per 100,000 citizens, indicates overcrowding in the majority of the
countries, which is the case in Hungary.?*

Table 2 below shows the abovementioned data.

Year average number of prisoners prison population rate
2008 14.782 147
2009 15.373 164
2010 16.203 163
2011 17.195 174

3 According to the Council of Europe Annual Penal Statistics for 2018 the European medi-
an was 102,5! Aebi, Marcelo F., Tiago, Melanie M., “SPACE I (2018) — Council of Europe Annual
Penal Statistics: Prison populations,” Strasbourg, Council of Europe, 2.

The SPACE 1 2018 survey contains information from 44 out of 52 prison administrations in
the 47 Council of Europe member states. Hungary remains among the Member States which have
not replied to the survey.

34 United Nations Office on Drugs and Crime, “Handbook on strategies to reduce overcrowding
in prisons,” Criminal Justice Handbook Series, New York, 2013, 9.
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2012 17.515 173
2013 18.146 184
2014 18.204 182
2015 18.424 180,8
2016 17.658 180
2017 17.343 173
2018 16.303 167
2019 16.334 167

Table 2. Source: http:/www.prisonstudies.org/country/hungary and Review of Hungarian
Prison Statistics

In view of the sentences imposed during the last years, it can be established
that a sharp increase may be observed in respect of long-term imprisonments,
regarding both 5 to 10-year, and more than 10-year imprisonment sentences. While
in 2010 631, in 2011 707, in 2012 702, in 2013 757 and in 2014 824 detainees were
serving their more than 10-year imprisonment sentences, in 2018 this number
climbed to 1676! The number of to 10-year imprisonment sentences showed a
similar trend, as illustrated by the table 3 below.

2010 2011 2012 2013 2014 2018

5 to 10-years 631 707 702 757 824 1676
more than 10 years 1753 1985 2279 2522 2674 3440
Table 3. Source: Hungarian Prison Service: Review of Hungarian Prison Statistics 2019
vol. 1. p. 11.

At the end of 2018 there were 57 prisoners (0,43 % of the total prison popu-
lation) sentenced to real/actual life imprisonment as the most severe legal conse-
quence of the Hungarian regulation. The term “real/actual life imprisonment”
means that the court does not see any possibility of parole, or the exclusion of
parole is stipulated by law,* thus imprisonment may actually last until the end of
the offender’s life. It is also important to note that the number of convicts sentenced
to life imprisonment without parole has been increasing year by year (in 2013 46
persons were completing their life imprisonment without parole). 3

The strictness of law shown towards convicts sentenced to life imprisonment
without parole represented in several regards in the provisions of the Penal Code
and Law Enforcement Code. Thus, for example, for important reason — in par-

35 The court may exclude (art. 44, para. 1 of the Penal Code) or shall exclude (art. 44, para.
2) conditional release if the court finds that it is necessary to isolate the convict from society per-
manently.

36 Hungarian Prison Service, Review of Hungarian Prison Statistics 1/2019. 11.
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ticular the personal or family circumstances, health condition of the convict — the
Hungarian regulation provides opportunity to interrupt the execution of impris-
onment ex officio or upon request. However, this legal instrument shall not be
applied in case of those defendants sentenced to life imprisonment without parole.?”
The so-called change of the enforcement degree also shall not apply to convicts
sentenced real life imprisonment.

In respect of life imprisonment without parole several legal academics have
voiced their concerns, referring among others to the inhumane, cruel character of
this type of punishment, and that it opposes the principle of human dignity. The
Hungarian regulation was brought before the European Court of Human Rights
(hereinafter: ECtHR) after Laszl6 Magyar, who had been sentenced to life im-
prisonment without parole, referred to the Strasbourg Court. In Laszl6 Magyar’s
case against Hungary3® the ECtHR found the Hungarian regulation to be in vio-
lation of the Convention because it failed to provide any possibility of parole even
in principle for the convict sentenced to life imprisonment excluded from the
possibility of parole. In its decision the ECtHR indicated that the pardon that may
be granted by the head of state (President of the Republic) cannot be considered
as a review procedure acceptable by the Convention, as it cannot be established
what factors the President of the Republic takes into consideration in course of
his decision. For this reason, the Strasbourg Court found that a review system
shall be introduced, which unambiguously establishes when and under which
conditions the convict may be released.

Resulting from the ECtHR judgement the mandatory procedure of clemency
for convicts sentenced to life imprisonment and excluded for the possibility of parole
was added to the Prison Code. It shall be noted here that in principle this mandato-
ry procedure does not prevent the convict sentenced to life imprisonment without
parole to submit a request for pardon to the President of the Republic as well. There-
fore, currently it is mandatory to conduct a procedure of clemency in case of convicts
sentenced to real life imprisonment. However, it is important to note that the man-
datory procedure of clemency simultaneously does not constitute obligation to re-
lease such convicts. However, on the other hand, if the clemency decision is negative,
then 2 years later another mandatory procedure of clemency shall be started.>

The mandatory procedure of clemency may be started on condition that the
convict grants his consent. Therefore, if the convict does not grant his consent, or
he refuses to make a statement, then the procedure cannot be conducted. Another
significant condition of starting the mandatory procedure of clemency is that 40
years of the imprisonment punishment shall elapse. Due to the wording of the act,

37 Art. 116, para. 3 of the Prison Code
38 Application no. 73593/10, judgment of 20 May 2014
3 Art. 46/H of the Law Enforcement Code
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the time spent in pre-trial detention shall be disregarded in the calculation of the
40 years.*® Thus, this provision also means that convicts sentenced to life impris-
onment without parole have to spend at least 40 years in penitentiary institutions.*!

3. THE MAIN PROBLEM DRIVER OF THE PRISON SYSTEM

Due to the decrease of the number of prisoners and the increase in the ca-
pacity of prisons the overcrowding rate/occupancy rate represents a decrease in
Hungary: the average occupancy rate was 143%! in 2014, 129% in 2017, 113% in
20184 and 110% in 2019.#* On the one hand, it’s important to note that the latter
indicators shows the average occupancy of Hungarian institutions, meanwhile
there were institutions where overcrowding exceeded 110-113%. In order to gain
a clearer and more complete picture of the situation, I have to mention the impor-
tance of the Szombathely and Tiszalok National Penitentiary Institutions, that
were built in PPP cooperation. These two institutions have important roles in the
temporary decrease of overcrowding, considering that if the state wanted to ac-
commodate more detainees than the official capacity, then — according to the
agreement between the Hungarian State and the investors — the state has to pay a
great amount for this. For example, the operating contract for the Tiszalok Institute,
which is able to accommodate 700 detainees, allows a +/-10% deviation from this
number, however, the number of detainees shall be maintained around 760-770
detainees and the occupancy of the institution shall not exceed 110%.44

On the other hand, the average occupancy rate of prisons was always above
100 per cent in Hungary. So, overcrowding of prisons is a long-term, acute prob-
lem and the current state of Hungarian prisons could be best characterised by the
huge number of detainee population, as well as by one of the potential consequenc-
es of large prison population, namely the overcrowding of penitentiary institutions.

Given the abovementioned negative indicators it is not surprising that in its
decision published in 10" March 2015 (Varga and others vs. Hungary)* the Strasbourg

40 Art. 46/B, para.l of the Law Enforcement Code, i.c. 40 years shall elapse of the impris-
onment punishment.

4 In the case of T. P. and A. T. v. Hungary (Applications nos. 37871/14 and 73986/14) the
Court found that, in view of the lengthy period the prisoners were required to wait before the
commencement of the “mandatory clemency procedure” (i.e. 40 years), coupled with the lack of
sufficient procedural safeguards, the prisoners’ life sentences could not be regarded as de facto
reducible as required under Article 3 of the Convention.

42 Hungarian Prison Service, Review of Hungarian Prison Statistics 1/2019. 9.

4 https://www.prisonstudies.org/country/hungary (Accessed on: 21.03.2020)

44 http://'www.helsinki.hu/wp-content/uploads/MHB_ jelentes_Tiszalok 2009.pdf (Accessed
on: 11.03.2020)

45 Application nos. 14097/12, 45135/12, 73712/12, 34001/13, 44055/13, and 64586/13, judg-
ment of 10 March 2015
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Court ordered Hungary to eliminate the structural problems in its law enforcement
system. The case-law of the ECtHR exemplifies that detainees in Hungary are
often placed in overcrowded penitentiary institutions, which does not comply with
the requirement of dignified, healthy detention conditions. Considering that around
that time there were approximately 450 request before the ECtHR that were filed
from Hungary and objected to the conditions of detention, the Strasbourg panel
concluded that due to overcrowding, violations of rights occur in the country on
a systemic level.

The Court reiterates that the inadequate conditions of detention originated
in a widespread problem within the Hungarian prison system, justifying a pi-
lot-judgment procedure of the recurrent and persistent nature of the problem iden-
tified. According to the judgment the solution would be the reduction of the num-
ber of prisoners by more frequent use of non-custodial measures and minimizing
the use of pre-trial detention. The Court pointed to the recommendations of the
Committee of Ministers to encourage prosecutors and judges to use alternatives
to detention and redirect their criminal policy towards the reduced use of detention.

It is important to point out that the principal government objective is the
construction of new penitentiary institutions, and the reactivation of institutions
that had been closed earlier, i.e. increasing the number of places. The program for
increasing the number of places has been started since 2010. In the framework of
this among others the new prison quarter was opened is the Budapest Penitentia-
ry and Prison, where 41 cells were built during the investment and partly through
work performed by detainees. Similarly, the facility in Martonvasar was put into
operation again after being closed down due to financial reasons. The last time
in 2019 the construction process continued with the new building in Kiskunhalas,
which has capacity to hold 470 male and female prisoners.

In July 2016 the Government made an updated action plan to resolve the
overcrowded nature of its prisons and introduced a complaint and compensation
remedy system for the grievances caused by the placement conditions violating
fundamental rights. The amount of compensation was fixed at 1200-1600 Forints
per day. In case of Domjan v. Hungary (application no. 5433/17) the Strasbourg
Court found that the compensation remedy system is able to guarantee redress,
as a result, in November 2016, suspended the applications pending before it con-
cerning poor conditions of detention in Hungary. More recently however the Govern-
ment has suspended the payments of compensations to prisoners for overcrowded
prison conditions until June 15, 2020.4¢

To summarise the present situation, overcrowding and inadequate prison
conditions remain a huge problem in Hungary. The fight against the overcrowding

46 Resolution 1004/2020. (1. 21.) of the Government on the immediate action against abusing
the compensation procedures launched due to prison overcrowding
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of prisons presumes a comprehensive strategy, as the first step of which the reasons
leading to overcrowding shall be analysed. Because in Hungary the key factor
contributing to prison overcrowding is the punitive criminal law, inter alia we
have to review and revision of our criminal justice legislation and practice. So
until then the capacity-building projects not accompanied by comprehensive legal
reform the extensive prison construction will also increase the prison population
and won’t offer a real solution to the systematic problem of overcrowding. Taking
into account that the increased use of imprisonment and increased length of im-
prisonment are important factors leading to overcrowding, the early release
schemes like parole or reintegration custody*’ are very important in connection
with solving the problem. Nevertheless, it should be added that these legal insti-
tutions are alone cannot reduce the rates of imprisonment as the existing measures
and legal actions are not capable of rectifying the violations of inhuman conditions
of detention.
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IIpuka3s cajammer cTama 3aTBOPCKOr cuctema 'y Mahapckoj

Casceiniax: L{un ose ciyguje je puxas HEeKOIUKO TIAGHUX/3HAYATHUX KAPAK-
ilepuciiuka cagawrsel cldara 3aieopckol cuciuema y Mahapckoj. ¥ cxnagy ca
wum, 08a culyguja Haculoju ga upukadsice L1agHe acuexuie cmewuiaja u ycioea
gpaArcarba 3aue0peHUKd y Ka3HeHO-UoOUPASHUM UHCTUULLY YUJaMA, OgHOCHO HACUIOjU
ga ipuxadsice Hajéaxcruje ungpopmayuje y 6e3u ocyhenuxa, 3ai8OpcKuUxX ycioea u
iipobiema Koju ce jasmajy y 6e3u 3atti8OpCKol cuciiemad.

Kayune peuu: 3aiisopcku cucitiem, 3ailgopcka ioiynayuja, upeHaupianoci
3aMeopa, UYHUTUUBHO KA3HEeHO Upasocyhe.
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