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(3JIO)YTIOTPEBA PETOPUKE — [IPUMEPU
O/l AHTUKE JIO CABPEMEHE JIP’)KABE
HALIMOHAJTHOT HAJI30PA*

Carceitiax: Bewinuna neiiol 10860pa uma iopexkio y Cllapoipykoj paguyuju.
Y cogpuctauuxum paciipasama o iipasgu u uctuunu, KpacHopeyje je umano 3aia-
Jrceny ynoiy. 3nauaj eewiiune yoehusaroa Ilnaiion Huje iopuyao, anu je yKazusao
Ha pasnuxosarse uzmehy 3nara Koje upysca guiozoghuja u eposarba Koje je
ilociieguya yeepasarsa. 3601 iwoia ayiiopu HOKYWasajy ga paceeiine ga iu je pe-
HIOPUKA MOPATHO HEYIUPATHA GEUITHUUHA Ca 8ENUKOM CllocoOHOWhY 3a penatuiueu-
308are. Ha wiom wpaly pasmoiupena je Kenszenosa Kpuiiuka upupogHoupasHol
cxeainara ojmosa ipasge u uciiune. Ycneg nemotyinociuu wuxo6ol ancoryiuHol
ogpehera, Kensen je uciuuyao cygooHOCHU 3HAHA] EONOWKUX Ve U PEUUOPUKe
Koja je yoehusana myge y ilociuojarbe jegnol u jequrol cuciiema speguociii Koju
Je ocrog ceux Hopmu. Tako ce flokasano ga je pemiopura ouna og usy3etite 8aicHo-
cildu 3a UPUPOGHO UPAso, Al je lel 3nauaj ganac jow u eéehu. Ipomene koje gono-
cu MogepHo goba, a mehy Kojuma HoceOHo Mecitio 3ay3Uma Yipoxcasarse Upusdaiii-
Hociu ipahana ycieq Upukyilbared Hogamarka o IUYHOCUMA U jauarba Kyaype
HAg30pda, HApoOUUIo uctuuyy otupeody 3a xopuwherwem Hajpunuje dogewenux
petnopuukux eremenaiua. Yoehusarve y ioctojarbe aticonyimHux Hopmu ipeiiso-
PpUio cey ygepasare y iottpe0y CiuaIHol Hag3opa Hag Ipahanuma pagu oculyparsa
UX0B0T OUCTUanKa. 3001 iWola ayiiopu 3aK/myyyjy gad je petiopuxa MOpaiHo He-
VIUPAIHA BeUTUUHA CA 8eAUKUM HOULeHYUJANOM 3d CBAKOgHesH) (310)yiotupedy

* OBaj paji je pe3ynTar peaan3oBama NpojekTa ,,[ [paBHa TpaauIKja i HOBU PABHY N3a30BH~
koju ce punancupa cpeacreuma [paBHor paxynrera Yuusepsurera y Hosom Cany.
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U ga y penymHuUM OKOJIHOCIUMA UMA UPegHOCT Y 0gHOCY HA (huno3o¢pcka pas-
MApara o aucorymHum epeguoctuuma. Hciuospemeno, ayiiopu ykasyjy ga he
waxea 3noyiotpeba ewiuune yoehusara ogeectuu y gpyiy KpajHociu u3 xoje he
AYgU U3A3 TUpadNCUiuy Hospatukom uiozopuju.

Kuyune peuu: sewiiiuna yoehusarba, peilopua,; peramusuzayuja upasge;
UpUKyUumaree uogamaxka, Kynuypa Hag3opa.

YBOJ

PeunTocT je jeaHa o BEIMYAHCTBEHUX OCOOMHA TIO KOjOj C€ YOBEK pasJiv-
Kyje on npyrux ouha. MoryhHocT BepOaJiHe KOMYHHKAIU]E JeIHU CY OBajKajia
KOPHUCTHUJIN Y U3BOPHOM OOJIMKY, TOK Cy IPYTH HACTOjaln Aa je ynotrpebe 3a 1mo-
CTH3ae U OCTBAPUBAE IMYHUX U KOHKPETHHUX IUJbEeBA U MHTepeca. Tako je
Hacralia BelTrHa yoehuBama, koja je (uHO mpuiiarohaBaHa y 3aBUCHOCTHU OJI
OpOjHUX OKOTHOCTH Meljy KojuMa €eTHYHOCT cliana y HajBaxxuuje. OHa je HeroBa-
Ha O] aHTHKE JI0 CABPEMEHOT 7100a KOje je CTBOPHIIO MOCEOHY AUCIUIIIIMHY Ha-
3BaHy public speaking, uuja ce mpaBuiia ¢ 003UPOM Ha 3aXTEBE CaBPEMEHOT J100a,
y onpeheHnM enmeMeHTHMa pa3iauKyjy on rhetorike techne Tpuke Tpagulinje.

VY oBom pany Ouhe npukazanu npumepu crienuduyaHe ynorpede peTopuke.
Hajmpe he ce yxaszatu Ha HEeH NPUPOJHONPABHU OOJIHMK y aHTHIIH, ETUUKY (HE)
OTIpeneJbeHOCT U OMHOC TIpeMa (mito3oduju. Ha Tom Tpary, y HacTaBKy ce pas-
Mmatpa KesnseHoBa kpuTHKa NpUpoHOIpaBHe peTopuke. [To3Haro je na Kensen y
MOTITYHOCTH HETHpa MPUPOAHOIPABHO ofipelerhe mpaB/e U HCTHHE, cMaTpajyhu
JIa je CBaKO TaKBO Pa3MHUIIIbabe 3aCHOBAHO HA TEOJIOIIKUM CTaBoBUMa. MelhyTum,
Ja 1 je ynpaBo Ken3eHoBa KpUTHKA HCTaKIIa HajBehin 3HAUaj pETOPHKE 33 MPHU-
POIHO PABO U JIa JIH je TAKBa [TOBE3aHOCT YTHUIAJIa Ha jayarhe IPUPOJHOT IpaBa
1 yJIOT€ peTOPUKE HAaKOH HEBOJbA KOj€ j€ M3a3Ba0 HAIMOHAJICOIHjaTUCTHIKHI
npaBHU No3uTHBHU3aM? Ken3eHOBO yUueHme 0 PUPOTHOMPABHOM Ofpelerby npaB/e
Y HCTHHE H YJIOTY PETOPUKE y TOM 3aJIaTKy, BOAMJIIO je Ka CAaBPEMEHUM HCTPaKH-
BamkUMa O JIPIKaBU HAIIMOHATHOT Haja3opa. Hactanak kyntype Haj3opa, npuba-
BJbabe HH(POPMAIIH]a U Cy)KaBamke MM0Jba MPUBATHOCTH TpaljaHa Hamehy MuTama
olpaB/ama, a Ty pETOPHKA y CIIOjy Ca MOJEPHUM €JIEMEHTHMa jaBHOT HACTyIa
MOKa3yje CBOj IMMyHH MOTeHITHjaj. 300T Tora ce y paay yKa3yje Ha OCHOBE JpiKaBe
HAI[MOHAJTHOT HAJ[30pa U KYJIType HaA3Uparma, Kao U Ha IPUMEP TOBOpa KOjU Ce
MOKE CMaTpaTH yCHEIHUM Yy TIOTJIey lheHe 0JJ0paHe Yak 1 Kajia OHa OYHTIITHO
KPIIW ITUBUIIA3AIH]CKE TEKOBUHE 3a KOje Cy ce Oopmiie AeCeTHHE TeHepaIlnja.
300r Tora je oj] U3y3eTHOT 3Ha4Yaja YTBPAUTH J1a JIK IPABO MOXKE Ja CTAHE HA MyT
TaKBHM 3JI0yNOTpeOdaMa 1 TOBOPHUIITBY, WiK hie y OynyhHocTH yripaBo peTopuka
3aBJIaJIaTH MEJOKYITHIM Y0BeKOBUM Omhem u ctehu mpeaHocT Ha Grito30¢jom.

1286



360puuk pagosa [IpaBHor paxynrera y HoBom Cany, 4/2020

I

[pBu npumMepu yrnorpede MPUPOAHONPABHE PETOPUKE MOTY ce poHahu y
Codoxiorum pamama. HajrozHaruje MecTo mpecTaBibajy CTUXOBU U3 AHTHUTOHE:

,»la Bajpnia He Aane Mu JluB Ty Hapenoy,
uu [IpaBna, cycranapka 1omux O0rona,
IITO JBy/IMa OBE MTOCTABHIIIC 3aKOHE.

He cmaTpax Tako jakoMm TBOjy Hapenly

na 00’Kje, HemuCaHe, CTATHE 3aKOHE
npetehn MoKe; TH CH UITaK CMPTHHU CTBOD.
Opn nanac HUCY OHH, HU OJI jyUe — He,

Ho BeuHO Baske, HUKO HE 3HA O Kaj cy.”!

Apucroren y Peitiopuyu U3pHUnTO HABOIH Ja c€ AHTUTOHA TIO3UBA HA TIPH-
ponHo mpaBo.”? MeljyTiM, MocToje U Apyradnja MullJbeha. Muxajno Bypuh uc-
THYE J1a TOMEHYTH 3aKOHU HUCY HMJICATHU BHIIY 3aKoHH, Beh cTBapHO mocTojehu
3aKOHH KOjH CY 110 IPUMUTHBHOM 00MYajy OCBEIITaHHU PEIUTHjCKOM ITOCBETOM.
Takohe, Musom Bypuh je npunudano Heoapeler moBoaoM oBor Gpuiio3odhcko-mpas-
HOT TIUTamka, IIITO MOX/a ¥ HUje 9y/HO jep Tpebda y3eTu y 003up Jia je OH Y IIPBOM
peny 6uo kiaacuuuu (utosor, a He npaBHuUK.* Ocum Tora, Codokie je 6o 1y6oKo
PEJIMIHO3aH YOBEK M YMHH Ce J1a I'a HUje 3aHUMAaJIo pa3InKoBambe n3mel)y mpupoa-
HOT U JBYJICKOT 3aKkoHa.’ To moTBphyje U YNECHUIIA J]a HU Y jeTHO] IPYTOj HETOBOj
JpaMH HeMa U3PUYUTOT TT03MBakha Ha IIPHPOJIHE 3aKoHe, Beh mpe cBera Ha Ooxje
(HemucaHe) 3aKOHe, HAKO Pa3InIUTH TIPEBOIM MOT'Y J1a yHeCy opelery 3a0yHy.o

VYipkoc Tome, PUPOIHONIPaBHA PETOPUKA je TPOHAILIA CBOje KOpEHE Y
pacripaBama rpukux ¢punozoda o npasau. Y Ilnaronosom aujanory I opiuja, Co-
KpaT u ['opruja ce cnaxy J1a je TJIaBHU 3a/1aTak peTopuke yoehupame. Mehytum,
CTIOp HACTaje TIOBOIOM IMUTama JIa JIK peTop Tpeda aa TOBOPH HA HAYMH KaKO Ce

' Codokie, Aniniuiona (npes. M. H. Bypuh), Beorpax 2009, 450-460.

2 Apucroren, Peiiopuka (npes. M. Buuiunh), Hosu Can 1997, 1, 13, 2. TakaB cTaB jene u
MOjeIMHK caBpeMeHu Teopetndapu. Bua. Jacques Maritain, Man and the State, Washington, D.C.
1998, 85, 86.

3 Muxajno Bypuh, ,,aeja npupomHor npasa KoJ rpukux cobucta”’, M3 uciiopuje aniiuuke
gunozoguje (yp. J. Tpkyswa), beorpan 2009, 279-281; Takolhe, Touu bpue (Tony Burns) cmatpa na
ce pajau o cykoOy J1Be BpCcTe MMO3UTHBHOT IIpaBa — o0nuajHor u 3akoHckor. Tony Burns, ,,Sophoc-
les’ Antigone and the History of the Concept of Natural Law”, Political Studies 3/2002, 552, 554.

4 Bun. Musomr Bypuh, Hcimopuja xenencke ewmuke, Beorpan 1987, 86; Munom Bypuh,
»Bramapcka Hapen6a u Henncanu 3akoH y CodokiaoBoj AHTHTOHN, Purozopcku citucu, Mza-
opana gena Munowa H. Bypuha, 3aBox 3a ynuOeHUKe 1 HaCTaBHA CpeAcTBa, beorpan 1997, 245.

5 Bua. Munom Bypuh, Hciiopuja xenencke kmwudsicesnociuu, beorpan 1996, 288; Charles
Segal, Sophocles’ Tragic World: Divinity, Nature, Society, Cambridge — London 1998, 5.

% Bup. JIparyrun Aspamosuh, Uinuja JoBaHoB, ,,OrpaHrderba MOKPETa MPABO M KEHKEBHOCT
— npumep Codoxina”, 36opnuk pagosa Ipasnoi gaxyriueiia y Hosom Cagy 2/2017, 363.
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TO nmormaaa HajeeheM Opojy Jeynu, vutk Tpeda Ja moaydaBa 0 OHOME IITO je& 3aucTa
npaseaHo?’ [opruja ucTUYE 1a PETOPUKA CIYXKH 33 MOCTH3amhe OMII0 KaKBOT 11~
Jba, M2 YaK ¥ 33 NOTYHHhaBAhE yTeM peur. TakBa criocOOHOCT MOKE Ja JIOBEJe
JI0 TOTa Jia Ce ,,! JIeKap U yuYUuTesb TUMHACTHKE yarHe podom”™.® Ca mpyre cTpaHe,
pa3nukyjyhu 3Hame U BepoBame, [ImaTonoB Cokpar Ipku ga peTopuka yoehn-
BamkEM JIOBOJIM JI0 BEPOBamka y MPABEIHO HIJIM HEMPaBEIHO. 3a PETOPUKY HHje
HY’KHO 3Hamb€, Beh je JOBOJLHO BlIaJamke TIOCTYNKOM yoehusama.’ PeToprka uak
HUje HU BeIITHHA, Beh n3Bek0aHOCT KOja je KOPUCHA CaMO aKo Ha BHJIEJO U3HO-
cu Henpapy. Tako ce nokasyje na [laToHoBa UaeaTucTHIKa PeTOprKa Mojpa-
3ymeBa (U030 CcKy 00pa30BaHOCT U CIO3HAjy (HUI030(CKE UCTHHE, Y UHUjEM CE
OJICYCTBY OeceHNYKa YMETHOCT HE MOKe pa3BrjaTu.!”

I'maBuu HenmocTaTak coductuuke peropuke Munom bypuh Buau y Tome
IITO je OHA MOTJIa Jia TOBOPU M IOXBAITHO M IIPEKOPHO O CBaKoj cTBapu. thenu
YYEHHIIM CYy YBEK Mpel coO0OM MMalli MpakTHYaH LHJb, yOehuBame Ipyrux y
,,COTICTBEHY”’ ICTHHY, IIITO BEIITH MOTY J1a KOPUCTE KaKo OM ce HAMETHYIIH JIPy-
ruma.!! TakBo obenexje je BpJo CIUYHO jeTHO] O Haj3HAYAjHUJUX KapaKTepH-
CTHKA TpYKe IPUPOIHONIpaBHE Heje. Hanme, moBogoM mpaBuia Koja HUje CTBO-
PHO YOBEK, PA3JIMUYUTOM aHAIN30M, TPUKU (HII030(H Cy T0Ta3UIH IO TOTIYHO
cympoTHHX ucxona. Tako cy Xunuja u AHTH(OHT 3aroBapain JEMOKPATCKO
y4eme 0 MPUPOIHOM MpaBy 3aCHOBAHO Ha OMOJIOIIKO] jeJHAKOCTH Jbynu, a Ka-
nukie u TpacuMax apuCTOKPATCKy BapHjaHTy 3aCHOBAaHY Ha MPUPOIHO] HEje-
HakocTu Jeynu. [Ipema Tome, Beh ox camux 3adeTaka MpUPOIHO MPABO je MOKa-
3a110 CrocOOHOCT J1a OTpaB/ia FOTOBO CBAKH TOJIMTUYKH MOPE/aK, MTo fie KacHu-
je obutu okocHuna KenseHoBe KpuTHKE.

Haxo ce [LmatonoB Cokpar 3aiarao 3a ,,JoOpy”’ peTOpUKY Koja Ou Omra
yckiahena ca Gpuino30()CKOM TEKHOM 3a BPIIMHOM (MCTHHOM), OH j€ 0CTA0 peasaH
MTOBOZIOM CyIOWHE jemHor puno3oda mpexn cyaoMm: ,,Iomro HIKam He TOKyIIIaBamMm
Jia TOBOPHM IO BOJbM HUKOME, HET'O YBEK IJIelaM Ha OHO LITO je HajooJbe, a He Ha

7 TIpeTXOIHO MHTAE je [1a JIM CE CIIOp O MPaBau y 0BOM [[J1aTOHOBOM [HjasioTy BOAU H3Me-
hy Cokpara u peropa, uinu Cokpata u copucra. Yupkoc npeosnalyjyhem munbemy y gomahoj
JUTEPATYpH, Y CTPAaHUM PaJ0BUMa NMa CXBaTamba KOja ONPaB/aBajy NPHKJIabamke CTaBy Ja ce
panu o ciopy usmely Cokpara u petopa. Bua. [Iparytun Aspamosuh, Uiuja JosaHos, ,,Penaru-
BHU3allMja [paBje Kpo3 petopuky — [Inatonos aujasor "Topruja’ kao napaaurma’, 360pHux pago-
6a [lpasnot gpaxyniueiua y Hosom Cagy 1/2020, 245-251.

8 [lnaron, I'opiuja (npes. M. Jlpamkosuh, A. Bunxap), Beorpan 1968, 452¢.

9 Ibid., 455a.

10 7bid., 462c, 463b, 465a, 480d, 481b. [Tnaron, @egap (npes. M. H. Bypuh), Beorpan 1979,
260a, 260e. Y cBojy onbpany ['opruja HaBoU 1a je peTOpHKa MOPAJIHO HEYTpajIHa BEIITHHA.
VYKONHKO ce OHa 3J0yNnoTpedH, MPEeKop HEe 3acIy’Kyjy HU PEeTOPUKA HU HEH yUuTesb, Beh oHaj
KOju ce ’oMe HernomTeHo kopuctu. [lmaton (1968), 457a—b. Bun. Cuma ABpamosuh, Rhetorike
techne — BemTHHa OeceTHUIITBA U jaBHH HAacTyM, beorpax 2015, 89.

' Musnowr ‘Bypuh, ,,[Ipenrosop”, y: Ilnarou, Hjon, I'o36a, @egap, beorpan 1979, XXIX,
XXX. C. Appamosuh (2015), 88.
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OHO IIITO je HajIIpHjaTHH]e, TOIITO, 1ajke, HEMaM HaMepy Ja paauM CBE OHE JieTe
cTBapu Koje mu TH, Kanukie, caBeTyjei, Hehy MMaTH HUIITA J1a KAXKEM MpeJ
cynom™.!2 Uuanu ce ma oBuM peunma I1maTon mpusHaje ¢By ciabocT Gumo3odpuje
KOja yCJIe]] HelOCTaTKa IparMaTuHUjer MPUCTYTIa He YCIIeBa J1a Ce HOCH Ca CTBApHUM
XKUBOTHUM Tpobsemuma. [locienumia ['oprujuHor momyyaBama je 1a 3a peTOPHKY,
Ka0 MOPAaJIHO HEYTpaJHy BEIITHHY Ca BETUKOM CIIOCOOHOIINY 3a peaTHBU30Ba-
e, UICTHHA ¥ MTPaBJia HUCY allCONYTHE M HEYITUTHE BPEIIHOCTH.

11

PenaTuBu3anuju mojMa mpasze, Hako HE ca CTAHOBHINITA peTopa Beh Teope-
THYapa MPaBHOT MO3UTUBU3MA, HAPOUUTO ce ocBeTrno KenseH. AycTpujcku mu-
car ce ocBphe Ha IlnaToHoBO onpeheme mpaBne, ncTuuyhu ga ce Taj mojam y
BeroBoj puino3zoduju naeHTUPHKyje ca cxBaTameM o cpehu. Mehytum, cpeha je
cybjextuBHO ocehame u cpeha jemHor HeM30e)HO Boau Ka Hecpehu apyror. Hu-
jenaH ApYyIITBEHU MOpPEJaK TO MUTAakhEe HE MOXKE Jla PEIld Ha MpaBellaH HauuH,
Beh jenmHO MoOke nma rapanTyje cpehy y onpelheHOM 00jeKTHBHO-KOJICKTHBHOM
CMUCITY Ka0 33JI0BOJbCH-E H3BECHUX MOTpeda Koje je 3aKOHO/IaBall JISTHTUMHUCAO.
Taxo ce nyeja mpape oj MPUHITAIIA KOjU c€ THYe HHANBUAyaTHe cpehe, mpeTBa-
pa y ApyIITBEHU MOPEAAK KOjU IITHTH caMo oapelheHe uutepece. Xujepapxuja
BPETHOCTH U MUTakE KOJUM WHTEpecuMa Tpeda JaTh MPeJHOCT He MOTY ce pe-
IIUTH PallMOHAITHUM ca3HambeM, Beh je To Cyj Koju je y KOHaYHOM 3aKJby UNBakby
onpelheH eMOTUBHUM YHMHUOITMMA CyOjeKTHBHOT KapakTepa U y TOM CMHUCIY je
penatuBan.'?

Ke3eHoB cTaB 1a 0 BpeIHOCHUM CyIOBHMA HE ITOCTOje 00jeKTUBHU KPHUTE-
PHjyMHU MOXKE Ce MOJABPrHYTH KpuTUIU. Ha mpumep, MopaiHOCT je Takohe uHu-
BUJIyallHa U 3aCHOBAHA Ha CHCTEMY BPEHOCTH ITOjeIMHAIIA, aJTH CE MOXKE YTBPIAUTH
00jeKTHBHA MOPAJTHOCT KOja MOYMBA Ha CTBAPHOCTH, OKOJTHOCTUMA U Jloralajuma
KOjU Cy caCcTaBHH JI€O YOBEKOBE CBaKomHeBHUIE.* Kemsen mpusHaje 1a je caria-

12 TInaroH (1968), 521e.

13 Xanc Kensen, ,,Ira je npasaa” (npes. J. bacra), [liua je ipasga (yp. J. Byperuh, C.
Crojanosuh, B. TlaBnosuh), beorpan 1998, 10-13. [lanuino bacra ucruue ,,1a je oakBo Kensenoso
cxBartame cpehie y HajMamwy pyKy 4yJHOBaTO. AKO ce Ha Taj Ha4uH cpehin, MPeTX0HO MOUCTOBE-
heHnoj ca npasom (To He Tpeba U3ryOUTH U3 BUJIA), IPHU/a 3HAYCHE Heyera 00jeKTHBHO-KOJICK-
THBHOTa, Ta ce 3aTuM TakBa ‘ujeja cpehe’ (KenseHos uspas!) cBene Ha 3a710BoJbaBame MoTpeda
KOje je IpU3HAa0 H 0J00pPHO 3aKOHOJABHU ay TOPUTET (0 YHMjOj Ce JISTHTUMHOCTH, J1a C€ ¥ TO IpU-
METH, HUIITA He TOBOPH), Y3 TO TAKO JIEMEHTapHUX MOTpeda Kao IITO Cy UCXpaHa, 0JIeBarbe ’
CTaHOBamE, OHJA TAKBO MOUMame cpelie/lpap/ie HIje caMo CHPOMAIITHO JI0 Pa3HHHE HEero je 1
HECKPHUBEHO ay TOPUTAPHO, OH/Ia OHO HEM30EeKHO 3Ha4M Jia ¢y cpehia u npasaa Moryhe 'y TaMHU-
un.” Jlanuno Bacra, ,,[loroBop”, y: Xanc Kemnsen, [liua je iipasga (yp. J. Byperuh, C. CrojanoBuh,
B. [TaBnosuh), beorpax 1998, 173-174.

14 TlocToje pa3nMYuTH NPABIHU PA3MHUILIbaa 0 00jEKTHBHOj MOPATIHOCTH, Ol PEITUTHjCKUX
1o 6uosnomikux. Bua. Louis Dupré, ,,Situation Ethics and Objective Morality”, Theological Studies
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cHocT Moryha, aiu ,dukEHUIIA J1a Cy U3BECHE BPEJHOCTH Y HEKOM onpeheHom
JIPYILITBY OMIITEHPU3HATE, CACBUM j€ CIIOjUBA Ca CY0jeKTUBHUM M PEIaTUBHUM
KapakTepoM CyI0Ba KOju T€ BpeaHOCTH MOTBphyjy. LlITo ce MHOTE MHIAMBUIYE
CJIaXXy y HEKOM BPEIHOCHOM CyJy, TO HUje HUKAKaB JIOKa3 Jia je Taj CyJ Ta4yaH,
Tj. Baxkehm y o0jekTrBHOM cMUCTyY. bamt kao u YnmeHnIa Aa BehrHa JbyIH Be-
pyje, uiu je nak BepoBaja, Aa ce Cynie okpehe oko 3emibe, HUje J0Ka3, UIU
HHUje OHMOo T0Ka3, 1a TO BEPOBaibe MOYNBA Ha UCTHHM. !

Ken3eHn o4nrieIHo omTpo pas/Baja HOPMaTUBHOCT Of peatHoCcTH.!® Dop-
MyJa K0ja BaKU y IPUPOJH ,,aK0 ITOCTOJH A, OHJA iocitoju b, y HOpMaTHBHOM
CBETY CE MEHa U IIIACH: ,,aK0 MOCTOjU A, OHJIa Ou tpebano na noctoju b.” Ha oBa-
kB0 KemsenoBo cranosumte Enrap bonenxajmep (Edgar Bodenheimer) onroBapa
MPUMEPOM J1a PUPOHA Jby0aB pouTeba MpeMa AU UMa IMPABHO MPEero3Ha-
Bame y 3alITHTH OPOIUYHHUX OJTHOCA, JIOK IIPAaBO HA CaMOOJ0paHy MpelcTaBiba
ojipa3 MPHUPOJHOT MHCTHHKTA Ja ce 3allTUTH kuBOT.!” Takohe, Tenko 6u 6uio
OCIIOPWTH J1a Cy MHOTa IpaBHA IpaBuiia TyOOKO YKOPEHEHA Y 00jeKTUBHUM OKOJI-
HOocTHMa cTBapHOCTH. 300r Tora bonenxajmep HaBoIu 1a je moxesbHUje pehu
KaKo je MpaBo Be3a u3mel)y CBeTa HOPMATHBHUX OLIEHA M IPYIITBEHE PEaTHOCTH.
BpennocHu cyoBH, Kao cacTaBHU J€0 ITPpaBa, HUCY CIIO0OAHO CTBOPEHH O CTpa-
He JbyJICKe BoJbe. OHM Y 3HAYAjHO] MEPH 3aBHCE O KapaKTepa YOBEKOBE IIPHUPOIE,
CTENeHa MaTePUjAITHOT U MHTEJICKTYaJTHOT pa3B0oja KOHKPETHOT JAPYIITBA, UCTO-
PHjCKHX HCKYCTaBa, IPYIITBEHUX M MOJUTHYKUX MOTPeOa U MHOTUX JPYTHUX
,»peaHux” ynHuiana. [Ipema Tome, nmpaBo je jenaH o HajBaXXHUJUX CPEACTaBa
MOBE3MBama BPETHOCTH M YNHEHHIA, 8 KeJI3eHOBO CTAHOBHIITE O WPAIIHOHA-

2/1967, 245-257; Robin Allot, ,,Objective Morality”, Journal of Social and Biological Structures
4/1991, 455-471; John Collier, Michael Stingl, ,,Evolutionary Naturalism and the Objectivity of
Morality”, Biology and Philosophy 1/1993, 47-60; Dale Dorsey, ,,Objective Morality, Subjective
Morality and the Explanatory Question”, Journal of Ethics & Social Philosophy 3/2012, 1-25.

15 X. Kensen (1998a), 16.

16 Kenm3eH ce y TOM CMHCITY Pa3iHKyje O CBOjUX MPETXOAHHKA, TPABHIX MTO3UTHBUCTA. AKO
je MpaBo CHCTEM HOPMH, OH/IA je HayKa O MPaBy 3alpaBoO HayKa 0 HOpMama, U3 Yera npousiasu
[1a je ,,peaiHoCT” HOPMH pa3inyduTa of ,,peanHoct’ yubenuna. O tome Bua. Jeffrey Brand-Bal-
lard, ,,Kelsen’s Unstable Alternative to Natural Law: Recent Critiques”, The American Journal of
Jurisprudence 133/1996, 142-144.

17 Edgar Bodenheimer, ,,The Natural Law Doctrine Before the Tribunal of Science: A Reply
to Hans Kelsen”, The Western Political Quarterly 3/1950, 340. bonenxajmMep je MoKymiao jga Havyes-
HO 0I0paHH TpaIHILHOHAIIHY, PAIIHOHAIUCTHYKY IPUPOTHONPABHY TEOPH]Y HCITHTYjyhu HCnpaBHOCT
Ken3eHOBUX 3aKJby4aKa Ha CEKYJIapHOj OCHOBH, 03 MOMONM PEIUIHjCKUX WM MeTahU3UIKUX
akcroma. Y HberoBoj apryMEHTAIMjH JIAKO Cy MPEHO3HATIbUBH apryMeHTH Xyra ['pouujyca, Kia-
CHYHOT PallHOHAIHCTHYKOT TeopeTHyapa NpupoaHor npasa. Ca apyre cTpaHe, CaBPEMEHHU TEO-
peTuYapu Koju cy aHanusupanu auckycujy uamelhy Kensena u bopenxajmepa, monyt [ljepnyubhu
Kjaconwuja (Pierluigi Chiassoni), TBpe Kako je ca cTaHoBUIITa Kea3eHOBe HAYYHO-KPUTHIKE
¢dunozoduje bonenxajmepoBa mpupoAHONPABHA TEOPHja MOTIYHH IPOMAIIIaj jep ce paau O Hjae-
OJIOIIIKO] MHUCJIM 3aCHOBAHO] HA MOPAJIHOM M TOJIUTHYKOM apryMEHTY, a He Hay4yHoM. Pierluigi
Chiassoni, ,,Kelsen on Natural Law Theory”, Revue 23/2014, 157.
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HOCTH CBHX CYyJIOBa O BPETHOCTHMA KOje YNHE CACTABHU JICO ETUYKUX M ITPABHUX
HopMmH Tpeba onbanuTu.'®

[TnaroHOBO cxBarame npase Kenszen cBpcTaBa y MeTadU3MUKO-PETUTHjCKH
THUII Teopuje pase. Meja anconyTHor 100pa, Koja caapxuHcku oapelyje mojam
npaBJie, UMa UCTY yIOTy Kao H ujeja bora y teonoruju. Ypaso u3 Tor pasiora
Ha MMUTalke UCTUHCKE CyIITHHE 100pa [1naToH Hukaa Hitje OATOBOPHO. ,,YMECTO
0 mobpy, Cokpar xohe a ToBOpH caMO 0 'U3IaHKY 100pa’, 0 CHHY KOjH je 'BepHa
cnuka’ cBora ona. M tako ce cuH ymehe Ha MecTo o11a, OaIi Kao ImTo e yM yMeT-
HYyO Ha MECTO TIpaBe, a Ha MeCTO IpaBie 100po. Taj MeTox CYyICTUTYIH]e UMa 3a
Wb JIa TIPBOOUTHH 00jEKT UCTPAKUBAKA, TIPABITY, TIO PAHTY TOJUTHE JI0 OO’KAHCTBA
U THME Mpeceye MUTambe O IeHO] CAIPKIHH. YIIPABO C€ HA TOM MECTY MOKa3yje
na je noopo 3a [lnaroHa HajBuIe, HEBHIJBUBO 00XKaHCTBO. Tako ce HANOCIETKY
YT, KOju Tpeba /1a BOAU O PAITMOHAIUCTHYKOT pelaTHBHU3Ma Ka MEeTa(pH3nIKOM
arcoJyTH3MY, 3aBpIliaBa y peuruo3Hoj muctunu.”'? CymruHa npase je 60kaH-
cka TajHa u [lnaToHoBa duo3oduja HUje yUuewme 0 no0py, Beh crekymnanuja o
no0py u 3imy. CynporHocT u3mel)y 60kaHCKe OHOCTPAHOCTH | JbYCKE OBOCTpa-
HOCTH j€ TI0 CBOM H3BOPHOM CMHUCITY CyKo0 m3Mely moOpa 1 371a 1 TO je HajayOspu
cinoj [lnaToHoBor Munbewa. TakBa TEHIIEHIM]a J1a CE MOJMOBHE CYIPOTHOCTH
arcCoOyTHO yOOJIMYe OCITUKaBa ETHYKO-HOPMAaTHUBHA pa3MaTpama Koja cy ycMme-
peHa Ha BPEIHOCT, JJOK EMIIUPH]CKO OMBCTBOBAME, 3a PA3JIMKY O]l TPAHCIEICHT-
HOT Tpebama, TEeXKH Ja MOMEHYTE CYIIPOTHOCTH peaTuBu3yje.2’

Panmonanucrtuuka objanimerma Teopuje mpase, npema Kenszeny, Hucy Hu-
mTa 60Jba jep BUX KapaKTepuIny ,,ipa3He popmyie”. AKo je mpasaa ,,JaTH CBa-
KOMeE CBOje”’, TPETXOTHO CE MOpa YTBP/UTH IIITa je TO IITO CBAKO CMATpPa CBOJUM.
360r Tora je 1 ApUCTOTEIIOB ITOKYIIA]j Ja Ce TT0jaM arcoyTHE TpaBie AehUHUTIIS
paluoHaTHUM (HayYHMM) METOJIOM y3anyzaaH. [Ipasya je cpenuna usmely oHora
IITO je IPEBHUIIIC U OHOTA IIITO je TTpeMaiio. MelhyTum, Ha mMUTame mITa je 100po
OJITOBOD C€ J1aje MUTAKEM IIITa je 3J10, @ YTBPHUBaAKE CaJAPKUHE MTOCIEHET I10j-
Ma ApPHUCTOTEN MpemyIITa MO3UTHBHOM TpaBy. 360r Tora Kenmsen cmarpa na ,,mmpa-
BU YYUHAK MecoTec-(hopMyJie HUje J1a OJpeIu CYIITHHY MPaBJie, HEro Aa OCHAXKH
Ba)KEHE MOCTOjeher ApyIITBEHOT OPETKA €TA0IMPAHOT Y IIO3UTHBHOM MOpaly
¥ I03UTHBHOM TipaBy.”?! Unak, Kensen npusHaje 1a je ApUCTOTEN YYHHHO KOpaK

18 E. Bodenheimer, 340-348. 1 o boxenxajMepoBom cTaBy ce Moxe nojemucaru. Tako Kja-
coHu uctrue na Kenszen HuKaaa Hije mopekao Jia caapikaj MpaBHUX HOPMH J0J1a31 O/ ,,JpyLITBa”,
OJ1 JbYJICKHX TT0Tpeba u HHTEpeca, 011 JbyIcke (uo30duje npasae U NOIUTHYKUX CTpareruja. Jaz
koju KenzeH npasu n3mel)y 4nbeHHLA H BPEIHOCTH, YHECHHIIIA K HOPMH, HHjE eMITUPHjcKH, Beh
norudkd. OH ce OJHOCH Ha JIOTHYKY HEMOTyhHOCT JepuBHpama HOPMATUBHUX 3aKJbydaKa u3
qucTo pakrrnukux npemuca. P. Chiassoni, 156.

19 Xanc Kensen, ,,[Inaronoscka npasna” (npes. J. Bacra), [liua je ipasga (yp. J. Byperuh,
C. CrojanoBuh, B. [1aBnosuh), beorpax 1998, 122-127.

20 Ibid., 99-103.

21 X. Kensen (1998a), 29-31.
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nasbe y onHocy Ha [Tnarona uctrnuyhu Ha noueTky Hukomaxoee eitiuke ia ,,ce mpe-
[U3HOCT HE MOXKE OUEKHMBATH Y TMOJjeJTHAKO] MEPH OJf CBUX HAYUYHHX H3JIarama.
Crora ce, MpHJIIKOM pa3Marpama OBaKBUX ITOjMOBa, Kao U MPUIIUKOM H3Bol)emha
3aKJbyuaka, MOpa 3aJJ0BOJbUTH TUME JIa C€ UCTHHA OI[pTa CaMO Y HajrpyOJbHM,
OTIIIITHM TIOTE3UMa, jep he 00pa3oBaH YOBEK 3aXTEBATH y CBAKO] 0OJaCTH TAUYHOCT
CaMo yTOJIUKO YKOJIUKO TO MPUPOA IIPEIMETA JIOMYIITA; ITOJje/THAKO j&, HAauME,
TTOTPEITHO MTPUCTATH Ja C€ MaTeMaTH4ap Cyku yoehuBamem (yMecTo aa moKa-
3yje cBoja u3Bohema) Kao U 3aXTEBATH Off MajcTOpa Y OSCEHUINTRBY Jia U3BOIH
cTpore mokase (3a cBoje cTaBoBe).”?> MeljyTum, To 3a Kenzena Huje JOBOJBHO jep
ce ApUCTOTeNIoBa Teoprja CpeIMHE CBOAM HA TAyTOJOTH]Y: BPJIMHA HUjE TIOPOK,
oOpo HUje 3710, UCIIPABHO HUjE MOTPEITHO. 300T TOTa U 3aKJbydyje 1a hopMmyia
,,CBAKOME OHO IITO MY ITpHUIIaja” ©Ma HeorpaHUYeHe MOTyhHOCTH Kopuihema y
OMJI0 KOje CBpXE, OMHOCHO 3a OIpaBAarmke OMII0 KaKBOT IMMOpPEeTKa. YIIPaBo ,,Ta MO-
ryhHocT o0jammaBa 3amTo ce Te opmylie, YIIPKOC lbUXOBE — IITABHIIIE, YIIPABO
300T BHUXOBE — MOTITYHE MMPa3HUHE, jOIT YBEK MPUXBaTajy Kao 3a10BOJhaBajyhu
OJIFOBOPH Ha ITUTAbE O MPAB/IH, a cBakako he u y OyayhHoctu OutH npuxsarane.”>

11T

Kemsen uctude na cy 1 Metau3UyKy U PAMOHATUCTUYKY THIT PaBHE (DHII0-
30(¢hHje 3aCTyIIJbEHH Y TITKOJTH TIPUPOTHOT TIpaBa Koja yuIu Aa je Moryhe u3 mpupose
YOIIIITE, WU MPUPOJIC YOBEKa Kao Ouha oOmpapeHor pa3yMoM, U3BECTH ITpaBuia
KOja MOTITYHO MTPaBeIHO ypehyjy Jbyacke omHoce. MehyTuM, yueme je HeompKu-
BO jep MpUpojia HeMa CBOjY COIICTBEHY BOJbY I1a HE MOXKE HU MPOIUCUBATH OHIIO
KaKBO JbYJICKO MOHAIIamke. 3 OHOra MITO jecTe He MOXKe Ce 3aKJby4YHMBATH IITA
Tpeba na Ooyne. Ca apyre crpaHe, HOpME O MOHAIIaky HEje Moryhe JeyKoBaTH
HHU 73 JBYJICKOT YMa jep OHe MOTYy Johu caMo Off BOJbE KOja MOpa OMTH JbyACKa U

22 Apucroren, Huxomaxoea etuuxa (npes. P. [llana6anuh), Beorpan 1980, 1094b.

23 X. Kensen (1998a), 29. Xauc KenseH, ,,Aprcrorenosa nokrpuna npasze” (mpes. K. Ya-
BOIUKW), [Liua je ipasga (yp. J. Dyperuh, C. Crojanosuh, B. [TaBnosuh), beorpan 1998, 140-141,
158-164. Boxmenxajmep cMmaTpa aa je Kexsen morperino pazymeo KapakTep ojMa KOjH je ca paru-
OHAJTHOM CTPaHOM YOBEKa [TOBE3aH BHUIIIE HEro OWJIO KOjU APYTH ujeal. ,,JlaTu cBakoMe OHO IITO
je BeroBo” He pelaBa KOHKpeTHe mpobiieMe, anu ykasyje Jia paBaa 3aXxTeBa HelPUCTPACHOCT
yMa ¥ IpUMeHY ITPaBUYHOT M 00jeKTUBHOTI CTaHJap/ia y IOHalIamky ca ApyruMa. Y OiCyCTBY Ta-
KBOT CTaBa apOMTPapHOCT M 3JI0ynoTpeda BIacTH OU IpeBliajiana ApYLUITBOM U BOAMIIA Ka BEro-
BOj Ie3UHTerpanuju. 360r Tora je ,,ocehaj Herpase” 00jeKTHBHA PEaTTHOCT YOBEKOBOT JPYyIITBE-
Hor xuBoTa. E. Bodenheimer, 349-351. CxBaTame /1a cHara NprpoJHONPABHUX IIPABUIIA TIOTHYE
OJ1 BLUXOBE Pa3yMHOCTH 3a Jby/icKa Orhia (Mako Tpeba MMaTH Ha yMy J1a pa3yMHOCT M PAIlHOHAIHOCT
HUCY UACHTUYHU IT0JMOBH), MOKe ce younTH Beh ko Tome AKBHHCKOT KOjH j€ YCBOjHO APUCTO-
TEJIOBO CXBaTaME 3aKOHA KA0 CPEJICTBA pa3yMa 3a OCTBAPEHE J0OPOT JKHUBOTA y 3ajeAHUIIN. Bu.
Toma AxBuncku, Summa Theologiae, y: Toma AxBuHCKH, U3a6pano gjero (yp. Tomo Bepem),
3arpe6 1981, 223-226. Robert P. George, ,,Kelsen and Aquinas on *The Natural-Law Doctrine’”,
Notre Dame Law Review 5/2000, 1629.
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€aMo aKo ce UCKJbYYH MeTapHu3nuKa crekynamnuja. ,,HopMe 3a Jby/IcKo moHaImame
HAJa3UTH Y JbYJICKOM YMY, HCTA je WIy3Hja Kao U OHa Jia Ce TaKBe HOpMeE J100uja-
jy om mpupome.”** 36or Tora je KenseHnoB 3akjbyuak Kako He Tpeba Ja 4yau IITo
Cy TEOpETUYApHU MPUPOHOT MPaBa U3BOIUIN KPAjie MPOTUBPEUYHE MPUHIIHIIC
npasjie U3 00XKAHCKE MU JhyJICKe IPUPOJIE. ,,MeToIuMa MPUPOTHOT IIPaBa 3aCHO-
BaHUM Ha MOT'PEIIHOM 3aKJBYUKY MOXE CE JIOKa3UBaTH Oalll CBE M 3aTO CE HE MOXKE
JokasaTu HumrTa.”> [IpemMa ToMe, ca CTAaHOBHINTA PAIlMOHAIHOT Ca3Hamba HHUje
Moryhe oTKpUTH HOpMY ariCOJIyTHO MPaBEAHOT HAYMHA MIOHANIAKA, jep MpaBa
HUje HUIITA JIPYTO JI0 KOMIIPOMHUC MOBOJIOM 33JI0BOJbCHbA PA3TMUNTUX HHTEpECa.
Takolje, 1yXOBHO UCKYCTBO MPOILUIOCTH yKa3yje Jia JbYJACKH yM MOXE Jia TI0jMH
Camo pelaTUBHE BPEHOCTH, a TO 3HAYH Ja CYJl KOJUM Ce HElITO Mporiiaiiasa mnpa-
BEJHUM HMKaJla HE MOXKE HACTYIHTH Ca MPETEH3UjOM Ja UCKJbY4YH MOTyhHOCT
CYNPOTHOT BPEAHOCHOT cy/a. /Ipyrum pednma, 3a Kensena je arconyTHa mpaBaa
,,APAIMOHATTHY Ujiealr’ ¥ 3allpaBoO YUTaBa KPUTHKA TAaKBOT ofipelerba mojMa rpas-
JIe je HICTOBPEMEHO KPUTHKA IEJIOKYITHOT TIPUPOIHOT TIPaBa U HErOBOT METOJIA.
CBako MpUPOIHO MPABO je y CYLITHHHU TEOJIOIKO YUeHe, jep jeMUHO aKo je ayTo-
pPHUTET CBUX HOPMH borT, OHJIa ce MOXe U3BECTH 3aKJby4YaK Jia Cy BPEIHOCTH Y
CKJIaJly ca muMa arconyTHe. 30or Tora Kensen ucruue na ,,pen TpubyHaIoMm
Hayke”, MPpUPOIHOIPaBHA TeOpHja HE MOXKE Jla oTicTaHe. theHa moruka Huje uc-
[paBHa, OCHM aKO Ce He OCJIOHH Ha TEOJIONIKa CXBaTamba O BpeIHOCTHMA. 0

Y 0BOM CMHCITY, HaKO 3BYYH arcypaHo, Keln3eHoBUM apryMeHTHMA je HIILIO
y npujor 4ak u PagOpyxoBo cxBarame. Mctuuyhu na nmocroje nmpaBHa Hauena
Koja Cy TIpeva y OJHOCY Ha CBaKW IpaBHU mpomuc, ['ycraB Pagdopyx je HakoH
yxaca Jlpyror cBeTCKOT paTa YYUHEHUX I0]] JOMUHAIIM]OM [TPaBHOT TO3UTHUBU-
3Ma 3aImoueo0 CHaXKHO ,,037IpaBJbeme” MpupogHonpasHe uaeje y 20. Beky. Panopyx
je ’eJeo J1a pemr cykod u3mel)y mpaBHE CUTYPHOCTH M TIPaBJe, YKOJIUKO OHA 3aX-
TeBa HEIIITO APYTO Y OMHOCY Ha OHO IITO je IpenBuheHo y 3aKkoHy. To je umHuo,
n3mely ocraror, nozuBajyhu ce Ha JeBanlesbe y KojeM je 3amucano jaa ,,bora Tpeda
CJIYIIATH BHIIIE HETO YOBEKA — M TO HUjE CaMO HEKaKBa 000X HA jKeJba, Hero Ba-
skehu mpaBHu nporuc.”?’ Jlakie, ypKoc TOME IITO MHOTE JIEKJIapaliije O YOBEKY
U rpah)aHUHY MIPEICTaBIbajy Pe3yiTaT ,,BEKOBHOT pajia’ KOjH je 00eIoqaHno 00jek-
THBHE OCHOBE IIPUPOJTHOT MPaBa, Y KPajik0j aHAJIU3HU Yak ce U Pandpyx y 3Hauaj-
HOj MEpH OCJIarka0 Ha TEOJIOIIKe IpemMuce.?’

24 X. Kensen (1998a), 32.

% Ibid., 31-33.

26 Hans Kelsen, ,,The Natural-Law Doctrine before the Tribunal of Science”, The Western
Political Quarterly 4/1949, 484-485.

27 T'ycraB Pagopyx, ,,Ilet MunyTa puiosoduje npasa”, Purozoguja ipasa (yp. JI. Murpo-
Buh), beorpax 2016, 254-255.

28 BozieHXajMep UITaK HCTUYE J1a TOCTOje OPOjHHU TIPUMEPH TIPUPOIHOTIPABHUX MTPABHJIIA KO-
ja cy JUIIeHa peUTHjCKe MOTIOPE U yKa3yjy Ha elleMeHTapHe MOTpebe U MHCTUHKTE JbYACKE
HPHUPOJIE KOjU HE MOTY Jia Oy/1y 3aHeMapeHu. YKOJIMKO ce MOKaXe /1a IMBUIIN30BaHa 1 3peJia IPyIITBa
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Kenszen cMaTpa J1a pupoOIHOIPaBHA JOKTPUHA, YIIPKOC OUHUTIICTHUM HEJI0-
CTalMa, uMa 1 yBeK he uMaTu BelIMKH YTHLIA] Ha ApyLITBeHy Mucao. Kako ou
ompaBaao cyOjeKTHBHE BPETHOCHE CYIOBE KOjU MPOM3JIa3e U3 EMOTHBHUX eJie-
MEHaTa BbEroBe CBECTH, YOBEK MOKYIIABA Ja UX MPEACTaBH K0 00jeKTHBHE MTPUH-
rune. OH TO YUHU TAKO IITO UX MpeMenITa y chepy UCTHHE, IOK UCTUHY MOKY-
1IaBa Ja IeNyKyje U3 peallHOCTH, OHOCHO U3 afcoJyTHO MPAaBEAHOT MOpPETKa
JbYICKHX oiHOCa.”’ Mel)yTrM, arcomyTHa IIpaB/a He MOCTOjH M HE MOYXKE C€ I10j-
MOBHO OJIpeIUTH. ,,1aj uaean je miysuja. [loctoje camo nHTEpecH, cykoOn nHTe-
peca U BUXOBO peliaBambe nyTeM 6opOe uin kommnpomuca. Ha mecto uaeana
npasJie, y palloHaiHoj chepr Hen30eKHO cTyna uaeja Mupa. Mehytum, norpe-
0a, YexKma 3a IMPaBIOM Koja je BHUIIE O KOMIIPOMHCA, KOja je BHIIIE Ol ITyKOT
MUDpa, a IIpe CBera Bepa y jeHy TaKBY BHIY, YaK HAjBULIY, aliCOIYTHY BPEIHOCT,
CHa’KHHja je o1 MOTYNHOCTH J1a je y3IpMa HEKO PaI[HOHAIIHO Pa3MHIIbamke. 0

Uunu ce Oa je ucrpaBHO To mTO je Kensen npenosHao 3Havyaj U yJiory npu-
POITHOT TIpaBa y pa3MaTpamuMa IojMa Ipaie Ko OpojHux Teopetndapa. Mehy-
TuM, Ke3eH He camo Jla Herupa npupoJHONpaBHO oapeheme nojma npasae, Beh
oIpuUe BEroBO MocTojame yorrmTe. [IpaBaa Huje Moryha jep 6m Mopaia ma ce
3aCHHBA Ha HAY4YHO J0Ka3aHoj uctunu.’! Mmak, Tpeba MpUMETHUTH J1a je HCTHHY
TOT KBaJIUTETA MOHEKAJ TEIIKO YTBPAUTH. Y OJICYCTBY HEOOOPUBHUX J0Ka3a JIa je
HEKH CyJ] 3aCHOBaH Ha ICTHHUTOM Ca3Hamby, CBAaKH IPAaBHU NMOPEAaK yBoAH Opoj-
He (00opuBe) IpaBHE TpeTocTaBke. [IpeMa ToMe, He Tpeba ogdaITMBaTH TIPaBIY
jep He omoryhaBa anconyTHY CIO3Hajy 0 BpeJHOCTUMA Koje Tpeba J1a 3aITUTH.
3a (GyHKIIMOHATHO IPYIITBO TOHEKA je IOTPeOHO M/UIN JOBOJHHO Aa CE JBYIU
OCJIOHE Makap Ha yBepaBambe, YUME ce TIOKa3yje Ja peTopuKa Moxe OMTH YaK U
KopucHHja of (uirozoduje. 3amparo, oHa je Hy)KHA KapuKa IMPUPOTHOIIPABHOT
oapehema nojMa UCTUHE jep yTHYE HA YOBEKa Ja MPUXBATU CTABOBE KOjH HHUCY

MMajy CKJIOHOCT Jia JIeJie M3BECHE BPEAHOCHE CYI0BE U CIIaXy ce y norieay GyHIaMeHTaIHuX
aKCHOMa O JIPYLITBEHO IT0YKEJFHOM MOHAIIAY, OHJIA C€ MOXKE 3aKJbYUHTH O OJpeheHOM CKyIy
arcoOMyTHUX MJIM CKOPO alCOIYyTHHUX CTaHAap/Aa HUBUIN30BaHOT YyoBeka. E. Bodenheimer, 337-
348. Kjaconu onrosapa bonenxajmepy na je KenzenoBa KpUTHKa MPUPOTHOT IpaBa CaBPLICHO
CBECHA EMITUPHUJCKHUX OrpaHUYCHba JbYCKE IICHXOJIOTHje U (PU3HOJIOTH]je Koje yTHUY Ha epuKacHOCT
MO3UTHBHMX NpaBHUX HOpMH. OcuMm Tora, Kenszen 6u nmpuroopro ynorpedu ¢pase ,,ipupoIHO
paBo” 3a 03Ha4YaBambe PU3NIKUX M ICUXUIKUX KapaKTepucTuka jpyackux ouha. To yHocu 3a0y-
HY 3aTO LITO CE OHA YIJIaBHOM KOPHUCTH 33 03HAUaBab¢ HOPMU KOj€ Cy HaBOJIHO ,,I€pUBHpaHe” U3
HMPUPOIHNX KapaKTepHcTHKa Jbyackux o6uha. P. Chiassoni, 153-154.

2 H. Kelsen (1949), 501.

30 X. Kemsen (1998b), 129.

31 PasiOpyX HaBOJM KAKO j€ HAJUCTAKHYTHja 0COOEHOCT HAIIMOHAJICOIMjaTUCTHYKOT ,,[TpaBa’,
KOje ce CYIITHHCKH OCJIamhajlo Ha H/Iejy IPaBHOT 03U THBHU3MA, MIOTIYHU HeJocTaTak ocehaja 3a
UCTHHY. 300T TaKBe KapaKTEPUCTUKE HETOBE INYHOCTH, XHUTIEP j€ ,,MOrao OHOME IITO j€ y IaTOM
TPEHYTKY OMJIO TOBOPHUYKHM yOenJbnuBo, 0e3 CTHAa U cpama AaTu akueHart uctune.” ['ycras Pan-
OpyX, ,,3aKOHCKO HEMPaBo M HAI3aKOHCKO 1paBo”, Punozoguja tpasa (yp. . Mutposuh), Beorpaz
2016, 272.

1294



360puuk pagosa [IpaBHor paxynrera y HoBom Cany, 4/2020

YBEK 3aCHOBaHU Ha UCKYcTBY. Ca Jipyre cTpaHe, 3Ha4aj pETOPHUKE 32 HAI[HOHAJI-
COIMjaJTUCTUYKH IIPABHU MTOPEAAK KOjH j& MCKJBYYHBO TIOYMBAO HA HJIejaMa IPABHOT
MO3UTHBU3MA je HeMepJsbHB. Tako cy 3noynorpeda KenseHoBor yuema u HYKHO
oclamame TeopeTHyapa MPUPOIHOT MpaBa Ha BEIITUHY FOBOpAa BOAMIIHN Ka CHa-
YKHOM jadarsy MPUPOTHOIIPABHE PETOPUKE MOYSTKOM ApyTe mooBuHe 20. Beka.

KenseHoBa kpuTHKa arnicoryTHO BaxkehnX HOpMHU MOHAIIaka je yKas3aia Ha
3HA4aj peTOpuKe 3a MpUpoIHO rparo. Kemsen ckpehe naxmwy na [1naron ucrnye
Kako je Moryhe na mpaBeiaH 4YOBEK KMBH HENMPUjaTHUM XUBOTOM U OOpHYTO.
Aum, 3aKkoHOMaBaIl Tpeba aa mpuMopa cBe Trpahane ma roBope Kako je HajmpaBud-
HUjH ’KUBOT HAJIIPUjaTHU}U U 12 OPEIM HAjCTPOXKE Ka3HE 3a OHE KOju Mely rpa-
hanuMa mMpe yBepeme J1a HeBashallk YOBEK JKUBH MpHjaTHO.3> CBe je To, KaKo
uctnue Kemsen, y cBpxy o0ez0ehuBama nokopaBama 3aKOHUMA, IITO 3HAYU Ja
[ 1JTATOH CTaBJba MPaBIy — & TO OBJIC 3HAYU OHO IITO BJIACT TAKBUM CMarpa, Ha-
MMe 3aKOHUTOCT — U3HA UCTHHE. [[1aitioH06CKA UCTUUHA CE CTIOJbaBa Y YUY
0 OTPaB/IaHOCTH, ITABHIIE, HEOITXOHOCTH JIAYKH Ka0 CPE/ICTBA HajOOIbE BIaE,
y pa3nuKoBamy phaBe o 'MCTHHHTE ’, jep JIEKOBHTE, JIaXKH Koja je ApKaBHA UCTH-
Ha: Ip)KaBHU pas3jor.”>3

v

[IpaTehu Ken3eHoBY KpUTHKY TIPHPOTHOIIPABHOT ofpehema mojma mpasie
Y UCTUHE U YJIOTY PETOPUKE Y IIOMEHYTOM 3aJIaTKy, Y CABPEMEHO] JINTePaTy pH
HaWJIA3M Ce Ha WJIejy O IP’KaBU HAIlMOHAIHOT Ha30pa. Ha tpary OpBenosor To-
TAJUTAPHOT JIPYIITBA y KOjeM IMOCTOjU MUHUCTAPCTBO UCTHHE 32y KEHO Ja
Jne(UHHINE ITa je UCTHHA, a MOjeIUHITN )KUBE MO CTAIHUM Haazopom,3* [lex
bankun (Jack Balkin) je yoOnm4ro TeopujcKu MOJIEN CaBpeMEHe JIpikaBe Koja he
3axBaJbyjyhu cBe jedTrHMj0] HH(OOPMAITHOHO] TEXHOJIOTHJU U PETOPHUIIH ,,00p0e
IPOTUB TEPOpU3Ma’” BPUIMTH MOTIIYH HAA30p HaX ,,CyMiBbHBUM rpahanuma”.?
Jebunnnmja apkaBe HAITMOHAIHOT HAA30pa je a Ce paau 0 OOJHUUKY BllaJJaBUHE
KOjU c€ OMJIMKYje MPHUKYIJbakbeM, YIIOpehuBameM U aHaJIU30M HHpOopMannja o
rpahanmma. To je moceOHM, crienujaTHU CITydaj ApkaBe WHPopMamuja Koja je
TpajHa U CBENPUCYTHA. baJIkWH MojBIa4YM Ja BalaBUHA Y IP’KAaBU HAIIMOHATTHOT
Ha/130pa ToJipa3yMeBa MPeBacXoJHO IPEBEHTHBHO JIeJOBamkbe, MTo mnojceha Ha

32 narown, 3axonu (npes. A. Bunxap), Beorpan 2004, 662B, C.

3 X. Kensen (1998a), 15; X. Kenzen (1998b), 114.

34 Tlopu Opsen, 1984, Beorpan 1984.

35 Jack Balkin, ,,The Constitution in the National Surveillance State”, Minnesota Law Revi-
ew 1/2008, 1-25; Jack Balkin, Sanford Levinson, ,,The Processes of Constitutional Change: From
Partisan Entrenchment to the National Surveillance State”, Fordham Law Review 2/2006, 101-145.
3a neraspHH]jy aHanu3y bankuHOBOr cxBaTama BuJ. parytun ABpamoBuh, ,,byheme cune — pa-
hame qpkaBe HALMOHAIHOT Haza30pa”, 36opuuk pagosa Ipasnoi paxyriueiua y Hosom Cagy 3/2016,
877-890.
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®dykooB puMep berramopor [laHonTHKOHA y KOjeM Ce 3aTBOPEHUIIN Y CBAKOM
TPEHYTKY MOTY Heoma)eHo Haa3upatu.’® Jlakie, beHTaM je mpoMUIIIBao o cre-
nU(GUIHO] YCTAaHOBH, 0K je 3a DyKoa MaHONMTHYKU MOMIET HAUWH IehUHICamha
onHoca u3Mel)y Biiactu ¥ Hapoja. bankun, mehyTum, oniasu jou jegan Kopak
najbe cMatpajyhu ma HajBakHHja TEXHIKA KOHTPOJIE HHjE BUIIIEC TIOCMAaTPahe UITH
MpeTHha MmocMaTpameM, Beh aHann3a U ycrnocTaBjbame Be3a udmely nodujeHux
nojaraka.’’

Bankuu cmatpa j1a je qp’kaBa HAIMOHAJHOT HAJ[30pa HEOIXOHA PaJIH JIaK-
IIeT OCTBapHBamka IMJheBa KOjiMa CBaKa CaBpeMeHa pkaBa Texu. Umak, memy
HUje TPOMAKJIO Jia ocToje OpojHH N3a30BH KOjU CE YTJIABHOM CBOJIE Ha yTIpoKa-
Bambe MpUBaTHOCTH rpahana.’® Ympkoc Tome, bankuH He TOBOAM y MUTAE MO-
CTOjame JIP)KaBe HAIMOHAJHOT HaJ30pa, Beh meHo orpaHnYaBame YyCTaBHUM
akTUMa. Y ayTOpUTapHO] Ap>KaBH WH(POpMAaIIHja TPUKYTIJFEHN TIOAAITH CITYIXKE 3a
yBehame concTBeHe Mohu, JIOK ce y IEMOKPATCKOM THITY TaKBe ApraBe HHPOP-
MaIuje KOpucTe paau e(huKacHOT BpITIeHha BIACTH, OCUTYparka HaIllHOHATHE 0€3-
OeHOCTH, y eIyKAaTHBHE U APYTe KOPUCHE CBpXe. TUMe ce mokasyje ja je IpKaB-
Ha BJIACT YBEK OATOBOpHA TpahjanmMma, dyBajyhu mUXOBY mpuBaTHOCT. [Ipema
bankuny, rmaBHY HAYWH 3aITUTE HHAXBUAYATHUX CJI000/Ia je KOHTPOJIA HOCH-
Jlaria W3BpITHE BIIACTH ITyTeM HWH(MopMaruoHor omOyacMana. OH O jeMdno 1a
he oHu koju Bpie BiacT HHGOPMAIIHje MPUKYIIHATH U KOPUCTHTH Y CKJIAy ca
BakehuM MpaBHUM MPOMHUCHMa, YUME OU c€ Yy IprKaBU HAIIMOHAJTHOT HAJI30pa
00e30ennia Bi1agaBruHa rnpasa.>’

Hemocpenan n konkpetan onrosop bankuny mamucao je Opun Kep (Orin
Kerr). O cmatpa J1a ce mpoMeHe Koje onucyje bankuu He ofHOCE Ha HAUWH BJIa-
naBWHE, Beh ce paan o TEXHOJIOMIKOM MpobieMy. OOIUK BlIaJaBUHE j& YTIIABHOM
0CTa0 UCTH, JIOK TEXHOJIOTHja U KOMITjyTEPU3allHja MCHajy HAUMH KaKO JbyIU y4e
mTa ApyrH pajae. JacHo BUAJMBA peakilija BIACTH Ha IIOMEHYTEe TIPOMEHE TIpe-
CTaBJba CaMoO Malld jeo HoBe crBapHOocTH.*’ Hawme, jbyau Cy paHuje CTHIATN

36 Bnact Mopa OMTH BU/JbHBA U HEITPOBEPJbHBA, a ePeKTH Haa30pa Henpeku Hu. DYKO je
beHTaMoBy nzejy mpeHeo Ha APYIITBO KA0 LENHUHY Y KOjeM ce KOHCTaHTHUM Ha3UPabeM YCIIo-
CTaBJba KOHTPOJIA HaJl MOHAIambeM nojeaunana. Mumen ®yko, Hagzupaiiu u kasxcroasaiiu — Ha-
ctuanax 3ameopa, Cpemcku Kapnosuu — HoBu Can 1997.

377. Balkin, 12.

38 )upo cMarpa J1a yrpoxkaBame IPUBaTHOCTH HUjE je/inHa onacHoCT. [ToBesnBame HaI31-
pama ca ri100alHUM TOKOBHMA BJIACTH U HACTAHKOM TOTAJIUTAPHOT €TOCA MOXKE JIOBECTH JI0 jOII
texux nocnenuna. Bun. Henry A. Giroux, ,,Totalitarian Paranoia in the Post-Orwellian Surveil-
lance State”, Cultural Studies 2/2015, 108-140.

3 J. Balkin, 3-4, 18, 24. )Kupo mucnu apyrauunje, ucruuyhu na je y O6amunoj mocr-Opse-
JIOBCKO] ayTOPUTAPHO] APKaBU HAIIHOHATHE 0€30€THOCTH JpKaBHA BIACT ocio0ol)eHa BiiajaBu-
He mpaBa. H. A. Giroux, 124.

40 Orin S. Kerr, ,,The National Surveillance State: A Response to Balkin”, Minnesota Law
Review 6/2009, 2180.
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3Hama JUIYHUM TTOCMaTpameM WIIH ,,1I0 4yBewmy . JlaHac ce mHbOpMaIuje mpu-
0aBsbajy myTeM KomIjyTepckux Mpexa (amp. PejcOyk, TBurep, Unctarpam...),
Kymyje ce ,,0Hnaju”, iaha ce kapTuiiamMa. AKO TIOCTOjH JKeJba J1a Ce pa3yMe OHO
LITO ce JielIaBa Ha KOMITJyTEPCKUM Mpekama, IIPOoCTO MocMaTpamke HUje J0BOJb-
Ho. IloTpebOHO je ma ce momany aHaIU3upPajy, YUMeE ce paa Koju je Hekaga Ouo
JbY/ICKH, cajia esioM 00aBjba momMohy nmoceOHux anata. OBe mpoMeHe, 3a pasJiu-
Ky on bankuna, Kep He cMaTpa HOBUM OOJIMKOM BliaiaBUHE, Beh HOBHM OKpYKe-
BEM 3a CTapu 00JIMK BiagaBuHe. [[MbeBU BlaJlaBUHE c€ HUCY TPOMEHUIIU H
JaBHOCT je paHHje Kellela, a U JaJbe MoApKaBa 00pOy MPOTHUB Tepopu3Ma. AT,
CTapH Mocao cajaa Mopa ja ce obaBjba Ha HOBH Ha4nH.*!

Kep cmatpa na je apyradnju HaumH TocMaTparba IpodieMa BajkaH 3a OTKPH-
Bame pellickha. ballkuH TpaXku TPaauIlMOHAIIHA PEIICHa 32 OrPAHNYCHE BIACTH
1 IETOB IPUCTYTI areyje Ha rpahancko-mudepanny myOInKy Kojy HHje ToTpeo-
HO yOehuBaTu y notpeOy JomaTHE KOHTPOJIE HaJl KOHTPOJIOM MPHUKYIJbatba Mo-
naraka. Ay, ako ce pajii 0 TEXHOJOIIKOM MPOoOJIeMy, OHJIa OH yTHYE Ha MHOTO
HIUPY MOJUTHYKY MyOJIUKY M HA POMEHE Y MPaBy KOje Mopa Jia yYMHU TeIIKUM
OHO IIITO j& TEXHOJIOTHja YUYNHIIIA TakuM. Haj3aza, kao U y mponiocTy, mpaBHa
OrpaHUYCHA Y TIOTJIey [TOCTYIaka JIPKaBHE BIACTH Cy Ha CTBapaollnMa IpaBa,
a He Ha IpKaBH camoj 1o ceou. 30or Tora je Kep jomr ontumMucTHaHUju o7 ba-
KWHA U cMatpa Jia he BpeMeHOM MpaBo YCIeTH Ja OJrOBOPU TEXHOJIOUIKHM ITPO-
MeHama.*?

Yunu ce na Kep momano ckpehe norsien on cymrune ctBapu. Haume, ocum
HITO C€ MOKE MOJIEMHUCATH O €TUYKOj UCIIPABHOCTH MPUPOJIE TEXHHUKA 33 TIPUKY-
MJbame M0JIaTaKa, YNHCHUIIA je Jla JaHac OHe oMoryhaBajy MHOTO JIaKIle MpH-
KyIJbamkhe MHOTO BUIIIE mojataka. OrpaHuYeha y TOM MOCIY, KAKO HCIPABHO
uctuue Kep, Tpeba ycraHoBuTH mpaBoM. AJTH, OHA 3a cajia HUCY aJICKBaTHA H
3ampaBO OHHU KOjU CTBapajy MpaBoO MMajy IPyTadHju CTaB IO TOM NUTamy. Iloxg
namToM 0opOe MPOTUB TEPOPU3Ma U YIIOTPEOOM PETOPUKE KOjOM I0jauaBajy
cTpax Koj rpahana ga je Tepopu3aM OIMACHH]H HETO UKaa, y3 YNTaB HU3 APYTUX
MeTozaa, 00e30el)yjy BHIle HaA30pa HEro IITO C€ TO MOTJIO U 3aMHCIUTH. 3001
Tora ce JKupo nmura Kako je HeoJnOepaTHO MOJICPHO JIPYIITBO CTBOPHIIO TAKaB
JPYUITBEHHU MOPEAAK y KOjeM Cy HOBE TEXHOJIOTHje HaA30pa Py KHJie Jp>KaBHO]
BJIacT Moh KakBa je Omja HETOjMJBMBA 3a MIPETXOIHE TCHEpaIlhje U Koja dyak
MPEeBa3UIIa3H y IOMETHMA U CII0kKEeHOCTUMa OPBEIIOBCKY TOTAIMTAPHY APiKaBY?

JKupo nctrde na makoha noOujama momaraka 3a0pumbaBa U J1a ¢e o1 IpiKaBe
HAI[MOHAITHOT HaJ[30pa IpeJia3y Ha KYJITYpPy HaJl30pa Koja MpeTH He caMo Ja Io-
cTaHe HopMaJiHa, Beh u moxkeIbHa 32 KOPUCHUKE JIMTUTATHUX TeXHONOorHja. Pe-
JKUMH HaJ30pa Ce€ CBOjCKH TPY/JIE Jla TPUBUjANIN3Y]y 3HAYA] OKPYIKEHa MaCOBHOT

41 Ibid., 2180-2181.
42 Ibid., 2182-2184.
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HaJ3opa Kopructehn ce moceOHNM OOJIMKOM PETOPUKE KAaKO OW Ta TPETBOPHIIH Y
3abaBy. Tako cy HacTaiu ,,puja’duTH’ MPOTrPaMH KOjH MpaTe YuTaBe MOPOAULIE,
WJIA jOIl paHuje (DMIIMOBH KOjU BEJIMYAjy MOACPHE ApKaBHE CIyKOCHUKE KOjU
KOpHUCTE TEXHOJIOUIKA Yyeca Kako Ou ce OOpHIIM MPOTUB TEPOPUCTA U IPYTUX
n3Bopa 3aia. [IpyBaTHOCT ce BHIIE HE MMOCMaTpa Kao IemheHo rpal)aHcko mpaBo,
Beh KynTypa Haa30pa CIIyKH Kao CpeICTBO 3a caMonpoMonnjy. 300r Tora cana-
IIEhe reHepalije BepoBaTHO HUKaaa Hehe cazHaTH mTa TO MPUBATHOCT 3aUCTa
3Hauu. [loceOHy OmacHOCT M3a3MBa YMIbEHUIIA J1a CE TEXHHUKE HAA30pa KOPUCTE
HE CaMo 3a UCTPAKHUBAKHE KPUMUHATHUX aKTHBHOCTH, Beli M 32 MPEBEHTUBHO
nenosame. U Haj3an, BpIio je 3a0pumaBajyhe mTo MoaepHa ay TOpuTapHa HEOJIH-
OepaiHa KynTypa cTBapa JAPYIITBEHH TOPEIaK y KojeM KyJITypa HaJ30pa Mocra-
je caMoreHepucaHa ¥ NOTIIOMOTHYTa PETOPUKOM Off CTpaHe MalluHepHuje Koja
KUBH 07 TOTpolke. OHA T0AATHO MOTHBHINE MPUKYIIhAKkE MMoJaTaka KOju ce
KacHHje KOPUCTE Y KOMEpLHjallHe CBPXE, ATk U KaKo OH ce CIpednsie ONacCHOCTH
10 YCTaHOBJbEHE MHCTUTYIH]E BIacThH.¥ |, ATicopOOBaHH y MPHBATH30BaHy Op-
OUTy KOH3yMUpamwa, MOJIEpHH I'paljaHul yueCTBYjY Y TOKCHUHHM 3a/10BOJbCTBUMA
KyJIType KOH3yMHpama U TOM IPUIUKOM OCTaBJba)y ceb¢ OTKPUBEHUM OHJIAjH
00jaBJbUBa-EM U JOKYMEHTOBAHEM COIICTBEHUX MHTEPECOBaA, HICHTUTETA,
’keJba U cTpaxoBa. HoBa MojiepHOCT M Mpeka HaJ30pa Koja ce MIHpHU cyOop/u-
HUpAJIU Cy JbyJCKe MOTpede, jaBHa A00pa U MpaBay 3axTeBuMa 0€30€AHOCTH U
TProBUHE, pajichu y TaHJIeMy Kako OU ce akyMyJInpao KaruTal [0 CBaKy IICHY.
Crpax je u3ryouo cBojy ApyLITBEHY KOHOTAIMjy U HE PEACTABIbA BUIIIE CTPAX
OIl COITMjaTHUX JIUIIICHa, TIOMYT CHPOMAIIITBa, HEMOCTATKa 3/paBJba, Beh je cTpax
PETOPUYKUM CPEICTBUMA NIEPCOHATN30BAH, aTOMH30BaH U OJHOCH CE€ Ha KPUMH-
HaJ1, 6e30eIHOCT, alfOKAIUIICY U OTICTaHaK. ™

XKupo nctude n1a pexxuMUMa HaJ30pa HAPOYUTO MOTOyje HMHTCH3UBHPAHE
CTpaxa oI pa3IUUNTOT MUIJbEHA, Koje ce y CA/Jl-y HeroBaso joir ox pyIiema
CBeTckor TproBUHCKOT LeHTpa y Ibyjopky. [lomenyTu cTpax je ymapeH ca oce-
hajemM cyMBHBOCTH ITpeMa CBaKOMe KO OH JOBEO y TUTAIhE aMEPHUIKY U3Y3€THOCT,
ITo je oMoryhuio HeonubepaHoj ApxkaBu 0€30€AHOCTH Ja YMECTO paTa IPOTHB
Tepopu3Ma, 3aM0YHe PaT MPOTUB PA3THUUTOT MUILBEHA Y HHTEPECY KOHCOJIH-
nanuje Bnagajyhe kmace u mro Behe akymynanuje kanurtaia. Tpeda mpuMeTuTi
Ia y Toj 60pOr HEMITHOBHO JT0JIa3H JI0 TIpEKopaveha oBiamherma y Moreny mpu-
CIIYLIKMBamba pa3IMYUTHX BpCTa KOMyHUKandja. Ha noxkymeHToOBame TakBe Je-
JIATHOCTH jeIHUX AP’KaBHUX OpraHa, APyTH pearyjy IpuMeHOM HajO0JbHUX peTo-
PUUKHUX TeXHUKA. Tako je amepuyku npeacenHuk bapak Odama, y 3BaHHYHOM
OXITOBOPY Ha MHTama Koja Cy MoCcTaBJheHa MoBoIoM objaBa Enapna CHoyneHa,
MCTHIIA0 KaKo je HaJ30p MaTPHOTCKU YMH M IJIEMEHUTH HJIEal KOjU Ce KOPUCTH

4 H. A. Giroux, 111-115.
4 Ibid., 115.
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y HHTEpeCy ouyBama ciaobome. O6amMa CIIoMUbE UCTOPHjCKU KOHTEKCT HA[3Upa-
’a, No3uBajyhu ce Ha opranusaunjy ,,CuHOBU cioboxne” (the Sons of Liberty),
OIIHOCHO MaJTy TPYTy JbyIH YHYTap e Koja je maTpoiaupaia Hohy u obaBeriTa-
BaJia 0 OpUTAHCKUM TIpHIIpeMaMa 3a 00pOy MPOTUB aMEPUYKHUX maTpuora. Tako
O6ama, yka3yjyhu Ha HETPOICHUBY YIIOTY TajHOT MPUKYIIJhakha HHPOpMaITHja
TOoKOM AMepuukor rpahanckor para, J[pyror ceeTckor parta, XJIaJHOT parta u
OopOe 3a peBIIaCT MPOTUB KOMYHH3MA, 3aKJbyTyje Ja je Haa3upame oMoryhmio
AMepuKaHIMa Jla cauyBajy CBOjY APKaBy U BEHE CII000/1e. Y TOM TOCITy, aMepry-
Ke TajHe CITy’k0e Cy OmJie MoTUYnibeHe YCTaBy U CHCTEMY ,,KOUHHIIA U paBHOTEXA,
MaKO je JI0JIa3UJIO JIO IPEeKopadekha OBIamhema ITo je HABOAHO MOJICETUIIO rpa-
hane ma ciobome He cMejy OWTH )XKPTBOBaHE 300T HallMOHATHE 0€30€THOCTH.
Hoge npeTme TepopucTHUKUX T'pyIa, rtobanusanuja, MaTepHeT, npedumeHmja
Opy’ja MacOBHOT YHHINITeHa U HapoduTo forahaju ox 11. cenrrem6pa 2001. ro-
JIMHE, HAaTepau cy AMEpUKaHIIC Ja CXBAaTe KaKO je HYXKHO Jla TajHe CIyxkO0e
MPOMEHE CBOjy MPaKCy M Jia ce ycMepe Ha MPEeBeHIWjy Hamana. TpajauinnonanHe
MUCHje Ha3UPamka ,,37UX CHIa” HUCY BHIIIE IOBOJbHE U MOTPEOHO je ,,XaKoBaTH
KOMITjyTepCKe Mpexe Kako Ou ce MpUKyIniie mHpOopMaIuje 0 KpeTamuma U Gu-
HAHCHPaWy TEPOPHUCTA, IIITO je cracyio MHore xuBoTe He camo y CA/l-y, Beh u
Ha I1eJI0M cBeTy. 300r Tora, Obama N3pHIHTO MoApskaBa pan Harmonamxe cirysxoe
0e30enHOoCTH, UCTUYYhU J1a HYje UMAao Ca3Hama 0 HE3aKOHUTUM aKTHBHOCTUMA.
Nmak, meroa aAMUHHUCTpaIHja pazyMe 3a0puHyTOCT Tpahana, 300r dera je 3a-
noyeTa pepopma kako Ou ce mocturia 0osba paBHOTEKA u3Mely odyBama ciio-
6oma u 3amTuTe Haruje.?

3AKJBYHAK

OGamuH ToBOp je mpuMep OpHIJbaHTHE PETOPHKE KOja MOKJIama U3Y3eTHY
Max<y OHOCY Oecena — nmyoOnuka. [lo3uBame Ha HCTOPUJCKO MTOPEKIIO HA3UpPa-
a KO0je je MMall0 BaXXHY YJIOTY Y HACTaHKY aMepHUuKe Hallhje, YKa3uBame Ha
YYHEBbEHE TPOMYCTE y MPOIITIOCTH, U3PUUYUTA NOAPIIKA TajHUM CITy>KOaMa IoBo-
JIOM KOHKPETHUX Jorahaja 1 eMIiaTija mpeMa cTpaxy Hapoaa oJl HeoBiamrheHor
UCTpaXKMBaba BIXOBE IPUBATHOCTH, yKa3yjy Ha BiIaJame BEITHHOM IOMUPCHA
OHOTAa IIITO MTyOJIMKA eI JIa 4yje U [IJbEeBa Hje UCITYHhEeHhe TOBOPHUK JKEITH Ja
npencraBy. Mnak, YnmeHUIA je ja MPaBo HE MOXKE JIa IIPaTH Pa3Boj TEXHOJIOTH-
je HaJ30pa ¥ 3aBUCHOCT CaBPEMEHOT YOBeKa O] TUTUTATHUX HHpopMaluja. 360r
TOTa Ce MOKE 3ay3eTH KPUTHYKHU cTaB mpeMa KepoBom ontumusmy na he mpaso
y HeKoj Orkoj OynyhHOCTH ycreTH J1a CTaBU TMOJ KOHTPOIY CIOj TUTUTAITHUX

45 Transcript of President Obama’s Jan. 17 speech on NSA reforms. https://www.washing-
tonpost.com/politics/full-text-of-president-obamas-jan-17-speech-on-nsa-reforms/2014/01/17/fa-
33590a-7f8c-11e3-9556-4a4bf7bcbd84 story.html Cajr mocehen 21. 11. 2020.
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TEXHOJIOTHja U KYJIType Haj3upama. 3 uctor pasiora, ynpkoc BEIHKOM Hayd-
HOM JonprHocy bankuHa, leroBa gemoxpaiicka Apkapa HALIMOHATHOT HAaJ30pa
3By4H Ka0 OKCUMOPOH. KOHTpoHcame KOHTPOIopa HCTUM CPEACTBUMA KojuMa
Ce M OH CIy’KH{, HE BOAM Ka YCIIEIIHOM pe3ynTary. CylITHHA je y caMOM YOBEKY,
HETOBOj MPUPOJIA ¥ MOPAJTHUM KBaIMTETUMA, U TO j€ TaKO O]l aHTHKE JIO JJaHaC.
Bam xao mTo je 1 peTopuka, o1 BEeHOT HacTaHKa 10 caBpeMEHOr 100a, nMaja
BeOMa Ba)XKHY JPYIITBEHY yiory yoehmBama. Moske 1a ce paau o yoehuBamy y
MOCTOjal-€ MPUPOAHOT ITpaBa Kako OU ce 3aIUTUTHO HEYUjH KUBOT, HJIU Y CBe-
MIPUCYTHOCT IIPUPOTHUX TIpaBUiIa Kako Ou ce obe3bemuie onpelhene BpeqHOCTH
y APYLITBY, WM y TOTpeOy LIMHUjyHaXe CONCTBEHUX Ipal)aHa kako Ou ce ouyBa-
J1a BUX0Ba 0e30€THOCT. ANK YTHIA] PETOPUKE HA APYIITBO je OMO 3HAYajaH, a
JaHac je u jour 3Hayajuuju. Hanme, gpunosodcko pasmMaTpame 0 OCHOBHUM Bpe-
HOCTHMa Kao J1a je Ha HeKH HauwH 3aBpiieHo. Onpehernm MmehyHapogHUM T0KY-
MEHTHMa je TIoTBpheHo on cTpane HajBeher Opoja npkaBa cBeTa BEPOBAE Y
W3BECHA MPHUPOJIHA MTPaBa U caJia je TIaBHO MUTAKkE KAKO WX 3aIITUTUTH. Y TOM
nociy, oaroapajyhom petopukoM ce rpajanuma odjaimana Aa je pagu BHXOBOT
OTICTaHKa IMMOTPEOHO MPUKYILJhATH JTUTHE TIofaTke. OUHTIICTHO je peTOpUKa yCIie-
1rHo o6aBmIIa nocao yoehrsama y MocTojame BEUHOT CHCTEMa BPEIHOCTH, YITPKOC
Kem3eHOBUM CHa)KHUM W yTUIAJHUM KpUTHKaMa. YHHEHUIIA je J1a BEJTUKHU Opoj
3eMaJba MPUXBaTa U MO3UTUBHOMPABHO ypelyje mpuponHOIIpaBHe apryMeHTe U
pesyirare MpupPOTHONPaBHUX TeopHja. To je mobemna He camo dunmozoduje, Beh u
peTopuKe. AJM HCTOBPEMEHO, TAKBA YCIIEIIHOCT BEIITHHE TOBOPHUILTBA 3a0pH-
maBa. M eja KopucHOCTH NMPUKYTIJbatkha HH(POpMaIIrja U Ha30pa, MOTKPersbeHa
oarosapajyhiom peTopukom, AaHac je cee npucyTHuja. To he umaTu cBojux mo-
CJIENTUIIA jep JIpKaBa HAIMOHATTHOT HA/130pa Y KPajieM HCXOY BOIH Ka TIOTITYHOM
ryOuTKy c1o0o/e MojeAnHIIa U IPUXBaTamwky ay TOpUTapHUX obesexja. 300r Tora
ce ynHU Aa he Jpynm, Kaaa jeqHor nana Oyay CXBaTHIIH J1a j€ peTOPHKa MTOTITYHO
3aBiajalia APy TBEHUM JAUCKYPCOM M Jia X je OABella y MOTIYHO APYTY Kpaj-
HOCT, MOpaTH aa ce Bpare ¢unozodpuju. Tako he ce 3aBpmuTy jeman KpyT IPOMHU-
[Jbamba, a 3a1oueTn Heku ApyTu. [IprkesbKyjemo qa Oyae monjenHako miIogoHOCaH,
jep He Tpeba CMETHYTH C yMa IOMETE J0Caalliher HalmpeTKa MUBIIIH3AIIH]C.
300r Tora MokeMo caMo J1a ce Hagamo na he u Oynyhe renepanuje ¢punozoda
OMTH Makap TOJjeTHAKO YCTICIITHE.
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(Mis)osage of Rhetoric — Examples from Ancient Times
to the Modern State of National Surveillance

Abstract: The art of beautiful speech has its origins in the ancient Greek
tradition. In sophistic discussions of justice and truth, eloquence played a notable
role. Plato did not deny the importance of the art of persuasion, but he pointed
out the difference between the knowledge provided by philosophy and the belief
that is a consequence of persuasion. Therefore, the authors try to shed light on
whether rhetoric is a morally neutral skill with a great ability to relativize. In this
sense, Kelsen’s critique of the natural law concepts of justice and truth are con-
sidered. Due to the impossibility of their absolute determination, Kelsen empha-
sized the fateful significance of theological teachings and rhetoric that convinced
people of the existence of the one and only value system that is the basis of all
norms. Thus, it turned out that rhetoric was extremely important for natural law,
but its significance is even greater today. The changes brought by the modern age,
among which a special place is occupied by endangering the privacy of citizens
due to the collecting personal data and strengthening the culture of surveillance,
especially emphasize the need to use the finest tuned rhetorical elements. Con-
vincing the existence of absolute norms turned into convincing the need for per-
petual surveillance of citizens in order to ensure their survival. Therefore, the
authors conclude that rhetoric is a morally neutral skill with great potential for
everyday (mis)use and that in the current circumstances it has an advantage over
philosophical considerations about absolute values. At the same time, the authors
point out that such an abuse of the art of persuasion will lead to the other extremity
from which people will seek a way out by returning to philosophy.

Keywords: art of persuasion, rhetoric; relativization of justice; data collec-
tion, culture of surveillance.
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