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[TPUMEHA TIPUHIIUIIA ITPEJOCTPOXHOCTH Y
[TPABY CBETCKE TPITOBMHCKE OPITAHU3ALMJE —
JIOMETU U ITEPCIIEKTUBE"

Cannceiniak: Y pagy ce pazmaiupa ipashu OCHO8 UpumeHe UpuHyuila ipego-
ciupooicrociuu y upaesy Ceetticke Uplosunacke oplanusayuje u yiusphyjy cieyuguy-
HOCUUU Felose UpUMeHe Y OgHOCY Ha DA3UYHU KOHYelll UpUHYUiia iupegociupo-
aorcHociuu. Y pagy ce gajy u ipegnozu 0ygyhux HOpamMiluHUX peulerbd y gamioj
obnaciuu ca yusmsem ociugapusarsa ogiosapajyhe pasnoiuesice usmely uniiepeca
qubepanuzayuje Wploeure U 3auiuuiie HCusuiiie cpegute. ¥3 cea olpanuyersa,
6e3ana 3a Heuoculojara agekeaiine UpagHe 0CHOGe, alu U He3a0KPYICEHOCIIU U
HeKkoxepeHiuHociU iipakce pewasarsa ciloposa Y CTO, moosce ce 3akmyuuiliu ga
u38egeHu KOHYeull upumene UpuHYuia upegoCciupodicHOCIUU U 1eloéa uHuepupe-
wayuja y upakcu pewasarba Cuoposa peqgyKyjy oucel mwelose upumeHne y 0gHocy
Ha ba3uunu Konyeiiiu. Taxeo ciarse floceOHO He Modice ga 0giogopu Houpebama
{exXHOIOWKOT pa360ja Koju HEMUHOBHO go8ogu go yeehanol pusuka y ioiiegy
VIUUYAja Ha HCUBOTUHY CPEGUHY, 3gPAB/be /bYGU U OUMDHU U HCUBOTUUILCKU CEelll. Y
aKeuM OKOJHOCIUMA KAga paciie 3Hayaj upumene 080l UpuHyuila UoupeoHo
Je uponahu ogiosapajyha iipasna pewersa kojuma he ce obesdeqguitiu HUX08a Otliul-
ManHa dpumena. Y wom KOHIeKC iy, MOAU cy pa3iuyuiuy Mogeau geiosard,
ca c8UM C60JUM OIPAHUYCHPUMA, YUje Peausayuja je gocua yuuna.

Kwyune peuu: iipunyuii iipegociupodicrocuiu, Ceeilicka wiplosuHacka opia-
HU3ayuja, 3awiiuiia Jcuguiiune cpegune, mehynapogna wupioguna, Ciopasym o
CAHUTUAPHUM U DUILOCAHUIUAPHUM Mepamd.

* Pax je HacTa0 Kao pe3ysTaT HCTPaKHBama Ha MPOjeKkTy bruoMenninHa, 3alTuTa JXHBOT-
He cpenune u mpaso (0p. 179079) koju puHaHCHpa MUHHCTApCTBO MPOCBETE, HAYKE U TEXHOJIOMIKOT
paszBoja Penry6nuke Cpowuje.
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1. YBOJHE HAIIOMEHE

Y MojepHO /100a, TPUHIIKUI MPEAOCTPOKHOCTH j€ jEIaH O]l TeMesba CKOJIO-
IIKE 3aLITHTE, aJI U 0e30eJTHOCTH XpaHe U 04yBara jaBHOT 31paBJiba. V3 Hemau-
KOT 3aKOHA O 3alITHTH )KHBOTHE CpeIMHE, TPUHIUI MPEIOCTPOKHOCTH ce Op30
HPOIIUPHO Ha PaBHE CHCTEME APYTUX EBPOICKHUX 3eMasba,! yKIbyuyjyhn u Haie
npaBo.” Ta mupoka npuxBaheHOCT pe3yaTupara je ONITUM npr3HameM Ha KoH-
¢depeHnnju YjennmeHuX Halrja o )KUBOTHO] cpenuan 1 pa3Bojy (UNCED) 1992.
rogune.’ HakoH Tora je oBakaB MPHCTYII, TI0 KOME U caMa MOTeHIMjaaHa Moryh-
HOCT MTPOY3pOKOBamba ITETE [aje OCHOB 3a MPUMEHY 3alITHTHUX Mepa Ipxase,*
YKJBYUEH Y MPaKTUYHO CBAKH, HETABHO YCBOjeHH, Mel)yHapOJHU yTOBOP H TOJIH-
THYKH JIOKYMEHT KOjU C€ OJHOCH Ha 3allTHTY )KUBOTHE CPEIUHE,” U TO KO HCTOB
KJby4HH efeMeHT.® Ha Taj HauWH MPUHIKIT TPEIOCTPOKHOCTH TIOCTaje MPABHO
j€3Tpo OKO Kojer MocToju Me)yHapoTH KOHCEH3YC Y AaT0j 00JIACTH U Ha KOjH ce
JIOHOCHOIIM OJUTYKa U CY/IOBU MOTY OCIIOHUTH Y pean3aliju oAp>KUBOr pa3Boja.’

Mehytum, 6e3 003upa Ha MHUPOKY PACTIPOCTPAHLEHOCT HE TIOCTOJH OIIITE
npuxsaheHa gepuHuIMja qator npuHnuna.t Paznnunre popmynanuje ce pasimu-
Kyjy Y HeKomKo acnekara. OH U ajbe ocTaje GpIeKCHOMITHO ,,IIpaBHIIO HEOape-
henor caapkaja“ ca MIMPOKOM MapruHOM Tymadewa. Mnak u mopen cera, moryhe

! Bpio 6p30 je mocTao cacTaBHU JIe0 EBPOIICKHX 3aKOHOAaBCTaBa nomyT Jancke, [lIBencke
u Opaniycke. J[anac je Ba)xHOCT OBOT MpHHIIMIA TakBa Ja je o1 1992. roqune. Ciopazymom u3
MacrpuxTta 0o EBporckoj yHuju, HocTao jena o1 ctybosa npasuia EY 0 )KUBOTHOj cpeuHHU.

2 Viop: ui. 9. 3akoHa 0 3alITUTH )XKUBOTHE cpeaune, (,Ci. rmacauk PC”, 6p. 135/2004,
36/2009, 36/2009 — np. 3akoH, 72/2009 — np. 3akoH, 43/2011 — ognyka YC u 14/2016).

3 Taxko je npema Jexnapayuja uz Puja 0 )KHBOTHOj CPEJMHY ¥ Pa3BOjy, IO3HATH]O] Kao /Je-
kaapayuja usz Puja, on hopmynucan Ha cnenelin HayuH: ,,/la 61 ce JKUBOTHA Cpe/IMHA 3aLITUTHIIA,
3eMJbE MOpajy, y CKJIaJly ca cBojuM MoryhHocTHMa, y mTo Behoj Mepu IpiMemHBaTH MPEBEHTHB-
He Mepe. AKO IOCTOjU MIPETH-a OJ HEMOBPATHE LITETE, HEJJOCTATaK OTIYHE HAyYHE H3BECHOCTH
He cMe OMTH pa3Jjior 3a ojJIarame Mepa 3a CIpeuaBame Jerpajialnje OKOJIMHE, IPU YeMy Mepe
Mopajy Outu eukacHe ca TIaeIuIITa TPOIIKOBA. .

4 Ruessmann Laurent A., ,,Putting the Precautionary Principle in its Place: Parameters for
the Proper Application of a Precautionary Approach and the Implications for Developing Coun-
tries in Light of the Doha WTO Ministerial®, American International Law Review, Vol. 17, No. 5,
2002, 909.

5 0 ognocy CTO u tux MeljyHapoaHux yrosopa, mupe: Jparo Jlussbak, ,,CBeTCKa Tpro-
BHUHCKA OpraHHu3alMja ¥ BUIIECTpaHH Mel)yHapoaHHU Criopa3yMH O 3aIITHUTH XXHBOTHE CpeAHHE ",
360pruk pagosa Ilpasnoi ¢axynineiia y Hosom Cagy (360opnuk pagosa I[IPHC), 3/2012.

6 To ce onnocu u Ha KaprareHcku mpoTokoi o 6uosorikoj 6e36eanoctu u3z 2000. roxune,
Konsennujy o 6nonomkoj paznonukoctd u3 1992. lognae 1 CTOKXOIMCKY KOHBEHITH]Y O TIOCTO-
jaHuM opranckuM 3arahuBaunma u3 2001. ronune.

7 Roberto Andorno, ,,The precautionary principle: a new legal standard for a technological
age*, Journal of International Biotechnology Law (JIBL), n° 1, 2004, 16.

8 Vop: Cai Y. & Kim E., ,,Sustainable development in world trade law: application of the
precautionary principle in Korea-radionuclides®, Sustainability, 11(7) 2019, 1.
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je ¢ u3BeCTH OUTHE eleMeHTe 0a3MYHOT KOHIIENTa OBOT MIPHHIINIIA,’ HaKO CE OHO
MOTY pa3ian4yuTo cuctemMati3oBati.'’ To cy mpeBacXoaHO: HEM3BECHOCT PU3HKa,
Hay4Ha MMpOIeHa PU3HKa, 030MJbHA MIJIM HEIOBPATHA IITETa, CPA3MEPHOCT Mepa
U IpebalBame TepeTa JOKa3uBamba.

3060r cBoje IepMaHEHTHE aKTYJIHOCTH W 3Havaja Koju he ce caMo pacTu y
OyayhHocTH, IpenMeT aHaJIM3e paja Koju CIeAH je MPUMEHA IPUHIUIIA TTPE]I0-
CTpOKHOCTH y TIpaBy CBeTcke TproBuHacke opranmzarje (CTO). OBa maTepuja
Yy KOHTEKCTY OBE OpPTaHU3IH]je je TOCEOHO CI0XKEeHa 300T CTAJIHE ,,HANIETOCTH
usmel)y mpaBuia npasuia Mel)yHpoHe TPrOBHHE U Mepa 3allTUTE )KHUBOTHE Cpe-
auHe. Y pagy ce yTphyje mpaBHH OCHOB MPUMEHE OBOT MIPUHLIMIIA Y KOHTEKCTY
CTO u cienu(uIHOCTH MTPUMEHE Y OHOCY Ha Oa3WYHU KOHIIETIT MIPUHITATIA
npenoctpoxHocTu. [locebna naxmwa ce nocsehyje ananusu nomera nocrojehe
MpaBHE OCHOBE M FhHXOBE HHTEPIIETAIIN]jE Y IPAKCH pelllaBarba CliopoBa y Mmorie-
Iy OTBapHBamba ONTHUMAJIHE 3aIITUTE )KUBOTHE CpeANHE. Y paly ce 1ajy U mpej-
7031 Oyayhux HOPMTHBHHX pellicha Y Be3U MPHUMEHE OBOT MPHHIIUIA Y TIPABY
CTO ca nussem ocTBaprBama onrosapajyhe paBHorexe u3mely naTepeca nuode-
panu3aiuje TProBUHE U 3allTUTE KUBUTHE CPEIMHE M OCTBAPHBAMa KOHIIETITA
OJPXKUBOT pa3Boja.

2. U3BEJIEHM KOHIEIIT ITPUHIIMITA
[NPEJOCTPOXHOCTHN Y CTO

2.1. ®opmMaJiHU OCHOB

VY npaBy CTO HeMa eKCITMUUTHOT IO3UBakha Ha MPUHLUI IPEIOCTPOKHO-
cru. Y3umajyhu y 003up BpeMEeHCKE OAPEIHUIE HACTAaHKA OBOT MPUHIIUIIA U
Hactanka CTO He 4yau oBaj onpe3aH cTaB mpeMa (pOpMaIHOM ITPHU3HAKY TPHH-
1una npeacTpoxHocTr.!! lako ce OCHOB 3a BbUXOBY MPUMEHY MOXKe Hah U y Tipa-
BIJIMMa OCTAJINX CIIopasyMa, moceOHo Ommrem cropasyMy o HapuHaMa U Tpro-
BuHU 1994'2 1 Criopa3yMy 0 TEXHUYKHM Oapujepama y Tproputmu, y reopuju't

 Vnop: R. Andorno, 13.

10 Vriop: John S. Applegate, “The Prometheus principle: using the precautionary principle
to harmonize the regulation of genetically modified organisms”, Indiana Journal of Global Legal
Studies 2001, 249.

' Vriop: Markus Wagner, ,,Taking Interdependence Seriously: The Need for a Reassessment of
the Precautionary Principle in International Trade Law*, Cardozo J. Int‘l & Comp. L. 20 2011, 739.

12 General Agreement on Tariffs and Trade 1994 https://www.wto.org/english/docs_e/legal e/
06-gatt_e.htm, 9. centembap 2021.

13 Agreement on Technical Barriers to Trade, https:/www.wto.org/english/docs_e/legal e/
17-tbt_e.htm, 9. centembap 2021.

4 Vrop: Ilona Cheyne, ,,Gateways to the precautionary principle in WTO law.* Journal of
Environmental Law 19.2 2007, 4; J. S. Applegate, 239.
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CKOPO J1a TIOCTOj! CarjlaCHOCT Jla C€ O OBOM IPHHITUITY MOXE HajpelieBaHTHH]E
pacnpaBibaTH y KOHTEKCTY Criopasyma O CAaHUTAPHUM M (PUTOCAHUTAPHUM Me-
pama.!’> ®dopmaiiHa mpaBHA OCHOBA ce Besyje 3a wiaH 5.7 garor Cropasyma,'®
MaKO CE JICJIOM OBaj MPUHITUI OIJIe/ia ¥ y YwiaHoBUMa 3 (3), Kao y cTaBy 6. leroBe
[IpeambOye.

OBaj wiaH rmacu: Y ciydajeBUMa KaJia Cy peleBaHTHU HAYYHU JJOKa3H HEl0-
BOJbHU, YJIAHWIIA MOXKE TTPUBPEMEHO Ja YCBOjJU CAHUTApHE WM (UTOCAHUTAPHE
Mepe Ha OCHOBY JIOCTYITHHX PEJIeBAHTHUX WH(pOpMaIja, yKIbyuyjyhu nogarke
onroBapajyhux mehyHapomHUX opraHu3aiinja, Kao ¥ CAaHUTapHE WIH PUTOCAHH-
TapHe Mepe KOje MPUMEHY]y IPYTe WiIaHUIE. Y TAKBUM OKOJTHOCTUMA, YJIAHUIIE
he Hacrojatu ma mpubaBe momatHe HHPOpMaIHje moTpedHe 32 00jEKTUBHH]Y TIPO-
LEHY PU3UKa H Y CKJIaJy ca TUM Yy Pa3yMHOM BPEMEHCKOM POKY Iperie/ajy ca-
HUTapHE WM QUTOCAHUTAPHE Mepe.

Kao mto ce Buau U3 caapKuHe AaTOr YjaHa, OH oMoryhasa Jp)kaBama 4ia-
HHIIaMa Ja ycBoje onpelhene mepe 3ammuTe oAcTynajyhu o ommTUXx mpaBuia
Crnopasyma 0 CaHUTapHUM ¥ GUTOCAHUTApHUM MepamaaaTux y 4. 2.2.7 Crora
Cy OHa y Ipakcu pemasma criopoa CTO qobuia mpaBHA TpeMaH ,,KBaIH(PHKO-
BaHO u3y3ehe™ oy onmmTUX 3axTeBa OBOT criopa3dyma.. OBaj mojam mpeBasuiia3u
TpaIUIMOHATHY Pa3IuKy n3Mel)y CymTHHCKUX 00aBe3a U N3y3eTaka, ajii 1 1aJbe
0Baj PaBHU KOHIICTIT OcTaje Hepaspahen.'®

3a oBako caJpXUHCKHU U mpaBHO onpehen 4 5.7 mator Criopazyma ce cMma-
Tpa Ja Caap>K¥ MHIUPEKTHY €KBUBAJICHIIN]Y 3a MPUHIUIT TIPEIOCTPOKHOCTH.?
N y mpakcu permaBama criopoBa CTO je moTBpheHo 1a 0Baj 4iiaH onpakaBa MpHH-
LT TIPEAOCTPOKHOCTH.? MoryhHOCT nprMeHe MPUHIIKIIA TIPEIOCTPOKHOCTH Ce
OCTBapyje MOCPETHUM ITyTEM Tj. OAroBapajyhoM IpuMEHOM JaTHX ITpaBHIIa, Ha-
KO C€ CaM TePMUH U3PHUYHUTO HE CIIOMHbE y criopazymy.?! CBe To [aje aje OCHOB
Jla c€ OBaj KOHIICTIT MMPUHITHIIA TTPETOCTPOKHOCTH KBaTH(PHUKYyje Kao U3BEIACHM.

YKOJIUKO MPUXBATUMO U3PAKEHE TEOPUjCKE CTABOBE U CTABOBE MIPAKCE pe-
maBama criopoBa CTO, a Hema apryMeHTa 3a Ipyrautje MoHaame, OHaa MOKEMO

15 The WTO Agreement on the Application of Sanitary and Phytosanitary Measures (SPS
Agreement), https:/www.wto.org/english/tratop _e/sps_e/spsagr _e.htm, 9. centembap 2021.

16 Ypan 5.7. Ty uMa Bozehy yiiory, 0K ocTaja ClioOMEHyTa IpaBuiia MMajy 3a IHJb jJa KOH-
KpeTHHje IeHUHUIIY yciaoBe npuMena Mepa npensuhenux CIIC.

"Ynan 5.7 CIIC criopasyma, auje, kao wiad XX TATT-a u3 1994. roaune, HaCIOBJbEH ,, 13-
y3eyhe*.

18 Vriop: Barbara Eggers, ,,The precautionary principle in WTO law., Diss. Staats-und
Universitdtsbibliothek Hamburg Carl von Ossietzky, 2001, 168.

19 Vrop: Cai & Kim, 1.

20y cnyuajy EC — Hormones, AnenainoHo TeJo je perno3Halio 1a oBa oapenda oapakapa
MPUHINI IpeaocTpokHOCTU. Yop. M. Wagner, 741, 1. Cheyne, 4.

2l Taj npuctyn je moryhe 0Opa3ioKuTH 1 MIPUMEHOM KOHIIENTa getaway, IIe Ce BbHX0Ba
nprMeHa nocpeaHo npermnocrasma. I. Cheyne, 4 u naspe.
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3aKJBYYHUTH J1a je 4. 5.7 CBOjUM MpaBHIINMa yTBPIAHO KOHIENT U CaJIPKUHY TIPH-
MeHe npuHIHUNa npeapoctpokHoctu y npaBy CTO. Tako n3BeneHn KoHLenT he
HaM OMTH OCHOBA 3a JaJby aHAJN3Y, KaKO y TOTJIey KoMIapamuje ca 6a3uaHuM
KOHLIETITOM OBOT MPUHIIUIIA Y €KOJIOLIKOM IIPaBy, TAKO U y TIOTJIEAY OLICHE Hero-
BHUX Oyayhmx momeTa u MepCrieKTHBA.

[lonazehu ox oBakBe GyHKIHje, y HApea HABEICHOM YJIaHy Cy jaCHO pas-
rpaHWYCHA YSTHPH YCIIOBa MPUMEHe MpHHIHNa. Mory ce KBaTu(QHUKOBaTH U Kao
4eTUpH OWTHA YCJIOBa MpUMEHe MpHHIUNA peaocTpoxHocTr y npasy CTO.
CaryacHO TaKBOM KOHIICTITY, OHH 00yXBaTajy: HEIOBOJFHOCT PEIICBAaHTHUX Ha-
YYHHUX JI0OKa3a, IOCTYIHE pejeBaHTHE WH(pOpMAIIHje, TPUOaBbakbe JOAATHUX
nH(popMaIja MoTpeOHNX 3a 00jeKTUBHH]Y TIPOIICHY PU3UKA U TIPEUCITHTUBAHE
Mepa y pa3yMHOM BPEMEHCKOM POKY.

2.2. Ycj10BH puMeHe
2.2.1. Hego6omHo pene8aHiiHu HAYYHU JOKA3U

VY Teopuju ce orpaBiaHO OLEYje J1a je MOXK/a IJIaBHa OPUTUHATIHOCT OBOT
HOBOT aJiaTa 3a yrpaBJbamhe PU3MKOM MOKYIIA] JIa Ce 3aIlITUTHE Mepe MOTY Ipe/i-
Y3€THU Mpe Hero IITO NOCTaHy JAOCTYNHHU KOHAYHU HAYYHHU JOKa3H O IITETHUM
edexTrMa’®? 1o JKUBOTHY CPEAMHY WIIM jaBHO 3/1paBJbe.?® [Tonasu ce oj cTaBa ja
Cy IMYHHU HAay4YHH JJOKa3H 32 MHOT'€ MEpE U3 00JIACTH )KMBOTHE CPEIMHE IPECTPOT
crangapm. >t

VY oBom norneny, 0a3suuHM KOHLEIT 3acHOBaH Ha Jexnapanuju u3 Puja, ko-
ja 3a cTame Hay4YHe He3aCHOBAHOCTH KOPUCTH TEPMUH ,,HEAOCTATAK MOTITYHE
Hay4HE U3BECHOCTH, IOK C€ 3a UCTO cTame y npaBy CTO KopucTU TEPMUH ,,HE-
JIOBOJbHU PEJICBAHTHH HAYUYHH JIOKa3u.” YCJIOB HEJIOBOJGHOCTH PEIEBAHTHUX
Hay4YHUX J0Ka3a je jemaH o] OCHOBHMX yCJIOBa 3a IPUMEHY IPUHLHKIA [IPENo-
crpoxkroctr y mpaBy CTO. To je moTmyHo cynipoTHO 0cHOBHOM KoHIlenTy Crio-
pasyma o CaHUTapHUM U GUTOCAHUTAPHUM MEpaMa I7Ie je 3aXTeB HayYHE OIpaB-
JAHOCTH JIOOMO IEHTPATHO MECTO K0 KPUTEPH)jYM KOJHM CE€ JIETHTUMHA 3allITUTHA
TPTOBHHCKA MEpa AP:KaBe YJIaHHUIE Pa3IUKYyje O HEJIETUTUMHOT ITPOTEKIIMOHHU-
3Ma. OBakBa JUXOTOMHja U3Mel)y ,,JIOBOJBHUX U ,,HEIOBOJbHHX * HAYUHUX JIOKA3a
oTBapa 030MJbHE MPaBHE U Apyre npodiemMe u nurama.>

22 OBaj IPUBPEMEHH TIPUCTYTI 3a n30eraBarbe PU3NKa U y CHTyallajaMa HeJIOBOJHIX Hayd-
HOT JI0Ka3a je 07ipa3 MyIpPOCTH OBOT IPUHIIKIA Ja je 60Jba ,,CUT'YPHOCT HEro HaK/HAIHO Kajame,”
y3 Koje Uie Hen3BeCHOCT U HenoBpatHocT. Cai & Kim, 3.

23 Vnop: R. Andorno, 12.

24 Ymop: Elisa Vecchione, ,,Is it Possible to Provide Evidence of Insufficient Evidence-The
Precautionary Principle at the WTO®, Chi. J. Int‘l L. 13 2012, 155.

2 Iupe: E. Vecchione, 165 u 178.
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3a KOHIIETIT TPUHIIHTIA TTPpeAoCcTpokHOCTH ¥ paBy CTO je moceOHO Kapak-
TEPUCTHYHO Jja CE 3Hauaj yCJIOBAa HAYYHE HE3aCHOBAHOCTH MOAMYKE HA BULIIM HUBO
y 0JHOCY Ha 0a3MYHU KOHLIENT KOJUM C€ MMOTEHLHPa A2 C€ MPUHIUI IPEIOCTPO-
YKHOCTH OTHOCH Ha HEU3BECHOCT pu3uKa.’® Hanme, mpuBpeMeHe Mepe KperpaHe
y . 5.7. CnopasyMa 0 CaHUTapHUM U (PUTOCAHUTAPHUM Mepama y IpaKc peria-
Bama criopoBa CTO,?” no6ujajy mpaBHU TpeTMaH ,,kBanudrkoBaHo n3ysehe*, Gamr
oz 00aBe3a Jja ce Mepe U3 OBOT CIIOpa3yMa He MOT'Y JOHETH 0e3 10BOJbHO HAYYHUX
JIoKa3a, jep je mMpaBuIo Jia Ce TPrOBUHCKA OTPaHUYCHa MOPajy 3aCHUBATH Ha Ha-
YYHUM Ca3Hambuma.’®

[NoTennupa ce npuMapHu 3Hauaj yCJIoBa ,,HeZIOBOJbHOCTH PEIICBAHTHHUX Ha-
YYHUX J0Ka3a™ y KOHIENTYy NpUHIHIA TpeaocTpoxkHocTn y Criopasymy o caHu-
TapHUM U (PUTOCAaHUTAPHUM MepaMma. Tume je omdadeHa KBatn(rKaiyjy maneiaa
Koje je oBo m3y3ehe y jeqHOM CiTydajy okapakTepucaia Kao ,,u3y3eTak ox obase-
3e Jla ce CAaHWTapHE Mepe 3aCHUBAjy Ha MpoIleHH pusnka“. TakaB mpuCTyT je
notBphen u y ciyuajy EC : Biotech.?” Ha oBaj HauuH ce moTBphyjy mojenuHu
CTaBOBH J1a je TeHEePaJIHO IVIEAAHO HEM3BECHOCT, KOja YKJbyUyje U Hay4HY, Cy-
IITHHA MPUHIIMIIA TPEIOCTPOKHOCTH.

W'y canpxuHCKOM moryie1y, 0a3uyHH KOHLENT MPUHIUIIA TPEAOCTPOKHOCTH
u u3BeneHu koHuent y npasy CTO ce He nmokianajy y notmyHoctd. Haume mo-
cTojaJia je TeXKma Ja ce ,,CTAlkhe HayYHe HEM3BECHOCTH  Kao je/laH O]l IIIaBHUX
ejleMeHaTta 0a3MYHOTr IPUHIUIIA TPEAOCTPOKHOCTH, JUPEKTHO HHKOPIIOPHPA Y
npaBo CTO u 1a HEOBOJFHOCT PEJIEBAaHTHUX HAayYHHX JIOKa3a CBeJle Ha JaTH
MaHAaH y eKOJIOIMKOM npaBy. Mel)ytum y npakcu pemaBama ciopoBa CTO, Ane-
JIAIIMOHO TEJIO je YTBPAUJIO Ja Cy OBa JBa MOjMa pa3IudynTa 1 Ja jelaH He MOKe
na 3ameHu npyru. [locmenmano, 3axTeBu u3 wiana 5.7. Criopazyma 0 CAaHUTapHUM
1 QUTOCAaHUTAPHUM MepaMa ce He OIHOCE Ha CUTYaLH]jy ,,CTambe HayYHEe HEU3Be-
cHocTH™ Beh Ha CUTYyaIUjy TIe ,,HayYHHU JI0Ka3u HUCY M0BOJbHE. 3! TIpu TOME,
HEJIOBOJbHOCT HE MOpa HY>KHO 3HaYMTH U OJICYCTBO JI0Ka3a, Beh mUXOBY HENlo-
BOJHHOCT 32 JJOHOLICH:-E I0Yy3JaHNX 3aKJby4aka. To 3Ha4M J1a OHM HU KBaHTHUTa-

26 Ouu ce AeUHUITY Ka0 CUTYallUje Y KOjiMa MI0CTOje 030MIbHE CYMHEbE Ha OMACHOCT, HAKO
HeIocTajy HayuHH Jokasu: V. Asselt, B. A. Marjolein, E. Vos, “The precautionary principle and
the uncertainty paradox”, Journal of risk research 9.4 2006, 2; N. de Sadeleer, ‘Het Voorzorgsbe-
ginsel: Een Stille Revolutie’, 8 TMR 1999, 82-99.

27Ynan 5.7 CIIC Cniopasyma, Hije, kao wi. XX TATT-a u3 1994. roguse, HACIOBJBEH ,,U3-
y3eTaK, alii je IIPBH ITyT y OBOM CJIy4ajy OKapaKTepHcaH Kao ,,u3y3ehe o obaBese u3 wiana 2.2
CIIC. Ynop. Appellate Body Report, Japan — Agricultural Products, para. 11. 335, Ibid., para. 57.

28 Hayxka‘“, y OBOM KOHTEKCTY, 3aUCTa 3Ha4IH MocTojehe 3Hame, 3a pasiuKy O eKCTpaIoa-
nuje win Harahama o Hemo3HatuM mrerama. J. S. Applegate, 239.

29 Panel Report, Australia — Salmon, para. 8.57. Report of the Appellate Body, Japan—Agri-
cultural Products.

30 Vrop:V. Asselt, B. A. Marjolein, E. Vos, 1.

31 Apelacioni Izve$taj Measures Affecting the Importation of Apples (Japan-Apples), WT/
DS245/AB/R. para 181.
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THUBHO HH KBAJIMTATHBHO HE CTBApajy YCIIOBE 32 H3BONEHHE ,,aJIeKBATHE MIPOICHE
pusuka.“3?> MoryhHOCT Ja ce U3BpIIH ,,aJJlecKBaTHA MPOIEHA PU3UKA™ je TaBa
JUHHUja pasrpaHuverha y 1aroj oomactu.>

2.2.2. Jloctuyiine penesaniune ungopmayuje

[Iupoku yna3Hu 3aXTeB 3a IPUMEHY IIPHHIIUIIA TPEAOCTPOKHOCTH y TIPaBy
CTO y Be3u HEIOBOJFHOCTH HAayYHHX JIOKa3a JOMYyIbyje Ce 3aXTEBOM Jia peJie-
BaHTHA Mepa Jp>kaBe Mopa OMTH 3aCHOBaHa Ha ,,IOCTYITHUM pPeJIeBaHTHUM HH(POP-
Marjama.” To ykJpydyje nonaTke onrobapajyhinx MeljyHapoqHUX opraHusalyja,
Kao ¥ CaHWTapHE WIH (PUTOCAHUTApHE Mepe Koje MPUMEmY]jy ApyTre YIaHUIIE.
Osgaj Heoxpehenu 3axTeB>* je jJornuad MPOAYKT JOTHKE MPUHIIMIIA IIPETOCTPO-
HOCTH. Hamme, y HETOCTaTKy MOTITYHUX J0Ka3a O Y3POYHO-TIOCIETUIHUM Be-
3aMa 3a BbEeroBy IPUMEHY IMOTPEOHO je Jla ce OHE 3aCHHMBAjy O0ap HAa OKBHUPHUM
nojanuMa Wi nepopmanrjama o MoryhHocTriMa 030MJFHOT pU3UKA y JaTUM
cutyarujama.> OBuM ce oTBphyje YnbEHHIIA [a CE YUTAB KOHIETIT IPUHIIUATIA
npenoctpoxHocTr y paBy CTO mpeBacxomHO TeMeJbH Ha 3aXTeBHMa KOjU On
Tpebanu 1a yMame MPO3BOJBHOCT IP)KaBa M TUME MPOTEKITHOHUCTUYKY 3JI0yTIO-
TpeOy Nnpeau3nMarma IPUBPEMEHHUX Mepa.

Kon npenusupama 3axTeBa 3a pejiecBaHTHUM HH(DOpMalidjaMa moCcToju po-
0JieM IITO HE TIOCTOjU Cy4Yaj y CUCTeMY perraBama criopoBa CTO koju Ou ce
TUPEKTHO pedeprcao Ha BHEroBo pasjalimene. KoHTekcTyanHa anaau3a garor
3axTeBa MoKa3yje Ja o0aBe3a cripoBolhema 00jeKTUBHU]E MPOLICHE PU3UKA IO~
pasymeBa obaBe3y CrpoBolera Makap CyOjeKTHBHE IIPOLIEHe pU3KHKa’® pe mpen-
y3uMama npuBpemMeHe Mepe. CMarpa ce 1a ce mpruMeHa IMPUHIUIA TPETOCTPO-
JKHOCTH HE MOYKE 3aCHUBATH Ha YUCTO XUIIOTETUYKO] IIPOIICHU PU3HKA KOJH HUJE
onroeopajyjyhe Bepudukosan. [lorpebHO je mocTojame oaroBapajyhux mokasa o
MOTEHIIMJaTHO IITETHIUM YTHIAjiMa Ha )KUBOTHY cpenuny.’’ Jlakie, pusuk Mopa
OWTH yTBPANB HACYTIPOT TEOPHjCKOj HEM3BECHOCTH.

32 World Trade Organization, Report of the Appellate Body, Japan—Measures Affecting the
Importation of Apples 179, WTO Doc No WT/DS245/AB/R (Dec 10, 2003).

3 Vuop:E. Vecchione, 163.

34 Ynan 5.7 U3pUUUTO Ce OJHOCH Ha MH(POPMALIUje 01 peleBaHTHUX MehyHapoHux opra-
HU3alxja | IpyTuX wiaHoBa. Mehytum, ped ,,ykipyuyjyhn ykasyje 1a oBo HHje 3aTBOpEHa JIHCTa,
anu Ja Ou 4IaHOBH Takohe Mornm Ja no6ujy nare nHpopmanuje ox nponssohada, HeBIaAMHUX
OpraHu3alyje MM He3aBUCHOT Hay4yHOT HHCTUTYLHja. CBe TO roBopu da u3pas, ,,JJOCTyIIHE pe-
JIeBaHTHE WHPOPMAIIH]jE  OUUTIICAHO Tpeda 1a UMajy IUPH OTICET.

35 MlcToBpeMeHO BIMe Ce OCHTypaBa [a Ip;KaBa JaTH 4aH He KOPHCTH 3a 3a CHTYallnje rie
Hay4yHU Jokasu nmoctoje. E. Vecchione, 174.

36 Committee on Sanitary and Phytosanitary Measures, Summary Report on the SPS Risk
Analysis Workshop, 19-20 June 2000, G/SPS/GEN/209, at 5.

37 Vnop: wi. 2.2. 1 5.1. CIIC-a.
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2.2.3. Octuanu yciogu

VY akTyemHOM KOHIENTY NMpuHIHMa mpeaoctpoxkaocta CTO, mocToje mo-
ceOHM 3aXTEBH JpKaBaMa YJIaHHIIaMa Jia ,,HacToje J1a ToOujy gonaTHe nHpopma-
IMje HEOTXOIHE 3a 00jeKTUBHU]Y MPOIEHY pu3nKa,“3® Kao 1 1a Ha OCHOBY HHX,
MPEUCTIUTAjy 1aTe Mepe y pa3yMHOM BpeMEHCKOM nepuoay. HemomroBame oBUX
3aXTeBa y mpakcu 0u Tpebao OMTH OCHOB 32 YKUJAE 3aIITHTHUX Mepa.

OB 3axTeBH Takohe nMajy 3a QyHKIHUjy Aa ycMmepe u omehe mpocTop npu-
MEHE OBOT NMPHHIMIA. Mak 0Baj MPBU 3aXTEB je peakCUPaH YHHCHUIIOM JIa TO
HY>KHO HE TIoZIpa3yMeBa Jia JpKaBe YjaHHIe MOpajy MPOM3BECTH oipeheHu pe-
3ynTar. BUTHO je a ce mpemy3nMajy HalopH Ja ce Io0Hjy JomaTHe nH(opMaImje.
To ykipydyje U 3aXTeBe IIpeMa YBO3HUIIMMa J1a 00e30ere crenuduyuHe TeCTOBE
u ctyauje. OBakaB MPUCTYII KOJHM c€ CIeIH MPUHIAT T00pe Bepe oTBapa BpaTa
3JI0yToTpedama, jep He TOCTOjU MeXaHU3aM 3a €(PEKTUBHO CIIPOBOCHE AaTOT
3axTeBa.

[Ipeny3eBm Mepe MperoCTPOKHOCTH APXKaBe WIAHULE Cy AY’KHE Ja UX
MPEUCTINTA]Y Y PA3YMHOM POKY Y KOHTEKCTY MPOMEHEHUX OKITHOCTH U HH(OP-
manuja. OBaj BpDEMEHCKH €JIEMEHT MOKE C€ O3HAYMTH M Ka0 aHTHIUIIATHBaH,> y
koMe he ce u3BpImUTH mMperien Koju he OuTn y o6IuKy caMmoeBaiyalimje, a Koju
MOXe PEe3YIATHPATH OIIYKOM Ja ce Mepe YKHHY WM onpske. OnmpaBaaHo ce 1mo-
JIa3u Off IOTMYHOT CTaBa Jia ce POK MOXe yHarpea KBaHTH()UKOBATH, jep ce pe-
3yJITATH HAYYHOT TPOIIeca He MOTY YHAITPE/l PEIBUIETH K BPEMEHCKH OpOUHTH.*
VY cakiay ¢ THM, ATIENAIIMOHO TEN0, YMECTO TEKCTyalHe HHTEPIPETaInje OBOT
3axTeBa, Haryamasa QICKCHOMIHOCT 3aXTeBa Y OAHOCY Ha OKOJIHOCTH TI0jeIu-
HaYHUX CITydyajeBa, yKJpydyjyhu n moremkohe y 1o0ujamy 1omaTHIX HHPOpMa-
nuja. PasyMHM BpeMEHCKH TEPUOJ 3aBUCH O] TOTa KOJHMKO j& JIAKO MPUKYTIHTH
JonatHe nHpopMaIrje moTpedHe 3a peBusnjy.*!

3axTeB 0 00aBe3U MPEUCTTUTHBAA MEPa Y PA3yMHOM BPEMEHCKOM MEPUOAY
j€ Y KOHTEKCTY TJIE Ce Te MepE Koje ce IPUMERBY]y 03Ha9aBajy Kao ,,lIpHBpeMeHe’ 42

38 JlomarHe nH(pOpMAIIKje HE 3HAUE HYKHO HOBE HH(POPMAILKje U He MOpajy OUTH camocTall-
He, Beh Mory OMTH MMaTH J0MyHCKH Kapaktep. Ynop. Appellate Body Report, Japan — Agricultu-
ral Products, para. 92., B. Eggers, 187.

3 Vuop:J. S. Applegate, 251.

40 Vnop:B. Eggers, 191.

4 YemocraBibeHa je HeKa BpCTy IpaBuJIa ,,IITo je akiue nponahu gokase, To je kpahu natu
poK.*

42V cBOM caomuTeny O MPHHIHITY TIPEA0CTPOKHOCTH, EBpOIICKe 3aje/iHIIe H3pas3uite Cy
MUIJBbEEE /1A ,,[IPUBPEMEHH [IEPHOJI HUje BE3aH BPEMEHCKHM OrpaHu4YeeM Beh pa3BojeM Hayd-
HUX ca3Hama (Japan's appellant‘s submission, paras. 69, 70, Communication from the Commission
on the Precautionary Principle, Brussels, 2. 2. 2000, COM (2000)1, para. 4.399). C npyre cTpane,
Cjenumene /IpxaBe cy ce cynpoTCTaBUIIE TOME J1a YOOHYajeHO 3HAYCHE ,,TPUBPEMEHO" yKazyje
Ha TO Jla Mepa MOJKE ca Y3€TH 3a OTPAHHUYCHO BPEME, ILITO je jeAHAKO Pa3yMHOM BPEMEHCKH MEPH-
o u3 apyre peuenuie uiaana 5.7 CIIC-a. (Appellate Body Report, Japan — Agricultural Products,
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M3a3Bao0 pas3IuYnTa TyMauewma.** Japuia ce  OCHOBaHa 3a0pHHYTOCT Jla OBaj
KOHIIETIT MPEIOCTPONKHOCTH HE CAAPIKK OATOBOP Ha AYTropodHe pusuke, Beh 1o-
3B0JbABA CAMO IIPUBPEMEHE M BaHPEIHE MEpe, HaKO Ce caMTpa ca ATeIanoHO
TENI0 TyMaumjIo wiaH 5.7 Cropasyma o CaHUTapHUM U (PUTOCAHUTAPHUM Mepama
6e3 kopuIhema TepMHUHA ,,IIPUBPEMEHO. 4

3. JOMETHU ITPUMEHE [TPUHIIUITA
[MTPEAOCTPOXHOCTH V¥ ITPABY CTO

OrieHa oMeTa MPUMEHe KOHIENTa MPUHITUIA MPEIOCTPOKHOCTH Y MPaBY
CTO je BUAIBHBO OTEXaHA HEIOCTATKOM IUPEKTHE YCMEPEHOCTH U HEJIOBOJHHO-
CTH TIOCPEITHO M3BEJICHE NPaBHE OCHOBE,IIPH YeMY IpaKca peliaBama CropoBa
CTO nobuja Ha 3Ha4ajy y Mmorjeny 3a0KpysKema caJpKHHe AaTor KOHIEenTa.
MelyTuM, KOHCEKBEHTHH 3aKJBYYIIH O JTATOM MUTAY Cy U JaJbe MOCICTHIHO
OrpaHWYCHHU HEJOCTATKOM IIUPOKE IPaKCe pellaBama cliopoBa y 0BOj OpraHu3a-
[IMjU ¥ FbeHOM HeyjeHaueHONIhy 1 HeKOXepeHTHOIIhy.

U nmopen craBoBa Ja MPUHLHKII MPEAOCTPOKHOCTH HUje HAYYHO 3aCHOBAH
MPUCTYT y OaBJbEHY PU3UKOM U Kao TaKaB TakaB He O Tpedaso na Oyae ocHOBa
3a JIOHOILIEHE OJUTyKa Y 0BOj obsacTu.*® JacHO je J1a MmakJbHBO M3HHjaHCHPaHA
Bep3uja MPUHIIMIA MPETOCTPOKHOCTH, Ca MPEIU3HO MOEIICHOM PAaBHOTEKOM
n3Mel)y paBa Ha 3aITUTHTY 3/1paBJba JbYAH U )KUBOTHE CPEAMHE B 00aBe3e u3-
OeraBama MPOTEKIIMOHU3MA Y MeljyHaApOIHO] TPTOBHHH MOYKE OMTH U pa3yMHA H
KOpHUCHA y MehyHapOIHUM OKBHpHMa,*® a 1a mpu ToM He Oy/ie y CYIpPOTHOCTH ca
TEXHOJIONTKUM HHOBAIIMjaMa.

VY oueHu goMeTa MpaBHE peryjaTHBe Y KOHTEKCTY OBOT MPHHIIMIA Tpeda
nohwn oz oreHe a caMo MOTYhHOCT /1a ce Makap MOCPENHUM MyTeM, oMoryhn
npuUMeHa IpHHIMNa npenocTpoxkHocTr y nmpaBy CTO 3aciyxyje MO3UTHBHY
npenTuMUHApHY olleHy. [‘eHepaHo rienano, Hajeeha 3aciyra npuHIKIIA TPEIo-
crpoxHoctH y mpaBy CTO je To mITO je ycrieo Aa NoKaxke 3a0pHHYTOCT jJaBHOCTH
1 MICKa)Ke JISTUTUMHOCT TIOTpede paBopr30Barha 3alITUTE jJABHOT 3/IpaBJba M KH-
BOTHE CPE/IMHE Y OIHOCY Ha KpaTKOpOYHE KOMepLnjaiHe HHTepece y MeljyHapo-
HOj TproBuHu.*’ 300r Tora ce Moke pehu na ce paau o0 MO3UTHBHOM HCKOPAKyY

para. 34.) C npyre cTpaHe, ANeiaioHo TEJI0 HIje TEPMUH ,,[IPUBPEMEHO"* KOPUCTHUIIO Kao Moce-
0aH 3aXTeB, aJli je CMaTpPao Jia CBa YSTUPH eJIEMCHTA MOpajy OMTH UCITyHeHA 1a 01 ce aaTa Hepa
MorJIa KBaau(UKOBaTH Kao ,,ipuBpeMeHa Mepa““ mpema wiany 5.7 CIIC-a. (Appellate Body Report,
Japan — Agricultural Products, para. 89).

4 Vnop: B. Eggers, 192.

4 Vmop: B. Eggers, 194-195.

4 Vnop: M. Wagner, 737.

46 Yrop: M. Wagner, 713.

47 Vnop: R. Andorno, 16.
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peMa CTPATEIIKOM IUJbY YCIOCTaBJbamha PAaBHOTEXKE H3Mel)y jaBHOT 31IpaBJba,
eKosioruje u tudepanusanuje MeljyHapoaHe TproBuHe,*® moceGHO Kaaa ce oH
yropenu ca mpuctynoMm y TATT-y u3 1994. ronune.

VY npaBy CTO, 6a3uyHu KOHIENT 100Hja ApyTraunjy U3BeIeHH OOIHK U ca-
JIPKUHY TIyTeM MPUMEHe TPEIU3HO JIePUHUCAHUX YCIIOBA MPUMEHE MPHHIINIIA
npenoctpoxxknoctu y npasy CTO. To moceGHO Baku 3a yclioBe Be3aHe 3a o0aBe-
3y mpubaBJbarba JOJATHUX HH(OPMAIIHja HEOTXOAHUX 32 00jEKTHBHHU]Y TIPOILICHY
pHU3MKa, Kao U 00aBe3y MPEHCIIUTHBAKbA JaTe Mepe Y pa3yMHOM BPEMEHCKOM
nepuoy. Mlako TakBe akTHBHOCTH OOWMYHO MpaTH MpUMEHA TTPUHIINTIA [TPENIO-
CTPOXXHOCTH, OHH y 0a3UYHOM KOHIICTITY HE MPEACTaBIbajy MpaBHE YCIOBE 3a
BEroBo kKopumheme. JacHo je 1a oBe MoguQHUKaInje HajBehuM IeioM pedIiekTyjy
YHILCHUITY J1a CY JaTa MpaBuiia JOHETa Y [UJbY YKIamabha TPrOBUHCKUX Oapu-
jepa u ma 6u ce moxcTakiaa Mmehynapomua Tprosusa.

VY tom by 1 npaBuia CTO koja 1ajy npaBHY OCHOBY 3a IPUMEHY TPUH-
[HI1a TPEAOCTPOKHOCTH TIOJIEXKY OIMIIITUM OrPaHHUYCEHUMA TPUITHKOM ITpUMeHe, "
a TO je MPaBUJIO J1a Ce MOPajy IPUMEHUTH Y KOHTEKCTY CriopazyMa 0 CaHUTapHUM
1 (DUTOCAHUTAPHUM MepamMa U MOJI ’beroBUM yclioBuMa. [Tociennvno, 0BakB mpu-
CTYII OTe)KaBa eEeKTUBHO OCTBAPHUBALE IPUHIIHIIA TPEIOCTPOIKHOCTH U CBAKa-
KO yMambyje OIcer NOTeHIIMjallHe MPUMEHE MPUHITUIIA TPEJOCTPOKHOCTH. Tako
MCKa3aH, OMPe3aH, MPUCTYI y MPUMEHH MTPUHIIUIIA TPEJOCTPOKHOCTH, ! [0 CBUM
CBOJUM KOHCEKBEHIIaMa C€ HE YMHHU IMYHOIIPABHUM OTEJIOTBOPEHEM IMPUHITUIIA
PEIOCTPOKHOCTH Y 6a3HYHOM CMUCITY.>

Y HemocTaTKy Hpemu3HujuX oapendu Cropasyma 0 CAaHUTapHUM U QUTO-
CaHHUTApHUM Mepama , CaJipyKUHa U OIICeT IPUMEHE MPHHIUIA Ce J0aTHO OUTHO
yoOmuuyjy mpakcoM pemasama crioposa y CTO.3 ¥V maroj mpakcu, HHTEpIIpeTa-
1ja caapXKMHE U IPHMEHE OBOT IPUHIINA 100Hja TOAATHO U3MEHCHHU H 110 Ipa-
BHITY, PEIYKOBaHU]U OOJUK U PECTPUKTHUBHU]Y CaIpKUHY. Tako HaIpea H3HETO
TyMaueme y npakcu pemasama criopoBa CTO y morneny HEIOBOJBHOCTH pelie-
BaHTHUX HAyYHUX JI0Ka3a MPEACTaBIba PECTPUKTUBHUJH OTICET MPUMEHE TPUH-
nuna npenoctpoxxknoctuny npaBy CTO y ogHocy Ha 6a3uyHM KoHIEeNT. MehyTum,
U 1aJh€ HUCY MOTIYHO U MPEIHU3HO HCKPUCTAINCAHN 3aXTEBH TE MpaKce,>* Tako

48 Akawat Laowonsiri, ,,Application of the Precautionary Principle in the SPS Agreement”,
Max Planck Yearbook of United Nations Law, Volume 14, 2010, 567.

4 Vnop: J. S. Applegate, 239.

30 ITa ce 4. 5.7. He MOYKe KOPHCTUTH 3a n30eraBambe HOPMAITHOX TyMauere oxpendu CIIC-a
je motBpheno onnykama Amnenamnronor Tesna CTO. 1. Yoop: Cheyne, 5.

3! Viop: Cai & Kim, 14.

52 Vnop: M. Wagner, 741.

33 Uctu je cinyuaj u y nojennHuMa apxkasama. O natoj npakcu y Mahapckoj: Istvan 1. Olajos,
,Princip predostroznosti u praksi madarskog Ustavnog suda i povezane poljoprivredne inovacije*,
36o0pnux pagosa IIPHC, 4/2019.

3+ Vnop: R. Andorno, 15.
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Jla 0CTaje YUTaB HU3 HEIOPEUCHOCTH Y OBOj OOJIACTH U TO TIOCEOHO Y TIOTIIeTY
Hay4YHEe 3aCHOBAHOCTH.>

ITocTojehn HOpMaTHBHY OCHOB U TIpakca pemnaBama croposa y CTO moka-
3yjy Ja je IpUHIHI IPEI0CTPOKHOCTH TOOHO CBOjY HOMUHANHY noTBpay y Cro-
paszyMy o CAaHUTAPHUM U (PUTOCAHUTAPHUM Mepama ajiu y BeoMa crieluGuaHoMm
Y OrpaHu4YeHOM 00MuKy. DaKTUYKH c€ KOHCTUTYHIIIE CONICTBEHA Bep3Hja IPUH-
HTa mpexocTposkHocTH. OHA ce MOYKe OKBaIM(PUKOBATH Ka0 KOHIICTIT Sui gene-
ris KOju CBOjy MpUMeHy 100uja y Mel)yHapogHOM TProBUHCKOM mpaBy.>® IIpu
TOME, OH TOOWja PeIaTUBHO YCKY Caap)KUHY Koja He oMmoryhaBa apskaBama ga
aJICKBaTHO pearyjy y cuTyalijama peryiaiuje pu3rka Koje oKp1Ba JIaTH IPUH-
nut. To je mak cynpoTHO MHTEHIHjaMa 6a3uIHUX Mel)yHApOTHUX €KOJIOMTKUX
JIeKJIapaliija O ’EeroBOj eKCTEH3MBHO] TPUMEHH.

MelyTum, nmpakca peniaBarma ClopoBa je TOTBPIUIIA Ja YaK H OBAKO Pey-
KOBaH IPUHLUII IPEIOCTPOKHOCTH HUjE HALIA0 CBOjY e(heKTUBHY MPUMERY, jep
y MPaKCH pellama CIopoBa HHUjeIHA MPUBPEMEHA Mepa U3 WI. 5.7. HHUje Jo0uIa
MpaBHY NOTBPAY AmNenanuoHor Tena. To je HaBeJo MojeJuHe ayTope 1a HCKaxy
JIOCTA pajIKaiaH CTaB Jja YIIPKOC CBUM Ha3HaKama M IpOMeHaMa, TIPUHITHI TIpe-
JOCTPOKHOCTH OCTaje U najbe HecnojuB ca mpaBuwiuma CTO. OBo MULIIbEHwE
MMOTKPEIJbYje jelHa OCHOBHA UM-eHHIa. HamMe, nprkaBe Koje ce Mo3uBajy Ha
MPUHITUII TPEIOCTPOKHOCTH Y 3HAK 3aIITUTHE MOJIMTHKE HUKAJIa HUCY YCIIese y
cBojuM 3axTeBuMa.>® CrcTeM M3y3eTKa OBOT clopasyMma, IpemMa mpuxBaheHuM
TyMaueHhUMa 3aXTeBa YBEK JOBOJbAH JIOKA3 3a MOCTOjalkbe PU3UKA, TE HA Ta) HAYUH
HCKJBYyUyje MPUMEHY MTPUHITUIIA TIPEIOCTPOKHOCTH, KOJU je Be3aH 3a CIydajeBe
MOCTOjarba HAy4YHE HEM3BECHOCTH. Y TOM MOTJIeAy je MOCEeOHO MITyCTpaTUBaH
cnyuaj EK-Asbestos.>

4. IIEPCIIEKTUBE [IPUMEHE ITPUHIIUITA
[MTPEAOCTPOXHOCTHU V¥ ITPABY CTO

4.1. HoBe TexHoJIOTHje M TPUMeHA MPUHIUIA NPEeAOCTPOKHOCTH

HoBu TexHOONIIKY pa3Boj Jaje HaM MOryhHOCT /]a HAHECEMO LITETY He CaMo
nocrojehum Beh u Oyayhum rerepanmjama y 001acTv )KHBOTHE CPETUHE U jJaBHOT

3 Vnop: I. Cheyne, 5.

36 Vrop: 1. Cheyne, 5.

STV un. 15. Puo Jexnapamuje Kondepennuje VH 0 )KUBOTHO] CPEIMHH U pPa3BOjy HHCHCH-
THpA S€ Ha LIMPOKOj MPUMEHH [IPUHIIKIA IPEIOCTPOKHOCTH, jep e HABOIM ,,/1a OM Ce )KUBOTHA
cpeauHa 3alITUTHIIA, 3eMJbE MOPajy, Y CKJIaTy ca CBOjUM MoryhHOCTHMa, y ITO Behoj Mepu mpu-
MEHHUBATH IPEBEHTHBHE Mepe.*

38 Vnop: E. Vecchione, 156.

39 Tzvestaj o slucaju EC — Asbestos, VT/DS135/AB/R, par. 167.

775



[Hparo Jb. lusibaxk, [Ipumena tipunyuiia iipegociupodichociuu y iupagy ceeticke... (CTp. 765-782)

31paBiba. M3a30B cyouaBama ca HEM3BECHUM PH3HIIMMA JIAHAC MOCTaje CBE Y-
TEeHTHHU]jU 300T yOp3aHOT TEXHOJIOMIKOT Pa3Boja y MOCIEABUM JelieHrjama, a
KOjU CTBapa MOTEHIIMjaTHO IMTeTHE eekTe Oe3 mpecenana, ca riodaaTHuM Ju-
MeH31juMa,%” jep MOTy Ha HEMOBPATaH HAYMH HAIITETUTH 3APaBJby U QU3HIKOM
WHTETPUTETY YATABHX TOITYJIAIIH]a H )KUBOTHO] CPEIUHU TIIaHeTe (Boma, aTMocde-
pa, KiauMa, OuJbKe U )KUBOTHISE). [[puMepn U3 CKOpallke PaKkce TO HIyCcTpyjy,’!
a OIMacHOCT ce cBe BHIIe yBehaBa %2 1Mo pasHMM OcCHOBaMma, YKJIy4yjyhu U Kiu-
MaTcKe MPOMEHE ca CBUM HBUXOBHM MOCIeIUuaMa HiTh 3aralembe o1l eHAOKPUHUX
Jqucpymropa.t?

TakBa rio6anHa KpeTama MOCIeJUYHO javyajy 3Hauaj IPUHLUTIA TPEA0CTPO-
’KHOCTH,* jep OH HHUje HHUIIITA Makbe HETO MMO3MB Ha OMPe3 Kajia ce pajn O TEXHO-
JIOrHjaMa Koje MOTy OMTH MOTEHIUJaTHO IITETHE MO jaBHO 3/1paBJbe U KUBOTHY
cpenuny.®

JacHo je na cam Ga3MyYHU NPUHIUI MPEIOCTPOKHOCTH HE HYIU yHAIpPen
onpeheHo pememne 3a CBaKu HOBU TIpo0JIeM Koju MoKpehe HayuHa HECUTYPHOCT.
CynpoTHO TOMe, OH je camMo BoAehH MPUHIIHII KOjU TIPY’Ka KOPUCHE KPUTEPHjyMe
3a ogpehuBame Hajpa3yMHH]ET TIpaBIa IeIoBama y CyodaBamy ca CUTyalrjama
NOTEHIjaJIHOT pu3KKa. ONTHMaIHU HUJb j€ CBAKaKO IPOMOBUCAE H €EKTHB-
Ha IpUMEeHa KOHIIeITa npeaocTposkHocTh y paBy CTO, koju he ogropoputu
CHa)KHUM H3a30BUMa KOje HOCH TEXHHUYKO-TEXHOJILIKHU pa3Boj. Moxkemo pehu na
je OBaj IMPUHIINII ,,IPEYCIOB WK ,,KJBYUHH TeMeJk °® oxpkuBor pa3soja. OH
MpeacTaBiba MOKYIIa] TpOHalaKeha HHCTPYMEHTa Koju 00e30ehyje nodap kBa-
JIUTET KUBOTA 3a cajaIibe u 0yayhe reeparje,’ oMHOCHO KOjH ,,3a0BOJbABA
norpede cagammboCcTH 0e3 yrpoxkasama cnocooHoctn Oyayhux renepanuja na
3a710BOJBE COTICTBEHE TIOTpede”.

Haueno nperocTposKHOCTH je JalieKo 0 aHTUTE3€ Hay LU WIIN TEXHOJIOMIKUM
nHOBanujama. Mima 3a muss TpOMOITH]y aITePHATHBHUX HAUWHA Pa3Boja (CUTyp-

% Vmop: R. Andorno, 11.

1 HajHOBHj| 1 MO3HATH IPUMEPH MTOTCHIIMjaIHMX OMACHOCTH CY KOH3yMallhja TeHETCKH
MoAM(HUKOBaHE XpaHe, ynoTpeda XOpMOHa pacTa y y3rajamy CTOKe, 00JecT ,,IyIuX KpaBa“, KO-
puurheme [1BI-y urpaukama. Yop: R. Andorno, 12.

92 Mcto Tako, mpor3Bohaur XeMHKaHja CTBOPHIIH Cy BEIMKH OPOj TPOU3BO/IH 3a MOJHOIPH-
BpenHe, papmaneyTcke, NpohecHOHANIHE U PEKPEaTHBHE CBPXE KOjU H3a3UBajy CyMIby J1a MOTY
OWUTH PU3UYHU 10 ET3UCTEHIIN]Y JBY/IH, JKUBOTUbA WK Ousbaka. Ynop: M. Wagner, 750.

03 EHIOKpUHH JUCPYIITOPH Cy CYTICTAHIIE KOje U3a3uBajy 3abpuHyTOCT (eHT. Substances of
Very High Concern — SVHC). Oe cyncraHIe cy kiacnupuKoBaHe Kao CyICTaHIE KOje JOBOJE 10
nopemehaja paja eHIOKPUHOT CHCTEMa HIIH 1ajy TI0BOJIA 3a MoJjeAHaKy 3a0puHyTocT. OHE MOy
HEraTHBHO YTHUIATH Ha Pajl XOPMOHCKOT CHCTEMa, a CAMHM THM U Ha pa3Boj U (yHKIIMOHHCAHE
JBYICKOT opranu3ma. Ymop: M. Wagner, 762.

% Ymop: M. Wagner, 759.

% Vnop: R. Andorno, 11.

% VYrop: Cai & Kim, 1.

%7 Vnop: R. Andorno, 12.
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HUje W YACTHjE€ TEXHOJIOTH]e) KaKo OM ce OCHUTypao J00ap KBAJIUTET KUBOTA
cajaimuM 1 Oynyhum renepanujama. Mehytum, mocraBiba ce MUTAHE KOITHKO
he mpaBo CTO, y KOHTEKCTY OBOT MMHTamka, ONTH oATroBapajyhe.

[IpeTxonHa aHa M3a je MOKa3ala Ja NPUMEHCHH KOHLENT PUHIIUIIA IIpe-
JOCTPOXKHOCTH HE J]aje ONTHMalIaH OJrOBOP Ha YPreHTHE M KOMIUIEKCHE 3aXTEBe
oBe Marepuje. [IprxBarame OBOT MPUHITUIIA Y PEYKOBAHOM OOJIMKY, TTOCEOHO HE
3a710BOJhaBa MHTEPECE JaBHOT 37IpaBJba, KOJH 3aCIyXKy]y MPUOPUTEHTAH TPET-
MaH.%® KOHTHHYHpaHU Hampenak OMOTEXHOJIOTHje U CBH HEMPEIBHUIUBH JTyTO-
pouHu pu3uiu®® TOr mporeca, CHa)XKHO apryMEHTY]y HaBEICHO 3aarame. bBuTHO
OorpaHUYaBamke IMPUMEHE OBOT MIPUHITUIIA Y BUY IPUBPEMEHOCTH, a KOTa Ipare
3aXTEBH 3a JIOMATHUM WH(]OpMaIiijama 3a 00jeKTUBHHU]Y TIPOIICHY pHU3HKa Y pa-
3YMHOM POKY, Y3 PECTPUKTHBHY MPAKCy TyMauckha, CBAKAKO HUCY aJIeKBaTaH
onrosop CTO Ha cBe Behe pu3uke Koju HY>KHO TIpaTe 0Baj IMPaBIl TEXHOJIOIIKOT
pasBoja.

4.2. Moryhu npaBuu enoBama

W3 Hanpen u3lI0’)keHUX CTaBOBA jacHO je Jia rmoctojehu u3BeaeHn KoHIENT
npuHnuna npegoctpokHoctr y CTO HUje mocTaTaH HU TPEHYTHHM MTOTpedama,
Ta Ce CTOra He MOKE YOIIITE TOBOPUTHU O BbETOBOj CIIPEMHOCTH Jia OATOBOPH pa-
ctyhuM n3a30BHMa KOjH ce TIOCTIeANTHO yBehaBajy ca TEXHOJIOMIKAM pa3BojeM,
HaKo O TOME MOCTOje U ApyTradnju CTaBoBH.”

Y TakBOj CHUTyaIHju C€ OCHOBAHO IMOCTaBJha MUTAKE KaKo IIpeBa3nhu Hea-
JISKBAaTHOCT TpeHyTHOT npaBHOr pexkxuma y CTO, koju ce kapaKTepulle yrpaBo
HE/IOCTATKOM (hOPMAITHO TIPABHOT OCHOBA 32 MPUMEHY TIPUHITHTIA TPEIOCTPOKHOCTH,
a KOje Kao TaKBO HUje y CTamy Ja IPYXKH jeTHO00pa3aH OJ[rOBOp Ha TEIIKa ITUTa-
a Koja IMPon3Ia3e U3 yrnoTpeode HOBUX, OTCHITHjATHO IITETHUX TEXHOJIOTH]a.

HoBu ycioBu nuktupajy apyraunju npuctyi. CyoueHa ca HEU3BECHHM PH-
3UIIMa, MYAPOCT IMOJIMTHYKHX BIIACTH CACTOJU CE Y TIPOHAIAKELY oaroBapajyhe
paBHOTE)KE U3Mel)y JIBe Kpajibe MO3UIIH]e: C jeIHE CTPaHe UPAIMOHAITHOT CTpaxa
0/ HOBMX TEXHOJIOTH]ja U3 pa3Jiora ImTo ¢y HOBE U C JAPyTe CTPaHe, HEOJTOBOPHOT,
MACHBHOT OJIHOCA ITpeMa ITPOU3BOIUMA UJIH aKTUBHOCTHMA KOjU OU 3a1CTa MOTIIH
OouTH mTeTHH.”!

Ha natum ocHoBama, Moryhe je pasMHIIbaTH y HEKOJIMKO MpaBara.’?

% Vnop: A. Laowonsiri, 573.

% Vrop: B. Eggers, 188.

70 TTocToje MUIIIBbEA J1a je ocTojeha nmpakca mpuMeHe JaTor IpUHUIKIA (IIeKCHONIIHA,
parMaTH4Ha ¥ CaMo UMa OIIPe3aH IPHCTYIT HEN3BECHOCTHMA KOje KapaKTEPHIIY HOBE TEXHOJIO-
THUje MOMyT reHeTCKuX Moaudukamnuja. J. S. Applegate, 248.

7! Vnop: R. Andorno, 11.

72 Ynop: M. Wagner, 765.
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[IpBH je mpuCTyT OX clTydaja 1o CiIydaja, KOju MoJapa3yMeBa 3aapKaBame
noctojeher peryiaTopHOT OKBUPA, aJTl Y3 HHTEPIPETATUBHY €BONYIH]y Koja he
OJIroBapaTu HOBUM noTpebdama. OBaj MPUCTYII TMOJIa3H O CTaBa Ja MPUHIUI
npeaocTpoKHOCTH UMa MHOTo Behu nmotennujan y npaBy CTO Hero mro ce To
yoOH4ajeHo OCTBapyje U MOCTOje MEXaHU3MHU KOje OU Taj MOTEHIIU]jaJl peain30-
Banu. To Ou 6mio Moryhe octBaputu kopuctehn yoOuvajeHa npasuia Tymade-
Ba Me)yHapoaHUX yroBOpa M y CBETIY pa3jallilbeha YTOBOPHOT KOHTEKCTA,
HETOBOT IIpeMeTa U cBpxe. M mopesn koieO/bUBOCTH y CTaBOBHMA, 3HA4Yaj U
notpeda eBOIYTHBHOT TyMauema nocrojehux npasuna CTO anoctpodupana je
W caMa Ipakca pelaBama cliopoBa, Koja jep anoctpodupa norpedy na ,,ce npa-
Buna CTO Tpebajy TyMauuTH y CBETIIy CaBpeMeHe Opure 3ajeHULE Hapoa O
3alITUTH U 04yBarby KUBOTHE cpeaune.”’ [locrojehy KoeO/BUBOCT IIpaKce y
pemasamy criopoBa CTO y Tom norneny je moryhe mpeBiagatu ako 61 ce prH-
UMy TIPaBHE MPEIOCTPOKHOCTH U3PUUUTO MPU3HAO MPABHH CTATYC OIIITET
Havesa mehyHapoaHor npasa.’* TpeHyTHO Baxxehu CTaB je 11a je TO ,,HenmoTpeOHO
a BEPOBATHO U HEMIPOMHUIILBEHO MOKYpHBarbe™ > U 1 joIll HeMa ay TOPUTaTUBHUX
OCHOBa 3a ie(hMHUCakE KOHAYHOT cTaBa. Ha OCHOBY IaTHX cTaBOBa, 10Caalllbha
npakca pemaBama cropoBa y CTO je UMIIUMIUTHO TpeTHpalia MPUHIHUI Tpe-
MIOCTPOKHOCTH Kao Moryhu mpucTyt, a He kao obaBe3yjyhe mpasmio. Kpyn-
jaJTHU apryMeHT 3a IIPOMEHY cTaBa OM Morao OWTH IIMpOKa MpaBHA pacpocTpa-
HCHOCT IPHHIIUIIA PEIOCTPOKHOCTH Ha HAIIMOHATHOM M Mel)yHapoTHOM HUBOY.
HMako 3a caja 0 TOME He MOCTOjU CarjacHOCT Y Teopuju’® To 6u oMoryhuio me-
rOBY TUPEKTHY npuMeHy y npaBy CTO uumMe 61 ce HAYMHHUO TOJATHU UCKOPAK
y 0BOj 00J1aCTH.

C 0063upoM Ha ToTemKkohe y MpoHaTakewy oaroBapajyhe paBHOTEKE H3Me-
by npaBmiia o tnbepanu3anyju TProBUHE U MOJTUTHKE 3aIITHTE )KUBOTHE CPEIH-
He, B)KH M OIICHA /12 j€ HETPUMEPEHO J1a Ce TaKBa 3Ha4YajHa MIUTarba MPEIyIITajy
[Maneny n Anenaunonom teny CTO. HerarnBHa cTpana oBOT pelierba je 1 TO IITO
0u 1 Jajbe 0cTao MpodiieM U30CTaHKa CHCTEMCKE peryialinje 1 lbheHe KOXepeHT-

73 Appellate Body Report, US—Shrimp, supra note 76.

4 Vnop: Xiang Kong and Hong-ling YANG, ,,Green Trade Barriers and the Protection of
Global Ecological Environment.“ World Regional Studies 2010, 88.

75 HaBelleHH HPUCTYTI j€ CIIY’KHO U Kao OCHOBA 3a oapeheme y ciydajy kopuinhiermha reHeT-
CKH MOIU(HUKOBAaHMX opranuzama. ¥ cirydajy kopunrhema 'MO texnonruje, EK ce Takohe mo-
3BaJjia Ha IIPUHIHII IPEJIOCTPOKHOCTH Ka0 ,,[TyHOIPABHHU U OIIITH IPUHIKI Mel)yHapogHOTr pa-
Ba‘“. [lanen je moHaBsbajyhu ctaBoBe u3 cirydaja EK-xopMoHu, yTBpAmIIo 1a je 1ebara TOM IUTamy
y TOKY U JIa je PaHoO 3a 3ay3yMame JeDUHUTHBHUX CTABOBA.

76 Hek MCTpaKMBauH CYTEPHIILY [a je MPUHIUII TPEAOCTPOKHOCTH IpepacTao y y mehy-
HApOJIHO MPaBHU MPUHIUN KOjeT HUjeIHa 3eMJba HE MOXKE J1a C€ OJIpEKHE, MOCeOHO 300T KHEerose
npuMeHe y OpOojHUM MYJITHJIATEPAIHUM yropopumMa. HacynpoT Tome, MoCToje MULIIBEHA J1a OH
jOUI HHUje TMPEero3HaT Kao OMIITH NpuHIuN y MehyHaponHowm mnpasy. lupe: Cai & Kim, 1.
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HocTH. Mmak, ynpkoc CBUM OBHM IPUTOBOPHMA, U JaJbe C€ YNHU J1a TIOCTyIaK
pelaBama criopoBa Ipyska HajooJky OIIHjy — 0ap kKao mpemomrhyjyhu Mmexannzam.
He camo 1a je mako moctynan, Beh u uMa jokasany epekTuBHOCT.” MehyTum,
MoOryhHOCT peanu3ainuje oBOT MOJeNa pellaBama AaTor npodiema, ycie, Belu-
KHX Hecllarama OKO BpeAHOCTH, MHTepeca u mpuopuTtera n3mely unanuma CTO,
HYXHO yMarbyje MOTyRHOCT HeroBe PUMEHE Y ITpakcu.’®

Jpyru mpasari mopa3zyMeBa Hamorpaamy moctojeher mpasuor okBupa CTO
Y TO y HEKOJIMKO Mojiesia. TeXHHUKHU HajuuCcTHja omirja Ou Orta m3MeHa u Kpe-
Mpambe YBPCTOI IPABHOT OKBUpa 3a npuHLHUI npepocTpoxkHoctn y CTO. OBo je
MaJio BEpOBaTHa OILHKja C 003UPOM Ha XPOHUYHH MPOOJIEM HecarJacHOCTH Jp-
xaBa wianuia CTO. 7 To noruuku Baxku u 3a MOryhHOCT Ja ce moctojehu npas-
HU OKBUP HAJIOTPajIy.

VY TakBUM yCIIOBHMa, HE3aBHUCHO /1a JIH CE PaJiv O TAPIHjaIHOj HIIH CHCTEM-
CKOj TIpaBHOj peryJaTUBH, Kaja Cy BepoBaTHOhe /1a ce 70 ’hHX JI0h)e Mae, Mory-
he je pazmunbaT 1 0 TpeheM IPHUCTYITY, a TO je U3pajia HOBOT ILTy pHIIaTepaTHOT
crniopazyma u3BaH cucrema CTO. Y npormmpenoj Bep3uju 0Baj MPUCTYT OU YKIbY-
YMBAO U MPEMEIITAlE U CETMEHTHPAHO MPEMyLITalkhe CIOPOBa U3 OBE 00JIACTH
npyrum nHctuTynujama nzsan CTO, kao mrro je Hip. MelhyHapoanu cyn 3a mpa-
B0 Mopa.®? MeljyTim, oBakBa KOMIUIEKCHA TpaHCc(opMalrja 300T TeKHHE CBOJUX
IPOMEHA MMa HajMarbe [IaHCH 3 PeaTU3allHjy.

He3aBuCHO 01 HEM3BECHOCTH Yy MOTJIEAY BUXOBE pealin3alyje, y calpiKuH-
CKOM CMHCITy je OMTHO poduiIncaTi TakBa HOpPMaTHBHA pellieha Koja Ou oHe-
Moryhuia jaa moctany mpeaMer 3J0ynorpede KojoM O ce OHU MPETBOPHIIH Y
HOBE O0JIMKE HEONPaBJIaHuX TPropuHckux Gapujepa.t! IloceOHy naxmy Ou Tpe-
0aso JaTH peryincamy MUTama CaIpKUHE Mepa Koje MOTY Jia ce TIPeay3uMajy y
[IMJBY 3aIITUTE OJ1 HEM3BECHUX pu3nka. Huje 3a0pana jemnau moryhu onroBop y
TUM cutyanujama. [lorpeOHo je yTBpIAUTH U3HHMjaHCUPAHU CUCTEM KOjUM CE€ HE
Tpeda y MOTIYHOCTH OJPHULATH O MOTEHLHjaIHO KOPUCHE TEXHOJIOTH]E, ajlu
TaKo J1a ce ONTUMAaJIHO MHHUMH3HPAjy o4eKuBaHe mTeTe. [locTr3ame mpomnop-
[IMOHAJIHOCTH Y TOM IroJieay 6u 6uo Moryhu xesbenu cranaapi.t?

77 Yrop: M. Wagner, 768.

78 Vrop: 1. Cheyne, 18.

7 Vnop: M. Wagner, 767.

80 Viiop:Ryan L. Winter, ,,Reconciling the GATT and WTO with Multilateral Environmental
Agreements: Can We Have Our Cake and Eat it Too?*, /1 COLO. J. INT’L ENVTL. L. & POL’Y 223
2000, 252.

81 Illupe 0 HOBMM T3B. 3eJICHMM TProBUuHCKUM Oapujepama: Nicholas Kalaitzandonakes,
,Cartagena protocol: a new trade barrier.”“ Regulation 29, 2006; Eric Neumayer, “Greening trade
and investment: environmental protection without”, Routledge, 2017.

8 Vnop: J. S. Applegate, 253.
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5. 3AKJBYHAK

OreHa jomera mpuHIMna npepoctpoxxkaoctu y mpaBy CTO je oTexana ycien
HETIOCTOjarbka aJIeKBaTHE IPaBHE OCHOBE, AJIM M HE3A0KPY KEHOCTH U HEKOXEPEHT-
HOCTH IpaKce pelliaBama CIIopoBa Y OBOj OPraHU3aIlHjH.

Wnak, MoXe ce 3aKJbYYHTH Ja H3BEACHH KOHIIENT IIPHMEHE TPUHITUIIA ITpe-
JOCTPOKHOCTH M Her0OBa MHTEPIIpEeTalrja y IPaKCH pellaBama CriopoBa pey-
KYjy OIICeT HeroBe MPUMEHE Y OJHOCY Ha 0a3MYHU KOHIENT. TakBO CTame Mo-
ceOHO HEe MOXKE JIa OJITOBOPH MOTpedaMa TEXHOIOUIKOT Pa3Boja KOju HEMHUHOBHO
JIOBOZIM J10 YBehaHOT pu3MKa y TOTJIey yTHIAja Ha JKUBOTHY CPEINHY, 31PaBJbe
Jby/IM ¥ OUJbHU U JKUBOTHEGCKH CBET. Y TAKBHM OKOJTHOCTHMA KaJia pacTe 3Hauaj
MPUMEHEe OBOT MPUHITUIIA TOTPeOHO je mporahu oxroapajyha mpaBHa pemiema
kojuma he ce 00e30e11TH BIUXOBA ONITHMAITHA TPUMEHA. Y TOM KOHTEKCTY, MOT'Y-
hu cy pa3nuauTH MO JIeTI0Bamka, ca CBUM CBOJUM OrpaHnYemuMa. MehyTuwm,
HN3BECHOCT YCIICIIHC MPUMEHE CBUX OBUX MOZ[CJ'Iaje BpPJIO CIIOpHA, 3BOI"' BEJIMKUX
pasirKa y CTaBOBMMa 3eMaJlba WIAHMIIA, HAKO C€ Kao HajeMKACHUJU MOJIET U3-
JIBaja MHTEPIIPETATHBHA €BOJIYLIMja ITpaKce peliaBama CropoBa.
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Application of the Precautionary Principle in the WTO —
Reaches and Perspectives

Abstract: The paper discusses the legal basis for the application of the pre-
cautionary principle in the WTO law, and determines the specifics of its application
in relation to the basic concept of the precautionary principle. Special attention
is paid to the analysis of the reach of this application in terms of opening up the
optimal environmental protection. The paper also presents proposals for future
normative solutions in this area with the aim of achieving an appropriate balance
between the interests of international trade liberalization and environmental pro-
tection and accomplishing of the concept of sustainable development. With all the
limitations related to the lack of adequate legal basis, but also the incompleteness
and incoherence of the dispute resolution practice in the WTO, it can be conclu-
ded that the derived concept of application of the precautionary principle and its
interpretation in the dispute resolution practice reduce the scope of'its application
in relation to the basic concept. Such a situation cannot meet in particular the
needs of technological development, which inevitably leads to an increased risk
in terms of impact on the environment, human health and flora and fauna. In such
circumstances, when the importance of the application of this principle grows, it is
necessary to find appropriate legal solutions that will ensure its optimal application.
In this context, different models of action are possible, with all their limitations,
the realization of which is quite questionable.

Keywords: precautionary principle, WTO, environmental protection, inter-
national trade, Agreement on Sanitary and Phyto-sanitary Measures.
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