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TEOPUJCKU U ITPAKTUYHU ACIIEKTHU
I[TPUMEHE HAYEJIA NE BIS IN IDEM
V ITPABY EBPOIICKE YHUJE®

Canceinak: Haueno ne bis in idem kao jegno og najuepuhe yiiemesHux
UpasHux Upasuna, WUpOKo je pertyaucano u36opuma yHyupaureel u mehynapog-
Hot ipasa. Ilo ceojoj iipupogu, witiuiiu tiojegunye og geoCiupyKol 10merba 3a UCILO
geno, bez 063upa ga au ce pagu o Upekpuwajy, KpusuuHom gery uilg. Pasnuuuive
ipasne paguyuje, Kao U UCK/bYUUEO HAYUOHAHA KPUSUHHOUPABHA HAGNIEHCHOCU,
goserne cy go ogpehene gusepienyuje mehy gpacasama. Llinasuwe uciiu iipodrem
ilociuojao je gyio u y tipakcu Espoiickol cyga 3a mygcka ipasa. Melyiium, ype-
hemwe 0601 Hauena y oxeupy llpasa EY goneno je ogpehene nosune. Kpajem XX u
ioueiikom XXI eexa gonazu go gemiawHujel pelynucarsa yciosa 3a upumeHy Ha-
yena ne bis in idem. Ilapanenno c wwum iipoyecom, gonowene cy ipecyge Cyga
ilpasge EV, kojum cy pasjawrbene iupaxiiuune guieme HAYuoHAaIHUX Cygoea y 080j
obnaciuu. Ilpecyge cy Haciiane y HoCtyiiKy ognyuudarsa 0 UpeiuxogHom iuinarsy
yuyhenom og ciipane cygosa gpacasa uranuya. Taxo cy yceojenu eadcnu ipece-
ganu, gegpunuwiyhu cywinuncke eremenie og sHaiaja 3a upumeny 3abpane geo-
CUIPYKOT KadICRaB8arsd, KAo HUp. iojam uciiol Kpusuunol geaa. Ha ocnosy ananu-
3€ HOpMatuueHol oxkeupa u peresaniune ipaxce Cyga ilpasge EY, gonazumo go
3aKmyuKa ga ce Hayeno ne bis in idem y Yuujcxkom iipasy twymayu exciieH3u8HO
U ga 3HAUAjHO yiiuye Ha UPesasunIaicerbe QopMatHoCiu HaYUOHAIHUX UPAGHUX
cuciiema, Koje Moty goeeciuu go geoCuipyKol KadCrhasarea 3a UCUo geJio.

* Pan je HACTa0 Kao pe3yTar UCTpaXkKuBama y okBupy [Ipojexra ,,[Ipasua Tpaguunja u HOBU
npaBHU n3a30BU”, unju je Hocuian [Ipasuu dakynrer y HoBom Cany.

171



bojan H. Ty6uh, Credan H. Panojunh, Teopujcku u ipaxivuunu acitexiuiu ipumene navena... (171-198)

Kowyune peuu: ne bis in idem, geociupyxo kasxcrasarve, Cyg tipasge EY, [llen-
leHCKU CUOPA3YM, UCHIO gello.

YBOJI

Hauenna 3a0paHa Bol)era HOBOI MOCTYIIKA Y UCTO] (TIpecylheHoj) mpaBHOj
CTBapH MMa KapaKTep OMIITET MPaBHOT Hadesa, ca MeyHapoJHOM M HalMoHaI-
HOM IIpUMeHOM. Pa3iios3u enemeHTapHe MPaBUYHOCTH JIOBEIH CY JIO Pa3Boja OIILTe-
npuxBaheHor cTaBa 0 06aBe3HOCTH OBOT Hayesa Koje MOTHYE M3 PUMCKOT TpaBsa.!
CBecT 0 He103BOJBEHOCTH IBOCTPYKOT OJTYYHBafha, HAKOH JIOHOIICHAa KOHAYHE
OJIITyKE O CHOPHUM YHH-CHUYHHUM U TPAaBHUM ITUTAKBUMa, YKOPEH-CHA je Kao MpaB-
HO-LIMBIJIN3AIIMjCKa TeKOBUHA. MTTak, y IpaKcu J0J1a3u 10 HHULUPatha apasies-
HUX NOCTYyIIaKa 300T MCTUX YHILEHUIIA, I U 10 JYTIHpamba MOCTyTaKa, Tako
IITO C€ BOJIE CYKIECUBHO. TaKBU NOCTYIIIM MOTY C€ Pa3JIMKOBATH 110 CBOjOj TPH-
poaM — yrpaBHU, TPEKPIIajHI, KpUBHYHU UTJ. Herupama cBojcTBa KOHAYHOCTH
OJITyKa y TIOjeIMHAYHUM IIPaBHUM CTBaprMa, Hajuenrhe ce 0JHOCe Ha KaKbHUBa
Tj. HEZI03BOJbEHA MOHAIIAkba. YMHE MX OpPraHu jaBHE, CYJICKE WU yIIPaBHE BIACTH,
a 'y KBAJIMTaTHBHOM CMHUCJTY OHA 00yXBarajy Jiejia pa3IMYiTOor CTEIeHa Py IITBe-
HE OMTaCHOCTH. Y HOPMAaTHBHOM CMUCITY, HaJJa3MMO MaTepHjaTHOIPaBHE U MPO-
IIECHOIIPaBHE HHCTUTYTE KojuMa je ypeheno npeamerro nurame. C 003upoM Ha
TEMy OBOT pajia, ICTHYEMO YKPaTKO HajBakHUje Mel)yHapoaHOIpaBHE HHCTPY-
MEHTE 3alITHTE O] IBOCTPYKOT KayKihaBarba 3a HCTO aeno. C THM y Be3H, IToceOHO
je BaxkaH acreKT HeonymreHocT oopahama Mel)yHapogHIM TenrMa? 3a 3aITh-
Ty JBYJCKHX MpaBa, moBoioM Beh pa3MaTpaHux npuTyxou. Konauno, y uentpani-
HOM JIeJTy pajia caJpiKaHa je aHaJIn3a CBpXe M HadYMHa IIpUMeHe Havena ne bis in
idem, y npaBHOM cuctemy EBporicke yHuje.

I'enepaino, 0OyxBaT OBOr Hauena ypeheH je MpBeHCTBEHO MaTepHjOM YCTaBHOT
npaBa ¥ KPUBUYHOT TIpaBa’, ajli HaJla3u CHAKaH u3pa3 U y Mel)yHapogHOpaBHUM

! Elizabeta Ivicevi¢ Karas, ,,Nacelo Ne bis in idem u europskom kaznenom pravu®, Hrvatski
ljetopis za kazneno pravo i praksu, 2/2014, 271.

2Y51. 35(2)(6) EBporicke KOHBEHIIM]j€E O 3alITUTH JbYICKUX IIpaBa ¥ OCHOBHUX ciiobona (Eu-
ropean Convention for the Protection of Human Rights and Fundamental Freedoms), ycBojeHa 04.
HOBeMOpa 1950. rogune, ctynuna Ha cHary 03. centem6pa 1953. ETS No. 005. Penryonuka Cpou-
jaje unanuna ose Kousennuje (,,Cit. Jluct CLII" — Melhynaponau yrosopu*, 6p. 9/2003, 5/2005 u
7/2005 — ucnp. u ,,Ci. I'macuuk PC — Mehynaponuu yrosopu®, 6p. 12/2010 u 10/2015) (y namem
TekcTy EBporicka KOHBEHIIM]a O JbyAICKHM IpaBuma); Uit 47(1) AMepruKe KOHBEHIIH]E O JbYACKHM
npaBuma (American Convention on Human Rights, “Pact of San Jose*, Costa Rica), noTnncana
22. HoBeMOpa 1969. rogune, ctynuia Ha cHary 18. jyma 1978. UNTS 1144 (p. 123). Penybnuka
Cpbuja HEje wiaHuna oBe KonBeHmuje.

3V onpeljernm apkaBaMa oBaj MPUHIMIT KOJU(DHUKOBAH je KA0 YCTABHO MTPABO, & HCTOPH]CKH
[OCMAaTPaHO Pa3BHja0 Ce Kao MPUHIIMIT HALIHOHAIHOT, Tj. KpuBu4HOr pasa. John A.E. Vervaele,
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n3BopumMa‘, o kojuma he GUTH peun y majbeM TEKCTY.> YIIpaBO HOPMAaTHBHA M
cyzcka® xapMOHHU3aI[Mja OBOT MUTakba Ha Mel)yHapOIHOIIPaBHOM HHBOY, OMOTY-
hyje npeBasmiiakemhe HOPMATUBHUX W/WJIH MPAKTUYHUX PUTUIHOCTH Y OKBUPY
NpaBHUX cHcTeMa JpykaBa’. Ha Taj HauMH ce HAcTOju mpeBa3uhu T3B. TO3UTHBHU
cyko0 HamexxHocTH. Ha MehyHapomHopaBHOM IJTaHy, TakaB CyKoO HacTaje U3 To-
TpElIHe UHTEPIIPETALINje MPABHIIA O HAJIJICKHOCTH, WIIX YaK 300T JJOCIIS/THE PHME-
He KOHBEHIIHjCKUX MIPaBHiIa O HaJISKHOCTH, YKIbyuyjyhu u cuctem IIpaBa EV.®

,»The transnational ne bis in idem principle in the EU Mutual recognition and equivalent protection
of human rights®, Utrecht Law Review, 2/2005, 100-118, 100.

4 Tlopen u3BOpa KOjH Cy y HEMOCPEIHOj BE3U Ca TEMOM pajia U aHAIU3UPAHH Cy y HACTaBKY
paja, iCTUYeMO 1 JeAMHCTBEHY KOHBEHIIH]Y O ONOjHUM aporama (Single Convention on Narcotic
Drugs), ycBojeny 30. mapra 1961. ronune, koja je crynuia Ha cHary 13. nenem6pa 1964. UNTS
vol. 520, p. 151, vol. 557, p. 280. Penry6nuka Cp6uja je wianuna ose Konsenuuje (,,Cit. Jluct COPJ
— Melynapoasu yroBopu u Apyru cniopazymu*, 6p. 2/64 u ,,Cn. JTuct COPJ — Mehynapoauu yro-
Bopu*, Op. 3/78 — np. 3akon). Y. 36(2)(a) neuHuIIe 1a CBAKO JEJIO0 MOMYT IPOU3BOAR:E, IPUIIPEME,
TPAHCIOPTA MJIM YBO3a HAPKOTHKA, YUUICHO y PA3IMYUTUM JIpXKaBaMa, MPEACTaBIba MOCeOHO
KPUBHYHO Jies10. Tako ce Ha mocpeja HauuH yTu4e Ha MoryliHOCT ipuMene Hadesa ne bis in idem.
Hckibyuyje ce MOryhHOCT alcTpaxoBarma U 0CMaTparba KOHKPETHE CUTyalluje y LeIMHH, Kajia
je IpHCYTHA alcoyTHA IOBE3aHOCT U Mely3aBUCHOCT y U3BPUICHY PA3IMUNTHX JIeJIa y BHIIE
npxkasa. Crangapau Cyna npasae EBporicke yHHje pa3iauKyjy ce o HaBeACHOr uiaHa, Aajyhu
MPETHOCT KOHTEKCTY y KOjeM Ce Jiela BpIle, OAHOCHO MJEHOM TyMaduemy ofipejabama Kojuma je
y OBOM cHucTeMy ypeheHa npumena Hauena ne bis in idem.

5 TapaHuuja npuMeHe Havedna ne bis in idem Huje 06e30eheHa Yak HU Yy HEKUM (eiepaTHuM
Jp)kaBama, y CBETIIy JOKTPUHE ABOCTPYKOI cyBepeHnTeTa. CBaKo peliene KOjUM ce 0Baj IpodieM
IpeBa3niIa3u Mopa Jla yBaXkH cyBepeHe nurepece denepanuje, hefepaHuX jeIHHNLA, ATl U
ontysxenor auia. Adam J. Adler, “Dual Sovereignty, Due Process, and Duplicative Punishment:
A New Solution to an Old Problem”, Yale Law Journal, 2/2014, 482.

¢ TloceOHo je BaxkHa nHTEpakiuja uamely EBporicke KOHBEHIIM]e O JbyICKMM TpaBiMa 1 [1pa-
Ba EV. ¥V un. 6(3) Yroopa o EBporickoj yHHju Tpeno3Hara cy Kao u3pa3 yCTaBHHUX TpaJuLnja Jpika-
Ba wianuua EY, Te npencrasipajy onture npunuurne [pasa EY. (Consolidated versions of the Treaty
on European Union and the Treaty on the Functioning of the European Union — Consolidated version
of the Treaty on European Union — Protocols — Declarations annexed to the Final Act of the Inter-
governmental Conference which adopted the Treaty of Lisbon, signed on 13 December 2007 — Tables
of equivalences), Official Journal C 326, 26/10/2012 P. 0001 — 0390. Tlopen Tora y ui. 52(3) Ilo-
BeJbE 0 OCHOBHUM ITpaBuMa EY ucTakHyTO je kako mpasa u3 [ToBesbe, kKoja cy rapanToBana i EBpori-
CKOM KOHBEHIIM]OM, MMajy HCTO 3HaueHe U INPUHY IpUMeHe kao y EBporickoj kouBeHuuju. [loBessa
o ocuoBuuM npaBuma EY (Charter of Fundamental Rights of the European Union), Official Journal
of the European Union C83. Vol. 53, ycBojena 07. neriem6pa 2000. roause.

7 TloceOHa obenesxja mpuMeHe ne bis in idem HaTa3uMO y IpaBHOM OKBUPY EBporicke yHH-
je. AyTopu ra jour Ha3uBajy ¥ €BPOIICKMM TPAaHCHALIMOHAJIHUM IIPHHIUIIOM, Y OKBUDPY €BPOIICKOT
npoctopa cioboxe, mpase u 6e36enoct. Christoph Burchard, Dominik Brodowski, “Post-Lis-
bon Principle of Transnational Ne Bis in Idem: On the Relationship between Article 50 Charter of
Fundamental Rights and Article 54 Convention Implementing the Schengen Agreement: Case
Note on District Court Aachen, Germany, (52 Ks 9/08 — Boere), Decision of 8 December 20107,
New Journal of European Criminal Law, 3/2010, 311.

8 Maja Munivrana Vajda, “The Trust Is Not Blind — Reviewing the Idea of Mutual Trust in
the EU in the Context of Conflicts of Jurisdiction and Ne Bis in Idem Principle”, EU and Compa-
rative Law Issues and Challenges Series, 2/2018, 324.
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Nmajyhu y BuIy 1a HE MMOCTOjH yjeTHAUYCHOCT Y IPUMEHH OBOT Havela y 3eMJba-
Ma 4iaHdIaMa YHUje’, jefIHO O/ B)KHUX IMHUTaba y Paay je Kako Ta YHCHUIA
yTUYE HA TTUTAkE JIBOCTPYKOT K&KhaBama. Y TOM KOHTEKCTY, HABOJIMMO HajBa-
JKHHje Mel)yHaponHOpaBHE H3BOpE KojuMa je ypeheno oBo nutame. [IpeHcTBEHO
j€ BaYKHO M3BPIIUTH jE3UUKO TyMadeHke M3pasa KojuMa je y ’uMa Ae(pUHUCAHO
(KpUBUYHO) JEI0.

Kan je y mutamy IlakT o rpahaHCKHUM 1 TIONMATHYKUM ITpaBUMa, 3a0paHa IBO-
CTPYKOT Cyhema Hiii KaKiaBama nponucana je y wi. 14(7). Y opuruHainoj Bep-
suju ITakra, Kopuirhe je mojam offence.'® Y ciykx6eHOM IIPEBOIY Ha CPIICKH je3UK
je HaBe/ICHO 1A ,,HUKO He MOe OMTH MOCH UIIH KaXKHCH 300T KpUgUuHOI gena y
Be3H ca KojuM je Beh 6o ocitoboleH kpruBHIle WU OCyheH MpaBHOCHAXXHOM TIpe-
CY/IOM IpeMa 3aKOHY U KPHBUYHOM MOCTYTKY cBake 3emibe. ! nak, y mpeBomy
KOjU je JOCTyIaH Ha WHTEPHET Mpe3eHTAIHju beorpaackor meHTpa 3a Jbyacka
npaBsa, KOju YjeAHO caapKu cyrecTHje y norieny npesoaa [lakrta Ha cprcku je-
3WK, IPUCYTHa je oapelhena pasnuka. Hamme, u3pas offence y oBoj Bep3uju mpe-
Bozia [lakTa mpeBesieH je Kao aeso, 6e3 npuaeBa KpUBUYHO.!? Y TOM KOHTEKCTY,
HCTUIEMO 00jalTikEmhe OBOT MojMa y pedepeHTHOM Black’s Law Dictionary. llpema
naroj AeuHULUjH offence npeacTaBba KPUBUYHO JIEJI0 WIIH MPEKPILA]j, KPLICHE
KPUBUYHHX 3aKOHA, OJTHOCHO KPIIICHE 3aKOHA 3a KOje je mponucana ka3Ha.3

3arum, un. 4 [Iporokona 7 y3 EBponcky KOHBEHIIH]Y O JbYACKUM IIpaBUMa
HOCH HacyoB ,,[IpaBo nma ce He Oyme cyl)eH Nin KaKiEeH JBAITYT y UCTOj CTBApH .
Jedununuja quTHpaHOT YjlaHa IUJBHO yryhyje Ha 3a0paHy y OKBUPY KPUBHYHE
HaJIJISKHOCTH UCTE APKaBe, a Je3MIKH IMOCMaTpaHo, y OPUTHHATY KopHIIheH je
nojam offence. Y npeBoay Ha CPIICKHU je3UK HACTAJIOM MPHINKOM paTuHUKanuje
EBporicke KOHBEHIH]€E 0 JBYICKUM TIpaBuMa, kopuirheH je mojam geso.'*

° John A. E. Vervaele, “Ne Bis In Idem: Towards a Transnational Constitutional Principle
in the EU?”, Utrecht Law Review, 4/2013, 212.

10 No one shall be liable to be tried or punished again for an offence for which he has already
been finally convicted or acquitted in accordance with the law and penal procedure of each country.
Melynapoanu nakT o rpal)aHCKUM U TOIUTHYKUM nipaBuMa (International Covenant on Civil and
Political Rights), UN.T.S., Vol. 999, p. 171., ycBojen 16. netiembpa 1966. roaune, a CTyHo Ha CHAry
23. mapra 1976. ronune. Peny6nuka Cpowuja je unanuna [Taxra (,,Crysx6enu auct COPJ“, 6p. 7/71).

11 3akon 0 patudukanuju MelyHapoaHor nmakra o rpajaHCKUM M MOJUTHYKMM [IpaBUMa
(,,Cnyx6enu auct COPJ“, 6p. 7/71).

12 HaBenienu ipeBot JocTyma je ua: http:/www.bgcentar.org.rs/bgcentar/wp-content/uplo-
ads/2013/02/Me%C4%91unarodni-pakt-o0-gra%C4%91anskim-i-politi%C4%8Dkim-pravima.pdf

13 A felony or misdemeanor, a breach of the criminal laws, violation of law for which penatly is
prescribed”. [lotmyna nedunuimja foctynHa je Ha: https:/blacks_law.en-academic.com/36595/offense

14 _Hukome ce He cMe MTOHOBO CYIMTH HUTH CE€ MOXKE TIOHOBO Ka3HUTH Y KPHBUYHOM TI0-
CTYNIKY y HaJISKHOCTH HCTE JIp>KaBe 3a geio 300r Kora je Beh 6mo mpaBocHaxHO ocnoOoleH nuiu
ocyhen y cknmagy ca 3aKOHOM M KPUBHUYHHUM IOCTYIIKOM T€ ApskKaBe. 3aKOH O paTuUKaUju
EBporicke KOHBEHIIM]E 3@ 3AIITHTY JbYACKUX MTPAaBa U OCHOBHUX €J1000/1a, U3MEHEHE Y CKIIaLy ca
IMpotokomnom 11, ITporokona y3 KoHBeHIM]jy 3a 3aITUTY JbYICKUX IIPpaBa U OCHOBHUX ci1000/a,
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Haenenu eneMeHTH Cy OpeHUIIC OKBUPA TPUMEHE Havena ne bis in idem.
BaxHo je a 1u ce y MeljyHapoiHOM yTOBOPY pajiv o ey (paimby WK CKYITY YH-
CHHUIIA) Y MaTePHjaTHOM CMHCITY, WJTH O TIPOITHCAHOM KPUBHYHOM JIENTy TYMadeHOM
y CKJIQJy Ca HaueJIoM JISTalIuTeTa. JeTHAKO BaXKaH je U 3aKJby4aK O TOME JIa JIU Cy
KOHKPETHOM ofipe1ooM 00yxBaheHU MpeKpIaji, UK HeKa IpyTa KaXmuBa (Ka-
3HeHa) Aena. Ha ocHOBY 110 cazia n3HeTor, 0OCHOBaHO je pehu aa mojam offence, na
1 KOHIIETIT IpUMEHE 7e bis in idem nma mupu o0yXBaT ol KpUBHIHUX JIejIa.

O oBHUM U TakUMa IOCTOjU OoraTa mpakca, kako EBporickor cyna 3a jpy/icka
npasal’, tako u Cyna npasye EBporicke yHHje, 0 4eMy ce TOBOPHU Y IIEHTPAITHOM
JieNy pajaa. 3a pas3liMKy off rope HaBeIeHUX u3Bopa, y [IpaBy EBporicke yHuje Ha-
JIA3UMO HJIEJHO TTOMyIapHE, AT HOMOTEXHUYKH JACTaJbHU]E U jJe3UIKH TTPEIIM3HI]C
cTaHJapie npuMeHe Hauena ne bis in idem. CTora mpucTyInamo Imperieny pejie-
BaHTHUX JIOKyMeHAaTa YHHU]CKOT TIpaBa, ca MoCEOHNM HarjgackoMm Ha KoHBeHITH]y
o npumenn [lenrenckor copazyma'® (y nassem tekcry Konsenyuja). Teopujcku
aCIeKT omabpaHe TeMe, Halla3u BaXKHO YIIOPUIITE y WI. 54 momenyTe KonBeHmmje.
Tako cy mpakTUYHH aclieKTH IpUMEHe Havena ne bis in idem, Kpo3 aHaTH3UPaHE
npecyne Cyna npasne EY, carnenany Ha OCHOBY MpaKkTHYHE TPIMEHE OBOT 4YJIaHa.

1. HOPMATHBHO YPEBEWE HAUEJIA NE BIS IN IDEM
YV ITPABY EBPOIICKE YHUJE

[loma3nu Teopujcku okBup Hamazumo y 4i. 50 Ilosesse EY 0 ocHOBHEM
npaBuMa'’, T/ie ce HaBOJHM J1a Ce HUKOME ,,HE MOXE TIOHOBO CY/AUTH HUTH MY CE€

IIporokona 6poj 4 y3 KonBeHujy 3a 3alITUTY JbYACKHX IIPaBa U OCHOBHUX CII000/a KOjUM ce
06e36elyjy u3BecHa npasa u cioboje koju HuCy ykipydenn y Kousennujy u [Ipsu nporokon y3
Yy, [IpoTokoina 6poj 6 y3 KoHBeHIIHjy 3a 3alITHTY JbYJICKHX [IpaBa U OCHOBHHX €J1000/1a O yKH-
Jamwy CMpTHe KasHe, [IpoTokosna 6poj 7 y3 KoHBeHIIHjy 3a 3aIITHTY JbYACKHX MTPaBa i OCHOBHUX
ciobona, [Iporokoma 6poj 12 y3 KonBeHIH]jy 3a 3aIITUTY JbYJACKUX IIPaBa M OCHOBHUX ciio0oa u
[IpoTokona 6poj 13 y3 KoHBeHIIH]y 32 3aIITHTY JbYACKHUX MPaBa U OCHOBHUX CII000/a O YKUAAKY
cMpTHe Ka3ue y cBom okonHoctuma (,Ci. muet CLI — Melynapoxau yrosopu®, 6p. 9/2003, 5/2005,
u 7/2005 — ucnp. u ,,Ci. rnacauk PC — Mehynaponuu yrosopu*, 6p. 12/2010 u 10/2015).

15V npakcu EBporickor cy/a 3a Jby/IcKa rmpaa npumMehyjemMo XeTeporeHoCT y mpecyaama o
OBOM IHTakby, HAPOYHUTO y Moriieay uctosetHoctu aena. opan I1. Unuh, ,,Haueno Ne bis in idem
y npakcu EBporickor cyna 3a seyncka npasa‘, Ciupanu ipasnu scusoiu, 3/2017, 28.

16 Kongeniuja o mpumenu lllenrenckor ciopasyma (Convention implementing the Schengen
Agreement of 14 June 1985 between the Governments of the States of the Benelux Economic Union,
the Federal Republic of Germany and the French Republic on the gradual abolition of checks at
their common borders), OJ L 239, 22.9.2000, p. 19—62, ycsojena 19. jyna 1990. iogune, a ciiyiiuna
Ha cHaly 26. mapiua 1995 1ogune. Peityonuxa Cpouja Huje unanuya ose Konsenyuje.

17 Hakon crynama Ha cHary JlucaGonckor (pedopmckor) yrosopa, [ToBessa je go0uia cHary
npumapHor u3Bopa [Ipasa EY. C. Burchard, D. Brodowski, “Post-Lisbon Principle of Transnatio-
nal Ne Bis in Idem: On the Relationship between Article 50 Charter of Fundamental Rights and
Article 54 Convention Implementing the Schengen Agreement: Case Note on District Court Aachen,
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MO’Ke TIOHOBO M3pehn kKa3Ha y KpUBUYHOM ITOCTYIIKY 3a geso 300T Kojer je Beh
010 MpaBHOCHAXHO ocjio0olheH uiu ocyhen yHyTap YHHUje, y CKIaJy ca 3aKo-
HoM.“!® Baxkro je ucrahu na je Konsenuuja o mpumenu lllenreHckor cropasyma,
ITpoTokomom 19 y3 Yrosop o EY u Yrosop o ¢pyuakunonucamy EY?, uarerpu-
caHa y MpaBHH OKBHUD YHH]E.

VY un. 54 KouBeHuuje, ymecto offence, xopuihe je nojam acts, npu aehu-
HUCaBY geid. To UMILTHITMpa HEIITO APYTadrjH, eKCTEH3UBHUjH, IPUCTYII T10j-
MOBHOM ojipeljerby KaxbUBOT Jeia.”! YIopeHOmpaBHO MOCMaTPaHo act IPBEH-
CTBEHO O3HauaBa pajiby, aKT, OHHOCHO YNHUAOY, AOK offence 03HauaBa KpUBUIHO
JIEJO Y TIEJIOCTH, YKJBY4yjyhu U mocieniry Kao lheroB KOHCTUTY THBHH €JIEMEHT. >
Caakako Ja ce npu jeauukoM oapehemwy gera (act) y KoHBeHIIUjU O IpUMEHH
[enreHckor crnopaszyma HHUje paauio O CyIITUHCKU Pa3IuYUTHM MOTHBHMA H
IUJBY IUTUPaHE oApende, y OTHOCY Ha APyTe U3BOPE MpaBa KojuMa ce 3adpamy-
je IBOCTPYKO KaxKmaBame. Mnak, mpuMehyje ce mupe HOpMaTuBHO oapeheme
JloMaliiaja Hauena ne bis in idem, any v KOHIENTa geia. HapaBHO J1a TakBa CUTYya-
[IMja UMa U CYIITHHCKE — IIPaKTUIHE IMIUTHKAITH]e, 0 YeMy he KacHHje ONTH peun.

Hopmupame Hadena ne bis in idem Haia3uMo U y CEKyHJIAPHUM H3BOpUMA
VYuujckor npasa. OkBupHa Onnyka CaBeta EY 0 eBpoIrickoM Hasiory 3a XarIiemhe
1 IOCTYTIIMMA ITpeaaje n3Mel)y mpkaBa®’ CyImTHHCKY je TeTepMUHICaHa TpuMe-

Germany, (52 Ks 9/08 — Boere), Decision of 8 December 2010,” New Journal of European Crimi-
nal Law, 3/2010, 311.

18'Y enrmeckoj Bep3uju [loBesbe, kao 1 KO rope UHTHPAHNX AOKYyMEHATa, KOPHCTH Ce H3pa3
offence, mTO je BaXHO HAIIOMEHYTH 300T pa3MaTpama HEHTPATHUX IUTakba y pazly.

19 TIpotokoi o uHTerpucamy [IeHreHcKe TpaBHEe TEKOBUHE Y TIpaBHH OKBUP EBporicke yHuje
(Protocol integrating the Schengen acquis into the framework of the European Union), OJ C 326,
26.10.2012, p. 290-292.

20 YroBop o pyukumonucamy Esporcke yuuje (Consolidated versions of the Treaty on Euro-
pean Union and the Treaty on the Functioning of the European Union — Consolidated version of
the Treaty on European Union — Protocols — Declarations annexed to the Final Act of the Inter-
governmental Conference which adopted the Treaty of Lisbon, signed on 13 December 2007 — Tables
of equivalences), Official Journal C 326, 26/10/2012 P. 0001 — 0390

2V cBetny Tora, ykasyjemo u Ha 4. 58 Konseniuje o npumenu LlIeHrenckor criopasyma,
y KOjeM ce HaBOJH Jia Ip)KaBe MOTY MPUMEHHUTH MIMpe oJpeade HAllMOHAHOT 1paBa y IOrieny
Hauena ne bis in idem, HOBOJOM CTPaHUX IIpECyaa.

22V 1. 4 aycrpanujckor KpUBUYHOT 3aKOHUKA, TIPEHU3UPAHO j€ 1a CY QU3MUYKHU CIICMEHTH
KPUBUYHOT JIeJla pa/iba, MOCIIEANIIA HIIH OKOJTHOCT. Paama je neuHmcana Kao unmemne (an act),
HEUHBCHE (an omission to perform an act) Wiy cTamwe CTBapH (a state of affairs). (Criminal Code
Act 1995 No. 12, 1995, Compilation No. 144, Compilation date: 2 April 2022, Includes amendments
up to: Act No. 33, 2022.), noctymaHn Ha https:/www.legislation.gov.au/Details/C2021C00183. V Puwm-
CKOM CTaTyTy, y Aeduuunuju kpusune (4w1. 30), HaIa3uMo pas3InKoBame Cy0jeKTHBHOT OJHOCA
YYUHHUOIA TTpeMa pajiu (conduct) u npema nocneauiu (consequence). Ctatyt Mehynapomgsor
kpuBH4HOT cyza (Rome Statute of the International Criminal Court, UN.T.S. Vol. 2187, No. 38544),
ycBojeH 17. jyna 1998. rogune, crynuo Ha cHary O1. jyma 2002. ronune. Penyonnka Cpouja je
yianuna oor melynapoauor yrosopa (,,Cit. muct CPJ — Melynapoauu yrosopu*, op. 5/2001).

23 OkBupHa outyka CaBeta 0 EBPOIICKOM HAJIOTY 32 XallIIICkhe U MTOCTYIIINMA [pe/iaje n3Me-
by npxasa (2002/584/JHA: Council Framework Decision of 13 June 2002 on the European arrest
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HOM OBOT Hauena. Y 4i. 3 neduHUCaHe Cy CUTYyallrje Kaja je IpxKaBa Ty>KHa 1a
onduje TpaHcdep nuIa, a y IpyroM craBy HaBoau ce he moctynajyha apkaBa
OJIOMTH J1a TOCTYIIH MO 3aXTEBY aKo je MHPOpPMHUCaHa Jia Ce 3aXTEB OJJHOCH Ha
IleJIo Koje je Beh mpaBHOCHAKHO TpecylheHo u, 1a ako je u3pedeHa Ka3Ha, Tpaje
MOCTYTAK U3BPIICHA UITH CE MPEMa 3aKOHUMA JIPIKABE Y K0joj je Ka3Ha U3peueHa,
BHIIIE HE MOXe U3BpIIATH.>* 3aTuM y uiI. 4 HaBoje ce (haKyITaTUBHH OCHOBH 32
ondujame 3axteBa. M3mely ocraor, y meToM cTaBy Hajla3uMo, Takole, mpeTXxo/I-
HO IIUTHPaHy Ae(PUHUIIU]Y, Y3 TO JIa C€ PaJik O Ka3HU u3pedeHoj y Tpehoj npxasu.

Konauno, npumehyjemo na je npumena ne bis in idem ypehena u y nornemy
Bohjema uctpare. JlupektuBa o EBporickoM Hanory 3a uctpary?> caapx i jaCHO
oapeheme o oBoM nutamy. Y wi. 17 HaBeneHo je na ne bis in idem npencrasiba
(byHIaMEeHTaTHU IPUHIUI YHHUJCKOT Mpasa ,,iperno3Har [loBesboM 0 0CHOBHUM
npaBuMa EY u passujen y nmpakcu Cyzna mpasae EY”.

Ananu3upajyhu npakTHYHY IpUMEHY oBor Hauena y [IpaBy YHuje, Hana-
3uMo j1a je BehuHa penepanTHux npecyaa Cyza npasjie EY Hacrana kao pesynrat
OIITyYUBama O MPETXOMHOM IMUTAKY. 3aTO je BaKHO HCcTahn OCHOBE MHHITHPAha,
MPaBHY MPUPOY U CTEMEH 00ABE3HOCTH OJTYKA Y OBOM CIIEIIU(PUUHOM MOCTYTI-
Ky. 3a paznuky oji EBporickor cyza 3a JbyJcKa mpasa, IJe HAIIMOHATHY CYI0BH
MOT'Y TPaXXUTH IIPETXOIHO MUIIJbEEHE¢ 0 TyMauewy Korsenmuje Tex ox 2018.
ronune?® (a mpecyze umajy nejcto inter partes)*’, Cyn npasae EY ayro npume-
Ibyje OBaj 3HAUajaH MEXaHM3aM U yCBaja Mpecy e (3arpaBo U3HOCH TYMauCHe) 10
NPUHLUTTY erga omnes. HanmonaaHu cyioBu apkasa wianuna EY, y motpasu 3a
»CTPYKTYPOM, IIPETIICIOM M TPABHOM CHUTYPHOCTH  MMajy JiBa OCHOBHA M3a30Ba
— ,,A3ry0JbeHOCT" y (KOMIUTHKOBaHO]j) cTpyKTypH [IpaBa EV u (He)nozHaBame
MaTepHjaTHONIPaBHUX Ofipenaba KOMyHUTapHOT mpasa.?

warrant and the surrender procedures between Member States — Statements made by certain Mem-
ber States on the adoption of the Framework Decision), Official Journal L 190, 18/07/2002, p. 1-20.

24 Mepuuunuja us wi. 3(2) je CyMITHHCKA UCTOBETHA ca wi. 54 KOHBEHIMje O pUMEHH
[lenrenckor cnopasyma. Y 06a JOKyMEHTa KOPUCTHU ce TEPMUH act, a He offence. YouaBa ce na
je y OkBupHoj ognyuu kopuuthen uspas finally judged, a 'y Kousenuuju finally disposed of.

25 Tupextusa 2014/41/EY o EBporckoM Hanory 3a HCTpary y KpUBUYHHM cTBapuma (Di-
rective 2014/41/EU of the European Parliament and of the Council of 3 April 2014 regarding the
European Investigation Order in criminal matters), OJ L 130, 1.5.2014, p. 1-36.

264y, 1 [porokona 16 y3 EBpOICKY KOHBEHIIN]Y 3a 3alITHTY JbYICKAX MPABa ¥ OCHOBHUX
ciobona (Protocol No. 16 to the Convention on the Protection of Human Rights and Fundamental
Freedoms), Council of Europe Treaty Series — No. 214, ycojen 02. okTo6pa 2013. roqune, cTynmo
Ha cHary 01. aBrycra 2018. rogune. Peny6nnka Cp6uja Huje patudurosana osaj [Iporokoi.

27 nak He 61 Tpebalio 3aHeMapuTH 3Hauaj jypUCHpyICHIMje U YCBOjeHHX cTanaapaa EBpor-
CKOT' CyJla KaKO y CMHUCIY IPaBHO KOH3UCTECHTHE 3alITHTE JbYICKHX MpPaBa, TAKO U y HOTJIEAY
€BOJIyTHBHOT TyMauerma EBpOICKe KOHBEHIIH]e.

28 Marc de Werd, “Dynamics at Play in the EU Preliminary Ruling Procedure”, Maastricht
Journal of European and Comparative Law, 1/2015, 151-152.
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3aTo ce MoCTynaK O/NTy4uBama O T3B. IPETXOJHOM MMHUTAY CMaTpa jeAHIM
o7 pyHAaMEHTATHUX MeXaHu3ama YHHjCKOT rpasa.”’ OIemneH je joIn H Kao apa-
rysb v kpyau Cyza, 3aTHM Kao ,,HajIIOTEHTHHje opyxKje y pykama Cyma“ utm.30
OmyKy 0 TymMauerwy CIOpPHOT nuTama qonocu Cyn npasne EY, Ha uHUIIUjaTUBY
MmocTymajyher HallMOHAHOT cyza. [IpaBHI OCHOB 3a yCcBajame Mpecyae Haaa3uMo
y ui. 19(3)(0) Yrosopa o EBpornckoj yauju, kao u 'y 4i. 267(6) Yrosopa o GpyHk-
nuoHucamwy EBporicke yamje. Y TOMEHYTOM 9J1. 267 Iperu3upano je aa ymyhu-
Bame MPEJIOra 3a OJJIyYUBamhe O MPETXOJHOM NUTaky MPEICTaBIba 00aBe3y
nmocTymajyher cyma, ako MpoTHUB OMTYKE TOT Cyna HUje Moryhe u3jaBUTH IMpaBHU
nek.! Oj oBe cuTyallyje MoCTOjU U3y3eTaK, yCTaHOBJbeH y npakcu Cyjia mpasjie
EYVY, a Ha3uBa ce JOKTpHHA jacHOT aKTa (acte clair)’?. CymTuHa je y ToMe 1a je
HEeKaJjia UCIpaBaH HAaYWH NMPUMEHe YHUJCKOT MpaBa TOJIMKO OYHTIICAAH Jla HE
CTBapa pasyMHy cyMmby. Mmax 1a Ou ce HaIlMOHAIIHU CyJ Ha OCHOBY TOTa y37p-
a0 oj ynyhupama npemniiora, Mopa OMTH YBEPEH Jia C€ KOHKPETHA CUTYyallja
cMaTpa jeTHaKO jaCHOM Tpell CYI0BIMA IPYTHX ApkaBa diaaHuma u mpen Cymom
npaszae EV.3 Takohe, Cyx npasne EY Moske 1a on0uje pasmMaTpame Ipejsiora,
YKOJIFKO j& OUUTIICAHO J1a TPaKEHO TYMadekhe YHU]CKOT IIpaBa HUje Y BE3H ca UH-
IBEHUIaMa CIIy4aja, aKo je MPaBHU MPOOJIeM XUIIOTSTHYKH, WU yKoIuko Cy1 He
pacronaxe ca J0BOJPHO YH-EHUYHE U TTpaBHE Tpalje, kKako OW MpyKH0 KOPHUCTaH
oarosop.3

[Ipecymom ce maje onroBop Ha jeAHO UITH BUIIIE TOCTABJEHUX TUTAA, YNME
Ce BPIIU TyMaueHhe MPUMEHE YHH]CKOT ITpaBa o] CTpaHe HAI[MOHATHUX CY/I0Ba.
JprkaBu ce He M3prUe Hapeaoa HUTH 00aBe3a, Hero ce KOHCTaTyje Ja JIU Ou U IITa
Yy KOHKPETHOM TIPECTaBIbAIIO KPILEHhe YHU)CKOT mpaBa. KoHauHa oty Ka je Tako

» Liana-Teodora Pascariu, “The Reference for a Preliminary Ruling. CJEU Recommenda-
tions”, Logos Universality Mentality Education Novelty Section: Law, 1/2017, 45. llltaBnie, HaBogH
Ce KaKo je MeXaHM3aM OJITyYMBakba O IPETXOAHOM ITUTalby OCMHUIIJBEH Ka0 IrapaHIiltja MPUMEHE
1 yHH(OpMHE HHTEPIIPETaIije TpaBa y OKBUPY YHH]E.

30 Maja CranuBykosuh, ITojegunay iipeg Cygom espoiickux 3ajegnuyd, TpyTo U3MEHEHO U
JonyweHo u3name, Cnyx0eHu rinacHuk, beorpan, 2009, 43.

31 YKONHKO Ce TIOCTAaB/EHO MUTAbE OHOCH Ha CHTYALHjy TAe je JINLE JHIICHO CIo0oze,
Cyn npasne EY onnyuyje y HajkpaheM poky, Tj. y3 MHHUMAJIHO O/IJIaTambe Oy Ke.

32 M. Cranusykosuh, 108. Roberto Virzo,”The Preliminary Ruling Procedures at Interna-
tional Regional Courts and Tribunals”, Law and Practice of International Courts and Tribunals,
2 /2011, 304.

3 Srl CILFIT and Lanificio di Gavardo Spa v Ministry of Health, European Court reports
1982, page 03415, Case 283/81, Judgment of 6 October 1982, 9 16. Srl CILFIT u Lanificio di Ga-
vardo Spa iipoiuuse Munuciuapciisa 3gpasma, 3senrraj EBporickor cyna npasne 1982, crpanura
03415, Ipeamer 283/81, Ilpecyna ox 06. okrodpa 1982, 9 16.

34 Jean Leon Van Straaten v Staat der Nederlanden and Republiek Italié, Court of Justice
of the EU, Case C-150/05, Judgment of 28 September 2006, 9 34. Jean Leon Van Straaten uipoitius
Xonanguje u Minanuje, Cyn npasae Esporcke yuuje, [Ipenmet C-150/05, Ipecyna ox 28. cenrem-
6pa 2006. ronune, 9 34.
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Y HaJJIEXKHOCTHU HAITMOHAJTHOT Cy/a, Y3 IPETXOMHO J00rjeHo TyMaueme o Cyna
npasnae EV.

Hagenene maTepujamHompaBHE U MPOIICCHONIPABHE 0Ipea0de MPUMEY]y ce
y OKBHUpY H/Ieje 1a EBporicka yH#ja YnHE IpocTop c100os1e, 6e30e1HoCTH 1 pasjie.>
Crora je y HacTaBKy pajia IpUCyTHA aHann3a omadpanux omiayka Cyma mpasie
EY, ca nuibeM npoBepe y K0joj MEepH je Taj KOHIIETIT OCTBAPEH, Y IOJbY TyMauckha
Y TIpUMeHe Hauena ne bis in idem.

2. [TPAKCA CYIA TTIPABJIE EY

Paznnunrte ynmeHYHE CUTYalHje JoBOAMIIE Cy 10 noTpede na Cyn mpasae
3ay3uMa CTaB O MPOOJIeMaTUIU IBOCTPYKOT KaKibaBama, a IleroBa yjora y 00-
JIMKOBAby eJieMeHarta Hauena ne bis in idem, onemeHa je Kao Bpio epukacHa.’’
ToxoM nocieamsux HEKOJIMKO TOANHA, TUTake yIUINpamka MmocTynaka 300r Kp-
IIeHha MOPECKUX Mporwuca OmIo je HapouuTo akTyenHo. [To mpaBwmiio paguio ce
0 IpobJeMaTHIIM U3pULaha Ka3He Y aAMUHHUCTPATUBHOM (YIIPAaBHOM) MOCTYTIKY
U Bol)erba KPUBHYHOT TIOCTYIIKA TIOBOIOM UCTOT Jieria.®

Nnak, y oBOM pany, IPBEHCTBEHO Cy aHAJIU3UPAHA CYLITUHCKA NIUTaKkA
U/ICHTUTETa — HICTOBETHOCTH KPUBUYHOT JIeJIa, y OKBUPY YeTHPH ofadpaHa mpes-
Mmeta. Ciy4ajeBH y KOjuMa je OBO MUTAhE pa3MaTpaHo UMajy HEKOJIHMKO 3ajeTHHY-
KUX KapakTepucTuka. Panuio ce o mokymajy Bohema ApyTor (IOHOBHOT) KpH-
BUYHOT TOCTYTIKA 32 HCTO KPUBUYHO JEJO, O CTPaHe JApyre ApKaBe diaHUIe
Konsenmnuje. Takohe, y Tpu ciaydaja IpeaMeTHO N0 OJHOCHIIO C€ Ha HEI03BO-
JbeHYy TPrOBUHY HAPKOTHULIMMA WJTH urapeTama. HajBaskHuja onqpeqHuIa Koja je
yCIIOCTaBJbEHA y aHATM3UPAHOj TIPAKCH je TojaM gena cxBaheH Ha crienuduyaH
— eKCTEeH3MBaH Ha4MH y ojytykama Cynia npasje.

Takole, oHO WITO je 3ajeTHUYKO MPEIMETHUM TIpecyiaMa je YNHkEeHUIIA Ja
je Cyn omntyuuBao o npumenu 4i. 54 Kouseniuje o npumenu lllenrenckor cro-

35 OBO MpaBMIIO MITAK HUjE ancoyTHe pupoe na je Cyll, H3y3eTHO, YBEPEH y YHECHUYHO
CTame, N3HOCHO U KOHKPETHHje CTaBOBE IpeMa criopHuM oxpendama. Mark Hoskins, “Preliminary
References to the ECJ: Some Practical Pointers”, Judicial Review, 3/2002, 162.

36 1. 67(1) Yrosopa o pyukuuonucamwy EY u ui. 3(2) Yrosopa o EV.

37 Mirela Gorunescu, “European Accents on the Non Bis in Idem Principle”, Annals of the
Constantin Brancusi University of Targu Jiu Juridical Sciences Series 2010, 1/2010, 106.

38 Criminal proceedings against Massimo Orsi and Luciano Baldetti, Court of Justice of the
EU, Joined Cases C-217/15 and C-350/15, Judgment of 5 April 2017; Kpusuunu iiociuyiiyu ipoiiue
Massimo Orsi u Luciano Baldetti, Cyn npasne EY, ciojenn npeamern C-217/15 u C-350/15, mpe-
cyna ox 05. anpuna 2017; Criminal proceedings against Luca Menci, Court of Justice of the EU,
Case C-524/15, Judgment of 20 March 2018. Kpusuunu tiociuyiiax iipoiiuse Luca Menci, Cyn npas-
ne EY, [lpeamer C-524/15, npecyna ox 20. mapta 2018; Criminal proceedings against BV, Court
of Justice of the EU, Case C-570/20, Judgment of 5 May 2022. Kpusuunu tiociuyiiax ipoiuue bB,
Cyn npasne EY, Ilpenmer C-570/20, Ipecyna ox 05. maja 2022.
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pasyma, o IPEIJIOTY 3a OJUIyUHBAKE O IPETXONHOM IUTawy. CTOra HaBOAUMO
HajBaKHHj€ MaTepHjaIHOIPABHE U IPOLIECHONPABHE IETCPMUHAHTE OBUX IIOCTY-
naka. Kao mro je panuje HanomenyTto, oBa KoHBeHuMja HHKOpIIOpUCaHa je y
OKBHUP YHHjCKOT npaBa nocedHuM [IpoTokoiom. 3ampaBo JOULIO je 10 HHTETpa-
uuje 138. lllenrencke npasHe TekoBuHe. McroBpemeno KonBenuuja npencrasiba
MeljyHapoaHU yroBop, ma je obaBe3jyhia u 3a ap)kaBe yroBOPHUIIE, KOje Cy HEY-
nanune EY. 1 nopen Tora, y norneny npumene IlleHrencke nmpaBHe TEKOBUHE Y
0BOj TpyIH JpkaBa nocToju nocebna Omnyka Casera EY.?

[Nocmatpajyhu pan HanmoHaTHUX cyA0Ba ApxkaBa wianuna EY, Koneennuja
je mpaBHO oOaBe3yjyha n HegOyMHIIe OKO H-EHOT TyMadema CTBapajy o0aBesy
oOpahama Cyny npasne EY, mito je panuje o0jamimeHo y TeKeTy. 300r crieruduy-
HUX OKOJTHOCTH CJTy4ajeBa y KOjuMa Cy OJIITyYUBAIIU, CYJIOBH HEKOIIMKO €BPOTICKUX
3eMaJba MHULUPAJIH Cy OUIYyYUBAakbE O IPETXOAHOM [INTabY.

VY nomenyToM unany 54 neguHHMCaHO je KakKo ,,ce MPOTUB 0cO0Ee MPOTUB
KOj€ je CyACKM MOCTYTIaK IPaBHOCHAKHO OKOHYAH Yy jeIHOj CTPAaHU yTOBOPHHIIH
HE MOKE€ BOJAMTH MOCTYNAK Y APYTOj YTOBOPHO]j CTPAaHHU 3a HCTa geia MO YCIIo-
BOM J1a, aKO je M3peueHa Ka3Ha M W3BPIICHA, TPEHYTHO Y TIOCTYTIKY U3BpILICHa
WJIM ce BUIIIE, TpeMa 3aKOHMMa YrOBOPHE CTPaHe Koja jy je u3peKJia, He MOXKe
WU3BPIINATH.

W3 canpxkaja kipyuHor wi. 54 KoHBeHIIMje Tpon3Ias3u Ja ce Mpu HEeroBoj
MHTEPIIPETALN]U U TyMadelby MOT'Y jJaBUTH pa3jIMuuTa NuTama. [IpernocraBka
3a IEroBy IIPUMEHY je 1a jole 10 MoKpeTama NOCTYIIKa IPOTHUB JIHLA KoMme je Beh
,»CyheHo y npyroj npxaBu. OCHOBHA IMHTakba Cy CBAKAKO J1a JIK je (IIPBH) MOCTY-
MaK MPaBHOCHAKHO OKOHYAH, Jia JIk 00a MOCTyIKa 00yXBaTajy UCTO JIEN0, Kao 1
Jla JIM je paHuje n3peueHa Ka3Ha U3BPIICHA U KaJla ce cMaTpa U3BPIICHOM. YIIpa-
BO OBa MMTama Cy, Kao LEHTPaJIHA, pa3MaTpaHa y aHAJM3UPAHUM OJJIyKama.
CBakako J1a ce 1 Ipyra paBHa MMTamba MOT'Y MOABECTH IO/ IPUMEHY Hauela ne
bis in idem, Te cy Ouna npeamer pasmarparma Cyna npasie EV.A40

3 Onnyxa Casera ox 01.12.2000. o npumenu Lllenrercke npasre TekoBrHe y JlaHckoj, Pun-
ckoj u llIsenckoj Te Ucnauny u Hopeemikoj (2000/777/EC: Council Decision of 1 December 2000
on the application of the Schengen acquis in Denmark, Finland and Sweden, and in Iceland and
Norway — Declarations) OJ L 309, 9.12.2000, p. 24-28.

40 Hup. T0 je n3naBambe 1 peanu3anuja EBporckor Haiora 3a Xariieme JIia Koje je caciy-
IIAaHO Ka0 CBEJOK Y JeAHO] AP>KaBU ITOBOJIOM HCTHX YHILCHUIA KOj€ CY, IOTOM, Y IPYTOj JpiKaBH
YJIAaHUIU MIPEICTaBJhajie OCHOB 3a KEroBO KpUBHYHO romeme. AY, Court of Justice of the EU,
Case C-268/17, Judgment of 25 July 2018. AY, Cyn npasae EY, npeamer C-268/17, mpecyna ox 25.
jyna 2018. Takohe u muTame 3aKOHUTOCTH O00paje MmoJaTaka O JMIHOCTH CaJpKaHUX Y IPBEHO]
Wnrepnonosoj norepuunu. WS v Bundesrepublik Deutschland, Court of Justice of the EU, Case
C-505/19 PPU, Judgment of 12 May 2021. WS upoiwius CP Hemauxe, Cyn npasae EY, npeamer
C-491/07, npecyna ox 12. maja 2021. roxune.
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2.1. Van Esbroeck

[IpeameT koju je HAPOUYMTO BakKaH M MPABHO CIIOXKEH y HOIJIey IpUMEHE
HaueJa ne bis in idem y npakcu Cyna Hacrtao je 2006. rogune, kana je Kacaruo-
Hu ¢y benruje ymytno Cyay npensior 3a oJuIyKy 0 IpeTXOIHOM ITUTamy, a Ipo-
OnemMaTrKa JBOCTPYKOT KaKibaBamba HacTajla je IOBOJIOM ciefehuX YHIbCHUIIA.
[IpBocrenenu cyxn y bepreny (Hopsemika) ocynuo je 02. oktoopa 2000. roguHe
r. Van Esbroeck, 6enrujckor npkaBjbaHHHA, HA TIET TOJIMHA 3aTBOpa. [Ipornamen
je KpuBHUM 300T He03BOJbEHOT YBO3a HapkoTuka 01. jyHa 1999. ronune, a 08.
bebpyapa 2002. roxuHe 1000 je ycioBHU OoTIyCT M BpaheH je y bearujy*. C
THM y Be3H, OuTHO je nuctahu na je Konsenmuja o mpumenu lllenrenckor criopa-
3yMa To4erna jia ce mpuMemsyje y oqaocy Ha Hopsemiky 25. mapra 2001. rogune.*?

Henyro 3atum, y HoBeMOpy 2002. TomHE TPOTHB HETa je TOKPEHYT TOCTY-
nak y benruju, npen Kpusnunum cynom y Auteepneny (Correctionele Rechtbank
te Antwerpen), Koju je pesyntupao ocyhyjyhoM npecymom ca n3pedeHoM Ka3HOM
O/l TOJIMHY JIaHa 3aTBopa. Y HOBOj mpecyau of 19. mapra 2003. roanHe, HaBEICHO
je Ila je Hem03BOJbEHO M3BE3a0 OrojHa cpencTBa u3 benruje 31. maja 1999. ropuse.
Anenaruonu cyn y Autepepreny (Hof van Beroep te Antwerpen) OoTBpIuO je y
CBOjOj OJUTyLIM MPBOCTEIIEHY Mpecyly, Ocnamajyhu ce Kao U NpBOCTENEHH CY/,
Ha w1 36(2)(a) panuje moMeHyTe JeTMHCTBEHE KOHBEHIIN]E O OMIOJHUM Jporama’s,

OnTy>xenu ce no3sao Ha 4i1. 54 Konsenuuje o npumenu lllenrenckor cno-
pasyMa u Kpliewe Hauena ne bis in idem, te je Kacauuonu cyn benruje (Hof van
Cassatie) MpeKNHYO NOCTYTAK U YITyTHO IpeyIor 3a outyunBame Cyny npasae EV.

[pennor je caapxao aBa muTama. [IpBo, na nu ce 4. 54 KonBeHuuje mpu-
Membyje Ha CUTyalujy Iie je JTULe U3apxKano KkazHy uzpedeny y Hopseuikoj, mpe
Hero mTo je KoHBeHIM]ja cTynuiia Ha cHary y onHocy Ha Hopserky? JIpyro, ako
j€ OArOoBOP Ha MPBO MHUTamkE NO3UTUBAH, J1a U ce Tymauehu wi. 54 Konsenuuje
y Be3u ca uwi. 71 ucre Kousennuje*4, n3Bo3 u yBO3 HCTE IpOre y pasinuuTUM
JIp’KaBama, MOXe CMaTpaTh UCTUM KPUBUUHUM geaom?

41 Criminal proceedings against Leopold Henri Van Esbroeck, Court of Justice of the EU,
Case C-436/04, Judgment of 9 March 2006, § 14. Kpusuunu tiociuyiax apoiuus Leopold Henri
Van Esbroeck, Cyn npasae EVY, Tlpeamer C-436/04, Tpecyna ox 09. mapta 2006,  14. (y nassem
tekcty Van Esbroeck)

247, 1(6) Omnyke Casera ox 01.12.2000. o npumenu Illenrencke npasre TekoBuHe y JIaHckoj,
dunckoj u lIsenckoj Te Ucnanny u Hopsemikoj (2000/777/EC: Council Decision of 1 December
2000 on the application of the Schengen acquis in Denmark, Finland and Sweden, and in Iceland
and Norway — Declarations) OJ L 309, 9.12.2000, p. 24-28.

4 TIpema HaBeneHo] OipeIOH, CBAKO o1 ciefehnx Jena cMarpa ce MoceOHIM KPHBUYHUM
JICJIOM, aKO je YYMI-CHO Y Pa3IHuUTHM 3eMJbaMa: MPOU3BOIba, IPKABE, IIOHYIA, MYIITAkE Y
HpOAajy, pacrojena, KyloBruHa, pojiaja, HCHOpyKa, OCPEI0BaE, O/IalIHIbabe T/

44 OBum unanom yTBpheHa je o0aBesa Apkasa Jia Mpeay3My CBe HEONIXOHE Mepe MPEBEH-
I1je U KaXKbaBamba TPrOBUHE HAPKOTHYKUM JIporaMa M ONOjHHM CYINCTaHLlaMa, Y CKJIay ca KOH-
BeHIMjaMa YjeaumbeHNX HalHja.
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Cyn je nuctakao na ce mpo0ieM puMeHe Havena ne bis in idem jaBjba camo
y CUTyalMju KaJa ce IpOTHB HcTe 0co0e Mo APYru MyT Nokpehe KpuBUYHU TO-
CTyMaK y npyroj apxasu wianuu Korsennuje. Crora je Cyn olleHHoO aa je 1mo-
TpeOHO UCITUTATH JIa JIU CY CBH YCJIOBH 32 IPUMEHY 4WI. 54 UCITyHEHU IIPE/L CyI0M
IpKaBe y K0joj ce mokpehe apyru mocrymak®. Cyx HHje y3€0 Kao pelaeBaHTHY
ynmbeHny mto Konsenuja Huje 6uia obasesyjyha 3a Hopseuiky, y TpeHyTKY
JIOHOIIICha TIpecyie o1l cTpaHe cyna y bepreny. [lo3utuBan oJroBop Ha MpBO
MUTambe, BOAKMO je Ka OArOBOPY U Ha APYTO MHUTamkE OCTaBJbeHO o1 cTpaHe Ka-
CaIlMOHOT cyaa. Y moriieny HAeHTHYHOCTH nefa, Cyn je HaBeo /1a je KPUTEPHjyM
3a nopeleme npupoaa aeia, a He Bberopa MpaBHa KBalu(UKalnja, YnMe je eKc-
IUTHITMTHO O0MjeHa IpUMeHa idem crimen KpuTepujyma.*o

Kao ob6pasnoxeme 0BOT cTaBa, y Mpecyau ce HaBOAM KaKo je y IpyTHUM Me-
hynaponuum yrosopuma — [lakTy o rpaaHCKHM W MOTUTUYKUM MpaBUMa U
EBporickoj KOHBEHIIMjU O JbYJCKUM IpaBUMa, KopuiheH uspas offence, a 'y ui.
54 KouBeniije cuHTarma the same act.’ 3atum je ucrakuyTo kaxo je Cyn Beh y
¢B0joj mpakcu*® moTBpaKo aa u3 Tekcra wi. 54 Kousennuje, au u3 ['nase 6 Yro-
Bopa 0 EVY (koja perymnuiie MoJMIHjCKy U CYICKY capamby), He IPOn3Ia3 yCIIOB

4 Van Esbroeck, 9 22.

46 Micheal O. Floinn, “The Concept of Idem in the European Courts: Extricating the Inex-
tricable Link in European Double Jeopardy Law”, Columbia Journal of European Law, 1/2017,
75-110, 87.

47 Van Esbroeck, 9 27-28.

4 Criminal proceedings against Hiiseyin Goziitok and Klaus Briigge, Court of Justice of the
EU, Joined Cases C-187/01 and C-385/01, Judgment of 11 February 2003, 9 32. Kpueuunu iiociuy-
wax upowmue Hiiseyin Géziitok u Klaus Briigge, Cyn npasne EY, cnojenn npeamern 187/01 u
C-385/01, mpecyna ox 11. pedpyapa 2003, § 32. V naBenenom npenmety, Cya je OITydro o 18e
CHTYyaLHje, TAE je TYKHJIAL[ [10J] 3aKOHOM 0/ipe)eHUM YCIIOBHMA OAYCTA0 O/l KPUBHYHOT FObCHba,
a [OTOM je y IpYToj AP KaBH JIOIIJIO 10 HOKpeTama HOBOT nocTymka. Cya je yka3ao Ha HeONXo/I-
HOCT MOCTOjarba MeljyCOOHOT ToBeperha Ap)KaBa YIAHMIA y BHXOBE KPUBHYHOIPABHE CHCTEME,
Ba)KHOCT IUJBHOT TyMadewa wi. 54 u unejy o EY xao mpoctopy cioboxe, 6e30e7HOCTH U IpaBIe.
Tako je Cyx 3aksbyuno J1a 00ycTaBa KpUBUYHOT TOBEHA O] CTPAaHE TYXKHOIa, 0e3 yuyenrha cyacke
BJIACTH, NPEJCTaBba KOHAYHY OJUIYKY Y IPaBHOj CTBApH, T€ Jia MPEKIyaupa MOKPETamhe HOBOT
HOCTYIIKa MOBOJIOM UCTUX YHMCHUIIA, y APYTOj ApKaBH wiaHuiu. OBa o/ulyKa [031paBJbeHa je
y CTPYYHOj jaBHOCTH, Ka0o 0Xpabpyjyha y Luiby ocTBapuBamba jeJHAKUX TapaHIMja Y 3alITUTH
Jbyckux mpasa. Maria Fletcher, “Some Developments to the ne bis in idem Principle in the European
Union: Criminal Proceedings against Huseyn Gozutok and Klaus Brugge”, Modern Law Review,
5/2003, 769-780. Takohe, y ciiyuajy M, onnyka npernperpecHor Beha mpBocTeneHor 6erujckor
CyJia 0 TOME Jla HeMa OCHOBa J1a Ce ca pelllaBambeM CiIydaja HacTaBH y (asu cylema, mpeicraBibaia
je no munubewny Cyzia KOHAYHY OAJIYKY, Te je Ouna mpernpeka 3a Bojerme HOBOT nocTymnka y Mra-
JIMjH, TOBOJZIOM HCTHX YHibeHHIa. Kao criopHa YnibeHMI[a HCTAaKHYTO je KaKo je OTyKa Oesrujckor
Cy/ia TaKBa Jia je 1ocTojajza MOryliHOCT TOHOBHOT OTBaparba UCTpare, y Clly4yajy OTKpHBama HOBHX
nokasa. Mmak, y3 KOHCTaTalujy 1a TakBa IpaBHa MOTYHHOCT mpencTaBiba n3ysetak, Cya Huje
cMaTpao Jia TO IOBOJAH y MUTamE CBOjCTBO KoHauyHOCTH ominyke. M., Court of Justice of the EU,
Case C-398/12, Judgment of 5 June 2014. M., Cyn npasze EV, IIpenmer C-398/12, npecyna ox 05.
jyHna 2014.
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XapMOHH3AIIH]je HUTH yjeHAYaBabha HAIIMOHATHUX KPUBUYHUX 3aKOHOJIABCTABA.
Hctu cta Cyz je U3HEO U KaJj ce paju O IPaBHOM HHTEPECY KOjH C€ IITUTH OJ-
pendama 4rjoM TPUMEHOM HACTaje pa3MaTpame KpIiemha Hadena ne bis in idem.
VY mpecynu je uutupan u craB OmmTer npaBoOpaHuona o Tome Ja ce ciodona
KpeTama MOXe e(DEeKTHBHO OCTBAPUTH jEAMHO aKO CE€ YUMHHUIIAI] MOXKE CII000THO
kpetatu LLleHreHCKUM ITPOCTOPOM, HAKOH MPECYAE O CIIOPHUM YHICHHIIAMA, a
0e3 cTpaxa off MOHOBHOT TOmerha.

VY cBetiny uutupanux crapoa Cyz je ¢opMynucao CymTHHY OIr0OBOpa Ha
npyro nuTame. Kao jequHu peneBaHTaH KpUTEpUjyM neUHUCAH je HICHTHTET
Jena y MaTepujaHoM cMuciy (identity of the material acts), cxBaheHnx xkao HU3
KOHKPETHUX OKOJIHOCTH KOje Cy HeonBojuBo MehycoOHO moBe3ane. butHo je ma
NpHUPOJA YUHCHHIIA IO CBOjO] IPUPOJU KOHCTHTYHIIE TaKBy cuTyanujy. [lapa-
METPH KOjH Ce KOPHCTE 32 OLIEHY JIa JIU j€ TaKaB UJICHTUTET UCITYEH CY T0Be3a-
HOCT YHICHHUIIA Y BPEMEHY, TPOCTOPY, Ka0 U MpeaMeTHa noayaapHoct>. Tako je
y OKOJIHOCTHMA OBOT cirydaja Cyj1 3aKJbyuHro Jia ce PUCYTHE YNHEHUIIE MOTY
MOABECTH MMOJ] KOHLIENT UCTOT JIeJIa, y CKJIaly ca MPEeTXOAHO 00jalllbeHUM TyMa-
yermeM uil. 54 Konsennuje.’!

3aKJpydlH cagpKaHu y OBOj IPECYAH BEOMa Cy BasKHU U3 HEKOJIUKO Pasiio-
ra. [Ipecyna ce 3acHUBa Ha Ay TOHOMHO ()OPMHUPAHOM KOHIICTITY TyMa4ea UCTO-
BETHOCTH ge/id, KOjU je YUBPCTO yTeMeJbeH y KacHujoj npakcu Cyna. He camo na
je mpecyiHa YHCHUYHA TIOBE3aHOCT CIIOPHUX aKaTa, Hero je JICIUTHO PeUeHO
Jia MpaBHA KBanuduKanyja aejaa Huje peneBantan kpurepujyM. [Iputom, Cyx je

4 Criminal proceedings against Leopold Henri Van Esbroeck, Court of Justice of the EU,
Case C-436/04, Opinion of Advocate General Ruiz-Jarabo Colomer delivered on 20 October 2005,
91 45. Kpusuunu iiociuyiiax tipoiuuse Leopold Henri Van Esbroeck, MulLibee omiuTer npaBoopa-
Huona Ruiz-Jarabo Colomer noctaBsbeno 20. oktobpa 2005, 9 45. Y MUNLbewY je HaBEICHO 1a Ou
ce cnobona kpeTamwa y EY CYHITHHCKH JJ0Bela y MUTAKBE aKo OU MOCTOjallo OHOIHKO Iperpeka
KOJIMKO MMa MPaBHUX CHCTEMa Jp)kaBa diaHua. Jlakie, y OBOM KOHTEKCTY, HHje Of 3Ha4aja TO
IITO NMPAaBHU CUCTEM JPYTe JpiKaBe WIAHHUIE PA3INYUTO KBATH(DHUKYje OApeeHO YNbEHUYHO
CTame, y OJHOCY Ha IIPaBHU CUCTEM AprKaBe y K0joj je Beh Bol)eH KpuBUYHH MTOCTYyMAK.

30 Van Esbroeck, 9 36-38.

31 Cmarpa ce 11a je EBporicku ¢y 3a Jby/Icka mpaBa 610 MOTHBHCaH 0BOM oainykoM Cyna
npasze EVY, kana je npuxsatuo idem factum MpUHINI Y CBOjOj IPAKCH, y MO3HATOM Cly4ajy Zo-
lotukhin v. Russia, European Court of Human Rights, App. no. 14939/03, Grand Chamber, 10
February 2009. 3onotmykun iipoiiuse Pycuje, EBporicku cyn 3a JbyJCKa MpaBa, MpeacTaBka op.
14939/03, Benuko Behe, npecyna ox 10. ¢pedpyapa 2009. Juliette Lelieur, ,, “Transnationalising’
Ne Bis in Idem: How the Rule of Ne in Idem Reveals the Principle of Personal Legal Certainty”,
Utrecht Law Review, 4/2013, 198-210. Ilpe Tora, y iuTepaTypH je 6uia npucyTHa 3a0puHyTOCT
300r AMBEpreHIHje y IPaKCH J[Ba eBPOIICKA Cy/a, y Torneny ne bis in idem. Robin Loof, “54 CISA
and the Principles of Ne Bis In Idem”, European Journal of Crime, Criminal Law and Criminal
Justice, 3/2007, 320. O uHTepaKkIHju [Ba Cyaa y IPHUMEHHU Hauena ne bis in idem BUIETH BUIIE:
Max Vetzo, “The Past, Present and Future of the Ne Bis in Idem Dialogue between the Court of
Justice of the European Union and the European Court of Human Rights: The Cases of Menci,
Garlsson and Di Puma”, Review of European Administrative Law, 2/2018, 55-84.
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yKa3ao Ha TO J1a je y WI. 54 geno ogpeleHo kao act, a He kao offence. OBUM cTaBO-
BuMa Cy/1 je pakTUYKH elIeMUHUCA0 MTOTPeOdy 3a pa3MaTpameM QyHIaMEHTATHUX
MUTamka KPUBUYHOT TIpaBa Ap>KaBa YiaHUIA. 3aTHM, EKCIUTHITUTHO je GOopMYyITH-
caH npuHUMN npuMeHe KoHBeHLIM]je y ToTeny BpeMeHcke HaanesxkHoctu Cyna.
butho je ma KonBenmuja obaBesyje ApkaBy Koja mokpehe apyru mocTymak 3a
UCTO JIeJI0, Y TPeHYTKY HHHIMpPamka nocTynka. [lpuanumnu ¢opmynucanu y mpe-
cymu Van Esbroeck tntrpanu 10 TIpaBTy y KaCHUjUM ofurykama Cyna y CITHIHIM
CHTYyalljaMa, a jelHa Of] ’bHX j€ YyCBOjeHa HEKOJIMKO MECEIH KaCHHUje y TIPEAMETY
Van Straaten.

2.2. Van Straaten

Cnuuny mpo0IeMaTHKy HaJTa3uMO U y TIPECYIH Y ipeamery Van Straaten’.
Van Straaten ocyhen je 1983. rogune y Xomnannuju, npea OKPYKHUM CYJIOM Y
Xeproreuborry (Rechtbank’s-Hertogenbosch), na xa3zny ox 20 Meceru 3aTBopa.
VYrBpleHa je ieropa KpuBUIa 300T MOCEIOBaka KOJIMYUHE 0/ OKO jeTHOT KHUJIO-
rpamMa XeporHa 1 300T ToceoBama opykja u MmyHuIje. OciaodoheH je mo Tauku
ontyx0e Koja ce OJHOCHIIa Ha YBO3 OKO 5,5 kuiiorpama xepouHa u3 Uranuje y
Xonmauaujy, 3ajeHO ca jonT jeqauM uteM. O0pasioKermke OBOT Ieiia Ipecy e Iia-
CH J1a HABOJIM O YBO3Y XEPOMHA HUCY JIOKa3aHH Ha IPaBHO 3a710BOJbaBajyhn HaumH.>

Haxon Tora, y KpuBUIHOM MTOCTYNKY BoherHoM 1999. rogune y Urtanwmju,
npen OxpyxHuM cynoM y Munany (Tribunale ordinario di Milano), ucto nune
je ocyheno y oncycTBy, 3ajeqHo ca jorr n1Be ocooe, Ha 10 ronmHa 3aTBOpa M HOB-
yaHy ka3Hy oxa 10 mmimona nupa. [Ipecyna je 3acHOBaHa Ha YMEEHUIIAMA O T10-
ceoBarky M M3BO3Y OKO 5 Kuitorpama xeponHa u3 Urauje y Xomauaunjy.>* 3atum,
y HaCTaBKY pelllaBama OBOT CIIydaja Mpej] UTAIHjaHCKUM CYI0M, a Ha UHUIH]a-
THBY OCyheHor nuIia, npxaBa Mrannja Huje cMaTpasa Ja je y MATarmy MPETXOTHO
npecyhena ctBap 300r noctymnka BoheHor y Xonanauju. HaBeneHo je na xonana-
CKOM TIpecy/IoM HHUje 00yxBaheH yBo3 XepowHa, jep je 10 TOj TAYKH ONTYXKOE T.
Van Straaten ocno6olen.> Takolje, IpeCTABHHUIIN HTATHjaHCKE IPKABE HCTAKIIH

32 Jean Leon Van Straaten v Staat der Nederlanden and Republiek Italié, Court of Justice of
the EU, Case C-150/05, Judgment of 28 September 2006. Jean Leon Van Straaten tipoiiue Xonan-
guje u Minanuje, Cyn npasae EY, Ilpenmet C-150/05, npecyna ox 28. centem6pa 2006. (y nabem
Tekcty Van Straaten)

33 Van Straaten, 9 20.

3 Ibid., §21.

3 Wy cay4ajy kKajaa je KpHBUYHO TOBEH-e 3acTepeio y jentoj apxasu, Cyi je cMaTpao aa
j€ TOmCHE MOBOJOM HCTUX YMILCHHUIIA y JPYToj Ap)KaBH, IPEKIyIUpaHo jgejcTBoM 4. 54 KoH-
BeHuuje. Criminal proceedings against Giuseppe Francesco Gasparini and Others, Court of Ju-
stice of the EU, Case C-467/04, Judgment of 28 September 2006. Kpusuunu iociuyiax ipoiius
Giuseppe Francesco Gasparini u gpyiux, Cyn npasae EY, npeamer C-467/04, npecyna ox 28.
centemOpa 2006. (y nasmem Texcty Gasparini)
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cy Ja ux He oOaBesyje wi. 54 Korennuje, 300r nekmapaidje (pe3epse) Kojy je
Wranuja usjaBuna y cknaay ca wi. 55(1)(a) Konsenruje.>¢

Wranuja je 2002. ronuHe ,,amapmupaina” 138. lllenrencku nHOOpMAITHOHT
cucreM (Schengen Information System — SIS), ca inJbeM eKCTpaIUIIUje OBOT JIUIIA,
a Ha OCHOBY HaJIOTa 3a XaIllIeHke U3IaTOT O] CTPaHe jaBHOT Ty XWiamTea y Mu-
nany. I. Van Straaten tpaxmuo je on OKpyXHOT cyaa y XepTOreHOOIy yKIIambambe
oBe nH(popMmanuje y ckianxy ca 4i. 111(1) Korusenmuje. Mehytum, onrosop je
rinacuo aa je npema ui. 106(1) KonBenuuje, jeqnHo ap:kaBa Koja je u3aaa HaJor,
oBianrhena ga ra Mmogudukyje wiu u3dopuire. CTora je mocTymnajyhu XoJaHICKu
cyn ynytuo Cyny npasae EY npensor 3a omryunBame 0 IPeTXOAHOM MTUTAbY,
KOjH ce cacTojao u3 cieneher.

[IpBo nMuUTame OHOCUIIO CE Ha MOCTOjambe ,,ICTOT JeNa”, y OKOJIOHOCTH T/e
je 1. Van Straaten Bpimmo u3B03 ¥ YBO3 UCTHX 5 KUJIOTpamMa XCpOUHA, & FberOBU
cayuecHuur y Uranuju n y Xonanauju Hucy ounu ucta nuua. pyro nurtame
TJTacwIO je Ja Jiu je ocnobahajyha mpecyna y ey Koju ce 0JHOCH Ha ITPETXOIHO
HaBeJleHe YHILCHHMIIE, 300T MpaBHO He3aA0BOJbaBajyhier JoKaznuBama, mpernpexa
3a mpuMeny 4. 54 KoHBeHITHje, OMHOCHO paBuia ne bis in idem?

VY pa3matpamy npBor nutama, Cya ce mo3Bao Ha CTaBOBE 3ay3eTe y Mpel-
Mety Van Esbroeck, HaBomehn HEOTXOMHOCT MTOCTOjarha MeljyCOOHOT TTOBEperha
JIp’KaBa ujaHua y Baxkehe HaIlMOHATHO KPUBHYHO 3aKOHOAABCTBO. Ca apyre
CTpaHe, OCHa)KEHa je Ueja 0 HEMPUMEHIUBOCTH KPUTEPHjyMa HaITHOHAITHE TIPaB-
He kBaluukanuje aena u 3amTuhenor npaBuor utepeca. Konauno, Cyn je
yKa3a0 Ha TO Jia ce cllo00/1a KpeTama He MOXKEe YTPOKaBaTH BHIIECTPYKUM KPH-
BHYHHM TOECHEM 33 HCTO €710

OHO ITO je KBaJWTAaTHBHA JOITyHA HABEJACHUX CTaBOBA W3 ClIydaja Van
Esbroeck, nacrana u3 cneunduvanoctu ciyuaja Van Straaten, jecte KOHCTaTaIy-
ja Cyna ;ia uIeHTUYIHOCT ged HEe 3aXTeBa UJICHTHYHOCT KOJTHUYMHE APOre HU
MHBOJIBUPAHOCT UCTHX JIUIA Y 00€ 3eMJbe Y KOjHUMa Ce BPILHU HEI03BOJbEHA TPro-
BHHa HapKoTHIIHMA.>® J[akie, 6e3 MoTyHe MOy JaPHOCTH OBHX acrieKara, mpeMa
ctaBy Cyza mMoryhe je 1a OKOJIHOCTH KOHKPETHOT cllydaja 00yXBaTajy HU3 YHibe-

36 KonpeHuuja, uwi 55(1)(@): ,,YroBopHa cTpaHa MOXKe IPUINKOM paTH(QHKOBaba, IPHXBATAHbA
uiau notBphuBama oBe KoHBEHIIMje H3jaBUTH Ja je He obaBe3yje wi. 54 y jemHoM on cienchux
cilydajeBa: (a) ako cy ce Jiella Ha Koja ce CTpaHa Ipecy/ia OJHOCH JOT0IUIIA y LIEIOCTH HITH JeTH-
MHUYHO Ha ICHOj TEPUTOPH]H; y TIOTOEEM CITy4ajy, MehyTHM, 0Baj H3y3eTak ce He IPHMEHyje aKko
Cy ce Jiena AeIMMHUYHO JOTOAMIIa Ha TePUTOPUjH YTOBOPHE CTpaHe y KOjoj je Ipecyna JoHeTa.
Nmajyhn y BUIy YHEEHHLE CITy4Yaja, OHOCHO CJIOKEHOCT MPEIMETHOT jieia (Kao [EeIHHE OKOJI-
HOCTH IIOCMAaTPaHUX Yy CBETIY TyMadema o1 ctpane Cyna npasae EY), y kome ce HberoB KOHCTH-
TYTHBHH €JIEMEHT — YBO3 — OJIBHja0 Yy XOJaHAH]jH, jaCHO je a ce TIOMEHYTH H3Yy3€TaK HE MOXKE
HNPUMEHHTH.

57 Van Straaten, 9 43-47.

S8 Ibid., 9 49.
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HHIIA KOj€ Cy, IIpeMa CBOjOj HAPOUUTO] IPUPOIH, HEOMBOJUBO MOBE3aHe. Tako je
Cy/1 MO3UTHUBHO OJrOBOPUO Ha PBO MHUTAE.>’

Y okBHpY OrOBOpa Ha ApyTo nuTame, Cya je yKa3ao Ha TO Aa TeKCT WI. 54
KonBeniuje He npaBu pas3inky usMel)y KOHAUHUX MPECy/ia, HA OCHOBY MCXO7a
mocTynka. Hagasse je mcTakHyTO Aa HemOCTaTakK JoKa3a Kao OCHOB (IETUMUYIHO)
ocnobahajyhe npecyne Huje passor 3a Bohere HOBOT KPUBUYHOT MOCTYIIKA Y JIPY-
roj apxxkapu. Tume Ou ce HapyIIKJIa MPaBHA CUTYPHOCT U 3aITHTA JISTHTHMHHUX
OUCKMBamWa, CyouaBajyhiu ONTyXEHO JUIIE ca CTPAXOM OJ] KPHBUYHOT FOHCHA
MaKo je ImpaBHa CTBap ,,KoHauHO pemtena . 3akpyyak Cyia ri1acuo je 1a CUuTya-
1yja y K0joj je juiie ocinodoheHo 300r HeocTaTka 10Kas3a, crajia y Kpyr mpuMeHe
q411. 54 KoHBeHITMje, OMHOCHO 1a je oOyxBaheHa nejcTBoM Hauena ne bis in idem.

Hemiro cnoxeHuje nmbeHHIIE OBOT cllydaja npyxuie cy Cyny Npuinky Ja
MIPOIIMPH TOMEH IpuMeHe ne bis in idem, y omHOCy Ha nipeameT Van Esbroeck.
Naxo ce Cyn mo3Bao Ha Ty Mpecyay y NOorjieay CyIITHHCKUX MTUTakba, BPEIH UCTa-
hwu ma je mperm3upao jour aBa ereMenTa of 3Havaja. [IpBo, XeTeporeHocT cayue-
CHHKA Y Pa3IMYMTHM JIpyKaBaMa 4JaHUI[aMa U HEUCTOBETHOCT POOe Koja je peIMeT
BpILCHa KPUBUYHOT JIeNa, He OJIpUYy CIIOPHOj CUTYAIU)H Y [IETHHHA — KapakTep
UCTOr geaa. JIpyro, pe3ynraTr Bohema mpBOr KPUBUYHOT IMOCTYIIKA, HEMa yTHIA]
Ha YUHCHUITY 1A je Y TIPaBHO] CTBAPH KOHAYHO OIJTYUYECHO.

2.3. Kretzinger

Ipecyna y npenmety Kretzinger® nacrana je HakoH npeiora CaBesHor cyzia
CP Hemauxke ynyhenor Cyny npasae EV. [lo kputepujymy npocTopHe TUCIOLH-
PaHOCTH CIIOPHUX YUHEHUIA, OJHOCHO CJIIOKEHUX OKOITHOCTH 3a YCIIOCTABIbAbE
TEpUTOpHjalIHE HAJJISKHOCTHU JIp)KaBa, OBaj CIy4daj ce€ HAPOUUTO UCTHYE Kao

% Wnak, ICTHYEMO Ja je HaKOH yCBajarba IPECy/Ie MO MPEAIIOTY 3a Oy IHBaE O MTPETXO-
HOM ITUTalby, MCPUTOPHA OJIYKa O CHOPHOM MHUTakby MPENYLITeHa HALIMOHATHOM Cy/y, LITO je
Cyx ucTaxao y OBOM CIy4ajy, ajJi U TeHepaliHO y cBojoj mpakcu. Gasparini, § 56.

% Van Straaten, 9 59. Y Tom norneny Cyn ce nossao Ha ciy4uaj Criminal proceedings against
Filomeno Mario Miraglia, Court of Justice of the EU, Case C-469/03, Judgment of 10 March 2005.
Kpusuunu iociuyiax apomue Filomeno Mario Miraglia, Cyn npasne EY, npenmer C-469/03,
npecyzaa ox 10. mapta 2005. JacHo je moByueHa pasnuka usmel)y curyaruja kaaa ce ui. 54 Konsen-
[{je He MOXKe IPUMEHHUTH. Y IIOMEHYTOM IIPEIMETY, JIOLLIO je 10 00yCTaBe KPHBUYHOT TOBEHa
O]l CTpaHe Ty KHJIaIITBa y XOJIaHAHjH, HA OCHOBY TOTa IITO je 3a MCTO JeJIo Boljena ncrpara y Hra-
nuju, 6e3 60 KaKBOT MEPHTOPHOI MCXO0Za. XOJIAaH/CKO TYKMIJIALITBO CMaTpaso je 1a je THMe
HCXOJ1 Y OBOj IPAaBHOj CUTYAIMJH CTEKA0 CBOjCTBO KOHAUHOCTH (finally disposed of ). Unak, uma-
jyhu y Buny na Huje qomuio 1o MeputopHor npecyhema, Cy1 HiIje MpUXBaTHO TAKBO CTAHOBHUIIITE.
ITpuToM, pauiio ce 0 OPraHM30BaHOM KPHMHUHAIY, Tj. ONTYXKO0E IIPeJl XOJTaHACKHM PAaBOCYIHHUM
OpraHMMa OJHOCHIIE Cy ce Ha n3Bo3 30 Kmiorpama xeporHa y Uramnujy.

1 Criminal proceedings against Jiirgen Kretzinger, Court of Justice of the EU, Case C-288/05,
Judgment of 18 July 2007. KpuBnunu noctynak npotus Jiirgen Kretzinger, Cynnpasae EY, npen-
meT C-288/05, mpecyna ox 18. jyna 2007. (y nammem texcty Kretzinger)
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unyctpatuBaH. YnmeHune crydaja Hactane ¢y 1999. roqunae u 2000. rogumne,
Kana je . Kretzinger yBo3uo urapeTe u3 3eMasba Heuganuma EVY, xoje cy mpet-
XOIHO MPOKpHjyMuapere y [ puky ox crpane Tpehux nwuia, a 3aTuM KOMOHjeM
kpo3 Urtanujy u Hemauky ycmepene ka Yjenumenom KpassercTBy. Hu y jenHoj
JIp’KaBH poOa HHje MpHjaBJbeHa, HUTH APHIHCHA.

[IpBa mennn6a konmmurHe oy 34.500 kapTOHA IUTapeTa JIOTOIHUIIA CE O]
ctpane punancujcke nonunuje Uranuje (Guardia di Finanza) 03. maja 1999. ro-
nuHe. ONTyXKeHH je MYIITeH Ha cJI000/1y HaKoH caciyiiama. Hakon ociobahajyhe
MPBOCTEIICHE Mpecy e, anenanuonu cya y Beneuuju (Corte d apello di Venezia)
OCY[THO je, y OJICYCTBY, I. Kretzinger-a Ha yCJIOBHY Ka3HY 3aTBOpa OJI jeJlHE FOINHE
u ocaM Meceni. OCHOB OCyJIe Cy JIBa KpUBUYIHA JIeJIa, IPBO, YBO3 U Ipxkame 6.900
KHJIOTpaMa KpUjyMuapeHuX IHrapeta CTPaHor Mopekia, Te Apyro, Hernahame
[JAPUHCKUX 00aBe3a y BE3H ca yBO3OM IHTapeTa.

Hpyru nyTt nonasu no mernaoe 14.927 kaprona nurapera 12. ampura 2000.
roguae. HakoH kpaher nonunujckor 3anpxaBama y Utanuju, oCyMBUYCHH je
BpaheHn y Hemauky, rae je 6uo y mputBopy uekajyhu cyheme. [Ipen Cynom y An-
ko (Tribunale di Ancona) ocyheH je, MOHOBO y OJICYCTBY, Ha Ka3Hy 3aTBOpa y
Tpajamwy o ABe roguHe. HujeaHa ox HaBeeHNX Mpecya Tj. U3PEUCHUX CaHKIIU-
ja HHje U3BPLICHA.

IMToTom monasu 10 yeBajama ase ocyhyjyhe npecyne y Hemaukoj®?, Ha ocHo-
BY HCTUX YHECHHIIA KOje CYy OCHOB UTalIMjaHCKUX Tipecyaa. OKpyKHH Cy] Yy
AyrcOypry (Landgericht Augsburg) oCyauo je UCTO JIUIE Ha TOIMHY JaHa U IECET
Mecelr 3aTBopa 300T MpBe MOMIHIJbKe IUrapeta. Takohe, mpe UCTUM CyJIOM H3-
pedeHa My je Ka3Ha 3aTBopa OJ TOJMHY JlaHa y BE3H ca JPyTroM moirisbkoM. Oria-
IIIEH je KPHBHUM 32 KPUBHYHO €10 U3 L. 374 TTopeckor 3akonunka CP Hemauke®,
KOjUM je MHKPUMHUHHUCAHO IPUMAabe, IPXKAKkEe MIIH Mpojiaja 106apa CTEUSHUX
nopeckoM yTajom. CTora je mocTojame KpUBUILIE yTBPhEHO y TIOTIIeAY yTaje HapuH-
CKMX 00aBe3a HacTaJIMX U3 yBO3a KpujymuapeHe pode y I'puxy. Bpenu ncrahu
na OKpy»KHH ¢yl 'y AyrcOypry HUje cMaTpao Ja IpeTXOIHO JOHETE Mpecyae y
Wranuju npenacrassbajy OMII0 KaKBY MpeNpeKy 3a Boheme noctynka. OnHOCHO
cMmarpao je aa ui. 54 KoHBeHuje HUje TPUMEHBHUB HAKO je YNEHUYHU OCHOB
IIPECYE 3aCHOBAH HA UCTUM HEI03BOJbEHUM NOLIMIbKaMa uurapeta. I. Kretzinger
YITyTHO j€ MOBOJOM Tora a0y (enepasHoM Ccyay, KOjH je UMao JUJIEMY Y T0-
TJieny TpU NMUTama, ToToM yryheHa Ha Tymaueme Cyny npasne EV.

02 ®depepanuu cyn CP Hemauke y mpeuiory 3a OUIyKy 0 IPETXOJHOM ITHTaly HABOIH J1a
13 HEKOJIHKO MOKYyIIaja Huje Ouno Moryhe 1obuTty mpenusaH oroBop Ha Koje IIapuHCKe 00aBe3e
[pU YBO3y LIUrapeTa ce OJHOCEe MTaJHjaHCKe mpecy/ae. HapouuTo aa jau ce ONTYIKHHUIIOM HIIH
npecyoM 00yxBalieHO KpUBHYHO JIEJI0 LIAPUHCKE IIpeBape.

9 Tlopecku 3akonuk CP Hemauke. Fiscal Code of Germany in the version promulgated on
1 October 2002 (Federal Law Gazette [Bundesgesetzblatt] L. p. 61), last amended by Article 17 of
the Act of 17 July 2017 (Federal Law Gazette I p. 2541), noctynau na: https:/www.gesetze-im-in-
ternet.de/englisch_ao/englisch ao.html
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[IpBO TUTamE je CI0KEHO U OMHOCH CE Ha ITOCTOjamke ,,ICTOT JejIa” y CBETITY
1. 54 KonBeH1yje, 300r IpeTxoHO HABEACHUX CIIEIUUIHUX OKOITHOCTHU CITy-
4aja.** Cyn je ¢popmysrcao ofarosop mosusajyhu ce Ha ciayuaj Van Esbroeck n
KPUTEPHUjyM MaTepHUjaHOT UAeHTUTeTa akaTa. CmaTpajyhu na yumeHuie opBor
ciy4aja YWHE HU3 HEOIBOJHBO MOBE3aHUX OKOJIHOCTH, Cy je 3aKJbyUHO J1a ce
pajiu O jeANHCTBEHOM Jemy.%

Jpyro nmutame THYE Ce yCIOBa M3BPIICHA CAaHKIIHje caapyKaHoT y 4. 54
Kongeniyje. Yumenuna na je r. Kretzinger u3pedeHa ycioBHa ocyna y Utanuju,
CTBOpHJIA je JUJIEMY Ja JIU Ce MOJKe CMaTpaTH JIa je ,,ka3Ha U3BpIIeHa™ UIIH J1a je
,»Ka3Ha y MoCTynKy u3Bpuiewma“. Haponehu na je yoOuvajena mpakca u3puiiama
YCIIOBHE OCYJIe 3a JIaKIIa KpuBH4IHa fena, Cy/ je OleHno 1a yciIoBHA OCy/1a Hc-
nymaBa ycJoB ,,u3Bpilema kasue' . [Ipenusnuje, 1ok Tpaje nepuox nposepe Cyx
cMarpa Jia je Ka3zHa y TIOCTYIIKY U3BPIIeHha, a IITO Taj IePUOJI HICTEKHE, Ka3Ha ce
cmarpa u3BpuieHoM.%° TTox UCTO MUTakbE CBPCTaHA je ¥ YHI-EHHIIA [ITO MY j&
om0 ogpeheno moauIHMjCKO 3aMpKaBame U MIPUTBOP, KOjH Cy TIOJOOHH 3a ypa-
YyHaBamke Kao MEPUO/ JIUIICHA CII000/1e MPU U3BPIICHY Ka3He 3aTBOpa. Y TOM
CMHCITY OITOBOP Ha MOCTaBJFEHO NMHUTamE je HeratuBaH. Ctas Cyna je 1a ce CBp-
Xa MPEBCHTUBHOT JIMIICHa CJI000/Ic OUTHO pPa3iiuKyje Off CYyIITHHCKOT ,,yCIIOBa
M3BPIIEHA™ CapyKaHOT y WiI. 54, 4HjH je IMJb KOHAYHO pelaBarbe MmocTymKa.%’

Tpehe nutame Takohe je KOHIUIUPAHO y IBa CErMEHTa Koja ce OJHOCE Ha
T3B. EBporicku Hasor 3a xarmmieme 1 Mpeajy ocyheHor Jnuia paan U3BpIIeHa
ka3He. CylITHHA MUTamka je Ja JI MOTYhHOCT M3/laBamka HaJlora 3a XalllieHhe
kojy Utanmja nma Ha ocHOBY OKBHpPHE OIJTYKE O EBPOIICKOM HAJIOTY 32 XaIlIIeHhe
U TIOCTYTIIMMa TIpeaaje u3Mmel)y apkaBa®, yTrue Ha TyMauerhe yCIioBa U3BPIICHA
kasne. Mmnak, craB Cyna ja 1a cama MOTYhHOCT H3BpIICHA ITPECyAe Tj. Ka3He 3a-
TBOpA, TAKO IITO OW JOLIO 10 IpeAaje ocyhenor nuna ox crpane Tpehe apxase,
HE yTHUYe Ha TyMadem-e I0jMa U3BpIIeHha KazHe y KOHTeKcTy wi. 54. [lopen Tora,
MUTame je 00yXBaTauio U IPaBoO 3aMOJbEHE JIPKABE J1a HE MOCTYIIH 2y TOMAaTCKH
0 HAJIOTY 3a Xalllllewse, jep je nuite ocyheno y oacyctBy®. Cyn je 3akipyuno aa

%4 Takolje, y MUTamby ce HCTHYE KaKO je 0Cyl)eHo Miie nMaio HaMepy Off OYeTKa [1a H3Be3e
criopHe nurapere y YjeaumeHo KpabeBcTBo, mpeko Hranuje, HakoH mpey3uMara pode y ['pukoj.

9 Kretzinger, § 37. Cyn je 1 'y 0BOj OJUTYI[HO MOTBPHO MPH JOHOIICHY 3aKJby4Ka O HCTO-
BETHOCTH JIeJIa JIa PeJICBAHTHU KPUTEPHjyMH HUCY IIpaBHA KBAIH(UKAIH]ja Jle)la y YHY TPaIlbeM
IpaBy, HUTH 3alITHNEHHU IPaBHU HHTEPEC KOju je moroheH y nomaheM mpaBHOM ITOPETKY.

06 Ibid., q 9 42-44.

7 Ibid., 9 51-52.

%8 OkBupHa omryka CaBeTa 0 EBpOIICKOM HAJIOTY 3a Xalllliee | MOCTYIIINMA TIPeiaje H3Me-
by npxasa (2002/584/JHA: Council Framework Decision of 13 June 2002 on the European arrest
warrant and the surrender procedures between Member States — Statements made by certain Mem-
ber States on the adoption of the Framework Decision), Official Journal L 190, 18/07/2002, p. 1-20.

%Y. 5(1) perysuiie rapaHimje Koje y HEKHM CllydajeBrMa Mopa Py KUTH JpKaBa Koja je
M371aJ1a HAJIOT 3a Xaruiewe. Tako ce HaBOJH Jla U3BPIICHE HAJIOra MOXEe OUTH YCIOBJBEHO ,,aK0 je
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nako 300r npecyne in absentia TocToju MOTYhHOCT JTOTaTHOT YCIIOBJhbaBamba U3-
pyuema ocyheHor nuua, To He yTh4e Ha TyMademe MojMa ,,u3BpLICHa™ Ka3He.
Taxo je Cyn HaBeo 1a HUje MOTPEOHO OITYIUBATH O TOME JIa JIX IIpecyaa yCBO-
jeHa y oCyCTBY ocyheHor nuua, uynje u3BpLICHE je MOAI0KHO YCIOBHMA U3 UJl.
5(1) OxBupHE OIITYKE, IPEACTABIbA OITYKY KOjOM je KOHAYHO OJTyUCHO Y TIO-
cTynky.””

Y 0BOM mpeaMeTy HapOvHTO je IOIIIA 10 H3pakaja (IeKCHOMNIIaH IPUCTYT
Cyna y Tymauemy nojma gesza. [lopen cBUX ONMCaHUX YMEHCHUYHUX U TPABHUX
crienmupUIHOCTH, TIPEAHOCT je JAaTa IMUJPHOM TyMadewy 4. 54 Konsennwuje. Y
CaJIejCTBY jeMHCTBEHOT YMHUIILIbaja ca 00jeKTHBHOM Be30oM’! Meljy ciopHUM paji-
haMa Mpeay3eTUM y pa3aInduTuM apkaBama, Cy je TOTBpAHMO Ja OBaj ciiydaja
yIJla3d y N0Jbe MPUMEHe il 54.

2.4. Bourquain

[Nocnenwu y HU3y oadpaHuX CiTydajeBa, pa3jiuKyje ce O TPU MPETXOIHA
y TIOTJIeTY BPCTE€ KPUBHYHOT JieJa, 030MJFHOCTH U3PEUEHE CAaHKIHje B 300T aM-
HECTUPamka YUHOHHUIIA. YOUCTBO JIeTHOHApa | Jie3epTepcTBO U3 Jleruje crpanaia
JIOBEJIH CY JI0 M3pHIlarka CMPTHE Ka3He HEMAuKoOM JAp:kaBihbaHuHy.? Cyheme je

€BPOIICKHU HAJIOT 32 XaIllICHhEe U3/1aT y CBPXE H3BPIICHA IIPECY/Ie HIIH JHLICH CI000/1e Ha OCHOBY
CyJICKE OJUTyKe JIOHETE Y OZICYCTBY OINTY)KEHOT, a 0COOH O K0joj Ce pajH MO3UB 3a Cy] HHje O1o
JIMYHO JJOCTaBJbEH WM HHjE HA HEKH JIPyTH HAuMH Onita 00aBelITeHA O JaTYyMy U MECTY caciylia-
ha Ha OCHOBY KOTa je JIOHEeTa OJUTyKa Y OJCYCTBY, Ipeaja 0code MOxe OUTH MOIJI0KHA YCIOBY
Jla IPaBOCYTHU OpPraH KOjU M3/1aje HAJIOT 3a XalllIeHkhe NPy oarosapajyhe rapannuje aa he ta
oco0a uMaTu MOryhHOCT J1a TPa)KH TIOHABJbAHE MOCTYIIKA Y APHKABU YIAHUIH KOja U3/1aje HaJIor
3a Xarllemke U MOTYhHOCT MpHCycTBa cyhemy ™.

70 Kretzinger, 19 67-68; Tlopehema panu, y mpenmety Kossowski Cyn je Takohe oxmydanBao
0 MOCTOjamy ,,KOHAYHE OIyKe™. 3aKJbydaK IJacH Jia ce OJUIyKa jaBHOT Ty)KHOIA KojoM ce 6e3
U3pHUIakba CaHKIHje 00yCTaB/ba KPUBHYHO I'OBCHE U TPABHOCHAKHO 00yCTaBJba HCTPAYKHH 110~
CTYIAaK, y3 MOI'YRHOCT HETOBOI' IOHOBHOT OTBapama MK yKHAabha OIIYKe, HE MOXKE CMaTpaTu
KOHAYHOM OJUTYKOM 300T TOTa IITO HHje cripoBefeHa edhukacHa uctpara. Criminal proceedings
against Piotr Kossowski, Court of Justice of the EU, Case C-486/14, Judgment of 29 June 2016,
54. Kpusuunu iocuiyiax tipotiug Piotr Kossowski, Cyn npasae EV, npeamer C-486/14, npecyna
071 29. jyna 2016., § 54. OBoM mpecy/JoM yBE/ICH je ay TOHOMaH KOHIIETIT ,,KOHAYHOT* CIIpoBOherba
KPUBUYHOT MOCTYIIKA, KOjH C€ pa3inKyje on moctojeher y ApkaBu y K0joj je BojeHa mpeaMeTHa
uctpara, [losbckoj. Arkadiusz Lach, “Effective Investigation of Crime and the European Ne Bis
in Idem Principle”, Teises Apzvalga Law Review, 2/2017, 8.

7' TonuHy JlaHa HAKOH JIOHOIIEHa NIPeCyie y npeamety Van Straaten, nosusajyhiu ce usme-
hy ocranux u Ha Ty npecyny, Cya je HaBeo a Mel)y CHOpHUM YHE-CHUIIAMa MOpa IOCTOjaTH 0fjeK-
iueHa ee3a, na ou 4. 54 6uo npumemus. Kraaijenbrink, Court of Justice of the EU, Case C-367/05,
Judgment of 18 July 2007, § 31. Kraaijenbrink, Cyn npasne EY, npenmer C-367/05, npecyna ox
18. jyna 2007. roqumne, g 31.

72 Klaus Bourquain, European Court of Justice, Case C-297/07, Judgment of 11 December
2008. Klaus Bourquain, Cyn npasae EY, npeamer C-297/07, npecyaa ox 11. netem6pa 2008. ro-
nuHe. (y 1ajbeM TekcTy Bourquain)
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OIIpKaHO y OJICYCTBY OMTYKEHOT, a IIOCTYTIAK je BoheH 1961. ronnne nipen ¢hpaH-
IYCKUM CTaJIHUM BOJHUM TPHOYHAJIOM y AJDKUPY, y3 TPUMEHY (paHIyCKOT
npaBa. Ocyhenuk je moderao y Mcrouny Hemauky, Te My HEje Oumo Moryhe mo-
CTaBUTH MPECYY, HUTH je u3BpinTH. [lokpenyra je uctpara u y 3amnaaHoj Hemau-
koj (CaBe3noj Pemybnunm Hemaukoj), Te je yrmyheH HaJor 3a Xammiemke, KOjH je
ondujeH oy crpane Tafanimke Mcroune Hemauke (Hemauke Jlemokparcke PenyOiu-
Ke). 3atum, 1968. romuHe moma3n 10 yeBajarmba (hpaHIlyCKOT 3aKOHa O aMHECTH I >,
KOjUM Cy aMHECTHpaHa CBa KpUBHYHA Jiejla HacTaja y Be3u ca jnorahajuma y
Amxupy. Koukpernuje, y @i. 1(2) oBor 3akoHa MOCEOHO je MPEIMU3UPAHO Ja ce
MPUIATHUIY (PAHIYCKOT BOJHOT 0c00Jba CMATPajy aMHECTUPAHUM 32 CBA KPH-
BUYHA JIeIa UHIbeHa y ATDKUpy.’*

MelyTum, HaKOH ca3Hama Aa I. Bourquain sxuBu y PerencOypry, jaBHO Ty-
KUJIAIIITBO y OBOM Tpany (Staatsanwaltschaft Regensburg) mogurio je 11. nemem-
6pa 2002. roguHe ONTYKHHILY MPOTHB era.”” Ha TepeT cy My cTaBJbeHE HCTE
YUEHUIIE y BE3U ca yOUCTBOM JApyTor JierroHapa. [loBomom Tora OkpysxHH Cy
y PerencOypry (Landsgericht Regensburg) Tpaxuo je unpopmanuje oq Munu-
crapcTBa mmpasne Opanirycke, kako OM yTBPAHO Aa JIU je TIpecy/1a BOjHOT TpHOyHaa
32 UCTOYHY 30HY KOHCTaHTHHA Mpenpeka 3a NOKPeTame KPUBUYHOT TIOCTYIIKA Y
Hemauxkoj 300r ucror nena. Bojau tpubynan y [lapusy y cBoM oaroBopy HaBeo
je na je 1981. roguHe UCTEKAa0 POK 3a a0y IPOTUB CMpTHE KasHe. VcTo Taxo,
MPOTEKOM JIBaJ€CETOTOAUIIHET POKA, HACTYIINJIA je allCOyTHA 3aCTapeocT
U3BpILICH-a KPUBUYHE CaHKI[H]je TpemMa (paHIlyckoM 3akoHy.”® Ha ocHOBY HacTase

3 Loi n® 68-697 du 31 juillet 1968 portant amnistie, JORF, O2 aott 1968, p. 7521, noctynan
Ha https:/www.legifrance.gouv.fr/jorf/id/JORFTEXT000000693181. 3akoH 0 aMHECTHjH YCBOjCH
31. jyna 1968. rongune.

74V nuTepaTypH ce HCTHYE KaKo je TO YIHEEHO 300T MOMUpEha U jeMHCTBA HallHje, a Y
BHTy 3a0paHe HCTpaXkiBamba 3J10ynoTpeda yunmbeHnX Y AIDKHPCKOM paTy 3a He3aBHCHOCT. Valérie
Niquet, ,,History and Memory Issues: A Comparative Study of the Treatment of The Colonial Period
in France And Japan®, Japan Review, The History of Asia in the 20™ Century — The Origins of Pro-
sperity and Stability, 1/2017,22-32, 23. 3aK0oHH 0 aMHECTHjH CMATPajy C€ KOMIICKCHIM MEXaHU3MOM
pemraBama koHpukTa. Ca je[He CTpaHe, 0AroBapajy noTpedu 3a MEPOM 1 IOMHPEHEM, a ca Jpyre
cTpaHe, IOBOJIE JI0 MUTama Kako ,,3a00paBibambe 3J04iHa™ yTHde Ha craryc xkpTasa. Laila Fathi,
Forgetting the unforgivable: amnesties following the Algerian war of independence, PhD thesis,
19622012, SOAS University of London, 2018, 53. Kan je y nutamwy ®panirycka, y nepuoay oz 1962.
1o 1968. rogune, 2.466 0coba aMHECTHPAHO je Pa3IMYUTHM aKTUMa 0 aMmHecTHju. [bid, 116.

> OnTyKeH je 3a TemKo youcTso (,,yOucTBO 1Mo noceGHo oTekapajyhinM okosHOCTHMA )
n3 wi. 211 Kpusnunor 3akonnka CP Hemauke, rye je 3anpehena goxxuBoTHA ka3Ha 3aTBopa. Straf-
gesetzbuch in der Fassung der Bekanntmachung vom 13. November 1998 (BGBI. I S. 3322), das
zuletzt durch Artikel 2 des Gesetzes vom 22. November 2021 gedndert worden ist, focTynan Ha
https://www.gesetze-im-internet.de/stgb/BINR001270871.html. KpuBnuHM 3aKOHUK y BEp3HjH
o0jaBibeHOj 13. HOBeMOpa 1998. (CaBe3HU rMacHHUK 3aKOHA, CTP. 3322), KOjH je MOCTHSIHBH My T U3-
MEH-CH YJIaHOM 2. 3aK0oHa of1 22. HoBeMOpa 2021. rogune.

76 3aHUMJBHBO j€ J1a je KCTO MHUILJbEHE 1a0 1 Makc [T1aHK MHCTHTYT 3a CTpaHo U MehyHa-
poxnHo KpuBHUHO 1paBo (Max-Planck-Institut fiir ausldndisches und internationales Strafrecht),
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cutyarnuje, moctymnajyhu Cyn ymyTHo je mpesior 3a OMIyYUBake O IIPETXOTHOM
nutawy Cyny nmpasze, Koju je rimacuo: ,,Moxxe 11 ocoda unje cyheme je mpaBHO-
CHAYXHO OKOHYAHO Y JIPXKaBW YrOBOPHUIIM OUTH KPUBUYHO TOWEHO y JAPYroj
JpKaBU YTOBOPHUIIM 33 MCTO JEJI0, KaJia 10 3aKOHY JpXKaBe Y K0joj je u3peucHa
CaHKIIMja, Ka3Ha BUIIE He MOXKe OnTH m3Bpiena?*’’

Kao npenumunapua nutama, Cyj je nuctakao na nako KonseHiuja Huje
obaBe3uBaia OpaHIyCKy Y TPEHYTKY JOHOIICHA Pecy ie, 00€ YKIbyUeHe JIpKa-
Be Cy OnJie cTpaHe yrOBOPHUIIEC Y TPEHYTKY Kaja je MOKPEHYT APYTH MOCTYTIaK.
3atuMm, Cya HHje cMaTpao Kao MpenpeKy TO MITO je IPBU MOCTyMaK BoheH y AJ-
JKUPY, jep je Ka3Ha u3pedyeHa o oprana apxase (OpaHiycke) koja je KacHUje
mocTaja cTpana yropopuuia Konsennuje. Mcrankyra je  YMmbeHUIIA /1a j€ TTPH-
JHUKOM cyherma IpuMeneHo (paHIyCKO MpaBo.

Y MepuTymy, pecyja jaje moTBpJaH OJrOBOP Ha MOCTABILEHO MUTAbE.
Haueno ne bis in idem npuMewnHUBO je y 0BOM CiIy4ajy, 0e3 0031upa Ha TO IITO H3pe-
YeHa Ka3Ha BUIIIEe He MOke OWTH m3BplieHa. HakHaHO py»KeHa aMHeCTHja, He
MO BOJMTHU Ka 3aKJbYUKy Ja Mpecy/ia HHje HU MOCTojala, Y CBETIIY MPUMEHE
1. 54 Kousennuje.”® Konauno, cioboma kperama je epeKTHBHO TapaHTOBaHa
caMo kajaa ocyheHo nuie, Moxe na ce kpehe 0e3 cTpaxa ojf TOBeHa y APYroj
npxasu yropopaumn.”’ Ha taj maunn, Cyq je a0 IPEIHOCT IIPaBHO] CUTYPHOCTH
U JISTUTHUMHHUM OYeKHBAbUMAa KOja Cy MPOU3alilia Ha CTPaHU OCyleHOT JIniia Ha-
KOH TIpy’KE€HE aMHECTH]e.

3AKJBYHAK

HaxkoH carnenaBarma TEOPUjCKUX TIOCTABKHU U MPAKTUYHHX ederaTa mpume-
He Hauena ne bis in idem y [IpaBy EY, a npeencTBeHo wi. 54 KoHBeHIuje 0 rpu-
Mmenu LlleHreHcKor cropasyma, 10J1a3|uMo JI0 HEKOJIMKO 3akjbydaka. [IpBo, cTeneH
ypeheHOoCTH OBOT ITPaBHOT HaYeJa je MPHIMYHO BUCOK M CUCTeMaTH4aH. 3adpaHa
JIBOCTPYKOT TOBCHa U KaXKhaBarmha HHKOPIOPHCAHA je Y MPUMapHUM U CeKYH-
JIAPHUM M3BOpUMA YHHUJCKOT IpaBa. Y HAYCIIHOM CMUCIY IPUMEHYjE Ce Ha CBE

HaBoaehu 1a cy UCIyHEHH YCIIOBH 3a TpuMeHy 4. 54 KoHBeHIH]e, Tj. 1a HEMa MeCTa Bolemy
HOBOT' KPUBHYHOT NOCTYIIKA. Bourquain, Judgment of 11 December 2008, q 25.

77 Bourquain, 9 26.

8 Ibid,, 9 44.

7 CraB 0 HEONMXOAHOCTH MpyKama eQpUKACHUX rapaHiija ciaoboae KpeTama, 6e3 crpaxa
0] ABOCTPYKOT TOBEHha, CHAXKHO je oxpskaH y npakcu Cyna. Criminal proceedings against Vla-
dimir Turansky, Court of Justice of the EU, Case C-491/07, Judgment of 22 December 2008, 9 41.
Kpusuunu wiociuyiiax ipuoiuug Viadimir Turansky, Cyn npasne EVY, npenmer C-491/07, mpecyna
on 22. nenem6pa 2008. rogune, § 41; WS v Bundesrepublik Deutschland, Court of Justice of the
EU, Case C-505/19 PPU, Judgment of 12 May 2021, § 91. WS apoitiue CP Hemauxe, Cyn npasae
EY, npeamer C-491/07, npecyna on 12. maja 2021. roquse,  91.
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(ha3ze KPUBHYHOT MOCTYIIKA, O] MOKPETamka UCTpare 10 W3BPIICHa CAaHKIH]E,
yKIbyuyjyhu cuTyanmje xajga Buuie Huje Moryhe na ce m3Bpim kasHa. [lopen
TOTa, OBO HAYEJIO EKCTUIMIINTHO C€ HaJla3H Kao Je0 MOCEOHNX MPaBHUX HHCTHUTY-
Ta WM 00JIACTH, MOy T IPOIMHKca KojuMa ce ypehyjy murama nu3pydema, ucrpare,
3aIITHTE TIOAATaKa O JUYHOCTH UTH. Y OIHOCY Ha ApyTe MelyHapomHOMpaBHE
W3BOPE, YHUJCKH IIPABHY OKBUP UIAK HYIU (OPMAITHONIPABHO IPEIU3HU]Y U Ma-
TEPHjaJTHONIPABHO MIMPY 3aIITHUTY OJl IBOCTPYKOT TOMEHA U KaXKFhaBarmba 33 HICTO
KPUBUYHO JIEJIO.

ITomenyTa KoHcTaTaluja MoceOHO M00Wja HA 3HAUAjy aKO C€ UMa y BHIY
MPEKOTpaHUYHHU KapakTep ,,HO3UTUBHOI" cyko0a HaAJIe)KHOCTH, KOjH CE TIpUMe-
HOM Wi, 54 KoHBeHIHje TpeBa3niIasi. Y HEKUM CUTYalldjaMa, HOpPMATHBHHU OKBUP
HUje J0BOJbaH 32 MOTIYHO OCTBapekE MPOKIaMaIije O JeAMHCTBEHOM IIPOCTOPY
0e30emHOCTH, cI000Ie U IIpaBe. JpkaBe diaHuIe TTOHEKA MTOKA3yjy CyBepe-
HUCTHYKH CTaB O BPILCHY HAIJISKHOCTH Y KPUBUYHUM CTBapuMa. Taja 10 myHor
m3paxkaja gonasu ynora Cyna mpasae EY. [lyTem mpuka3zaHor MexaHu3Ma OJTy-
YHBakha O MPETXOHOM IuTamwy Cyll HECYMIBUBO yTHYE HAa (DAKTUYKY CTaHAAP -
3aIijy y MOCTYTIaby HAIIMOHATHUX CYJI0Ba. Y CUTYaIH]y Ka/ia IOCTOjH JIETUCTIATHB-
Ha HeyjeHaYeHOCT, Tj. HE TIOCTOjH XapMOHH3alHja KpUBUYHUX 3aKOHO/IABCTaBa
npxasa wianuna EVY, 3nauaj onmyka Cyna npasne EVY je jorn Behm.

Haj3nauajHuju fonprHOC OCTBapeH y J0calalllib0j MPaKCH jeCTe ay TOHOMHO
(dhopMupaHu KOHIIENT gena. JlehnHnumja Koja CyIITHHCKH TTOYNBA HAa MaTepHja-
HOM HJCHTUTETY aKaTa, IPeACTaB/ba KBAJIUTATUBHU NOVUM, KOJH CE Y TIOTIYHO-
CTH OClIara Ha MPUHIHNI idem factum, a TOTITYHO CTaBJba BaH CHAT€ MPUHIIHII
idem crimen. Moxemo pehu na je Tume Cyn npasne EY ancrpaxoBao Hu3 dop-
MaJTHOIIPAaBHHUX YCJIOBA, KOjU OM y CYyIIPOTHOM OHJIM IIperpeka MpuMeHH 9. 54
Kounsenuwuje. [Ipuctynom koju je enacTuvan v HUJbHO OPHjEHTHCAH Ka UCITY EbEHbY
cBpxe ne bis in idem, Cyn je cTaBHO y IPYTH IUIaH (POPMATHOCTH U PUTHIHOCTH
HaIlMOHAJTHUX MPaBHUX cucteMa. Tume je de facto nouIo u 10 eKCTpaTepUTOPH-
jalTHe IpUMeHe YHH]CKOT TIpaBa, nMajyhu y Buay cinydaj Bourquain. ITpakTuano
je omoryheHo mojennHIly IPOTHUB Kora je Bol)eH KpMBHYHH MOCTYyMaK, 0e3 003upa
Ha FETOB UCXOM B 0e3 003upa Ha KBATU(PHUKAITH]Y KOja MY j€ CTaBJbeHA Ha TEpeT,
Jia ca Moy3/1alkeM Y TakBY OIITyKy GopMupa cBoja JerHTUMHA ouekuBama. OHa
ce MMPBEHCTBEHO OJTHOCE Ha MPABHY CUTYPHOCT KOja MPOU3J1a3u U3 KOHAYHE CY/I-
cke (uau Tyxunauke) onnyke. CyJ je ynpaBo Ha TOM OCHOBY, IOCEOHO aKIEHTO-
Bao cJI000y KpeTama, I0 YHjer KpIiema Hajuenrthe 1oma3n, ako ce MPeTXOIHO
HaBeJIeHe rapaHIlyje 3aHeMape Off CTpaHe ApKaBe WiaHULe. YKPAaTKO, HAUHHOM
Ha koju je Cyn mpapjae IpUCTYIIHO 3aIITUTH TapaHIlija Hauena ne bis in idem,
yCIIOCTaBJbEHA j€ BPJIO €KCTEH3MBHA MPEAMETHA, BPEMEHCKa U TPOCTOPHA MPHU-
MeHa OBOT Hadesna.
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Theoretical and Practical Aspects of the Ne Bis In Idem Principle
Implementation in the EU Law

Abstract: The ne bis in idem principle as one of the most eslablished legal
rules, has been widely regulated by sources of national and International Law.
By its very nature, it protects individuals from double punishment for the same
act, regardless of its classification as a misdemeanor, criminal offence etc. Dif-
ferent legal traditions, together with a purely national criminal jurisdiction, led
to a certain divergency among states. Moreover, such a problem has existed for
a long time in the jurisprudence of the European Court of Human Rights. Howe-
ver, regulation of this principle in the EU Law brought upon some novelties. In
the end of 20th century and in the beginning of 21st century there was the process
of a more detailed defining of conditions for the application of ne bis in idem
principle. In parallel with that process, the European Court of Justice delivered
its judgments, which clarified practical dillemas of national courts in this parti-
cular field of law. These judgments resulted from the requests for preliminary
rulling referred by national courts. In that regard, many important precedents
have been adjudicated, defining essential elements for impelmentation of prohi-
bition of double punishment, as for example concept of the 'same act’. On the
basis of the analysis of the legal framework and relevant jurisprudence of the
ECJ, we come to the conclusion that the principle ne bis in idem in the EU Law
system has been interpreted extensively and this fact significantly impacts on the
overcomming of formalities contained in national legal systems, which can bring
about double punishment for the same act.

Keywords: ne bis in idem, double punishment, European Court of Justice,
Schengen Agreement, same act.
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