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HAYEJIO KOXEPEHTHOCTH ¥ OJJIYKAMA
YCTABHOI' CYJA CPBUJE O JEAUHCTBY
[TPABHOI' IIOPETKA

Canceiniak: Yciuas Peityonuxe Cpouje y 4. u 194. unany ipoiiucyje ga je ipas-
Hu iopegax Cpouje jegunciueen. Tymauehu o yciuasrno Haveno, Ycuiasuu cyg
Cpouje je pazsuo goKUpUHY 0 pa3iIuKo8ary CUCIIeMCKUX U 0OUYHUX 3AKOHA,
yitlememeny Ha UpUMAilly CUCIeMCKUX 3aKOHA Y 0gHOCY Ha obuune. OOUUHU 3aKOH
Mopa ga byge y CKIagy ca CUCTHeMCKUM jep je y cyipouinom Heyciuasan. Obpasia-
arcyhiu ceof cias, Yciuasnu cyg iiepgu ga yCiasHo HA4ea0 HAuaxice ga ceu 3aKOHU
0yqy y cknaqy (KOH3UCTUEHIUHOCH) U ga geny]y Y UCTHOM Upasyy (KOXepeHIUHOCH).
Ananusupahemo Hayeno KOXepeHmHOCU, Fel080 0gHOC €A KOH3UCTUCHIUHOWRY
U 3aiium e yguge UpumMeHuidu Ha goKipuHry YciasHol cyga, y Haciiojary ga
ogpegumo 0CHOBAHOCH TAKE0l paznuxosared. OcHosHa xuiloilie3a 0g Koje ce ilo-
aasu 'y pagy je ga Yciuasnu cyg naueny jegunciiéa upasnol iopeuixa upugaje
QUCONYUHUY UPUMATI, WO CMATUPAMO AKCUOTOWKU UPUXEATUDUBUM AU HEUDU-
X6AULUBUM Ca TO3UTUUBHOUPABHOT acliekiua, 0ygyhu ga o navenio mopa ga ce
Hocmaiupa y ceeilly gpyiux Haveia, a oceOHo y ceellty Havena iogeie e1aciiu.

Kawyune peuu: Ycuiasuu cyg Cpouje, jeguncitiéo paghol iopeiuxa, cuciuem-
CKU U OOUYHU 3AKOHU, HAYEL0 KOXePEHIUHOCTUU, HAYel0 KOH3UCIUEeHIUHOCIUU.

1. YBOA

Haueno xujepapxuje nmpaBHUX aKTa MMoJpa3yMeBa Ja HUKHU IMPaBHU aKTH
Oyny y ckJlaJly ¢ BUIIIMM MIPABHUM aKTHUMa, Tj. HAYelo XHjepapXuje je HeOBOjH-
BO IIOBE3aHO ca MpaBHOM cHaroM. OHO O moapa3yMeBasio Ja CBU akTH cialuje
IpaBHE CHare Mopajy a Oya1y y CKJaly ca ycTaBoM, a Jla O ce 04yBajio BPXOB-
HUIITBO YCTaBa, y MHOTUM JIpXKaBama ce IPOIHCY]je MOCTOjarbe MOCeOHOT KOHTPO-
JI0pa yCTaBHOCTH — YCTaBHOT cyAa. MelhyTuM, yropeTHonpaBHO, HUje PETKOCT HU
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TO J1a TOCTO]j€ 3aKOHH Pa3JININTE IPABHE CHAre — OONYHU 3aKOHH, OPT'aHCKH 3aKO-
HU, OCHOBHH 3aKOHH, UTI. YcraB PenyGiuke CpOuje!, y3 moceGHO MeCTO Koje
uMajy J1Ba aKkTa,’ nmpeasul)a 1a cy CBU 3aKOHH jeiHaKe IpaBHe cHare (Mely mrMa
HEMa OJHOCA XHjepapXHje), ajli MIPOIUCYje N1a je MpaBHU Nopenak PemyOnnke
jenuHcTBeH (y wiaHoBuMa 4. u 194.). Prima facie, He jaBIbajy ce HEJIOYMHUIIE y BE3U
C IPAaBHOM CHAaroM 3aKOHa, aJIH Ce MOCTaBJba MMUTAE Ja JIM HA4YeJ0 jeJUHCTBA
IPaBHOT TIOpeTKa Haja)ke ApyKunju npuctyn? Jla au, mpuMepa paau, pacioH
HOBUAHMX Ka3HH KOje€ ITPOMHKCYje 3aKOH O MPEKPIIajuMa MOKE JIa CE MeHba APYTHUM
aKTOM Koju nponucyje npekpiaje? Cras YeraBHor cyaa Penyonuke CpOuje je
Jla HayueJlo jelIMHCTBa® MPaBHOT MOPETKA HaJlaXKe PA3IMKOBAHE CUCTEMCKUX H
0oOMYHMX 3aKOHa, Oynyhu 1a cBe HOpME M CBM aKTH KOjU YWHE MPABHU MOPEAaK
Tpeba 1a Oyay y CKiIaay W Ja JIejcTBYjy Y UCTOM mpaBiy. Jlakie, YcTaBHU Ccyn
TyMa4ermheM TOT HadesIa YBOIH 3aKOHE Pa3IMYHTe ITPABHE CHATE Y IPABHU IOpe-
JaK, no3uBajyhu ce Ha Hauesa KOXePEHTHOCTH U KOH3UCTEHTHOCTH. Y pelloBUMa
npes Hama HacTojaheMo J1a, Kpo3 Mpu3My Hayesa KOXepEHTHOCTH, aHAITU3HPaMO
cTaB YCTaBHOT Cy/Ja y Be3U C Ha4eJIOM jeJHMHCTBA IMPABHOTI ITOpPETKa, 1a ONCMO
YTBPAWIH (HE)OCHOBAHOCT TAKBOT pa3yinKoBama. OCHOBHA XUIOTE3a O Koje ce
HOJIA3W y pajy 1a YCTaBHH Cy/I 3ay3UMa aKCHOJIONIKY TPUXBATIBHB CTaB, aJTH J1a
Ha4eJI0 KOXePEHTHOCTH He MOJKE J1a MM allCOJIy THH IIPUMAT y OJHOCY Ha JpyTa
Hauesna, a MoceOHO Y OJHOCY Ha Hayeso TojieNe BIacTh. Y HAcTojarby Ja TO JI0-
Ka)XeMo, pBO heMo J1a TOBOPMMO O KOXEPEHTHOCTH YOIIILITE  KOXEPEHTHOCTH
mpasa, a 3aTUM hemo Te yBUze 1a MPpUMEHNMO Ha pacyhuBame YcTaBHOT cyna
CpOuje y omiiykama 0 jeZJMHCTBY MPaBHOT MOPETKa.

2. HAYEJIO KOXEPEHTHOCTHU

2.1. ITojMoBHO oapeheme U 0qHOC ca KOH3UCTEeHTHOLhy

KoxepeHTHOCT ce 00MuHO ofipeljyje Kpo3 Mpu3My MOBE3aHOCTH JIEI0Ba OfIpe-
hene nenuHe, ma cMaTpaMo BAYKHUM JIa KOHIIETITYATHO OAPEIUMO KOXEPEHTHOCT,

! Vera Penybnuke Cp6uje, Cryorcbenu inacnux PC, 6p. 98/2006.

2 VYeraB y wiany 182. momMube ,,IOCEOHH 3aKOH" O CYLITHHCKO] 8y TOHOMHjH AyTOHOMHE I10-
kpajure KocoBo u Meroxuja (JIoHOCH ce 10 MOCTYIKY MpeaBUl)eHOM 3a TPOMEHY YcTaBa), 10K ce
y wiany 205. IOMHUE ,,yCTaBHU 3aKOH 3a CIIPOBOlerme mpoMeHe YcTaBa™ (JoHocH ce 1BOTpehuH-
ckoM BehrHOM 071 yKyITHOT Opoja nocianuka). buxosa noce6noct npounsnasu u3 (1) mocrymnaka
10 KOjiMa ce JI0OHOCe M (2) MHCTPYMEHTAIHE YIIore KOjy HMajy, a Hallla TBp/ka Ja Cy Y IIPaBHOM
nopetky CpOuje 3aKOHU jelHAKE IIpaBHE CHAre Mojipa3yMeBa YNILCHHUIY Jla YCcTaB He mpeasubha
XHjepapXHjCKH OJHOC jeHUX 3aKOHA IpeMa IPYTHM 3aKOHHMa — a YCTaBHU CyJI CBOJUM OJJTyKama
YIPaBO TO YBOAU y AoMahin yCTaBHU CHCTEM.

3 Veras nporticeyje J1a je paBHU NOpeIak jeJHHCTBEH a Ou Tpebaio 13 Tora Ja Impousiasu
HaueJlo jeIMHCTBEHOCTH MIPABHOT MOPETKa a He Haveso jeanHcTsa. Bun. I lajosuh, ,,O Mehyco0-
HOj HeyckinahenocTu 3akona®, Jemoxpaiucka wwpansuyuja Cpouje (yp. bojan Bpanuh, ['opan
Hajosuh), Beorpax 2016, 45 ¢u. 19.
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a 3aTUM M IPaBHY KOXepEHTHOCT. KOHIIENT KOXePEHTHOCTH TOJIpa3yMeBa OTHOC
Beher Opoja unHMIaNa. Y CBaKOJHEBHOM T'OBOPY, KOXEPEHTHHUM C€ CMaTpa OHO
IITO MMa MPUPOIHH HIIA JJOTUYKH CKJIAJ, [EJIOBUTOCT U CYBHCIIOCT,* OTHOCHO
KOXEpEHTaH je OHaj KOjH Ce APIKH 3ajelHO TaKo Jia Ce ,,CTambe jeIHOT MOTIYHO
ClTaXKe ca cTameM Japyror .’ PemakTopu Gpuiro30(hpckuX peuHnKa KOXEPEHTHOCT
MOMMajy TPBEHCTBEHO Ka0 MOBE3aHOCT, U TO: Y OHTOJIOTHJH 1 €MHCTEMOJIOTHJH je
TO TIOBE3aHOCT CBera OMBCTBYjYhET, a y TEOPHjU NCTHHE KOXEPEHTHOCT j& KPUTE-
PHjyM IpoBepe UCTHHE KPO3 HaBoheme OAHOCa TI0jeqUHAYHIX (PeHOMEHa ITpeMa
Hekoj nenuHn.® Takohe, HCTH ayTopH TOBOpehr 0 KOXEPEHTHOCTH TIOMUY H
JIOTUYKY CIIOJUBOCT Mel)y HCka3nMa YHyTap CUCTeMa ucKas3a Mel)y Kojuma Biaja
HEMIPOTHBPEYHOCT,” IITO je MPHOINKABAFHE KOXEPEHTHOCTH U KOH3UCTEHTHOCTH.
Crora, KOXepEeHTHOCT MpeNCcTaBJba MOCTOojambe yekaalenocTu u3mel)y enemenara
HEKOT CHCTEMa, IITO €0 ipso MpeAcTaBsba BpenHocT cuctema. Ha ocHOBY Bese
JEAHOT eJleMeHTa ca JPYTuM eJeMEeHTHMa, pacylyjeMo o HeroBoM 3Hauekwy U
MecTy y cuctemy. OHa Tofipa3yMeBa ,,KBIUTET Mpolieca y KOjeM Cy y UAeaTHIM
YCIIOBHMA CYOjeKTH 3APYKEHHU y MPOLEAY Py MOCTH3akba MO3UTUBHKX Be3a ™ Kao ja
je y muTamy ,,clarajuilia 9uju ce JeJIOBH YKIIAmajy*, Kako CIIMKOBUTO 00jallmbaBa
Mexkopmuk (MacCormick).!° Tlonekas ce KOXepEeHTHOCT IOBOJIU Y BE3y ca pariuo-
magrorrhy!! u ucnpasuorrhy.!? Tleuenuk (Peczenik) TBpan 1a pa3sMULITBAILE O
NPaKTHYHUM MPOOJIeMUMa MOAPa3yMeBa J1a Ce CTABOBH yOOJIHYE y KOXepEHTaH
cucrteM, Oynyhu 1a 3akJpydak 10 KOjer ce JOoJa3u Mopa Ja MPOou3JIa3u U3 Koxe-
pEHTHOT HH3a TBp/IHU. !

4 WBan Knaju, Munan lllunka, Beruxu peunux ciipanux peuu u uspasa, Hopu Can 2006, 666.

> Munau Byjaknuja, Jlexcukon ciupanux peuu u uzpasa, beorpan 1980, 475.

6 Apuum Perenboren, YBe Majep, Peunux gpunosogcrux iojmosa, BUT'3, Beorpan 2004, 293.
KoxepentHnocr je ,,mehynpunaaHocT nojequHux exeMenara u ¢paxropa“. Bux. Bnagnmup Ounn-
nosuh et al., Qunozogcku pjeunux, Haxmagau 3aBox Marnne Xpsarcke, 3arpe6 1989, 170. Tako-
he Bua. Simon Blackburn, Oxford Dictionary of Philosophym, Oxford 2005, 65. u Andrei Marmor,
,Coherence, Holism, and Interpretation: The Epistemic Foundations of Dworkin‘s Legal Theory*,
Law and Philosophy 10/1991, 386-387.

7 A. Perenboren, Y. Majep, 294.

8 MekopMHK TOBOpH O TMOBE3aHOCTH BPEAHOCTH U KoxepeHTHOCTH. Buj. Neil MacCormick,
Legal Reasoning and Legal Theory, Oxford 1978, 107.

® Dunja Duié¢, ,,Koncept koherentnosti u pravu Europske unije*, Zbornik Pravnog fakulteta u
Zagrebu 3-4/2015, 543.

10N, MacCormick (1978), 90.

'O Mmeljy3aBHCHOCTH TeOpHje PAIlMOHAIHOCTH U TEOPHje KOXEPEHTHOCTH, T€ O OUMAatby
palMOHATHOT MUIJbEha Kao Oananca u3mely OpojHHX KpUTepHjyMa KoxepeHTHOCTH B, Alek-
sander Peczenik, On Law and Reason, Dordrecht 2008, 131. u 146.

12 KOXEpEeHTHOCT je EHTPAJIHHU EJIEMEHT KOj! 00jeIibyje TI0jMOBE ONpaB/iatha, palnoHal-
HOCTH M UcpaBHOCTH.” — [bid., 145.

13 A. Peczenik (2008), 164—170. KoXepeHTHOCT je yCKO Be3aHa ca XOJIM3MOM, C 003UPOM Ha
TO Ja XOJIMCTUYKH IPUCTYI UCTUYE CHCTEMCKU IPUPOAY 3Hama, 0a0ujajyhu f1a mpumemyje Tad-
HO-HETAuyHO Ka0 KPUTEPUjYM — 3aKJbyUHBAIbE CE TEMEJbH J1a yTBphUBaby TII00ATHUX BE3a Y HEKOj

259



Bbpano b. Xangu Cresuh, Haueno koxepeniurociuu y ogrykama Yciiasrol cyga Cpouje... (257-279)

C npyre cTpaHe, KOXepEeHTHOCT He Tpeba m3jeqHadaBaTi ¢ KOH3UCTCHTHO-
urhy'* anu He Tpeba WX HH OIITPO CYMPOTCTABIbATH. Y PEUHHIIMMA CE€ KOH3H-
CTEHTHOCT ofipeljyje Kao YBpCTHHA, 30MjEHOCT, CaXKETOCT, TIOCTOjaHOCT,"” jaua
WM crabuja moBe3aHOCT cacTojaka.'® duo30(CcKo 3HAYEHE KOje Ce MPHUITUCYje
pedu KOH3UCTEHTHOCT je cirefiche: To je rpyma uckasa Koju Cy, HoCMaTpaHu y I1e-
JIMHU, TAYHH, OJTHOCHO (DOPMaITHOJIOTMYKH C€ Paiy O CUCTEMY Y KOjeM He MOCTO-
j¥ MCTOBpPEMEHO MCKa3 U Werosa Heramuja.!” Jlakie, KOH3UCTEHTHOCT OMCMO
MOTJIH Ia OJIPEIMMO K20 OJICYCTBO KOHTPaIUKTOPHOCTH YHYTap HEKOT CUCTEMA.
OHa ce 0MHOCH Ha ,,KapaKTep HEKUX MCXOJa MIIH CTama Koja Cy KOMIIaTHOMITHI
WU HEKOMIIATHOMITHU ",

KoxepeHTHOCT je CBOjCTBO HEKE IETWHE YHjH ACTIOBH JCITY]y Y HICTOM IIPaB-
1y ponpuHocehu ocTBapewy jeJlHe HIIM BHILIE BPSTHOCTH, IOK KOH3HCTEHTHOCT
TIpeAcTaBJba CBOJCTBO JIeI0Ba (elleMeHaTa) HeKe IeTuHE KOji YHyTap cede HUCY
KOHTPAJIUKTOPHU U KOjJU JOIPUHOCE OCTBAPEHY BPEIHOCTH KOjy OJIMYaBa IeIu-
Ha, Tj. CBH JIEJIOBH CY Y CITy>KOM OCTBapema Te BpeaHOCTH. KoxepeHTHOCT ce yBek
OJIHOCH Ha CHCTeM'® a KOH3MCTEHTHOCT C€ YBEK OJIHOCH Ha jiesioBe. [lomiro usme-
by cuctema u BETOBUX JEJIOBA ITOCTOJH BE3a U ITOIITO j& CHCTEM BHIIE Of JeTia,
TaKO je ¥ KOXEPEHTHOCT BHILE OJ] KOH3UCTEHTHOCTH.”

obmactu 3Hama. Bua. Aldo Schiavello, ,,On Coherence and Law*: An Analysis of Different Models,
Ratio Juris 2/2001, 233-234. Cnuano TBpau u Pa3 jep xonusam noapasymena aa ,,CBE 3aBHCH O]
cBera (everything depends on everything)“, a ako je TO Taxo, ,,Kako Jia pa3InKyjeMO UCTHHHUTE U
HEHCTHHHUTE TBPAIE ako He nomohy tecta koxepentHoctu?“ Bua. Joseph Raz, ,,The Relevance
of Coherence®, Boston University Law Review 2/1992, 274.

14 KOH3UCTEHTHOCT je HAjOCHOBHH]H 3aXTEB HJIH IPEIYCIOB KOXEPEHTHOCTH. — A. Peczenik,
310. ,,3a jacHo onpeheme nojMa KOXepEeHTHOCTH KJBYYHO je BerOBO IMPETXOJHO Pa3rpaHuyuehe
WM M3je/IHaYaBambe ¢ I0jMOM KOXepeHTHOCTH.  To HHCY IT0jMOBH KOjH CY ,,MelycOOHO 3aMEeHIBH
aJl MOXKE ce cMaTpaTH jaa ce MehycobHo ojauaBajy.” — D. Dui¢, 541-543. O HY>KHOCTH pa3JInKO-
Bama BUA. N. MacCormick (1978), 106. u Neil MacCormick, ,,Coherence in Legal Justification®,
Theory of Legal Science (ed. Alexander Peczenik, Lars Lindahal, Bert van Roermund), Lund 1984,
235. Bun. u A. Marmor, (1991), 385.; A. Schiavello, 235-236.; Luc Wintgens, ,,Coherence of the
Law*, Archives for Philosophy of Law and Social Philosophy 4/1993, 484—490. u Ronald Dworkin,
Taking Rights Seriously, Cambridge-Massachusetts 1978, 110—131. xoju roBopu o cynuju XepKy-
Jecy, Tparady 3a HajooJbUM PEeIICHEM.

5. Knaju, M. Illumnka, 646.

16 M. Byjaxnuja, 450.

17°S. Blackburn, 75.

18 The more the statements belonging to a given theory approximate a perfect supportive
structure, the more coherent the theory. — A. Peczenik, 132 u naspe. [leyeHuk HaBOaM JieceT acre-
KaTa supportive structure KOju yKasyjy Ha TO Jia je jeiHa TeopHja KOXepeHTHa. KpUTHYKH OCBPT
Ha To BUJ. y Interpretation and Coherence in Legal Reasoning, nocTy1Ho Ha https.//plato.stanford.
edu/entries/legal-reas-interpret/, 13. anpun 2022.

19 KoxXepeHTHOCT je BHIIIe O JIOTHYKE KOH3UCTEHTHOCTH... KOH3UCTEHTHOCT je Hy KaH au
HEIOBOJhAH YCIIOB KoXxepeHTHOCTU.” — A. Peczenik, 131. Buntrenc cmarpa 1a 6McMo yMecTo KO-
XEPEeHTHOCTH ¥ KOH3UCTEHTHOCTH MOTJIH J1a TOBOPHMO O MHTEPHO] (Koja je OJIMCcKa KOH3UCTEHT-
HOCTHU M TeMEJbU Ce Ha MpaBHJIMMa CIELHjaJTHOCTH, XPOHOJIOTHjE U XHjepapXHje) U eKCTEPHO]
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2.2. KoxepeHTHOCT NpaBa U KOXePEHTHOCT Y NpaBy

[TpaBo MOkeMO J1a mocMaTpamMo Ha pa3IM4uTe HAuYHMHE, a TIPBOPA3PEIHU
3HAuaj 3a HaIlly TEMY MMa CXBaTame Jia je MPaBo ,,JIOTHYHH cpeljeHa U HeMpOTH-
BpEYHa IeJTMHa MHOTOOpojHIX HOpMU,?? Koje ce cBe apike Mel)ycoOHO U 3aBHce
jemna ox apyre®.?! Ha mpBu morjes, mpaBo je Xpra OMIITHX U T0jeIHHAYHUX
HOPMH, aJIM jeJlaH Ol BAKHUJHUX 33aJaTaka KOjH ce TI0CTaBJba MPeJ geo MpaBHUKA
je ma mu3rpaze ox te xpre nenuny.?> Yerasuu cyq CpOuje je cBOjoM OITyKOM,
mo3uBajyhu ce Ha KOXepEHTHOCT TpaBa, Ipey3eo Ha ce0e 3a7aTak Koju je MPBeH-
CTBEHO Y HAJUI)KHOCTH ITpaBHe Hayke.”? OBa TBP/ha HMa BEIIMKH 3HAYaj 32 HAII
paz ¢ 0031upOM Ha TO J1a HHje TIPUMapHU 33/1aTakK Cy/inja yCTaBHHUX CyI0Ba (M IpaB-
HUKa MpaKTH4apa) Ja cTBapajy KOXEPeHTHY LIEIHHY HEro je TO, IPBEHCTBEHO,
3aJlaTaK MpaBHe HayKe (TOKTpuHe). Mlako cTaBOBY IpaBHE HayKe HEMajy KapakTep

paIMOHATHOCTH (KO0ja je OJINCKa KOXEPEHTHOCTH M THYE CE IMJbEeBa MPaBUIIa, FBUXOBE MOPATHE
NPUXBATJBUBOCTH, UT/.) Ka0 [I0jaBUM 00JIUIMMa panoHaisHoctu yonmre. O Tome Buj. L. Wint-
gens, 487-488. O ogHOCY z1ena U LIeJIMHE Ka0 KBa3UJIOTMYKOM apryMeHTy BuA. JacMuHka XacaH-
oerosuh, Ilepenmarnosa iipasra noiuxa xao Hosa peiiopuxa, beorpan 2006, 75-76. u 122-123.

20 Tpa AMIMOHAIIHO, TIPABUIIO MIOHAIIAkA YKy TPUMEHY 00e30ehyje apkaBa ce Ha3UBa MpaB-
HOM HOPMOM, aJld JeJHO OJ] 3Ha4ajHHjUX CAaBPEMECHHUX Pa3IUKOBamka y TEOPHjH je OHO u3Mely
MpaBHE HOPME M TPABHOT TEKCTa (Tj. mpaBHE oapende). Y u3BopuMa mpasa ce Hajla3e HOpMaTHB-
HU UCKa3M (IpaBHE ofpende), a MOIITO Cy OHU MOAJIOKHU Pa3InYUTUM 3HaAYeHhUMa, 0gadupom
JjeITHOT O] TUX 3HaueHa ce CTBapa paBHa HOpMa. Jlakie, CaBpeMeHH je CTaB Jia je HopMa y CTBapH
3HaueHE /10 KOojer ce 1o01a3u nonazehu o1 NpaBHOT TEKCTa U Jla HOPMY CTBapa TyMmad.

2l Pagomup [1. Jlykuh, Vsog y ipaso, Beorpan 1995/2019, 327. JIok 0 KOXepEHTHOCTH IIpaBa ro-
BOpUMO MHUCiIehy Ha cucTeM Ipasa, JI0TIIE Ce KOH3UCTEHTHOCT THYE OJJHOCA U3Mel)y paBHUX HOPMHU.

22 3ajarak mpaBHE HAYKe je Ja CTBOPH TY IENUHY, /1A [Ie0 IPABHU MATEPHjall CPEIIH MO U3Be-
canM kputepujymuma.” — P. J1. JIyxuh, 327. ,,Haydno npoy4aBame mpaBa Inpy»xa CHCTEMaTH30-
BAHO M3JIaTramke O MIPaBUIINMA U IPHHININMA KOJUMa Ce PETyJIHITY APYIITBEHH OTHOCH, aHAJIU-
3upame ,,01H0ca n3Mel)y nmpaBuiia n MPUHINIIA YHYTap CHCTEMA, OTKJIAkamkhe IPOTHBPECIHOCTH
Mely \BHMa 1 ,,eBeHTYaIHO, 0KeJbHA PellICHkha Peryliucama ApyTBeHnx oqHoca”. Bua. I Jlajo-
Buh, ,,[IpoyuaBame npaBa — mpaBHa HayKa, Teopuja u punozoduja, Iipasnu 3aiucu 2/2017, 227.
u A. Peczenik, 145. JIBopkuH cmaTpa Aa M MpakTUYapH M TEOPETUYAPH MTPaBY MPHUCTYIAjy Ha HCTH
HAuYMH jep HeMa OLITpe JIMHUje pa3rpaHnyema n3mehy Teopuje u npakce. Bua. 'opan dajosuh,
,IIpupona npasue Teopuje Ponanna J{Bopkuna®, Hacrehe iipasne u ionuiuuure gunosoghuje Po-
nanga J{eopkuna (yp. bussana Hophesuh, Munom 3npaBkosuh), beorpax 2015, 85-87.

23 ,Cy10BY U yIIpaBHU OpraHd HEMajy 3ajaTaK Ja CUCTEMaTU3y]jy NpaBHU nopeaak. “— Aulis
Aarnio, Essays on the Doctrinal Study of Law, Dordrecht 2011, 177. 3aianu npaBHe HayKe MOTY
Jla ce CBe/ly Ha J[BAa OCHOBHA: JIECKPHIIIIMja U cucTeMaTn3anuja. CucteMaTH3anmja mojapasyMena
,,CBOl)€Fbe Xa0THYHOT ¥ KOMIUIEKCHOT CKyIla HOPMU M IIPUHIINIIA Ha IPOCTHjU U cpeleH cuctem™,
Tj. CMEIITAIbE IeJIOBA Yy CKJIa{HY IIeIHHY, a y IIpaBy OHA je ,,cpehuBame npoTymMadeHux Bakehnx
HOPMU U NIPaBHUX IPUHIIHUIA Y jeHY JIOTHYKH Cpel)eHy U HempOTUBPEUHY EIHHY KOja Ce Ha3u-
Ba npaBHU cucteM. Bua. I [lajosuh 2017, 229-230. u A. Aarnio, 177-184. Takohe Bua. Mark van
Hoecke, Legal Doctrine: Which Method(s) for What Kind of Discipline?, Oxford 2011, 1-18 u A.
Peczenik, 145. 3aHUMIBHBO je 1 TO /1a JI je Ha YCTaBHOCYJICKO pa3BUjabe JOKTPUHAPHE KOHCTPYK-
L{je O CHCTEeMCKUM 1 OOMYHHMM 3aKOHUMa YTHLA0 cacTaB YcTtaBHOr cyna Cpouje — mely cynujama
Cy ¥ aKaJeMCKH MPaBHUIIH.

261



Bbpano b. Xangu Cresuh, Haueno koxepeniurociuu y ogrykama Yciiasrol cyga Cpouje... (257-279)

(hopMamHUX M3BOpA MIpaBa, IIAK UMajy eMUCTEMUYKH 3Ha4aj.>* then je 3amarak
na obpahyje Bakehe mpaBo u To 00aBJba KPO3 JOrMATHYKO U3JIarame cajpikaja
TpaBa U HETOBO O0jalImhaBamke, ATl 1 ,,0leyjyhn ra ¢ TIennITa mpakce u mpe-
naxxyhu xako 6u ra Tpe6ano nmpomMeHuTH > To He 3HAYM J1a Cy CYJOBH yBEK
JUIIICHY 32/1aTKa Ja BOJIE pauyyHa 0 KOXEPEHTHOCTH, I1a THME J0JIA3HMO JI0 Pa3-
JIUYUTHUX €MaHallMja KOXEPEHTHOCTH y TIPaBy U Pa3JIMKOBamba KOXEPEHTHOCTHU
IpaBa Kao IeJINHE (Tj. CHCTEMa) M KOXEPEHTHOCTH y TIPaBy (KOXEPEHTHOCTH TIPaB-
HOT [TOPETKA).

LenokymHo paBo Tpeba Ja mpeaAcTaBiba KOXEPEHTHY TIeTUHY, aJli Y OKBH-
Py Bera Kao METaKOXEPEHTHOT ¥ YOOJIMYCHOT O CTPaHEe aKaJeMCKHX IIPaBHHKA,
pa3IuKyjeMo HeKe MmojaBHE 00JIMKE KOXEPEHTHOCTH KOjUMa Ce 00uUKYyje UpasHu
ilopegax (OIIHOCHO HETOB HOPMATHBHH ejleMeHT). CMaTpamo J1a 6MCMO MOTJIH A2
Pas3IMKyjeMO TPU BPCTE KOXEPEHTHOCTH Y {ipagy: KOXePEHTHOCT y CTBapamy Mmpa-
Ba (CTBapaliauka), KOXepPEHTHOCT Y TYMa4eky paBa (MHTEPIPETaTUBHA) H KOXE-
peHTHOCT y npecyhuBamy (mpecyhyjyha).?® O mpBoj pauyHa Boau 3aKOHOIABAII,
a o apyroj u Tpehoj pauyHa Boje Cy/uje U APYTH MpuMernBauu npasa.’’ Ctpa-
pajadka KOXepEeHTHOCT MoJpa3yMeBa Jia 3aKOHOIaBall PH JOHOIICHY HOBUX
OIMIIITHUX IMPABHUX aKaTa Mopa Jia BOJIH payyHa O BbMXOBOj yCKial)eHocTH ca npy-
UM aKTUMa Koju ¢y Beh cTynuin Ha cHary.”® THTeprnpeTaTHBHa KOXEPEHTHOCT
Ce OIHOCH Ha CUCTEMATCKO TyMauewe (II0Be3aHOCT Mel)y mpaBHUM olpendama),
IIOK ce mpecyhyjyha KoXxepeHTHOCT OJHOCH TTPBEHCTBEHO HA MIPEIICICHTHO TIPaBo,
y cMHCITY ycKial)eHOCTH IOTOE OJITyKe ca paHujuM ojiiykama. HajpakHuje 3a
HAIll paJi Cy KOXePEHTHOCT MpaBa Kao IeJIMHE U HHTEPIPETATHBHA KOXEPEHTHOCT,
aJu ¢ 003UPOM Ha 3Ha4aj OJJTyKa YCTABHUX CYJIOBA, JACHO je J]a TYMa4yehe YCTaBHOT

24 Kaxo ce TO MOHEeKa Kaxe, y IIUTaby Cy JETHTHMHE JIeTEPMUHAHTE CY/IHjCKOT TyMauema.
Bun. Bojan Cnianh, Ilpupoga u geivepmunanivie cygujcrol iymauersa iipasa, beorpan 2020, 147-178.

25 P. 1. JTykuh, 188.

26 1 npyTH ayTOpH TBPJE Aa je KOPHCHO Pa3srPaHUIUTH KOXEPEHTHOCT MPABHOT CHCTEMA Y
OJHOCY Ha KOXEPEHTHOCT Y TyMauemy. Bua. A. Aarnio 144. MeKOpMHK rOBOpU O HOPMATHBHO] U
HapaTUBHOj KOXEPEHTHOCTH (/12 JIU je ped 0 yCKIal)eHOCTH mpaBuiia U MPUHIIMIIA UITH O I0Ka3UMa
y KOHKPETHOM ciyuajy). 3a Halll paj je peieBaHTHa caMO HOPMaTHBHA KOXEPEHTHOCT, Oyayhu na
ce He 0aBUMO yckiahenomhy s0ka3a y cyJICKOM MOCTYIIKY, LITO je CyIITHHA HAapaTHBHE KOXe-
pertHocTH. Bua. N. MacCormick (1984), 245-249. u Amalia Amaya, ,,Coherence, Evidence, and
Legal Proof*, Legal Theory 19/2013, 1-43.

27 HecropHO je 1a akaJIeMCKH TIPABHUIIH TPHITHKOM H3IPa(ibe IIPABHOT CUCTEMA HYKHO MO-
pajy U J1a TymMade ITO3UTHBHO IIPaBo, I1a OHU JICJIOM 3aMPY U Y OHO LITO je 3aaTaK MpaKTuyapa,
MPBEHCTBEHO cyamja. Jlakiie, 1 akaJeMCKH MIPaBHUIN he CHCTEMCKH Ja TyMade 3aKOHE aJld TO
4yHHe in abstacto NOK Cyauje TO YUHE in concreto.

28 HapaBHO, TO He 3Ha4H JIa CBH 3aKOHH MOpajy 1a Oyay y ckiaxy. CBaKu ITpaBHH CHCTEM IO/~
pasyMeBa U IMoCTOjamke MoceOHUX 3aKOHA KOjU Ha IPYKYHjH HA4MH ypelyjy mojeanHa nurama y
OJHOCY Ha TeHEPaJIHU 3aKOH. MehyTHM, 1 y TAKBUM CITydyajeBUMa peliekha Cy pa3BHjeHa OJ] CTpa-
HE MpaBHE HayKe U U3pakeHa Kpo3 hopmylie o pemaBamy cykoda mel)y Hopmama. O Tome hemo
JOII J1a TOBOPHMO IIPUIIMKOM aHaJIN3e JeI0Bamba YCTABHOT Cy/Ia.
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Cylla IMa YTHIIa] ¥ Ha 3aKOHOJIaBIIa KOjU BOJIM padyHa O CTBapaladkoj KOXEPEHT-
Hoctu. KonauHo, YcraBuu cyn CpOuje TyMademhe yCTaBHOT Hauea O jeJUHCTBY
MPaBHOT MOPETKA Y HU3Y OJNTyKa MPUMEHbYje, ITa MOKEMO J1a KasKeMO JIa je Pa3BHO
CBOjEeBPCHY JOKTPUHY TyMauerma,”” Tako 1a oaropapajyhe Mecto npumaaa u mpe-
cyhyjyhoj koxepeHTHOCTH. YCTaBHU Cy/ je TyMauemeM YctaBa CpOuje HacTojao
U J1a yoOJIUYH MPaBHU MOPEJaK U JOMPUHECE CUCTEMATH3alUjH TIPaBa; JIOK je
MPBO CUTYPHO 3aJ]aTak TOT OpraHa, JIPYro je MPEeTeKaH 3a1aTak paBHEe HAyKe.
O KOXepeHTHOCTH IpaBa Kao meiauHe ropope Mekopmuk u [IBopkun (Dwor-
kin), mpBH je Ha3UBajyhu HOPMATHUBHOM KOXepEeHTHOIITNY a IpyTH roBopehwn o mpa-
By Ka0 HHTerpuTeTy.? MeKOpMHK IIOMHE-€ HOPMATHBHY KOXEPEHTHOCT Ka3yjyhu
1a je OHA ITUTAbE ,,33jeMHIYKE MOTYN-EHOCTH CKYTIa 3aKOHA OIpel)eHoj BpeTHOCTH
WJIU BPEIHOCTUMA U OJICYCTBO CYKO0Oa ca JAPYyTHM PElIeBaHTHUM BPEIHOCTHMA,
nomyT npasae”.’! 3a CKym HEKHUX ITPpaBUIIa MOKEMO J1a Ka)KeMO JIa je KOXepeHTaH
YKOJIMKO CBa MPEACTaBIbajy OJMYUCHE HEKOT BUILICT TPUHITUIIA, 112 j& KOXEPEHTHOCT
HEO/IBOjMBO MMOBE3aHa ca MpuHIHMIKHMA.? Byayhu m1a ce MpHHIIMIIMMA HCKa3yjy

29 JIoKTpHHE TyMaderma i TeopHje TyMadermha HICY CHHOHUMHE. Teoprje TyMaderma Omucyjy
IITa TyMa4eHe jeciiie — J1a JIU je OHO Ca3HajHa WIIM CTBapajiauka v BOJbHA aKTHBHOCT, JIOK JOKTPHUHE
(Hexa1 ce Ha3MBajy HOPMATHBHUM TeOpHjaMa TyMauerkha) OMHICY]y KaKo ou ipeb6aio 1a ce TyMadH.

30 Hexn ayTOopH KOju TBpAE /1A je KOXEPEHTHOCT 32 MeKOpMHKa CaMO HHTEPIIPETATHBHH ajar
JI0K 3a JIBOpKMHA OHa ©Ma MHOTO Iupu 3Ha4aj. Bua. A. Schiavello, 233, 235-236 u 240.

3N, MacCormick (1978), 236. OH HaBOJM XHIIOTETHYKH [TPUMED 3aKOHA KOjH Pa3InduTa
orpaHu4ema Op3nHe Nponucyje 3a ayromoOuie pasnuuute 6oje, muTajyhu ce 1a To MMa cMucia
(make sense) u na 714 MOCTOjU HEKa 3ajeIHUYKA BPEIHOCT KOja TO ompasaaBa? Ako mohemo o
Tora Jia caobpahajHuM rpasminMa Tpeda aa ce 3a0paHe CBe aKTUBHOCTH KOje YI'POXKaBajy JbYICKH
JKHBOT, CMUCIICHO j€ []a ce OrpaHu4M Op3HHa allH He o ceakom ochogy. Ha npyrom mecty, Mekop-
MHK pa3Marpa HHTepIpeTaTHBHY KOXePEHTHOCTH, roBopeh 1a oHa, Tako cxBalieHa, moxpasymMesa
J1a ,,MHOIIITBO IpaBuiia Tpeba Ja iMajy CMHCIIa Kajia ce CBEYKYITHO ocmatpajy*. Bun. MacCormick
1978, 152. Takohe Bux. N. MacCormick (1978), 106: ,,The basic idea is of the legal system as a con-
sistent and coherent body of norms whose observance secures certain valued goals which can intel-
ligibly be pursued all together.“ OcBpT Ha MeKOPMHKOBO CXBaTamke KOXEPEHTHOCTH U KOH3UCTEHT-
Hoctu fgaje derepuc. Bun. E. Feteris, Fundamentals of Legal Argumentation, Dordrecht 1999, 85—-88.

32 11 oBa TBpAa HMa BENUKH 3HaYaj 3a Aajby aHAIu3y. HTEepIPeTaTHBHO] KOXEPEHTHOCTH
HE MOJKE J1a ce IPUITUILE allCOIYTHH IIPUMAT, Kako To [leyenuk uuHu y cBom neny On Law and
Reason, Oynyhu fa cBaku NPUHIUI MOpa Jia ce oJMepaBa ca JpyruM MPHHIMIKAMA a 32 Hally
TeMy je Ba)kaH NPUHLUI [ofieNe BiacTH. Jlakiie, IPUHIUI jeJUHCTBA IPaBHOT IOPETKa Mopa 1a
ce rocMarpa y OfHOCYy Ha IpUHIKII nogese BiacTH. C 003upoM Ha IIPHPOAY NPUHIIHIIA, HUjETHOM
O] ’bHX HE MOJXKE JIa Ce IPUIIUIIIE allCOIYTHOCT. HIp. MpHHIMIT KOH3UCTEHTHOCTH OM Hajarao
OJICYCTBO KOHTPAJMKTOPHOCTH, aJIi TO HE 3HAYH JIa j€ IPABO Y CBAKOM aCICKTy KOH3HCTCHTHO.
MelyTum, akaeMCKH paBHULHU ¢y u3rpalhyjyhu cucTem mpaBa JOLIUIH [0 TAKO3BAHUX KOJIN3H-
oHmX popmyia kojuma ce oMoryhyje carmoctojame HOPMHU KOje Cy KOHTpaaukTopHe. Hip. ommtu
3aKOHA BaXKM YBEK KaJl HE [IOCTOjU CHeLMjaIHy 3aKOH. KOXepEeHTHOCT ¢ IPUHIUIINMA Y BE3y JIOBOAN
u Pa3. Buz. J. Raz, 290-297. [IpoGieMe HEKOXEPEHTHOCTH U HEKOH3UCTEHTHOCTH (KOje MMajy
MOPAJTHO yTeMeJbEHY BaXKHOCT), IO MUIIJbeY BUHTTeHca, Tpeba 1a perraBajy cyauje Hil 3aKOHO-
JlaBall, I1a OBE BPEIHOCTH UMajy u3BeleH (derived) a He opuruHapaH kapakrep. Bua. Luc Wintgens,
490-493.
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uJbeBr (OHU Cy onTuMu3yjyhe komane)®® u 1a ce BHUXOBUM IPOIUCHBARHEM
HACTOje OCTBapUTHU oapeleHe BPeTHOCTH, TO 3HAYH JIa IIOCTOjU jeTHAKOCT H3ME-
hy BpemHOCTH W TIpHHIIMIA. MEKOPMUK cMaTpa Ja CBaKU CUCTEM MPAKTUYKOT
pe30HOBama MOYKMBA HA TPUHIUIIEMA KOjU JyTOTPajHOM MPUMEHOM Y TPAKCU
pabhajy KoH3UCTEeHTHaA TpaBuja (Ka0 OCTBApEHa INJHEBA KOjU CY UCKA3HU ITPHH-
runom).>* Ha 0cHOBY Tora, KOXepEHTHOCT TpaBa Ou MpeICTaBbajia CMUCIEH CKYIT
MpaBHUX ofpenada Koje YMHe PAllHOHAIHY IEeTUHY, OMTHOCHO OHA jé OCTBAPCHC
BPEIHOCTH KOje IIPaBoO MPETEeHIYje Jla OCTBAPH (Tj. OCTBApEHE MPABHUX MPHH-
nuna). KoxepeHTHOCT mpaBa mpecTaBiba BeroBy 3aCHOBAHOCT Ha TIPUHITUITUMA
U3 KOjUX ce JeAYyKYjy CBa ocTala IpaBuja, Koja OMINKYje KOH3UCTEHTHOCT.>
AxaneMcKku TIpaBHHITM OM Tpebao na yTBpIe KOju MPUHIIAITN O Tpedao 1a ce
MPaBOM OCTBApe, KOje HOPME MPEICTaBIbajy OJIMUCHE KOJUX MPUHITUIIA U JIa CBE
MPUHITKIE YCKIIA/IE ¥ TTOJIBE/TY 1O/l BPXOBHH MPUHIIUIT WJTH BUIIIE OCHOBHHX MTPUH-
nuIa. A mpaBHUIM TpakTu4dapu Ou Tpebaso aa, peniaBajyhu KOHKpeTHE cllyya-
jeBa, BOJIe pauyHa O pean3alliji THX IIPUHIUIA Y KOHKPETHAM CIydajeBumMa.>®

JIBOpKHH TpaBo NIOMMa Kao HHTEPIPETATUBHY PAKCY M Ka0 CKYII IIPaBUiia
Y TIpUHOANA (M jeIHO ¥ APYTO Cy IIpaBHE HopMe). Mel)y ’rMa ImoCcToju JIOTHYKa
pasyiMKa: MmpaBuiia ce MPUMEHY]Y 10 MPUHIKITY CBE-HIIM-HUIITA, & MPUHIIUITU
nMajy onpeheny TekuHy (BaXKHOCT) M OHU CE€ OIMEPaBajy ca IPyTUM IIPUHITHITH-
Mma. KoxepeHTHOCT mpaBa JIBOpKUH mocMaTpa Kpo3 MPU3MY BPEIHOCTH KOje je
PaBO MO3BAHO JIa OCTBAPH>’ — TO CY BPXOBHE IPaBHE M MOPATHO-TIOIUTHYKE

3 TIpuHUMIIK CYy HOPME KOje HaJlaXy Jia Ce HEIITO OCTBApH y HajBehoj Moryhoj Mepu, oHO-
JIMKO KOJIMKO je CTBapHO U mpaBHo To Moryhe. OHU cy, mpema ToMe, onTuMu3yjyhe komanze.” —
Robert Alexy, ,,On the Structure of Legal Principles®, Ratio Juris 3/2000, 295-296. [Ipunnunu
MOpajy Jla ce oaMepaBajy ca IpyruM NpHHIHINMA (MMajy ogpeheHy TexXHHY), TOK ce paBuia
HAIIPOCTO MPHUMEHbY]jy HIIU HE IIPUMEIbYjy — OHA IIPEICTaBibajy JeGuHUTHBHE KoMaH e, ,,CBaKa
HOpMa je FUIM TIPAaBUJIO0 WK MpUHIUIL — [bid. 3a Anekcuja cy mpaBHiIa CpeICTaBa 3a OCTBApUBa-
HC BPETHOCTH, JIOK Cy HPUHLUIIH CaMe T€ BPEIHOCTH.

34 N. MacCormick (1984), 236—237. ,,IIpHHIIMIIH YCTAHOBJbABA]Y BPEAHOCTH HJIH TIOJHUTHKE
KojuMa mpasuia Tpeda na ciyxe.“ — Barbara Baum Levenbook, ,,The Role of Coherence in Legal
Reasoning®, Law and Philosophy 3/1984, 356.

35 Mnak, HEKW TeopeTHYapy yMamyjy 3Hauaj nmpasa Kao neiuHe (Ha3uBajyhu To riodaiHom
KOXepeHTHoIy) U aKLIeHAT CTaBJbajy Ha T3B. JIOKAJIHY KOXepeHTHocT. Bun. J. Raz, 310. n B. Leven-
book, 371. Hrip. 3a TymMaueme y Be3u ¢ IIPaBHUM [OCJIOBHMA PEJICBAaHTHU CY HPUHIIMIINA YTOBOPHOT
npaBa, a He IpaBa kao ueianne. CkujaBesno TBpAM Ja ce Pa3oB cTaB MOXXe TyMa4UTH Ha BHIIE
maunHa. Bug. A. Schiavello, 238-239.

36 MekopMHUK TOBOPH O XHjepapXuju Koja ce Tpajin y Be3u ¢ koxepertHouihy. HajHike mecto
3ay3UMajy IpaBHE HOPME, H3HA bUX Cy IPUHIUIINA/BPEIHOCTH KOjH C€ OCTBApyjy THM HOpMaMa,
M3HA/I BbUX CY jOII BUIIH TPUHIUIIA/BPEIHOCTH U HA BPXY CE HaJla31 BPXOBHA BPEIHOCT: CTBAPAHE
3anoBospaBajyher ocHoBa 3a cykuBOT. Bua. N. MacCormick (1984), 238. O net ¢asza y mporuecy
npaBHOT pacyhuBama Bua. Susan Lynn Hurley, ,,Coherence, Hypothetical Cases, and Precedent*,
Oxford Journal of Legal Studies 2/1990, 223-224.

37 Mapmop Kaxe fa JIBOPKHH [OHMa KOXEPEHTHOCT Ka0 HHCTPYMEHTAIHY BPEIHOCT MONHU-
TUYKe MOpasHocTH. Bua. A. Marmor, 391.
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BPEIHOCTH MMOIMYT MpaB/e, MPAaBHYHOCTH® U HEMPUCTPACHOT MOCTYIIKA, KOje, CBe-
YKYITHO TIOCMAaTpaHo, YuHe MpaBo cucteMoM.>® KibydHy yiiory y ocTBapemy THX
npunnuna J[Bopkun npumnucyje cyauju*’ koju je Xepkysec u Koju Mopa Jia uma
Ha yMY JIa CBOj ITocao o0aBjha OMBajyhu caMo jemHa Kapuka y HU3Y — OH je Kao
KOayTOp JieJia KOju HaIpoCTO Mopa Jia BOAM pauyHa O OHOM IITO je Beh pedeHo
Ja 61 1ieio Koje Hacraje 6uio jenna uenuna. ! Jlake, JIBOPKHH yKa3yje Ha HEOIBO-
JUBY TIOBE3aHOCT KOXEPEHTHOCTH ITpaBa, MHTPEIPETaTUBHE U ITpecyhyjyhe koxe-
PEHTHOCTH, MAaKO MPEHArIallaBa yJiIory cyauje (koja je, yuCTHHY, CIIOXKeHHUja y
AHTJIOCAKCOHCKOM IpaBy), roBopehu Aa MPUHLUIT HHTETPUTETA TPAXKH O Cy U~
je ma m3rpanu (fo make the law) mpaBo Kao KOXEPEHTHY HETUHY,* a yTBpIUIN
CMO J1a je TO TIPBEHCTBEHO 3a/1aTaK MpaBHE HAyKe.

KoxepeHTHOCT mpaBa Kao IeTUHE je HeOJBOjUBO MOBE3aHa ¢ MHTEPIIpeTa-
THBHOM KOXepeHTHomhy (I1To HapounTo JIBOPKWH HarjaIiaBa), ajld TOCTOjU U
pasiKKa: IPBY KOXEPEHTHOCT IPHUMapHO rpajiu Hayka® a apyry rpaje cy1osu (kao
napajurMe IpaBHOT pacyhuBama 1 TyMadewha Yy OKBHPY MTPaBHOT pacyhuBama).
WHTepripeTaTnBHA KOXEPEHTHOCT MPEICTaBIba Y CTBAPU OCHOB 33 CHCTEMATCKH

3 Yecro ce mpas/aa v IPaBUYHOCTH U3je/HAYABA]Y, U TO HEONpaBaaHo. [IpaB/a je CHHOHUM
32 OMILITOCT U JeJIHAKOCT Y MOCTYTamy, a IPABUYHOCT je UCIIPaBJbakhe ONMIITOCTH PAaBHE HOP-
Me in concreto 'y ciy4ajy KaJ Ou JOCJIeaHa IPUMEHA JI0BEJIa YyIPaBo 10 HEIPABEAHUX MOCIe-
nuua. [IpaBH4HOCT HUje BPEAHOCT KOja je CyNpOTHA MpaBjaH, IITABUIIE, OHA j€ IIPAaBIa Y CBOM
IyHOM KamaiuTeTy, OJHOCHO ,,0BO JIBOje HHj€ HU allCOIYyTHO WACHTHYHO™ HUTH ,,pa3IUIUTO
10 NOJMOBHOj BPCTHU", HETO je MPaBUYHO ,,00Jb€ 0J] U3BECHOT O00JIMKA MPABEHOCTH M CaMo je
npasenHo®. Bua. Apucroren, Hukomaxosa eiuuxa, Cpemcku Kapinosuu — Hosu Cax 2003,
113-115.

3 Ronald Dworkin, Law’s Empire, Cambridge—London 1986, 243. , ITo3uBam€ Ha KOXEPEHT-
HOCT HHje yBEK JIOBOJBHO Jia ce ompaBa ouyka.” O Tome, KpuTHIH JIBOPKHHOBOT INI06aTHOKO-
XEPEHTHCTHYKOT MPUCTYIIA, Te apryMEHTHMa Y MPUJIOT JOKaJIHe KOXepeHTHOCTH BH. B. Leven-
book, 371-374.

40 JIBOpKMH aKI[eHaT CTaBJba Ha pecylhiBabe, Ma je KO hera i KOXePEeHTHOCT IPBEHCTBEHO
pacmpaBibeHa y OKBUPY TeopHje npecyhuBama Koja onucyjy nocryname y cynckoj npakcu. Cy-
JIMjUH 3aJaTaK HUje 1a CTBOPH HOBO MPaBo (IITO je jeJHa Ol OCHOBHUX Te3a yTeMeJbeHa Ha KPH-
THLHU Te3€ O JUCKPELHOHO]j BIACTH Cy/AHje KOjy 3aroBapajy MO3UTHBHCTH) Hero Tpeba 1a Hale
Hajbome pelemhe OTKpuBajyhy ra y HO3UTHBHOM IIPABY.

41O ananoruju usmely nocna nucua v cyadje kao Kkapuka y jgadiy Bua. Ronald Dworkin,
,»Law as Interpretation, Texas Law Review 527/1982, 540—546. JIBopkuH ropopu o TpodhasHoj
KOHCTPYKTHBHOj HHTepHpeTaunju: $hasu npeanHTepperainje, HHTepIpeTannje u IOCTHHTEP-
nperanuje. O Tome netaspHuje Bu. I. [ajosuh (2015), 84., B. Levenbook, 366. u A. Marmor,
394-401.

42 R. Dworkin (1986), 251.

4 BUHTreHC pa3marpa KOXepPEHTHOCT ca aclieKTa TEOPHjCKOT pacyhuBarmba i ca acrekTa Impak-
THYKOT pacyhuBama, H TO Kpo3 MPU3MY HJIEje O CaBPIICHO KOXEPEHTHOM (M KOH3HUCTCHTHOM)
MPaBHOM cHcTeMY. [10 leroBOM MUIIIBEHY, TO j€ HY KHO jep C acleKTa MPaKTHYKOT pacyhuBama,
KOXEpeHTHOCT Hehe OMTH JIoBe/ieHa MUTAKE HAKO je MOHEKa HEKOH3HCTEHTHOCT PUCYTHA — HE
MOCTOjH caBplleH npaBHu cucteM. Bun. L. Wintgens, 485.
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apryMeHT* 0 KojeMm Ou Tpebalo /1a BOIE padyHa CyaHje MPIINKOM pellaBarmba
KOHKpETHHX city4ajeBa. OHa OM mojjpa3syMeBaa Jia Cy/irja He peliaBa Crop Koju
ce Ipe ’UM Hajla3d Ha OCHOBY jeITHE MpaBHE onpenode, mocMarpajyhu je n3omona-
Ho. OHa je yBeK Jie0 Heuer LIUper — 10 HEKOT YiaHa, 0JeJbKa, T1aBe, 3aKOHa, HU3a
3aKOHA KOjU ypehyjy jemHy mupy (HIp. KpHBUIHOIIPABHY) 00JIACT NPYIITBEHUX
OJIHOCA M Ha Kpajy 1eo mpaBHor cucrema. ¥ Kopucrehu ce pesynraruma npaBHe
Hayke (Koja i3 Hu3a ofpenada J0J1a3u 10 IpaBHUX YCTaHOBA, IIPABHUX TpaHa, MpaB-
HUX 00NacTu, UTH. cTBapajyhu cucrem mpasa), Cynja MPUITUCYje 3HAYCHE HEKOM
MIPaBHOM TEKCTY HY’KHO HMajyhul Ha yMy Jia je Taj TeKCT jaeo meaunne.*® Tako je 3a
pacyhuBame YcTaBHOT cyna peJeBaHTHO: MECTO ofpeade u3 crasa 1. Koju mpomu-
Cyje Ia je mpaBHH TOpeNaK jeANHCTBCH, YHH-CHUIIA J1a TO HUje JeIWHN CTaB Y dJia-
Hy 4. YcraBa, IpONKUCUBaE CIIOPHE OJpe/I0e Y OKBUPY Hayelia YCTaBa, IOMUEHAHE
UCTOT TEKCTa O JeJIMHCTBY MPABHOT MOPETKA M Y OKBHUPY JIeJIa O YCTABHOCTH U
3akOHUTOCTH, UTI. Ha oaroapajyhem mMecty hemo na cucteMaTcku aHaIH3UpaMo
onpende ma 6bucMo yTBpaMIH (HE)OCHOBAHOCT pacyhruBama YCTaBHOT Cyaa.

3. HAYEJIO JEAHCTBA TIPABHOI" IIOPETKA

3.1. /IBocTpyKO NOMHIbal-€ YCTaBHe O/ipeade 0 jeIMHCTBY
MPaBHOT NMOpPeTKA

YcraBHa ojipeida 0 jeIMHCTBY IMPABHOT IOPETKA C€ Y UCTOBETHOM OOJIMKY
MOHAaBJbA Ha JiBa MecTa y YcTaBy Penyonuke CpOuje — y OKBHPY Havela ycTaBa
Uy OKBHUPY JIeJia O YCTAaBHOCTU U 3aKOHUTOCTH. APTYMEHT €KOHOMUYHOCTH
Mmojipa3yMeBa Jia He TTOCTOjU CYBHIITHA o/ipeada, Jakiie He OCTOje IBe openoe
KOjU MMajy WJEHTHYHO 3HAYECH:E a JIE0 Cy UCTOTr mpasHor nopetka.*’” Ha nmpeu
TIOTJIE/] C€ jaBJhajy HEJOYMMUIlE O 3Ha4Yewy, Oyayhu Ja je3nukuM TyMademeM

44 CrcreMarcko TyMadere je yTBphHBarbe 3HauCHa MpaBHe HOpMe oMohy Bese usMely e u
CBHUX OCTaJIMX HOPMH KOj€ YHWHE IIPABHU CUCTEM" jep je CBaka HOpMa ,,/I€0 jeJHE BEIHKE, CIOKECHE
LeJTUHE, Y K0jOj Cy JIeIOBU YBPCTO Mel)ycoOHO moBe3aHu™ Tako 1a ce HopMe Mel)ycoOHO CMHUCA0HO
nose3syjy. Bun. P. 1. Jlyxuh, 294. n Pagmuia Bacuh, Muoanpar JoBanosuh, 'opan ajosuh, Ysog
y tipaso, beorpan 2018, 334-335. u 345-347.

4 CUCcTeMaTCKu apryMeHT je Bl XapMOHHU3A1M]€e, yTEMEJbEH Ha KOHIIENTY [TPABHOT CHCTE-
Ma, MpemMa KojeM 3Haueke HeKe MpaBHe ofpea0de (Wi u3pasa) oJropapa 3Hauermwy koje Hamehe (1
HE UCKJby4yje) IIeJIOKyIaH cucteM mpasa.” — Douglas Walton, Fabrizio Macano, Giovanni Sartor,
Statutory Interpretaion, Cambridge 2021, 265. Taj apryMeHT nogpa3zyMeBa YHTAbE jeAHOT 3aKOHA
y CBETIIy APYTHX 3aKOHA, ITO HEKH Ay TOPU HAa3HMBajy jeIHUM CTYIIHeM KOXepeHTHOCTH. Bu. L.
Wintgens, 495.

46 KOrHUTHBHCTHYKY PEUCHO, Cy/Mja Tpara 3a MpaBUM 3HaueeM mpase Hopme. To ocropa-
Bajy CKeNTHIH, TBpAchH Na cynuja yBek IpUIKCYje 3HauCHe MPaBHOM TEKCTY U Jia je OH Taj KOju
CTBapa HOPMY.

47 D. Walton, F. Macano, G. Sartor, 250-252.
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onpenaba He pelaBaMo JuJIeMe y Be3H ca 3HauemheM. MehyTuM, cucteMarckum
TyMauemheM Ce UCKIbYUYje HCTOBETHOCT 3HAUCHa OJJHOCHUX ojpeaada jep ,,pac-
nopehuBame HOPMU Yy MOjEANMHE JICIOBE jeTHOT aKTa U JaBamhe HacJI0Ba OBUMa
MMa yIIpaBo 3a IKJb Ja OJIMIKe Ofpeau lHUX0BO 3HaUeme .4 V nemy YeraBHOCT
1 3aKOHUTOCT, wiiaH 194, y KojeM ce MOMHUIbE 1A je MPaBHH MOPEAaK jeTMHCTBEH,
uMma cienehu Hacnos: ,, Xujepapxuja fomahux u Mmeh)yHapogHHX ONMIITHX TTPaB-
HEUX akata“. Jlakie, jeTMHCTBEHOCT y cMucTy 194. wirana 3Ha4n yckiaaheHocT
MpaBHUX aKaTa pa3IMYuTe MpaBHe cHare. Takole, CHCTEMATCKUM TyMaucmheM
OCTaJIuX CTaBOBa M3 ujaHa 194. ce j07a3u 10 UCTOT 3HauUeHa, Oyayhu na ce
HaBOAM 1a je YcTaB HajBumn akT Permyonuke CpOuje, 1a 3aKOHU M IPYTH OMIITH
aKTH MOpajy a Oyay y ckiany ¢ YcraBom, uTi. Jlajbe, U apryMeHT KOH3epBa-
THUBHOT TBOpIIa HOpMe*® yKka3yje Ha HCTO 3HAYCHC: U y paHuje BaxxeheM ycTasy,
Ipe cTynama Ha cHary Ycrasa u3 2006, peryiucame YCTaBHOCTH U 3aKOHHUTO-
CTH MOCMAaTpPalio KPo3 MPU3MY XHUjepapxHuje, Tj. JEINHCTBEHOCT OU 3Ha4YMIa
yckiahenoct. L{usbHE apryMeHT Takohe TOBOpH y MPUJIIOT HCTOT 3HAYeHa, 0y-
nyhu ma je mocienuiia Koja Tpeda ma ce 0CTBapH MPOMUCHBAHEM JETHHCTBEHO-
ctu y 194. unany ouyBame yCKIa)eHOCTH ¥ XHjepapXHujcKor oHoca Mehy ak-
THMa pa3IuvYuTe MpaBHE CHAre.

MehyTum, HETOYMHUIIE Y BE3U ca 3HAUCHEM OIpea0e O jeAUHCTBY MTPABHOT
nopeTka u3 4. unana Ycrasa Hucy peuene. Jajosuh cmarpa na Ou ogpenda us
ozesbka Hauenma YcraBa Moriia jia 3Hauu Ja je mpaBHH nopenak jenan,’” oymxyhu
na je Cpbuja yHHUTapHA ApKaBa, 0K OM oapenda u3 ofesbka YCTaBHOCT M 3aKO0-
HUTOCT MOTJIA JIa 3HA4M Ja je npaBuu nopenak y CpOuju jenHa KOXEpeHTHA U
KOH3HMCTCHTHA HCHI/IHa.Sl OBO CTaHOBHIIITE HaM C€ YHMHHU NpUXBaTIbUBUM, aJin
YcTaBHU Cy ce Y CBOJUM OIJTyKaMa Y KOjuMa Pa3lIuKyje CHCTEMCKE 01T OOMIHUX
3aKoHa umak venrhe mosuBa Ha yiaH 4. YcraBa.”? Y HEKUM OJIyKama, MOy T
1Y3-225/2005 u 1Y3-920/2012, YcraBuu cyj ce no3uBa u Ha 4. u Ha 194, wian
VYcrasa. Jlakie, ¢y mpUIUCyje UCTO 3HAUCHE THM Ofipe/idamMa, IITO HeMa yTeMe-
JbEHHE — U3 TOTA MPOM3JIA3H Ja YCTaB CaapKK oipea0e ca HACHTHYHUM 3HAYCHHEM,
HITO 3a0pamyje apryMEeHT €eKOHOMUYHOCTH. AKO MPUXBATUMO JIa jeIMHCTBECHOCT
n3 194. unana 3Ha9M ycKIal)eHOCT MpaBHUX aKTa, 1a I To o0yXBaTa u meh)ycoo-
Hy yckaal)eHOCT 3aKOHA pa3IMUMTE MPaBHE CHAre Koje YCTaB HE MO3Haje — CH-
CTEMCKUX ¥ OOMYHUX 3aKOHA?

P, J1. JIykuh, 296.

49 D. Walton, F. Macano, G. Sartor, 241-242.

30 Onuryka 1Y3-225/2005 o 19. anpuna 2012., CayorcHenu tnacnux PC, 6p. 57/2012 u Oty ka
1¥3-920/2012 ox 26. neuembpa 2013., Cayorcoenu inachux PC, 6p. 34/2014.

ST Majosuh (2016), 45 ¢u. 19.

32 [lItaBuiie, HA3WB YSTBPTOT YiaHa Ycraga je ,,Ilogena BiacTu®, a YCTaBHH CyJ1 yipaBo TO
Ha4eJlo JI0BOAHM Y IIUTake TyMadyemheM oape0e 0 jeAMHCTBY IPaBHOT IOPETKA.
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3.2. PazaukoBame CHCTEMCKHX H OOMYHHX 3aKOHA

CyuTuHy Hayesa jeIMHCTBA MPABHOT OpeTKa> YCTaBHH Cy/I je HCKa3ao y
omnykama lys- 27/2011 u Iy3-17/2011.>* Cras Cyna je na npaBHH Mopeaak oapa-
’KaBa CBOj€ JeMHCTBO PETyJINCalkeM APYIITBEHUX OJHOCA TaKO LITO ce 00e30e-
hyje na cBu akTH U CBe HOpME KOje ra unHe Oyay y cKiany (KOH3UCTCHTHOCT) U
Jla IEjCTBYjy y UCTOM IpaBIly (KOXEPEHTHOCT), IIITO 3HAYH JIa TIOCTOj€ CUCTEMCKHU
1 00nuHM 3aKoHU. CHCTEMCKH 3aKOH j& OHAj KOJU Ha IIeJIOBUT HaYKH ypelyje onpe-
heHy 00acT IpyIITBEHUX OHOCA, 8 OOMYHH 3aKOH TO He YiHU.> Mehytum, Cyn
j€ UCTOM MIPaBHOM TEKCTY, CaJipKaHoM y wiaHy 4. YcTaBa, IPUNUCA0 HajMambe
TpH 3HAYCHA.

(1) ITpBeHCTBEHO, YCTAaBHOM TEKCTY je IPUITUCAHO 3HAYCH-E IIpeMa KojeM ce
ilojegunum ogpegbama cucitieMcKol 3aKkoHa PUITHACYje CUCTeMCKH KapakTep. OBo
Hauello HaJlaXKe J1a OCHOBHHM IPUHIUIIN U TPaBHU HHCTUTYTH NIpeABUleHN 3aK0-
HHMa KOjUMa Ce Ha CHCTEMCKH HauWH (CHCTEMCKH 3aKOHH) ypelyje jenHa odnact
JIPYIITBEHUX OJJHOCA Oy1y TPUMEHEHH U Y TIOCEOHUM 3aKOHHMA (OOUYHHU 3aKOHH),
OCHM aKO je CHCTeMCKHM 3aKOHOM Tporucana MoryhHoct npyraunjer ypehuna-
a MIOBE3aHKX NUTamka. THMe ce UCIyHhaBa IPYIITBeHA (YHKIIH]a KOja Ce OrJie-
Jla y 3alITUTH OCHOBHUX IIpaBa M MHTEPeca 1 MOjeIMHIIA U APYIITBA Kao IIEIHHE.

33 O Haveny jeMHCTBA MPABHOT TIOPETKa YCTABHU CY/I je PAaClpaBibao y HU3Y ofutyka: [Y3—
225/2005, 1Y3-353/2009, 1Y3-231/2009, 1Y3-82/2009, 1Y3-353/2009, 1Y3-882/2010, [Y3-1218/2010,
1¥3-850/2010, 1Y3-17/2011, 1Y3-27/2011, 1Y3-12/2012, 1Y3-920/2012, 1Y¥3-95/2013, 1Y3-101/2013,
1Y3-196/2013. Onnyke cy nocTymHe Ha: http:/www.ustavni.sud.rs/page/jurisprudence/35/, 11.
anpui 2022.

54 Onnyka 1Y3-17/2011 on 23. maj 2013, Cayorcoenu inacnux PC, 6p. 55/2013 u Opnyka [V3-
27/2011 on 3. okTobpa 2013., Cayacoenu iracuux PC, 6p. 97/2013.

35 VeraBHU Cy/JI TIOHEKA[ Y CBOJUM OJUTyKama IOMHUEbE ,,3aKOH KOJU Ha CHCTEMCKU Ha4nH ype-
hyje onpeheny obmact®. ,,CucTeMckn 3aKOH 1 ,,3aKOH KOjH Ha CHCTEMCKH HauuH ypehyje oape-
heny oOmact* He Ou Tpedao aa ce mocMaTpajy Kao CHHOHUMH. 3aKOH KOjU Ha CHCTEMCKH HAaUHH
ypebhyje onpeheny obnact npymTBEeHUX OHOCA je Y CTBApH 3aKOHUK. A HHjeJaH O aKkaTa KOju Cy
y mpakcu YcraBHor cyna CpOuje Ounu mpeaMeT aHanu3e y KOHTEKCTY jeJUHCTBA IIPABHOT MOPET-
Ka HE cllafajy y KaTeropujy 3akoHuka. CHCTEMCKH 3aKOH, IIpeMa ToMe, He 0N OMO CHHOHHM 32
3aKOHHK, HETO j€ OH, Y CMUCIY KOj! YCTaBHH Cy[] IIPUITUCY]E MIOjMY ,,CHCTEMCKH 3aKOH ", OHO IITO
ce TPaJAMIMOHAIHO HA3UBa OKBUPHUM 3aKOHOM. Jakiie, y IMTamy je aKkT Koju yTBphyje OCHOBHE
MHCTUTYTE M Havesla Ha KojuMa ce ilouuea oapehena o6act ApyITBEHUX OIHOCA, & HUTOLITO aKT
koju ypehyje Ty obxact ucupnHo, kao 3akoHUK. [ToceOHM 3aKoHM OH, CIECICTBEHO U Y CMUCIY
koju uM npunucyje Cyx, OHIIN aKTH KOjUMa Ce KOHKpeiiu3yjy OCHOBHU HHCTUTYTH ¥ OCHOBHA
HaueJla U3 CUCTEMCKOTI 3aKOHA WJIM aKTH KOjH IIPONUCYjy OJICTYIama O CUCTEMCKHX pPelIerba.
CHCTeMCKH 3aKOHU HUCY KOJIEKCH ,,HH 110 Ha3HUBY, aJIH, LIITO j¢ jOII Ba>KHUjE, HU M0 CYIITHHH, jep
HE PeTYJINIIY y IeJIUHU jeqHy obnacT. Jep kaia O je peryiucany y HelInHy, He Ou 6uio notpede
HU IIPOCTOpa 3a OficTynama wiu u3yserke.” — . lajopuh (2016), 51. YeraBau cyn Cpouje je uckazao
onpeheny ,,AHBEHTHBHOCT y pa3BHjamy MMOjeAUHUX YCTAaBHUX Hayella, HIIP. jeAMHCTBA ITPABHOT
MOpeTKa, M3HEIPHUBIIH KaTeTOpHjy T3B. CUCTEeMCKHUX 3akoHa.” — C. Opnosuh, H. Pajuh, ,,Ynora
YCTaBHOT cyaa y pa3Bojy ycraBuux cuctema Uranuje u Cpbuje”, 36opnux pagosa Ilpasnoi ¢gha-
kynueuia y Hogom Cagy 1/2020, 127.
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NuaankatusHO je pacyhuBame YcTaBHOT cyna y aBa ycTaBHa criopa. [IpBu
ce THYe 0JJHOCca 3aKOHA O OMINTEM yrpaBHOM MOcTynKy (3YII; cuCTEeMCKH 3aK0OH)
u 3akoHa o ekcriponpujaiuju (3E; o0ruan 3akoH), y Morsieny HHCTUTYTa JI0CTaBIba-
ma.>® CropHo je (1 HeycTaBHO, 10 orienn Cyga) To mTo ce mpema 3E mocrasiba-
€ CMaTpa U3BPIICHUM JIaHOM 00jaBJbUBarba pemieba y CiyKOeHOM IIIacHUKY.>’
HocTaBsbame myTeM 00jaBbHBama He oMoryhyje BIaCHUKY HEMOKPETHOCTH J1a
Ce YTI03Ha ca aKTOM KOJUM MY j€ 0Ty3eTa HEITOKPETHOCT KaKo O ,,KBaTUTETHO U
y POKY MOTa0 CAuMHHUTH MOJHECAK, Tj. TYKOY, KOjoM hie OKpeHyTH yIIpaBHU CIIOp
W TaKo 3alllTUTH cBOj nHTepec”. Jlakie, y ¢a3u cTBapasayke KOXepEeHTHOCTH,
3aKOHOAABAIl HHjEe UMao Ha YMY OCHOBHA Hauena koja mporucyje 3YII u ox mux
je oncrynuo y oOM4HOM 3aKkoHY. Bonehu ce Hauenom jeqrHCTBa MMpaBHOT IOPETKA
U cucteMaTckum tymauerweM Cyi je yrBpauo aa je 3E HeycraBan. Mnu: y onyiu
1V3-231/2009°8 YcTaBHM Cya HATIOMHELE 1a 3aKOH O IPHBPEIHUM IPECTyITHMAa>’
(cuctemcku 3akoH, 3I1I1) u3puunro mpomnucyje aa oxpende TOT 3aKOHA O OJTO-
BOPHOCTH U O CaHKIIMjama 3a IPUBPEIHE TPECTYIIC BaXKe 3a CBE IPUBPEIHE Ipe-
CTyTIe, Ma KOJUM akToM OrutH rponucanu. Cya HaBOIM 11a je HeIIPUXBATIBUBO Ja
noce0aH 3aKOH YBOJM CaHKIIMje KOje HE IMO03Haje CUCTEMCKH 3aKOH, UMajyhu y
BUY TO J1a Cy ,,HOpME Ka3HEHOT 3aKOHOJIaBCTBA, 110 CBOjOj IPUPO/IH, Y HETOCpeI-
HOJj BE3HW Ca OCTBapHBameM JhYACKHX TpaBa u ciodona’. U 3YII u 31111 uzpuan-
To TipenBulajy 1a HeKe HBUXOBE OApe0e Baxke U 3a Apyre 3aKoHe Koju ypehyjy
MUTaka YIPABHOT MOCTYIIKA, OJJHOCHO pHUBpEIHE pecTyre. Ako je Beh Tako,
JIa JTH MO’KEMO JIa TBPJIUMO J1a je CyJl TOCTYIHO aKTHBUCTUYKHU? JecTe y moriieny
pasBujama JOKTPHUHAPHE KOHCTPYKIMjE O 3aKOHMMA Pa3IMYUTE MPABHE CHAre.
MeljyTum, He MOXKe Jla ce TOBOPH O aKTUBU3MY Kajia je ped o JaBamy InpumMara
3VIl-y u 3I1Il-y, 6ynyhu na YcraBau cya camo KOHCTaTyje (IIOHABJha) OApenoe
0 BaXKEHY THX 3aKOHA U 32 JIPYTe 3aKOHE.

36 3akoH o excriponpujaruju, Cryocoenu tnachukx PC, 6p. 53/95, 23/01 u 20/09. 3akoH o oniureMm
ympaBHoM nocTynky Pemyonuke Cpouje (Cryorcoenu nuciu CPJ, 6p. 33/97 n 31/01 u Cayorcoenu
wnacnuk PC, 6p. 30/10) npeasuba pa3nuyute HaYMHE JOCTABIbAA: TUYHO, IOCPEIHO U JOCTABIbA-
e Y HOCeOHUM ciTydajeBUMa (0[] KOjHX je jeflaH J0CTaBJbamkbe jaBHUM caomniiTeem). O oxHoCy
JIBa 3aKOHA ce YCTaBHH Cya U3jacHuo y omayuu [ys-17/2011.

57 Cya je yka3ao Ha CYNTUIIHY pa3iuky usmely o0jaBibuBama U J0CTaBJbarba, ropopehu na
je 10CTaBIbarbe MPOLECHA Pa/Iiha y YIPAaBHOM IOCTYIIKY a 00jaB/bUBAmE y CIIyKOCHOM INIACHUKY
YMH 00HApO/IOBaa aKTa M MPEyCIIOB 3a cTyname Ha cHary. Cyz nonaje na Huje Moryhe nsjen-
Ha4YUTH TO JBOjE jep BEJIIMKU Opoj PU3NYKHX JINIA HUje y MOryhHOCTH Jia ce yIIOo3Ha ca Caap KNHOM
ciyx6eHor riacHuka. Konauno, Oynyhu fia ce pajau o oy3uMarmy [paBa CBOjHHE, HY)KHO je J1a
ce Ipeay3My CBU KOpalld KOjH OTKJIamkajy CBAKy CyMIbY Y YIIO3HABAKE CTPAHKE Ca OJy3UMabeM
BEHOT Cy0jeKTHBHOT IpaBa.

38 Omnyka 1Y3-231/2009 ox 22. jyna 2010. u 5. maja 2011., Cayorc6enu tnacnux PC, 6p. 89/2010
u 41/2011.

% 3akoH o nmpuBpeaHuM npecrynuma, Cryocoenu ruciui COPJ, 6p. 4/77, 36/77, 36/77, 14/85,
74/87, 57/89 u 3/90 u Cryocbenu inacnu PC, 6p. 101/05.
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(2) dpyro 3Hademe koje je Cym mpumucao yCTaBHO] Opea0dn O jeIUHCTBY
MPaBHOT MOPETKA j€ Jia OICTYMAamEe Y TOCEOHOM 3aKOHY O pellieha U3 CHCTEMCKOT
3aKOHa Mopa Aa Oyxae goiywidero. Jlakie, HUje TOBOJHHO /Ja CHCTEMCKH 3aKOH
npensuha ofcTynama y ApyruM 3aKOHHMa, HETO OHa Mopajy JAa Oyny KBaluTa-
THBHO TTpuxBat/buBa. O 0BoM hemMo 1a TOBOpUMO KacHH]je, y OKBHPY PaCIIPaBe O
OJHOCY JOKTPHMHE YCTaBHOT Cyja U Haueina lex specialis derogat legi generali.

(3) Tpehe 3raueme koje je YCTaBHH CyJ MIPUITACA0 YCTABHO] OAPEIOH O je-
JUHCTBY MPaBHOT NOpeTKa, y onyuu ly3-225/2005 je cnenehe: ycknahenoct cBux
MIpaBHUX MPOITHCA HAYEITHO HCKJBYUyje MOTYRHOCT Ia ce 3aKOHOM KOjUM Ce ype-
hyje jenna mpaBHa 006JIaCT MOTY MEH-AaTH, OHOCHO JIONY H-aBaTH I0jeIHa pere-
a caJpkaHa y 3aKOHY KojuM ce ypehyje npyra mpasHa o0nact. Y HaBeIeHO]
omnyuu Cyn je kacupao oapendy u3 3akoHa 0 IOpe3uMa Ha UMOBUHY jep HUje y
CKJIaay ca 3aKOHOM O OCHOBaMa CBOJUHCKOIIPABHUX OmHOCA Oynyhu ma mpomnu-
Cyje AOJaTHH YCIIOB 3a CTULabE [TPaBa CBOJMHE HA HEMOKPETHOCTH M KPLIH jeANH-
CTBO TIPABHOT MOPETKA M YCTABHO ITPAaBO HA UMOBHHY.

Kan rog He noctoju Mehy3akoHcKa ycarinameHoCT yTeMeJbeHa Ha HEKOM O
3HaUYeHa KOje YCTaBHU CY]I MIPUITHCYj€ YCTABHO] ONPEAOH O jeIUHCTBY ITPABHOT
MopeTKa ocropene onpenode cy Heycrasue jep cy Hezakonute! [lomro cmo yTBp-
IIAJTH 1A j€ jeIaH O apryMeHTa Ha Koje ce YCTaBHU CyJI ITO3MBa JIEJIOBAE CBUX
aKaTta y UCTOM IpaBILy (KOXEPEHTHOCT), IOCTaBJba ce MuTame ogHoca (1) Hayena
KOXEPEHTHOCTH U MPaBHJIa O pPelIaBamy cykoda mehy Hopmama u (2) KoXepeHT-
HOCTH M Hauela mojese BIacTH, Oynyhu ga YcTaBHU Cy aKTHUBUCTHYKH JIEIa.

3.3. Cucremcku 1 00u4HM 3aK0HU U lex specialis derogat legi generali
(ITocToje 1n nmpaBHe HOpMe® Koje Oe3n3y3eTHO BaKe?)

MakcrMa Koja HCKa3yje OJTHOC OIIITEr U CIIEI[HjaTHOT 3aKOHA MPECTaBIba
,,HECTIOpHY [IUBUIIN3AIN]CKY TEKOBHHY ! OTHOCHO TOKTPUHAPHY TEKOBHHY, a 32
HaIly TeMy MoXe Jia OyJie KOpHCHA 32 00jallllkelhe CTaBa YCTABHOT CyJia O pas-
JINKOBAFy CUCTEMCKUX M 0OMYHUX 3akoHa. Y ommymu 1Y3-27/2011 ce pacmpa-
BJbAJIO O OJHOCY 3aKOHA O 3aIlITUTH IpaBa U CJI000Aa HAIIMOHATHUX MambHHA
(33IICHM) u 3akona o paguonudysuju (30P). Cyn tBpau na ce 33IICHM moxe
CXBaTUTHU Ka0 CHCTEMCKH 3aKOH y 00JIaCTH IpaBa U cJI000/1a HAIIMOHAIIHUX Ma-
IbUHA allid BEeroBa ofpeada mpemMa Kojoj ,,ApKaBa MOKE Ja OCHHUBA M TTOCEOHE
pajuo U TEIEBU3UjCKE CTAHUIIC KOje OM eMHTOBalle IporpaMe Ha je3uluMa Ha-
[IMOHAJIHUX MamWHA™ HEMa CHCTEMCKHU KapakTep. Ta ogpemnda Ou Moria aa ce,
peujy Cyna, cxBatu kao ycMepaBajyha u mogo0OHa Jia ce y OKBUPHUMa 3aKOHO/IaBHE
TIOJINTHKE peayin3yje Ha OCHOBY TToceOHOT 3akoHa. Jlakie, nctu 3akoH (3IICHM)

60 TTox mpaBHOM HOPMOM MOPa3yMEBaMO FeHYCHH T0jaM 3a IIPaBHa TPABUJIa U TPABHE TPHHLIAIIE.
1 Bnapmau Ierpos, Japko Cumosuh, ,HeTupu nurama U3 HOBUje ycTaBHe mpakce y Permy-
onui Cpbuju, Ilpasna pujey 39/2014, 125.
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je HajsehuM memoM cUCTeMCKH, Oyayhu a je caMo jeqHa meroba oapenda HecH-
cremcka. CIIeICTBEHO, UCTH aKT UMa oxpende pasnuunte npaBHe cHare.®? Kakas
je, TUM cienoM, ieH omHoc mpeMa 30P-y? CriopHa omgpenda, cmatpa Cy, He MOXKe
Jla ce CXBAaTH Kao MoceOHO MPaBUIIo, Tj. U3Y3€TaK y OHOCY Ha MpaBHJIa U3 3aK0-
Ha o paguonudysuju. Jlakie, cya TBpAU a Y OBOM CITydajy HE BayKH IIPaBHUIIO [ex
specialis derogat legi generali.

Jaspe, YcTaBHE CyIl HABOJIW KOje YCJIOBe Tpeba da UCIymaBa jefaH 3aK0H
(Tj. erose ogpende) na Ou OACTyNamE Ol CHCTEMCKUX peliera oo moryhe: 1)
MTOCTOjarbe ONpaBIaHe MOTPeOe U ISTUTUMHOT ITHJba Ha KOJEM CE 3aCHHBA OJICTY-
name; 2) yrephuBame Jia Jin moceOHa MpaBuiia U MpaBHU U3y3elu oMoryhyjy aa
ce OIIITA MPaBUJIa U3 CHCTEMCKOT 3aKOHA MOT'Y HECMETAaHO MPHUMEHUTH Ha CBa
nuTama Koja Hucy ypeheHa Ha noceban HauuH; 3) a 1M cy moceOHa MpaBuiia 1
MPaBHU U3Yy3€IH Y CKJIaAy ¢ YCTaBOM U IEJIOKYITHUM ITPaBHUM CUCTEMOM Pemy-
onuke CpOuje. Lluss Te Tpodasne ananmse je omoryhaBame ycrnocTaBibama O/-
HOCa CHCTEMCKUX U TIOCeOHNX 3aKoHa Koju ypel)yjy mpaBuia 1 u3y3eTKe Tako Jaa
Ce He yIpoKaBa jeJUHCTBO MPABHOT MMOPETKA, PAaBHA CUTYPHOCT U OCTBAPHUBAHEC
VcTaBoMm rapaHTOBaHHX Ipasa.®’

[NoMumanu cMo J1a HaYeI0 KOH3UCTEHTHOCTH HaJlaKe OJICYCTBO KOHTPAHUK-
TopHOCTH Mel)y nmermoBuMa cuctema, Oyayhu 1a y jelTHOM CHCTeMy He MOXE Ja
noctoju A u He-A. CeM Tora, peKJf cMO Jia jé KOXEPEHTHOCT BHIIIE 0] KOH3UCTEHT-
HocTH. Ha OCHOBY ToOra ce MoCTaBIba MUTAKE JIA JIH ITOCTOje HOPME KOje Y TPaBHOM
MOPETKY Bake 0e3n3y3eTHO. OAroBop je MOTBPAAH y HEKUM CllydajeBUMa 1 Oe3u3-
Y3ETHOCT C€ HIIP. JIOBOJU Y BE3U € JbYJICKHM TpaBuMa 1 ciobonama. Tako, 6e3us-
Y3€THO y HallleM IPaBy Ba)KW MPABUJIO JIa j& )KUBOT YOBEKa HEMPUKOCHOBEH. YCTaB
0u Tpebato Ja KapakTepuIe KOH3UCTEHTHOCT M3BEACHA 10 KPAjIbUX TPaHUIA —
KOHTPaJUKTOPHE YciiagHe HOPME HE MOTYy HCTOBpeMeHo 1ia Baxke. LllTa je ca 3ako-
HrMa? CMaTpamMo 1a usmeljy 3aKoHa UCTE TIPaBHE CHAre HE MOXKE J1a TIOCTOjH OTHOC
y KOjeM jellaH 3aKOH MMa ofipe/10e Koje cy 0e3u3y3eTHE Y OJHOCY Ha JIPYTH 3aKOHA.
C npyre cTpaHe, y OKBHPY jegHol 3aKoHa MOTyhe je ma Heke ofpende 6e3u3y3eTHO
Ba)kKe y OIHOCY Ha ocTase ofjpenoe ol 3akoHa. Hrp. ommTu 1e0 KpUBHUYHOT 3aK0-
Ha 0€3M3y3eTHO BaKH Y OMHOCY Ha HEeroB rocedan neo. Ha taj maams ce omoryhy-
je a y mpaBHOM MOPETKY Y KOjeM CBU 3aKOHU UMajy UCTY MPaBHY CHAry, Ipyru
OpraHu He Mpey3MYy YIOry YCTaBOTBOPIIA ¥ HOBEITHPA]y YCTaB, KAKO TO YNHH YCTaB-
Hu cya CpOuje. [lakne, Koz 3aK0Ha KOH3UCTEHTHOCT HHje Moryhe T0CieIHO UCTo-
IIITOBATH, aJIM TO HUje HA IOTPEOHO a HUje HU CIIOPHO y CBETY IIpaBa J1a M TE KaKo
MOCTOj€ U BaXKe CICIMjaIHK 3aKOHH KOjU OZICTYTIAjy O FCHEPATHHUX 3aKOHa.%

92 T. Tajosuh (2016), 51.

03 Jlajouh cmarpa Ja ycioBH Koje MoCTaBba YCTABHH CYJI ,,HEMAjy OWJIO KAKBO YCTaBHO-
npaBHO ynopumre. Bua. /bid.

% Bunrrenc (L. Wintgens, 485.) roBopH 1a KOHTPaIUKTOPHOCT Mel)y HopMama U CIIeCTBEHO
HEKOXEPEHTHOCT CHCTEMa HE MOJKE Jla Y THYE Ha Ba)KEeHE OJIHOCHUX HOPMU. Bakewe HopMe Moxke
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[loctaBspa ce muTame Kako OM Tpedao /la ce MOCTYIH YKOIUKO CaM 3aKOH
KOjU Ha CHCTEeMCKH HauMH ypelyje onpeheny obnact npensuha moryhHoct npyxk-
YHjeT peryiaucama IMojeInHUX MUTama y TOCeOHNM 3aKOHUMA (IIITO je jeIHO O
3Ha4Yewa koje CyJ MPUIUCYje CIIOPHO] YCTABHO] oApenou, u. 3.2). Y omiynu
17/2011 YcraBHu cyx yTBphyje 1a Ha4emo jeTMHCTBA TIPABHOT MOPETKA HaJlaXe
Jla OCHOBHU TIPUHIIMITY U IIPaBHU UHCTUTYTH MPEABUN)EHU CUCTEMCKHUM 3aKOHHU-
Ma Mopajy na Oyay HCIIOIITOBAHU Y MTOCCOHOM 3aKOHY ,,ITa M Y CIIy4Yajy Kaaa je
CHUCTEMCKHUM 3aKOHOM U3PUYUILO Upoiucana MOTYhHOCT ApyKkuujer ypehuBama
nctux nurama“.® Hop. 3VII y unany 3. mpomucyje aa oacTymama of IpaBuiia
OINIITET YIIPABHOT MOCTYIKA y APYyTOM 3aKOHY MOPajy Ja Oy/y Y CKJIary ¢ OCHOB-
HUM HadeauMa koja mponucyje 3YII. Jlakmie, YcTaBHU Cy je JeIOM TOHOBHO OHO
mTo je caapxkano y 3YIl-y, nogaBmu 1a Mopajy 1a Oyay UCIOIITOBAHU M OCHOB-
HH WHCTUTYTH CUCTEMCKOT 3aKOHA (HIIP. JOCTaBJHAbE).

Jasbe, YcTaBHU CyJl yBOAH T0jaM ,,IOMYIITSHOT OJCTYIama™, Tj. IIUJBHO
TYMadd OACTYyTIamke KOje je MpeaBrul)eHO CHCTEMCKUM 3aKOHOM. Y ofmyIu [Y3-
920/2012 pacrnpaBsbalio c€ 0 YCTAaBHOCTH (3aKOHUTOCTU?) 3aKOHA O MUHUCTAP-
cteuMa (3M) y omgHOCY Ha 3aKoH 0 ap:kaBHUM ciyxoerumma (3/1C).% Cucrem-
cku kapaktep uma 3/IC, u 'y ;eMy Cy mpOoIHcCaHu pa3jio3u 3a Pa3peliche pKaBHOT
cnyx0eHnKka, ok je 3M (kKoju mMa KapakTep MOCCOHOT 3aKOHA) TIPOITHCA0 TOIAT-
HU pasiior 3a pa3peiickhe. YCTaBHHU CY/I j€ YTBPIUO J1a CUCTEMCKH 3aKOH JIOMYIITa
OJICTyTama y TOCEOHNM 3aKOHIMa, aKO TO TIPOH3JIa3H U3 IIPUPOJIE TTOCIOBA IPKaB-
Hor opraHa. Ha ocHoBy Tora, Cyj cMarpa J1a Cy OJCTYyIama y Be3U ¢ IpaBuMa U
Jy’KHOCTHMa IPKaBHUX CIIY)KOCHHKA JIOMYIITEHa CaMO aKo ce TUUy crenudud-
HE BpPCTE MOCJIOBA, T€ je, IHJbHUM TyMaueweM, CyJ1 yCTaHOBUO Ja pelickha 13
3M mpencTaBibajy HETOMYIIITEHO ONCTYIIAEkhE N3 CUCTEMCKOT 3aKoHa, Oyayhu ma
ce in concreto He pajJy O TIpaBUMa U JIY)KHOCTHMA JIPIKaBHUX CITyKOSHUKA KOja
npow3sase u3 crennduyHe MPUPoAe Mocia AP >KaBHOT OpraHa.

KopucHa je u ananusa omnyke 1Y3-138/2016,°7 y k0joj ce o1ydnBaio o
YCTAaBHOCTH 3aKOHA O YMAambErby HETO ITPUXO/Ia JINIA y jaBHoM cexTopy (3YHIT).o
3a Hallly TeMy je BaXKHO TO IITO C€ MOCTaBMIIO MUuTame 1a au je 3Y HII nporuBan

caMo Jia Oyzie MmocliejuIa aKTa KOjuM ce CTBapa IpaBo, T HUje YCIOBJbEHO OMIIO KOjUM HAyUYHHM
3aXTeBHMA.

%5 ,He Bu/u ce jacHa JOrHYKa Be3a n3Mely Hauela jeJHHCTBEHOCTH [IPABHOT MIOPETKA U Ha-
Yesa, U3BEJICHOT M3 OBOT NIPETXO/IHOT, TPUMaTa CHCTEMCKHX 3aKkoHa. Besza 6u Moria na noctoju
JEIMHO IOJ YCIOBOM YKOJHMKO OMCMO y MOTIYHOCTH M30aHAIM30BaIM HAYENO jEAHHCTBEHOCTH
MIPABHOT TTOPETKA U TYMAdWJIH ra TaKo Ja HUjeJHO 3aKOHCKO MPABUIIO HE TPIH H3y3eTke. — B.
[eTpos, [1. Cumosuh, 124-125.

%6 3akon 0 MuHucTapcTBUMa, Cyoicoenu tnackux PC, 6p. 72/12 n 76/13. u 3aK0H 0 ip>KaBHUM
cyxxoennuuma, Cnyorcoenu iracnux PC, 6p. 79/05, 81/05, 83/05, 64/07, 67/07, 116/08 n 104/09.

7 Omryka 1Y3-138/2016 o 26. anpuna 2018., Cryocoenu iracnux PC, 6p. 48/2018.

%8 3aKOH 0 yMamewy HETO MPHUXOJa JIMA Y jaBHOM cekTopy, Cayacoenu irachux PC, 6p.
108/13.
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3akoHy o mopesy Ha qoxomak rpahana (3ITJI")° ¢ 063upoM Ha HAaYENIO jeTUHCTBA
npasHor nopetka. 3[I/II" mponucyje na ce onope3nuBame 10X0TKa rpahana ype-
hyje uckmyuuso Tum 3axonom, a 3YHII mpomnmcyje cymTrHHCKH mocebaH mopes
Ha 710xoAaK (y jaBHOCTH Ha3BaH ,,conuaapuu nopes). Kipyuno je kako je Ycras-
HU CYJ CXBaTHO MPaBHY MPUPOAY yMamema HeTo puxozaa. To je, peunma Cyna,
»Mepa puHaHcujcke KoHconuaanuje Oynera Pemyonuke Cpouje. A momrTo je
nmpupoaa Mepe TakBa, Cyz ce HHje yIIyCTHO Y pa3Marpame cariaacHoctu ca 31/
(umje Om onmpende umane cuctTeMcku Kapakrep) — aa je Cyn mepy uz 3YHII ty-
Madvro Kao oceban iopes, OHIa OM aHajIM3a TOT ofHoca Oria HyxHa.”? Mehytum,
TyMauehy HenucXoqHOCT Mepe yMamemha U ibeHy npupony, Cya je MoJTuTHIKA
pe3oHoBao. Haveno xojem je YcTaBHH Cy IPHUIMCHBAO TOTMAaTCKH KapakTep y
omnyuu 17/2011 (uctruuyhm ga OCHOBHM NPHUHLUIU ¥ IPAaBHU HHCTUTYTH Mpe.-
BHh)EHU CHCTEMCKUM 3aKOHUMa MOpajy 1a Oyay UCIIOIITOBAHH Y ITOCEOHOM 3aK0-
HY 12 1 y CIIy4ajy Ka/ia je CACTEMCKHM 3aKOHOM U3PUYUILO Upotiucana MOTYRHOCT
IpyK9Hjer ypehruBama HCTUX uTama) Cya HUje ucnomToBao y omyin o 3YHIL
3alITUTHUK YCTABHOCTH j€ ca T0Jba MpaBa Mpeao Ha NoJbe MOJTUTHKE.

Cge y cBemy, mucnumo jaa CyJ1 HeommpaBJaHo CyKaBa MpUMEHY Hadena cie-
uujanHocT Oyayhu aa ycraBHu nopenak CpOuje He mo3Haje 3aKOHE pa3InduTe
TpaBHE CHare HUTHU oBiamrhyje YcTaBHH Cyn 1a UCIUTYje BUXOBY MehycoOHy
ycknahenoct. Kan rox noctoju HemomToBamke OCHOBHUX MPUHIIUIIA U TPABHUX
WHCTUTYTA U3 CUCTEMCKOT 3aKOHa y OOMYHOM 3aKOHY, TO j€ TIPOITyCT 3aKOHO/IaB-
11a KOju ce THYe CTBapajiayke KOXepEeHTHOCTH, a YCTaBHHU Cy/1 HHje oBJlamheH aa
Taj MPOMYCT UCIIPaBJha. bap mpBa ABa yciioBa Koje YCTaBHU CyIl yTBphyje TOBO-
pehu o lex specialis-y cy nutama o kojuMm Ou Tpedasio aa ce crapa 3aKOHOIaBal]
TIPUITUKOM JIOHOIIICHA lex specialis-a, TOK HAJUICKHOCT 3a OIeHy Tpeher ycioBa
(koju ce Thye yckia)eHOCTH MOCEOHUX pelIekha ca YCTaBoM) MpuIiaga KOHTPO-
JIOpY YCTaBHOCTH. Buienu cMo j1a peliemne Huje HU Y TOME Jia ce Cy/1 yIyIiTa y
OLIEHY LIETMCXOAHOCTH 3aKOHCKUX oJpenada, ma ocraje Ja yTBPAUMO LITa Ou

% 3akoH 0 mope3y Ha goxonak rpahana, Cryocbenu iracnux PC, 6p. 24/01, 80/02, 135/04,
62/06, 65/06, 31/09, 44/09, 18/10, 50/11, 91/11, 93/12, 114/12, 47/13, 48/13, 108/13, 57/14, 68/14, 5/15,
112/15, 5/16, 7/17, 113/17 u 7/18.

70 Omnyka o6uiyje (PHMHAHCH]CKO-CKOHOMCKHM apryMEHTHMA, YIIYIITAkhEM Y YTBPhHBame
OKOJIHOCTH 110J] KojuMma je nonecen 3Y HII, yrephuBamem ratio legis-a, 1 y3 HeIOBOJEHO yCTaBHO-
MPaBHOT PE30HOBAaba M IIPETPIIT YCTABHOCYICKOT OlLlelUBamba Henucxognoctu. Hrp. Cyn ucrpn-
Ho nuTHpa npenior 3YHII, HaBoau ,,HeCIIOpHO TPaBo 3aKOHOAABIA J1a IpHUOerHe MepaMa (hrHaH-
CHjCKe KOHcoNmaanuje™, Hapoau moryha pememma Oyuerckor aedunura, mopeau 3YHII ca ciamy-
HUM 3aKOHOM KOjH je JIJOHECEH HEeKOJIHMKO rOIiHa PaHH]je, TOBOPH O TIOCEOHO] Tj. HEPEIOBHO] CUTY-
alliju y K0jOj je 3aKOH JOHECEH roBopehu 1a je 3a To mocTojao ,,KBaIu(pHUKOBaH jaBHH HHTEpEC™.
Cyanje Tamam Kopxen 1 Munan Illxynuh cy u3aBojuIN MUIIBEHHA, TPpaBehn KPUTUYKH OCBPT
Ha MambKaBOCT YCTAaBHONPABHUX apI'yMEHTa U IIPETepaHy eKOHOMCKO-(DUHAHCHJCKY apryMeHTa-
L1jy, OCHOBaHO MHUTajyhu 1a 1 je yMameme camo Mepa QUHAHCH]CKE KOHCONMHIAIN]e UIH je
nocebaH mopes.
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OWJIO HAYeJIOo jeTUHCTBA MPABHOT MOpeTKa. UNHU HaM ce UCTIPABHUM CTaB JIa OHO
IpeAcTaBiba jeAHy paspaleHy Bep3ujy npasuia lex specialis derogat legi generali
KOja HeMa yCTaBHOT yTeMeJbera jep Cyn mocTaBsba ,,HOpMaTHBHE OKBHPE KOje
HE TI03Haje TIO3UTUBHO MPABO WM CyACKa MpaKca U Ha Taj HAUYWH CTBapa HOBO
MpaBoO HABOAHO TyMadehw W MpUMeEmyjyhu yCTaBHO HA4YeNo jeTMHCTBA IIPABHOT
noperka‘.’!

3.4. KoxepeHTHOCT 1 HA4eJI0 MojeJie BJACTH

Unanowm 4. Ycrasa Penyonuke CpOuje npomnucyje ce Aa je mpaBHU MOpeaaK
JENMHCTBEH, aJli ce HABOJIU U Ja ypehemne BIACTH MOYMBa Ha TIOJICIIH BIACTH Ha
3aKOHOJIABHY, U3BPIIHY U CYICKY.”> AKO y3MeMo jia ¢y QyHKIIHje ApIKAaBHE BIACTH
mojieJbeHe (Ma KOJTMKO MX OHII0)’3 OHa je Tocao 3aKOHOaBIIA Jla CTBApa IMpaBo a
JIpyTH opranu (ma 1 YcraBHU cyn) Ou Tpebaso aa nmpuMemyjy Beh cTBopeHo npa-
BO, Y3 HATJIAIEHY YJI0Ty YCTaBHOT Cy/a Kao yyBapa ycrasa.”

AKO jeJUHCTBO MPaBHOT MOPETKA CXBATHMO Ka0 KOXEPEHTHOCT IIPAaBHOT
MTOpeTKa OHJIa MOpaMo Jla UMaMo Ha YMY J1a je Y MUTamky jeTHO HAa4Yelo, Tj. TPUH-
uun. Kao u cBaku Apyru NpUHINIL, BEra KapaKTepully 0ap 1Be 0COOHHE: Mpe-
CTaBJba OfpeheHy BPemHOCT U MMa ofpeheHy TeKUHY (CHATY) jep IpeacTaBiba
onTuMu3yjyhy a He neuHUTUBHY KOMaHay.” KOXepeHTHOCT MpaBHOT MOPETKa
O0u Tpebano ma oOpalyjy MpaBHU HAYYHHIH, CTBApajyhu CHCTEM IpaBa, Ima TO

7'T. Majosuh (2016), 51.

72 CmaTpamo Ja 6u OWIIo MPUKJIaIHUje Ja yCTABOTBOPALl TOBOPH O TPH IPAHE WIH O TPH
¢dyHKIMje qpkaBHe BIacTH. [[pkaBHa BIIACT je je[Ha, allu Cy meHe (QyHKIMje noaesbeHe. 30or
TOra ce YBPEKEHOM TePMHHOJIOTHjOM O 3aKOHOZIABHOj, H3BPIIIHO]j U CY/ICKO] BJIACTU Ha ITPBU IIOTJIE]
yKkasyje Ha Tpu BiacTi. CBe OHE Cy y CTBapH eMaHaI[{ja je[[HE BJIACTHU, alli Pa3JIMYUTH OPTraHu
BpIIE Pa3In4nTe QyHKIH]jE TE BIACTH.

73 VeTaBHU Cyjl, TI0 HAllleM MUILBEEY, He yOpaja ce HU Y je[IHy OJl TpU (yHKIHje JpKaBHE BJia-
CTH, HETO j¢ ,,CaMOCTaJIaH 1 He3aBUCaH JIpXKaBHH Opraf™ (wiaH 167. YcTaBa) OMHOCHO YCTaBHO CYICTBO
MIPECTaBIJba YeTBPTY QYHKLH]Y ApKaBHE BIacTu. MelyTuMm, Ta TBpIa HEMa IPBOPA3PEAHN 3HAUA]
3a 0Baj paj, ma ce Hehemo aeTasbHMje YIYIITATH Y BeHO pa3Marpame. Takole, caMOoCTamHOCT 1 He3a-
BHCHOCT HHCY CHHOHUMH, aJIM HUCY HU IOJMOBHM KOjH Cy OLITPO CyKoOsbeHH. Hanme, He3aBHCHOCT
je UIMpH 1ojaM Koju 00yXBaTa M CaMOCTAJIHOCT, 1a je CBaKH He3aBHCaH OpraH jeJIHOBPEMEHO U ca-
Mocrasiad. CaMOCTaIHOCT IIpeJicTaBsba MoryhHocT onpelyeHor oprana aa J0HOCH OfJIyKe 0e3 yTH-
11aja Ha pellaBambe Y KOHKPETHOM cliydaja (HIIp. OpraHu yrpase Cy 1o AeGUHHUIIM]U CAMOCTAIIHH,
aJIM TIOIITO BJIa/Ia 3aKJBYYKOM ycMepaBa H yckialjyje pax ynpase oHu HUCY HezaBUCHN). [Ipema
TOMe, YMHU HaM ce Ja 6u G0 IpuKiafHuje 1a je y YcTaBy ped ,,caMoCcTallaH ™ H30CTaBJbEHA.

74 O oxHOCY yCTaBHOT cyza u 3akoHonasna y Uranuju u Cp6uju Bua. C. Oprnosuh, H. Pajuh,
130-132.

75 Artecku TOBOpH O TpH (Ba3e y ofMepaBarby IPUHINIA, H3TaXyhn T3B. 3aK0H OaaHCHpamba,
Tj. TECT MPOMOPIHOHAIHOCTH. [IpBO ce yTBphyje cTeneH Kpiiema NpuHIUIa A, 3aTUM C€ UCTHYC
BaKHOCT nmpuHIMNa b, na 6u ce y Tpehoj ¢as3u yrBpansio aa 360r BaXXHOCTH NpuHIKNA b oH Tpe-
6a na uma npumar. O Tome Bua. Robert Alexy, ,,On Balancing and Supsumption®, Ratio Juris
4/2003, 436—437.
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HUje 3a/1aTaK Ap>KaBHUX oprana. To He 3Ha4YH [1a je 32 ’UX KOXePEHTHOCT HpeJe-
BaHTHA (BUJI. 2.2.) aJI CTBapame CUCTEMa MpaBa HUje BUXOB MPUMApPaH 1MOCao.
C npyre cTpaHe, U3 TBPIE Ja IPUHIIMII jeJUHCTBA ITPABHOT TIOpeTKa (KOXepEHT-
HOCTH) UMa ofpeheHy TexxnHy mpou3iasu 1a OH Mopa Ja Ce OAMEpHU C IPYTUM
npuHuunuma. Ynan 4. Yera nponucyje NpuHIUI KOjU HE MOXKeE J1a c€ 3aHEMapH
— MPUHIILII TTo/IeNe BiaacTH. Hujeman npuHIUI, 11a HU KOXePEHTHOCT HE MOXKe J1a
MMa arcoyTHU IPHUMAT, ITa MOPaMo J1a Ta MOCMaTpaMo Kpo3 mojery GyHKIIHja
Koje je ycTaBoTBOpar u3Bpiuo. CinoBoM YcraBa, YcTaBHU cy/[ je wiaHoM 167.
onpeleHa Kao opraH Koju wituiiy YCTaBHOCT, @ HE OpraH Koju Mema yctaB. Vctum
YJIaHOM C€ IIPOMHUCY]y HaAJIEKHOCTH YCTaBHOT Cy/a, a 1a Ce He TIOMUhE HaIJie-
JKHOCT OllCHUBama yckiaaljeHocTn 3akoHa. [IpaBHOM nmpa3HUHOM HE MOXeE Ja ce
cMmaTpa (EKCILTUIIUTHO) HePeryJiMcame 0JJHOCA CUCTEMCKHUX U OOMYHUX 3aKOHA,
Oyayhu nma ce ycTaBOTBOpAIl OIIPEIESIIHO 3a TO 1a CBH 3aKOHW UMajy jeTHAKY TIpaB-
Hy cHary. [lopehemeM nienoBama ycTaBHOT CyJia ca MPOKJIAMOBAHMM HaueJIoOM
TojIeJie BIACTH, HEMHUHOBHO j€ J1a je YCTaBHH CY/I ITpey3e0 Ha ce0e HaIJIeKHOCTH
YCTaBOTBOPIIA, TE je JOMHCA0 YCTaB, OAHOCHO ,,CTBOPHO HOBY YCTaBHY HOPMY y
MarepujajHoM cMHUCTy .0

4. 3AKJbYUAK

Cynuje u3 YcTaBHOT cyza Cy MOCTYIHIIE XEPKYJIOBCKH Y /IBOPKHHOBOM
CMHCITy ¥ HECYMIMBO CTBOPHIIC IOKTPHHY BPEIHY XBaJie,”’ ajli TO HE yMamyje
TBPJIbY [1a Cy TUME [IPEKOPAYHIIH CBOje HA/UIEKHOCTH, U3 BUIlle pa3nora. [IpBeH-
CTBEHO, BbUXOBO TyMaueHe je CTBOPHIIO, YCTABY HEIO3HATE, 3aKOHE PA3JINUUTE
[paBHE CHAre KOju CToje y XxujepapxujckoM oxuocy.”® Hujenna onpenda Yerasa

76 T. Tajosuh (2016), 51. YcraBHU Cy je ,,IPOTHBTET CBUM YCTAHOBJHEHUM BIaCTHMA®, Tj.
OpraH Koju ce cTapa 0 Op)kaBamy paBHOTEke H3Mely HoCHIIala IpyKaBHE BIACTH, H3PaKeHe KPO3
MOy BIIACTH U HA Taj HAYWH ,,00e30el)yje rapanmmjy nmomroBama ycrasa“. Bua. boca Henaauh,
,,Haueo nozerne BIaCTH M yCTABHOCY/ICKA KOHTPOJIA C TOCEOHUM OCBPTOM Ha HCKYCTBO YCTaBHOT
cyna Cpouje®, Ilpasna pujeu 39/2014, 67.

77 HecyMIbHBO je 1a O pa3IiKOBamke CHCTEMCKIX H OOMIHHUX 3aKOHA TOMPHUHEIO0 KOXEPEHT-
HOCTH CHCTEMa MaKo OHO, 110 HAllleM MHIIJbEEbY, HeMa YCTaBHO yTeMesbewe. Hip. 3akoHoM o
OILITEM YIIPABHOM IIOCTYIIKY je IPOIKCAHO Jia C€ J0CTABJbAhE BPILIH JUYHO, @ 3AKOHOM O eKC-
MPOIPHjaLlHj1 je MPOIUCAHO JIa Ce JJaHOM 00jaBJbUBama cMaTpa (QUKIHja) [1a je peliemke 10cTa-
BJbAHO. Ratio MoCTOjarba MHCTUTYTA JIMYHOT JOCTAaBJbarba je YIO3HABAKe CTPAHKE ca CaipKUHOM
MOJHECKA, Tj. OTKJIamamhe CBake MOrynHOCTH Jia cTpaHKa He Oy/ie yro3Hara ca nojHeckom. la inu
je objaBipHBame CUI'YpaH JI0Ka3 ocTBapuBama Tor nuuiba? CurypHo na Huje. Haveno 3amrure
MHTEepeca CTpaHKe, NpeBul)eHO 3aKOHOM O OMIITEM yIpaBHOM HOCTyIKy, Cy/[1 je T0CiIeIHO CIpo-
Beo. Unm, y ommyum 1Y3-231/2009 Cyx HaBoau 1a je HEPUXBATIFUBO J1a Toce0aH 3aKOH YBOIU
CaHKIIHje Koje He MO3Haje CUCTEMCKH 3aKOH M3 00JIacTH MPUBPEIHUX IpecTymna, Oyayhu ga To
KPIIH HA4ello je/IHAKOCTU 1 Ha4yeJIo jeJMHCTBA IPABHOT MOPETKA.

78 Opnyka Ycerasuor cyna CpOuje y Be3u ¢ jeJHHCTBOM MPABHOT MOpETKa Ou MOrja Ja ce
yOpoju y KaTeropujy ,,AHTEPIPETATUBHUX OJJIyKa* KOje Ce HajHeMOCpeAHH]je MPHOINKaBajy
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HE TOBOPH O ,,CHCTEMCKUM* 1 ,,00MuHuM" 3akoHuMa.”® TIpaBo Ja IpeaBuIu 3aK0-
HE pa3IryuuTe IMpaBHE CHAare KOju CToje y pexKuMy HaapeheHocTu u noapeheHocTu
j€ TIpHIIaIaio caMo yeTaBOTBOpITY. Takole, ako TPIXBAaTUMO Ja jé KOXEPEHTHOCT
MOBE3aHa C MPUHIMITUMA, Kako MEeKOPMUK TBP/IH, OH/IA j& Pa3TUKOBAHE CHCTEM-
CKUX M OOMYHUX 3aKOHA CMHUCIJICHO jep je 00jeTUHeHO 3ajeTHUIKOM BpEIHOIThY
— JeIMHCTBOM IPABHOT MOPETKA, alld APYyTrH MEKOPMHUKOB YCIIOB HUjE HCITYH-CH:
OJICYCTBO KOH(MIMKTA ca JPYTUM PEJIeBAHTHUM BPEIHOCTHUMA — il CONcreto ca
NPUHIKIIOM TToesie BiacTu. '

Hpyro, YcTaB eHymMepaTHBHO HaBOJIU HAJUJIEXKHOCTH YCTaBHOT Cyja, HE T0-
mumyhu onnmyunBame 0 MeljycoOHOj carliacHOCTH 3aKOHa, a HUjeHa O HaBe/e-
HUX HQJUISKHOCTH HE TpY’Ka MPOCTOp 3a MpHUITHCHBambe Tor 3Hadema.?! Tpehe,
HENPUXBAT/bUBA j€ ,,JOKTPUHAPHA KOHCTPYKIIHja CaMO00aBe3nBamba 3aKOHO/IaB-
1a“ pemremrMa 03 CUCTEMCKHX 3aKoHa.8> UeTBpTO, peryimncame yCTaBHOT CY/I0-
Bama y PemyOnuuu CpOuju je mpokeTo UAejoM O YCTaBHOM Cyly Kao 4yBapy
ycTaBa, a He IPaBOTBOPILY,S> Te MOpa Ja ce pa3mMarpa y KOMOHHAIU]H ¢ Ha4YeTIOM
nojienie Biactu (wiaH 4. ctas 2). [leTo, ycTaBHU Ccy/ (2 HU JpyTH Ip>KaBHU Opra-
HH) He Ou Tpebdaso ma ce OaBe MOCIOBHMA MPaBHE HAyKe W Tpaau KOXepEeHTaH
CUCTEM — JP)KABHU OPraHU CTBapajy U MPUMEHY]jy IPaBo, a TOKTPHHA T'a yOOIu-
yaBa y cucteM npasa. Cyauja He 6u Tpebajo ma cTBapa HOBO IpaBo HETo Tpeda
Jla OTKpHje 1Ta Baxkehe mpaso 3axTena.’*

JIETMCJIATUBHY @ IITO KOHCEKBEHTHO 3HAYH J1a je ,,TPaHuIIa n3Mely TyMauerma 1 CTBaparba Ipasa y
CTBApPHOCTH MOCTAJIA Kpajibe enactuuHa”. Bun. b. Henanuh, 71-74. YcTaBHu ¢y uyBa ycTaB anu
¥ [IOBe3yje ,,allICTPAaKTHE YCTaBHE 0Jpea0e U yCTaBHY CTBAPHOCT, CJIOXKEHY, CII0jEBUTY M HaJacBe
nuHamuaHy®. Buga. C. Opnosuh, H. Pajuh, 135-136.

7 UcrtuHa, clioBOM YcTaBa ce He JIOHOCE CBH 3aKOHH 110 HCTOM IIOCTYIIKY — HEKa Ce yCBajajy
penaTuBHOM BehnHOM, HeKa/1 aliCOyTHOM a y MameM 0pojy cirydajeBa (wiaH 105.) ce Tpaku KBa-
nmupukoBana Behuna (1BorpehnHcKa), aJu TO He yTHYe Ha HaBEJICHHU CTaB, Kao HY TBPAHHA C TI0YeT-
Ka pasia 0 HoceOHOM MECTY Koje 3ay3umajy nmoceOHu 3akoH 0 KocoBy 1 MeTOXHUjH U yCTaBHHU 3aKOH
3a crupoBohere ycrasa.

80 N. MacCormick 1984, 236-237.

81'Y o6pasnoxersy omnyke Iy3-231/2009, Yerasuu cya norsphyje na Baxkehu npaBuu cucrem
HE MIPaBU Pa3IUKy U3Mel)y OpraHcKHX, OCHOBHUX M IPYTHX 3aKOHA KOJU UMAjy jauy MpaBHY CHAry
0]1 OCTaJHX, ,,00MYHUX " 3aKOHA, U3 Yera MPou3JIas3y Aa YCTaBHH Cy[ HUje HAAJICKaH A2 OLCbYje
melycobHy carmacHoct 3akona. Mehytum, Cy cmarpa 1a yctaBHa Kiay3yia U3 wiaHa 4. Tpebda
(Moxe?) 11a ce TyMauu Tako A2 3aKOHU pa3IMYUTe IIPaBHE CHAre MocToje.

82 B. Ietpos, JI. Cumosuh, 125.

83V Teopuju ce MOMHILE J1a ,,HUje OUIIO JTAKO O0PAHUTH MOCTOjarbe MOCEOHOT YCTaABHOT Op-
raHa“ Koju ce He ykJiarna y nocrojehy TponeoOy GyHKITHja Ap>KaBHE BIACTH YUjH CE IIPEICTaBHUIIN
MOpajy HOAPEANTH 1 TOBHHOBATH ,,HE CaMO yCTaBy, Beh 1 ieroBom uyBapy*’. Bun. b. Henanuh, 69.

84 S. L. Hurley, 243. JIBOpKHH CITMYHO TOBOPH: KaJ[ Cy/Irja O[Ty dyje, OH HUje CI000IaH MomyT
3aKOHO/IABIIa (2 THM IIpe yCTaBOTBOPLIA), HAKO H-ErOBa TEOPHja CyIHj! IPUIICYjE U 3a1aTKE [TPaK-
TH4Yapa W 3ajaTke Teopetnyapa. Bua. R. Dworkin (1986), 244. ,.IlocToju, HapaBHO, 3Ha4ajHA
pasinika u3Mel)y 3aKOHCKOT H YCTaBHOT TyMauea y TOME IITO je yJIora yCTaBHHUX CyJJ0Ba y HEKHM
CiIydajeBHMa MPOIIMPEHa y TOJIMKOj MjepH 1a OHH noacehajy Ha mo3UTHBHE 3aKOHOJABIIE, KA0 U
n3mMehy npecyhuBama y cucremy common law 1 oHOT y rpal)aHCKOM (KOHTHHEHTAJIHOM, IIPUM.
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The Principle of Coherence in Serbian Constitutional Court
Decisions about Uniqueness of Legal System

Abstract: Articles 4 and 194 of the Constitution of the Republic of Serbia
prescribe that the legal order of Serbia is unique. Interpreting this constitutional
principle, the Constitutional Court of Serbia has developed a doctrine on the
distinction between systemic and ordinary laws, based on the primacy of systemic
laws over ordinary ones. Ordinary law must be in accordance with the systemic
law because otherwise it is unconstitutional. Explaining its position, the Consti-
tutional Court claims that the constitutional principle from article 4 requires that
all laws be in accordance (consistency) and act in the same direction (coherence).
We will analyze the principle of coherence, its relationship with consistency, and
then apply those insights to the doctrine of the Constitutional Court, in an effort
to determine the merits of such a distinction. The main hypothesis from which the
paper starts is that the Constitutional Court gives absolute primacy to the prin-
ciple of unity of legal order, which we consider axiologically acceptable but unac-
ceptable from positive law aspect, since this principle must be considered in the
light of other principles, especially in the light of separation of powers.

Keywords: Constitutional Court of Serbia, uniquness of legal order, systemic
and ordinary laws, principle of coherence, principle of consistency.
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