[Ipernenam umanak 347.72(439)(094.5)
doi:10.5937/zrpfns56-39596

Borbdla E. Lénard-Maletics
University of Pécs

Faculty of Law and Political Sciences
maletics.borbala@ajk.pte.hu

ORCID ID: 0000-0002-8228-9842

CHANGED RULES OF LIMITED PARTNERSHIPS
IN THE HUNGARIAN CIVIL CODE- WITH
PARTICULAR REFERENCE TO AMENDING
THE MANAGEMENT OF A LIMITED PARTNERSHIP

Abstract: The Act XCV of 2021 amending Act V of 2013 on the Civil Code
(hereinafter: Civil Code) introduced significant changes concerning business
associations in Hungary. In my study, I examine certain amendments affecting
limited partnerships, with a particular reference to the rules for the election of a
limited partner as managing director and whether the corporate form is shifting
from a limited partnership to a capital partnership under the changed provisions.
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1. INTRODUCTION

The limited partnership is a micro-enterprise form of business associations
in the Hungarian company system' based on the number of incorporations in
Hungary. According to the central statistical office statistics, in 2021, 33,279
companies were established in Hungary, of which 1975 were limited partnerships.?
Most often, family companies are established as limited partnerships.

! Judit Gal- ,,A kozkereseti trsasag és a betéti tarsasag szabélyai az 0j Ptk.-ban 1.” Céghirnok,
2013/12., 3.-5.

2105,000 limited partnerships operating in Hungary in 2022 https:/www.ksh.hu/stadat_files/
gsz/hu/gsz0051.html https://www.ksh.hu/stadat files/gsz/hu/gsz0006.html
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The act XCV of 2021 amending Act V of 2013 on the Civil Code (hereinaf-
ter: Civil Code) introduced significant changes concerning business associations.
The changed provisions entered into force in three phases- on 1st July 2021, 1st
January 2022, and 1st July 2023.

According to the justification of the amendment?, the derogation rules for
legal persons, and the freedom of contract approach, are still justified and are also
a guarantee of the competitiveness of company law, but the regulatory proposals
developed by case law encourage the amendment of certain provisions concerning
legal persons.

The changes also respond to several problems that have arisen in the case of
limited partnerships in practice. In my study, I examine certain amendments to the
limited partnership, with particular attention to the rules of management, the rules
for the election of the limited partner as executive director, and the risks involved.

I also examine the amended rules in the light of how the traditional partner-
ship nature of the limited partnership is being changed, and the extent to which
this trend is in line with EU company law rules.

2. THE CONCEPT OF A LIMITED PARTNERSHIP

A limited partnership is defined by the legislator as a micro-enterprise op-
erating as a partnership. An important conceptual element is that it must have at
least one general partner and one limited partner.* In the limited partnership, there
are two types of liability, the general partner and the limited partner, and only the
general partner has full financial liability for debts exceeding the assets of the
partnership,> while the limited partner’s liability is, as a general rule, limited to
the contribution of assets.

Similar to other business companies, a limited partnership is a legal entity
under Hungarian law.® Based on the provisions of the Civil Code companies, legal
persons established by the monetary or in-kind contributions of their members
for the pursuit of their common businesslike economic activities, where members
are jointly entitled to a share in the profit and obliged to bear the losses.” The

3 Final Explanatory Memorandum to Act XCV of 2021 amending Act V of 2013 on the Civil
Code — Schedule of Explanatory Memoranda 2021/83.

4 Judit Gal- ,,A kozkereseti tarsasag és a betéti tarsasag megsziinésének 0j szabalyai”
Gazdasag és Jog 2022/1-2 52.

> Gabor Kertész-,,A csaladi cégek helyzete valaskor az uj Ptk. tiikrében” Multidiszciplindris
kihivasok, sokszinii valaszok. Budapesti Gazdasagi Egyetem, Kereskedelmi, Vendéglatoipari és
Idegenforgalmi Kar, Kézgazdasagi Intézeti Tanszéki Osztaly 81.

¢ The limited partnership became a legal entity with the entry into force of Act V of 2013 on
the Civil Code on 15 March 2014.

7 Civil Code Section 3:88
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Civil Code provides for a formal requirement®, according to which a business
company can only be established in a specific form (general partnership, limited
partnership, private limited liability company, stock company). On the basis of
these two provisions, it can be concluded that under the Civil Code in force, all
companies are legal persons, thus, a limited partnership cannot be considered a
“company without legal personality” in the terminology of the former Commercial
Companies Act’. Before the new Civil Code’s entry into force, the limited part-
nership was regulated in all three Commercial Companies Acts!? as a form with-
out legal personality, but with legal personality under its own company name and
absolute legal capacity'!, with the new Civil Code entering into force, the limited
partnership became a legal entity.

Therefore, as of 15th March 2014, the limited partnership is a legal entity
under the provisions of Hungarian law and as such has absolute legal capacity.

Despite the change in legal form, the limited partnership can still be defined
as a small partnership enterprise in Hungary.'? Due to its partnership nature, the
basis for the operation of the company lies in the members of the company- the
expertise of the members is necessary for the activities of the company, and the
value and percentage of the financial contribution is less important. '3 In the case
of these partnerships, the value of the company’s assets does not have a significant
effect but is primarily a partnership of persons. In Hungary, the two forms of
partnerships are the general partnership and the limited partnership (limited lia-
bility companies and stock companies operate as capital mergers). With the der-
ogations applicable only to limited partnerships, the rules on general partnerships
shall apply accordingly to limited partnerships.!* Thus, even in this form of com-
pany, the managing director can only be elected from among the members of the
company, there is no possibility to elect a third party."> Only a member of the

8 Civil Code Section 3:89

9 Act IV of 2006 on Commercial Companies

10 Act VI of 1988 on Commercial Companies Act CXLIV of 1997 on Commercial companies,
Act IV of 2006 on Commercial Companies

1 Gyorgy Wellmann- ,,A kozkereseti és a betéti tarsasag szabalyozasa az Gj Polgari
Torvénykonyvben” Gazdasag és Jog 2011/7-8. 10-13.

12 Judit Barta-Judit-Gyongyi Harsanyi-Tiinde Majoros-Edit Antal Ujvariné- Gazdasdagi
tarsasagok a Polgari Térvénykonyvben Budapest, Patrocinium 2016 130.

13 Judit Barta-Judit-Gyongyi Harsanyi-Tiinde Majoros-Edit Antal Ujvariné- Gazdasdgi
tarsasagok a Polgari Torvénykonyvben Budapest, Patrocinium 2016 30-31.

14 Civil Code Section 3:155

15 Civil Code Section 3:144 [Management and representation] (1) Management of general
partnerships shall be performed by one or more managing directors appointed or elected from
among the members. In the absence of appointment or election, all members shall act as managing
directors. (2) Any provision of the memorandum of association appointing or allowing for the
appointment of a person who is not a member to act as managing director shall be null and void.
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limited partnership, i.e. either a limited partner or general partner, can be elected
as the managing director of the limited partnership.

Act XCV of 2021 amending the Civil Code introduced significant changes
to the Legal Persons regulated in the Book of the Civil Code. !® The amendment
also made significant changes to limited partnerships, in line with the needs of
case law.

I examine in my study whether the amended provisions affect the tradition-
al partnership nature of the limited partnership form. In the following, I present
this changed provision of the Civil Code by comparing it with the previous regu-
lation and considering the problems arising from the amendment in case law.

3. CHANGES TO THE RULES ON THE DISSOLUTION OF
A LIMITED PARTNERSHIP WITHOUT SUCCESSION

The amendment introduced a significant change regarding the dissolution of
a limited partnership- in effect from 1 July 2021.

Under the previous legislation, the company would be dissolved without
legal succession if the number of members of the company falls to one and the
company does not notify the court of registration about the entry of a new mem-
ber within a six-month time limit.!” The date of the death of the limited/general
partner is the date of termination of his/her partnership. Before the date of the
amendment, if the application for registration of the change was not filed within
the time limit prescribed by law, the company ceased to exist by operation of law.

In practice, the cogent provision, which does not allow for this derogation,
has raised many questions, often leading to the dissolution of companies that were
otherwise economically viable, but the members were not aware of the six-month
limitation period.

The previous legislation was of particular importance in inheritance cases.'
Under Hungarian rules, a share in a limited partnership cannot be inherited; the
heir of the deceased member or the legal successor of the terminated member may
join the partnership as a member if agreed so with the other members.!” In the

16 Explanation of the amendment — Final explanatory memorandum to Act XCV of 2021
amending Act V of 2013 on the Civil Code -the derogation rules for legal persons, the approach
based on freedom of contract, are still justified and also constitute a guarantee of the competitiveness
of company law, but the regulatory proposals developed by case law encourage the amendment of
certain provisions relating to legal persons.

17 Civil Code Section 3:158.§ (1) as of 30 June 2021

18 Adam Bodc-,,A jogi személyekre irdnyado 0j szabalyok a legtijabb Ptk. médositas tiikrében”
Szakal, Robert (szerk.) Tajékoztato fiizetek: Az MKIK Jogi Szekciojaban elhangzott szakmai eléadasok
alapjan Budapest, Magyarorszag : Magyar Kereskedelmi és Iparkamara (2021) 253.

19 Civil Code Section 3:149 Death or termination of a member
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event of the death of a member, his or her membership shall cease, but there shall
be no inheritance of membership rights in their unchanged form?’, the heir shall
not become ipso iure a member of the company. 2!

Despite this, in the event of the death of the general/limited partner of the
limited partnership, the remaining external partners await the final decision of
the inheritance proceedings to restore the legal operation of the partnership, in
case of the absence of this procedure, the company is liquidated due to their im-
proper actions.

In many cases, the length of the inheritance procedure meant that members
were unable to comply with the six-month time limit for restoring legal operation,
even though they should have been able to join the company independently of this
procedure. This has resulted in several cases where companies that have been
operating profitably for a long time were wound up, despite the intention of the
members to act according to the rules.??

According to the explanatory memorandum to the Act that amends certain
provisions of the Civil Code, a solution should also be provided for partnerships
with the aim of restoring the lawful functioning of the partnership. The reason
for this is that, since the new Civil Code’s entry into force, the limited partnership
is a legal person and, as such, its operation is separate from its members.?3

Under the provision (Civil Code Section 3:158) which entered into force on
1 July 2021, the obligation to notify a new member within six months of joining
remains, but is no longer time-barred in the event of failure to do so. This is an
important change, considering the fact that the dissolution of a company without
legal succession does not occur by operation of law if the six-month deadline for
notification is missed.?*

20 Code Civil Section 7:1

2l Decision BH 2019.2.53.

22 In the case before the Kiria, a public limited company with eighty-six employees and a
significant role in the economy was dissolved. One of the members of the general partnership,
which had two members, died on 30 September 2016. On 2 May 2017, the limited liability company
submitted an application for registration of a change of name, requesting, inter alia, the deletion
of the deceased member and the registration of new members in the commercial register, on the
basis of an amendment to the articles of association adopted at the meeting of members held on 29
March 2017. The cancellation of the public limited liability company was due to a period of more
than six months between the deceased member’s cancellation and the new members’ application
for registration. The Curia held that the courts could not apply equity in the case in question, as
they had no procedural power to do so in the absence of a legal mandate. Companies that had been
operating legally for a longer period of time were struck off on the basis of the exclusion of the
application of equity. BH 2019.2.53.

23 Final Explanatory Memorandum to Act XCV of 2021 amending Act V of 2013 on the Civil
Code — Schedule of Explanatory Memoranda 2021/83.

24 Section 3:158 [ Termination of the membership of all general partners or all limited partners]
(1) If the membership of all general partners or all limited partners terminates, the partnership shall
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If the company fails to comply with the six-month limitation period, the
registering court will carry out a legal supervision procedure, and the company
will only be deleted in a compulsory liquidation procedure if it does not restore
its legal operation or register a new member during the supervision procedure.

On the basis of the amended rules, it can be concluded that the legislator has
made a concession in the light of the problems encountered in practice with regard
to the existence of a general/limited partner in the case of limited partnerships,
and does not automatically delete companies without a general/limited partner,
but ensures that they are restored in the procedure for the supervision of legality.
On this basis, in my view, the limited partnership form is moving, even if only
minimally, towards the capital mergers, and the absence of a general or limited
partner member is no longer ipso iure a reason for dissolution.

4. CHANGES TO THE RULES ON THE MANAGEMENT
OF LIMITED PARTNERSHIPS

The change to the rules on the management of a limited partnership is effec-
tive from 1 January 2022.

Based on the previous legislation, the Civil Code states that the limited part-
ner of a limited partnership cannot be a managing director of the partnership.?’
However, despite the statutory provision, in view of the dispositive nature of the
rules of the Civil Code applicable to legal persons, a limited partner of the com-
pany could also be elected as the company’s managing director, since the relevant
legislation is also permissive, it does not prohibit derogation from the provision.
Dispositivity is regulated by Section 3:4 of the Civil Code, according to which the
instrument of incorporation, the members and founders of the legal person may
derogate from the provisions of the Civil Code relating to legal persons when
regulating their relations with each other and to the legal person, as well as the
organisational structure and operating rules of the legal person, except when it is
prohibited by the Civil Code; or manifestly violates the rights of the creditors,
employees or a minority of members of the legal person, or prevents the effective
supervision of the lawful operation of legal persons.?

The previous provision of the Civil Code?’, despite the fact that it stated that
the limited partner could not be the managing director, was a rule that allowed

be required to notify within a time limit of six months following that date the court of registration
that the memorandum of association was amended in order to restore the conditions for operation
as a limited partnership, or the limited partnership was transformed into a general partnership, or
the transformation, merger, or the termination without succession, of the partnership was decided.

25 Civil Code Section 3:156 The limited partner may not be an executive director of the
company. as at 31 December 2021

26 Section 3:4 (2),(3)

27 Civil Code Section3:156 as of 31 December 2021

534



36o0puuk pagosa [IpasHor paxynrera y HoBom Cany, 2/2022

for derogation, as members could decide to elect the limited partner as the man-
aging director of the company.?®

Based on these provisions, the limited partner could also be elected as a
managing director of the limited partnership by a decision of the members of the
partnership, but it was necessary to amend the text of this law in order to clarify
the legislative intention, given that this provision had caused a number of uncer-
tainties in the practice of law.

Reflecting the problems identified in the case law, the amendment to the
Civil Code effective from 1 January 2022 introduced a significant change with
regard to the management of limited partnerships.

On the basis of the amendment, the limited partner becomes an executive
director of the company by appointment or election?’. This legislative provision
already clarifies the possibility that a limited partner of the company can be
elected as managing director. It is important to highlight, however, that this is
only an option for the members of the limited partnership, and in view of the
different responsibilities of the general partner and the limited partner, it is still
recommended that the general partner be elected as the managing director.

In relation to the current legislation, it is important to point out that a limited
partner cannot automatically become the company’s managing director, except
by appointment or election.

This provision also confirms the problem resulting from the obligation to
stand, as explained in detail above, so it is important that the election of a limited
partner as managing director is to be decided by the members.

4.1. The Risks Connected with the election of a Limited Partner
as Managing Director

The election of a limited partner as managing director poses an additional
risk, mainly in view of the different liabilities.

If the assets of the company don’t cover the obligations of the limited partner-
ship the general partner has unlimited liability with his own assets for the duties,
but the limited partner is required only to perform its capital contribution.’!

28 Judit Gal: ,,A kozkereseti tarsasag €s a betéti trsasag szabalyai az 0j Ptk.-ban I1.” Céghirnok
2014/1. 3. ,,... there is no argument that the new Civil Code. 3:156 of the new Act as a rule that does
not allow for derogation, therefore, in my opinion, there is still no obstacle to the decision of the
members of the company to appoint the managing director of the limited liability company as an
outsider.”

29 Civil Code Section 3:156

30 Final Explanatory Memorandum to Act XCV of 2021 amending Act V of 2013 on the Civil
Code — Book of Explanatory Memoranda 2021/83.

31 Tekla Papp-,,Law of Business Enterprises Business Law” Business Law in Hungary; ed.:
Istvan Sandor; Patrocinium Kft.; Budapest; 2016.; 245-266.
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The limited partner generally is not liable for the obligations of the company,
but there are some exceptions in The Civil Code. For instance, the limited partner
is liable conditionally and limited, up to the part due from assets of the company
for the debts of pre-company and in case of the termination of the company with-
out succession. In another case at the change of quality of membership, -a gener-
al partner becomes a limited partner — the limited partner’s liability is unlimited,
joint, and several at the overrating of the contribution within a five-year forfeit
deadline.??

As it is shown, apart from the exceptions, there is a significant difference
between the liability of the general partner and the limited partner, so in my
opinion, the possibility of electing the limited partner as managing director may
give rise to a number of liability disputes and ultimately, in the intersection of the
duty of responsibility, may conflict with the essence and definition of the limited
partnership, with the regulation based on the different status of the general and
limited partners.

In light of the different liability obligations, there may be additional risks in
the case of a limited partner acting as a company director, given that as a compa-
ny director he/she may not make decisions in the best interests of the company,
or is not generally liable for the payment of creditors’ claims with his or her own
assets.

In the event of the company being dissolved without legal succession, only
the company general partner — who, where relevant, does not act as the company’s
representative — is liable for unpaid creditors’ claims.

Therefore, in the case of the election of a limited partner as managing direc-
tor, the cooperation and trust relationship between the members is of particular
importance. Subject to the liability issues discussed, in many cases, the election
of a limited partner as managing director takes place when there is a family rela-
tionship, often a spousal relationship, between the member and the outsider.

The legal possibility of electing a limited partner as managing director was
justified on the basis of case law. The amended provision of the Civil Code clar-
ifies the possibility for a limited partner to become the executive director of the
company by appointment or election. Since the amendment, it is no longer neces-
sary to refer to the rules governing the disposition of legal persons in order for the
limited partner to perform the duties of managing director.

Despite the legal provisions, in my view, the election of a limited partner as
managing director should always be done with due diligence, taking into account
the different responsibilities of the general and limited partners.

32 Tekla Papp-,,Law of Business Enterprises Business Law” Business Law in Hungary; ed.:
Istvan Sandor; Patrocinium Kft.; Budapest; 2016.; 245-266. pp.
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5. CHANGES IN THE LIABILITY OF THE LIMITED PARTNER

The amendments, effective from 1 July 2021, add to the rules governing the
liability of the general partner of a limited partnership, the case where the termi-
nation of the membership of the general partner leaves the company with only one
limited partner.

In view of the fact that in this case, the limited partner has six months (which is
not a period of limitation under the new rules) to arrange for a new general partner
to join the company, it is appropriate to regulate his liability for this period as well.?

Under the amendment, until the new general partner joins (or until a transfor-
mation, dissolution without legal succession, or merger is decided), the liability
of the limited partner is the same as that of the general partner. On the basis of this,
the limited partner is liable (jointly and severally with the other limited partners) for
the company’s liabilities not covered by the company’s assets during this period.*
For this period, the liability of the limited partner is the same as the liability rules
applicable to the company, i.e. the traditional separation of the two forms of lia-
bility for a company is broken down.

6. CHANGES TO THE RULES ON SETTLEMENT IN THE EVENT
OF THE TERMINATION OF MEMBERSHIP

The amendment to the Civil Code, effective from 1 January 2022, clarifies
the rules of settlement in the event of termination of the membership of a limited
partnership’s general or limited partner. Under the amended rules, settlement with
the former member, his heir or legal successor in the event of termination of
membership must take place within three months unless otherwise agreed. 3

Considering the rules on the settlement with the former member, his/her heir
(successor), it gives a more important role to the agreement of the members, on
the basis of which they can individually determine the method of settlement, the
time of settlement and the amount of the assets to be released.?® However, a set-
tlement must always take place and any provision in the company statutes which
exclude settlement must be null and void.?’

33 Civil Code Section 3:157 (2) If the partnership no longer has a general partner, the limited
partner shall be liable for the debts incurred following that date but before the conditions for
operation as a limited partnership are restored or the transformation, merger, or the termination
without succession, of the partnership is decided according to the rules on general partners.

34 Civil Code Section. 3:154.

35 Civil Code Section 3:150 (1)

36 Civil Code Section 3:150 (2)

37 Civil Code Section 3:150 (3)
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7. EXTENSION OF THE RULES ON ADDITIONAL MONETARY
CONTRIBUTIONS TO LIMITED PARTNERSHIPS

Traditionally, the legislator provided for the possibility of additional monetary
contributions as a means of loss cover only in the case of limited liability compa-
nies. Therefore, under the previous legislation, substitute contributions were not
dealt with under the general rules for legal persons or companies but specifically
under the rules applicable to limited liability companies.3®

The legal institution of additional monetary contribution will no longer be
exclusively related to limited liability companies but will be defined as a general
legal institution under company law, based on the provisions of the Civil Code in
force as of 1 January 2022. The justification for this extension is intended to ensure
the stability of the operation of companies.

Regarding limited partnerships, this legal institution is special because the
Civil Code does not prescribe a minimum amount of assets to be contributed by
the members for the establishment and operation of the partnership, unlike in the
case of limited liability partnerships, where the minimum amount of share capital
is HUF 3 million.

According to the current rules on additional monetary contributions, “If the
company’s articles of association authorise the supreme body to impose an obli-
gation on members to make additional contributions to cover losses, the maximum
amount that the member may be required to pay and the frequency with which
such contributions may be imposed must be specified.”*

Due to the partnership nature of limited partnerships, the amount of the
partners’ contributions is not predetermined, but if the partners’ obligation to
make additional contributions is provided for in the partnership agreement, the
general partner or limited partner is obliged to make a predetermined contribution
to cover losses. Of course, the requirement to make an additional monetary con-
tribution is not a legal obligation but is left to the members to decide in the articles
of association.

The possibility of additional contribution also moves the limited partnership
away from the traditional partnership form. The way I see it, in line with these
provisions, it would also be necessary to provide for a minimum contribution of
assets for partnerships, which is currently shaped solely by practice, based on the
costs necessary to start up the company.

Under the current rules, there may be cases where the amount of the addi-
tional payment significantly exceeds the amount of the contribution in kind. There

38 Before 1 January 2022, the institution of the additional monetary contribution is regulated
by the Section 3:183 of the Civil Code and was exclusively a legal institution related to limited
liability companies

3 Civil Code Section 3:99/A
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is no requirement for the minimum asset contribution for the lawful operation of
the company, so this legal compliance does not force the members to cover losses,
it is questionable to what extent the obligation under this additional contribution
can be enforced in practice.

The obligation to cover the losses of a limited partner of a limited partnership
may be contrary to the definition of the business association form, given that the
essence of a limited partnership is that the person is not liable for creditors’ claims
not covered by the assets of the partnership. Of course, the imposition of an ad-
ditional monetary contribution may be at the discretion of the partners, not a
mandatory legal requirement. However, in cases where the partners do not have
the same number of votes (the partners may deviate from the equal number of
votes, but the minimum number of votes required by law is one), where the gen-
eral partner holds more than the limited partner, or more than three-quarters of
the votes, there may be a situation in the course of the company’s operation where
the limited partner is obliged to make a deficiency payment against his will in the
event of the company’s loss-making operation.

In this case, a situation may arise contrary to the definition of a limited
partnership, with the derogation of the duty of responsibility, because the limited
partner would have the same obligation as the inside member to cover the loss
during the operation of the partnership.

8. IMPACT OF THE AMENDMENTS ON
THE LEGAL STATUS OF LIMITED PARTNERSHIPS

In my opinion, with the change in the rules of the new Civil Code and the
acquisition of the legal personality of the limited partnership, there is a tendency
in the Hungarian legislation, which is increasingly bringing the provisions gov-
erning limited partnerships closer to the rules governing capital companies. Also,
in the context of limited partnerships, in line with Hungarian jurisprudence, rec-
ognising the limited liability company as a legal person, the rules ensuring the
functioning of the company are increasingly being given priority over the persons
involved in the company.

On this basis, it can be concluded that, although limited partnerships in
Hungary are traditionally partnerships, the changes in company law rules are
similar to capital partnership rules. Of course, the Civil Code still does not provide
for a minimum share capital requirement for limited partnerships, whatever the
amount of capital required to set up these types of companies, this rule continues
to reinforce the partnership character of the company.

The two forms of liability remain separate, but the possibility of a limited
partner being elected as an executive director seems to blur the line. Where the
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limited partner performs the functions of the executive officer, his/her status is
complemented by the liability of the executive director.

In this case, there is no longer a sharp distinction between the two types of
liability that constitute the conceptual essence of the limited partnership.

In the case of the election of a limited partner as managing director, the
obligation of the member to assume liability for the company’s debts with all its
assets is also called into question, in addition, where appropriate, to the liability
of the outsider as managing director. This trend can also be observed when ob-
serving the limited partner. If the limited partner is also the managing director of
the company, his liability is not limited to the contribution of assets, but may be
supplemented by the liability of the managing director. Among the general rules
applicable to executive officers, the legislator states that ,,The legal person shall
be liable for any damage caused to a third party by the executive officer acting in
his competence. The executive officer and the legal person shall be jointly and
severally liable if the executive officer caused the damage intentionally.?

On this basis, in the event of the company’s dissolution without legal succes-
sion, the limited partner can also be held liable for the company’s debts if he or
she intentionally causes the insolvent situation. In this context, the role of the
limited partner may be similar to that of a member of a limited liability company
with a traditional capital structure in the context of the breach of limited liability.

The conventional distinction between the liability of the general and limited
partners is also blurred by the amendment on the change in the liability of members,
which declares the limited partner to be liable in the same way as the general part-
ner if the company no longer has a general partner. This liability is imposed on the
limited partner only until the restoration of the legal operation of the company, with
a maximum period of 6 months. However, with the change in the rules on dissolution
without succession, i.e. that the company does not ipso iure cease to exist after 6
months, this period may be much longer. Thus, during this period, the conceptual
basis of the limited partnership, with the sharp distinction between the two forms
of liability, will be disrupted. During this period, the outside member is liable, like
the inside member, for the company’s debts not covered by its assets.

9. CONNECTION OF THE AMENDED PROVISIONS ON
LIMITED PARTNERSHIPS WITH THE EUROPEAN UNION
COMPANY LAW DIRECTIVE

The European Union Company Law Directive, DIRECTIVE (EU) 2017/1132
OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 14 June 2017

40 Civil Code Section 3:24 [Liability of executive officers] (2)
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relating to certain aspects of company law, governs the EU provisions governing
companies.

In addition, individual member states, including Hungary, continue to apply
separate company laws, which are amended from time to time to comply with EU
directives and regulations. This EU Directive sets out requirements for the EU
Member States only in relation to companies with limited liability (limited liabil-
ity companies, stock companies).*!

In my opinion, the amendments to the Civil Code concerning the limited
partnership discussed in my study and the legal personality acquired by this type
of company as of 15 March 2014 follow the trend in Hungary that the type of
company is increasingly shifting towards the rules governing capital companies.

With the amendment of the rules on limited partnerships, the application of
EU company law rules to these forms of company may also arise.

10. SUMMARY

The way I see it, based on the amendments to the Civil Code governing
limited partnerships, which reflect the problems encountered in practice, there is
a tendency in Hungarian legislation.

Starting with the change in the legal personality of the limited partnership,
this type of company may, at the discretion of its members, operate more and more
in a manner similar to the rules of capital mergers, despite the fact that the law
does not impose a mandatory asset contribution obligation.

The aim of the regulation is to ensure the long-term operation of companies,
the widest possible scope of disposability, and the decision-making of members.

In my view, the amendments provide answers to the questions and uncer-
tainties that arose in legal practice, but in view of the duty of substitution, the
possibility of electing a limited partner as a managing director, the imposition of
an additional monetary contribution, and the liability of the limited partner until
the entry of the general partner in the case of limited partnerships are likely to
encounter challenges in judicial practice.

In the case of a limited partnership, the role of the limited partner may no
longer be limited to the contribution of assets, but based on the amended provisions
described in detail in the study, he/she may also play a decisive role in the rep-
resentation of the company, in covering its losses, and in the absence of a member,
in the overall operation of the company, subject to stricter liability rules.

To sum up, it can be concluded that since partnerships have already been reg-
ulated as legal entities in the Civil Code, it was justified to clarify and supplement

41 https://www.europarl.ecuropa.cu/factsheets/hu/sheet/35/tarsasagi-jog
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the relevant provisions on the basis of case law. The rules provide for the possi-
bility for the members to deviate from the general rule of the obligation to provide
compensation, therefore it is particularly important to know these rules and to
apply them properly in practice.
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IIpomemena npaBujia KOMaHAUTHOT APyLITBA
y malhapckoMm rpallanckom 3aKOHUKY — ca IOCEOHUM OCBPTOM
HA M3MEHY NpPaBHJa YIIPaB/bamba

Casceinak: 3axona XCV uz 2021 o usmenama u goitynama 3axouna V'y ee3u
I'pahanckoi saxonuxa (v gamem tuexciny: I pahancku 3akonuk) yseo je snauajue
iipomeHre Koje ce iy iocrosnux cyojexaiua y Mahapcroj. ¥ mom pagy, uciuiuahy
ogpehene uzmene Koje ce muyy KOMAHGUILHOT gpYUWINGd, cd HOCeOHUM 0C8PIUOM
Ha Upasuia o u360py KOMAHGUILOPA KAo TeHepaIHOl guUpeKiiopa u ga iu ce Hage-
gena ipasna opma iwomepa u3 KOMAHGUILHOT gPYUWITHEA V gPYWIIEA KAuUluala
HA OCHOBY U3MEREHUX 0gpegou.

Kwyune peuu: komanguitino gpyuwiugo, KOMilieMeHiap, KOMAHgUitiop, U3epuiHu
gupexiuop, 3axon V usz 2013. o I pahanckom 3akoHuKy, ipeciuanax 6es ciegboenu-
wiusa, u360p KoOMaHguiiHol iapiunepa 3a ienepaanol gupexiiopa, 3axon XCV u3
2021. o usmenama u goiiynama 3axona V uz 2013. o I pahanckom 3akoHuKy, gogaii-
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