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O HOBUAHOJ HAKHA /I HEUMOBHWHCKE LUTETE
[TPABHOM JIMIY V¥V CPIICKOM ITPABY — [IPUJIOI’
PE®OPMU OJJUITETHOI ITPABA!

Casceimiak: Ilpaso Ha HO8UAHY HAKHAYY HEUMOBUHCKE WTHellie He YIHCUBA]Y
Ha jegHak HauyuM ceU Upagnu cyojexiiu, OgHoCHO UpasHa u gusuuxa iuya. Y ieo-
puju u Upaxkcu Hocuioje pa3iuduiidu Uupucidyu y uoliegy uuiuarea ga iy upasHo
Juye mModice ga Wpiu Hemauepujairy wiieiy Uciuiol UHIEH3Uewla u )y UCuom
001UKY Kao wino je o cayuaj ca puzuuxum auyuma. C waum y eesu, UCtuuyaio
ce ga upasHo auye modice ga uma yliey, e cuiola Hapywen ylieg modice ga upeg-
Clilasba 0chos 06ases3UBarba Ha HOBYAHY HAKHAYY 3001 witeile Koja ce 3001 old
wpiiu. [uckycuja o ocHoganociiu HO84YaHe HAKHAage Hemaluepujaine wileiie
UpasHUM TUYUMA HACIUAB/BERA je c8e go ycsajarba UpasHol cxeatarsa I pahanckol
ogemera Bpxoenoi cyga Cpouje og 5. ¢peopyapa 2001. togune. Hosuja teopuja
001UTaYUOHOT UPABA 0 0BOM UUIUAIY PACHPAB/HA Y KOHIUEKCULY Hopede ipeu-
ciuutuusarsa sadxcehux Upasuia oguittetinol upasd. Y wom cmMucy, uctuuie ce
ga objekiuusHU KOHYellil HeUMOBUHCKe willele, KOjuM ce u3y3uma QGusuyku uiu
Hcuxuuru 001 u Clupax us iojMosHol ogpeherva, obesdehyje pasHu 0CHO8 30 HOG-
uaHy HaKHagy takee wideile upasHum auyuma. Taxee usmene el cy cipogegere
y dojegunum 3emmama ouswe Jylociasuje. Kaga je peu o Cpouju, iweopuja u
ipakca jow yeex uekajy Ha pedhopmy, Uako Hocitioje Ha3HaKe ga ce Ha HOPMAUUBHOM
inany pepopma eeh gotoguna. Ciioia je yusns 0801 paga ga 0giogopu Ha Uuiuarse
ga 1u 'y Hawem Upagy Uoculoju upago upasHol iuya Ha HAKHAgy HeUMOBUHCKE
wiieue.

! Pajt je HacTao Kao pe3yarar ucrpakubama y 2022. TOIMHU Y OKBHPY MpojekTa ,,[IpaBHa
TpaauIyja ¥ HOBU MIPaBHY M3a30BU * umju je Hocwuial [IpaBau paxynret YHuBepsuteray HoBom
Cany. [IpetxonHo je caomuten Ha [V Mehynapoxnoj Hay4uHOj koHDeperunju ,,[IpaBHa Tpagumm-
ja ¥ HOBM IIpaBHU M3a30BH~ Koja je omgpkaHa 13. u 14. okto6pa 2022. ronuHe y OpraHu3anuju
[IpaBHor ¢axynrera Yuusepsureray Hosom Cany.
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Kayune peuu: neumoguncka widetia, upasHo auye, UociosHu yiieg, 0ojex-
WuUBHA KOHYelyuja, cyojeKiuueHa KoHyeiyuja.

1. YBOJJHO PASMATPABE

[Ipema 3akoHy 0 OOIIUTAIIMOHUM OTHOCHMA, KO IPyTOMe MPOY3POKYje mITe-
Ty, Iy’KaH je 1a je HagokHaau. llIteToMm ce cmarpa ymameme HeUHje NMOBHHE
(oOWuHa 1ITETa) WK CIpevyaBame leHOT yBehama (M3Makiia KOpUcCT), Kao U Ha-
HOIIEHE ApyroMe (GU3NYKOT MIIN TICHXUYKOT 00JIa WK cTpaxa (HemarepujaiHa
mteta’). Hakaazna mrere Moxe ja Oyze oapeljeHa HaTypaHO WM Y HOBYAHOM
u3HoCy. JIoK HaTypaHa HaKHA/IA IO CBOjOj IPHPOIN Y CBEMY OIroBapa UJbEBUMA
KOJU C€ HAKHAJIOM JKeJie OCTBAapUTH, HOBYAHOM HAKHAJOM CE HACTOjH HaJOMECTH-
TH BpeIHOCT omTeheHe NMOBHHE (KO MMOBHHCKE IITETE), OTHOCHO KaJia je ped
0 HEMaTepHjaiHOj IITETH, IPYKUTH caTHc(haKimja 300T MPETPIIIJbEHE IITETE.

Kana je ped o MmatepujanHoj mreTH, MpaBHa U (PU3WUKA JIUIIA TIOTITYHO CY
u3jelHauCHa y MOTJIe/ly 3aXTeBa 3a lbeHOM HaKHaJIoM y HoBITy. To je pa3yMJbHBO,
¢ 003UpOM Ha TO JIa je MaTepHujaiHa mITeTa MepJbrBa kareropuja. [IpaBo Ha HOB-
YaHy HaKHAJy HEMMOBHHCKE HITETE HE Y)KMBAjy Ha jeHAK HAUYWHA CBU IIPaBHH
cy0jeKxTH, OJHOCHO MpaBHa U (pr3UUKa IUa. Y TeOPHjH U MPAKCH TIOCTOje Pa3iu-
YUTH MPUCTYIN Yy MOTJIENY MUTamka Ja U IMPaBHO JUIE MOXKE Jla TPIU HeMaTe-
pHjaTHY IITETY HCTOT MHTEH3UTETA M y HCTOM OOJIMKY Kao IITO je TO CIIydaj ca
¢usznukuM nunuMa. OU3HYKY U ICUXUYKH 00J U CTpax MpeJcTaBibajy ocehama
Koja ce MPUIHCY]jy caMo GU3MYKHUM JIuMa. Mmak, mpaBHO JIUIE yKHUBA YT
y TIOCJIOBHOM CBETY, KOjU MOKe OUTH HapyIIeH IITETHUM pajmhaMa JpyTHX JIHIA.

VY neproay npe JOHOIIeHa 3aKOHa O OOIMTaIllHOHUM OJJHOCHMA, Y JIOKTPH-
HU U CY/ICKO] TIPAKCH je YOUJBHBO Kojie0arme 0 JOMYIITeHOCTH HOBYaHE HAKHAC
HemarepujanHe mrere. C THM y Be3H, HCTHUIIAJIO Ce J1a TPABHO JIMIE MOYXKE J1a IMa
yTIJes, Te CTOra HapylIlleH yIie] MOXKe Ja MpecTaB/ba OCHOB 00aBe3UBama Ha
HOBUYaHY HaKHaJy IITETE Koja ce 300r Tora Tpmu. llltaBuiie, 1 HAKOH TOHOIIEHA
3aKkoHa 0 00JIUTallMOHUM OJJHOCHMA, U3 YMjUX Ofipenada Mmpousiiasu Ja je eMo-
THUBHH JI0)KHMBJbAj Hy’KaH eJIEeMEHT y yTBphHBamy HEMaTepujaiHe MTeTe, CYA0BH
Cy JocyhuBaIM HOBYaHY HAKHAy TIPaBHUM JTUIIMMa 300T IoBpeze yrieaa. Bpe-
MEHOM, TPaBO Ha HOBYAHY HAKHAy HEMaTepHjaTHe MITeTe IMPaBHUX JIUIa OnBa
MCKJBYUMBO cxBaheHo y ckllaly ca je3HuKOM HHTePIPETAIMjOM OTHOCHE Opeoe

2Y nuTeparypu ce KOpucTe TEPMUHE HEMaTepHjajiHa, HEMMOBHHCKA, MOpPAITHa IITeTa, ajln
HPETEeKHO Kao cuHOHUMU. MiMajyhu y BUIy orpaHHuewe y norieqy obuma oBor paja, Hehemo
OTBapaTH paclpaBy O 3HAUYCHY TEPMUHA U BHXOBOj ynoTpedu, Beh ymyhyjemo Ha nuteparypy:
O6pen CrankoBuh, Haknaga wineiie, beorpan 1998, 27, Mapuja Kapanukuh-Mupuh, ,,Uctopu-
ja ujaeje o MOpaaHOj IITETH y MOJCPHOM CpIICKOM npaBy®, Kasnena peaxyuja y Cpouju — V1 neo,
Temarcka MoHorpadwuja, beorpanx 2016, 184-186.
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3akoHa O OOUTAITMOHUM OIHOCHMA, T€ CE€ TIPABHUM JIUITUMA, yCIIed HECTI0Cc00-
HOCTH J1a oceTe (PU3MYKH WM AYLIEBHU OOJ U cTpax, HErMpa IpaBo Ha HOBUAHY
HaKHAJy HEMaTepujaTHe IITeTe.

Jyuckycrja 0 OCHOBAaHOCTH HOBYaHE HaKHAJAE HeMaTepHjaHe IITeTe MpaB-
HHUM JINITIMAa HAacTaBJhEHA j€ CBE J0 yCBajarka IpaBHOT cxBaTama I pahanckor
onesbema BpxosHor cyna Cpouje ox 5. dhedpyapa 2001. roguse.

HoBwuja Teopuja 06MUTaiioHOT TIpaBa O OBOM ITUTAY PaCIIpaBiba Y KOHTEK-
CTy oTpede MpencnuTHBaba BakehX MpaBuia ONMTETHOT paBa. Y TOM CMU-
CITy, ICTHYE Ce 1a 00jeKTUBHY KOHIICTIT HEMMOBHHCKE IITETE, KOJUM C€ U3y3hMa
(GU3MYKY WK ICUXUYKU 00 M CTpax U3 MOjMOBHOT ofpehema, 00e30ehyje mpas-
HU OCHOB 32 HOBYaHY HAKHA/y TAaKBE IITETE MPABHUM JIMIIMMA. TaKBE N3MEHE
Beh cy crpoBezeHe y mojequHUM 3eMJbama OuBiie Jyrociasuje. Kana je ped o
Cp0wuju, Teopuja 1 Impakca jorn yBeK uekajy Ha peopMy, HaKo ITOCTOje Ha3HAKE
Jla ce Ha HOpMaTUBHOM I1any pedopma Beh goroauna. Crora je usb OBOT pajia
Jla OJITOBOPH HA MHUTAKE JIa I Y HAIIeM IPaBy MOCTOjH MPABO MPABHOT JIUIA Ha
HaKHAJy HEMMOBHMHCKE IITETE.

2. HEUMOBHHCKA HITETA ITPABHOI' JIMLIA Y ITEPMOAY IIPE
JOHOULIEKBA 3AKOHA O OBJIMTAIITMOHUM OJHOCHUMA

[poy3pokoBame ITEeTe jecTe YNHEHHIIA 3 KOje HacTaje OOIUIallMOHN OIHOC.
Jaxkuie, uiie KOMe je Mpoy3pOKOBaHa IITeTa MOCTaje MOBEPUIaLl TheHe HaKHae,
a IITCTHUK WX APYTO OATOBOPHO JIMIEC, IbEH JYKHUK. HpaBo Ha HaKHagy UMO-
BHHCKE TITETE, KOja Ce CACTOjU U3 YMamemha Heulje UMOBUHE (damnum emergens,
CTBapHa IITETA) U clipeuaBamy mweHor yBehamwa (lucrum cessans, u3ryoibeHa
obuT) je oayBek Ouio HecrmopHo. Kako ce oBa miTera ofpakaBa y UMOBUHHU
omteheHor, HakHaTy je Moryhe oCTBapUTH MOIMPABKOM HIIM MaK HOBYAHOM Ha-
KHAJIOM TIPOTHBBPEIHOCTH omTehene nMoBHHE.

3a pa3nuKy ol UMOBHHCKE, MUTamke IpU3Haha HEMMOBUHCKE IITETE Kao
M3BOpa o0JIMTaIMje HUje OMyBeK OMIIo onmrenpruxBaheHo y TEOpHji, HUTH Y 3aK0-
HuMa. HemaTepujasiHa mreTa 3ampaBo npecTaBiba MPOAYKT pa3Boja rpajaHckux
JPYIITaBa, M y CKIay ca TUM MPpaBHUX cucTeMa.’ Hempona3Ha akTyenHOCT YHHH
ra rpeaMeToM OpOjHUX TEOPUJCKUX PACIPaBa, a TOCIEAUYHO U HOPMATUBHUX UH-
TepBEHIMja, KOje HICY YBEK Pe3ylTHpalie Y jaCHOj IPUMEHH O] CTpaHe Cy0Ba.

I[MocToju HeKomHMKO pasnora Tome.* Y nomahoj TuTepaTypu ce UCIPITHO OBHM
6asmo O6pen CrankoBuh, Te hemo y morieny pa3muauTHX TEOPHja O HEUMOBHH-

3 O6pen Crankosuh, Haxnaga wineine, beorpan 1998, 33.

4V cBojoj MoHorpaduju Hosuana Haknaga HeumMosuncke witeilie, Koja je 3arpaBo ca OJUI1-
KOM oz0pameHa JoKTopcKka aucepranuja 1963. na [lpaBaom dakynrety y beorpany, mpodecop
O6pen CrankoBuh neTajbHO pa3MaTpa HETaTHBHE U MO3UTHUBHE TEOPHje O IMPaBy Ha HAKHALY
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CKOj IITETH YIIyTUTH Ha paioBE OBOT ayTopa. 3a moTpede Haller pana, u3IBOjHu-
hemo camMo KJby4yHE apryMeHTe.

Hajznauajuuju jecte mpoOiaeM HOBUaHE BaJOpU3aIlHje HEMATSPH]jaTHOT JI0-
Opa, OAHOCHO TpaBa JUYHOCTH WM 3allITHheHOr HeMaTepHjaTHOI HHTepeca.
Jlyro BpeMeHa ce y TCOpHjU HCTUTAJIO Ja OM HOBYAHO M3pakaBame eMOIlHja
M3a3BaHUX MOBPEAOM IpaBa JUYHOCTU BOAMIIO Y CBOjy CYNPOTHOCT, Te OU ce
nocyhuBameM HOBUAHE HAKHAJIE 3aITPaBO JIOJATHO ,,yHIU)KaBalia™ YOBEeKOBa JIHY-
HocT.” TakaB MPUCTYT je BpEeMEHOM MpeBa3ul)eH, Te ce OnpaBIame HOBUYAHE Ha-
KHaJle HeHMOBHHCKE IITETE H3MENITA M3 KOHTEKCTa MPOTHBBPEIHOCTH moBpehe-
HOT J100pa, OTHOCHO H-eTOBE BaJOpH3alltje, Y KOHTEKCT caTHc(haKiuje. 3aHUMIbU-
BO, MaKO MUHYIIMO3HO aHaIIM3upa 00raTy MHOCTPAHY JIUTEpaTypy, Mpe cBera
¢bpanycky u Hemauky, Cidanxoguh 0Baj €BOJTYTUBHU MPHUCTYT 3a oMahe mpaBo
MIPUTIHCYj€ COIUjaTUCTHUKOM ypelhemy, y KojeM ,,IMIHOCT Tpeba aa M0KUBHU
CBOjy myHY adupmanujy*, Te mpaBo Tpeda ynorpeObuTu Kao ,,AHCTPYMEHT pa-
[MOHAJIHE OpraHu3alfje IpymTBeHnx ogHoca’’. Mmak, Crankosuh, Koju je He-
cropHo 001MKoBao qoMahe AEIMKTHO MPaBo, HErMpa MpaBo MPABHOT JUIa Ha
HOBYAaHY HaKHaJy HEMMOBUHCKE IITETE. ,,[ [paBHO uIlEe, KOje HIje ToceOHo Omnhe
ca CBOjUM OMOJIONIKUM HHTETPUTETOM, CBOjUM ocehamuma 1 CBOjUM NICUXUYKHM
KUBOTOM, HUjE Y CTamy Jia TPIIH HEUMOBHUHCKY MITETY Y CMHUCIY y KOME j& TO
ciyudaj ca pusuukum nuirma“.® VicTuHa, 0Baj ayTop mpeno3Haje mTeTHe mocie-
JUIE YMamkeHOT JIPYIITBEHOT yriiea PaBHOT JIMIA, KOje e MOTY penapupaTu
Mepama MyOJIMLIUTETa, aJli je€ UCKJbYUUB y TOTJIEAY TBPAHE J1a CE OHE OJpaka-
Bajy jeIWHO HA €KOHOMCKOM IuTaHy. CIpeMHOCT CyZI0Ba Ja UTIaK JOCyAe HOBUYaAHY
HakHany, CrankoBuh o0jammaBa HOTpeOOM 3aKiIamama Mpej 4ecTo HeMoryhum
3a/1aTKOM YTBpl)erha MMOBHHCKE IITETE KOja je HAcTalla YMamhemheM yTiieaa Ipas-
Hor nuna.’ OBa apryMeHTalmja je u JaHac npucytHa.'”

HacympoT oBoM 4ncTOM Cy0OjeKTHBHOM ITOMMAarby HEMaTepHjallHE MITEeTE
CrankoBuha, Koje je KacHUje IPOAPIIO U Yy 3aKOH 0 OONHMTallMOHUM OJHOCHMA,
Muxawnio Koacrantunosuh y Cruyu 3a 3akonux o obauiayujama u ylosopuma,
HYAH MEIIOBUTY KOHIICMIINjy HEMaTepujaiHe mTeTe. Tako, HemarepujaJiHoM
HNITETOM CMAaTpa MOBPEJy CBAKOT 3aKOHUTOT MHTEpeca, Kao M MOBpeAy IpaBa
JMYHOCTH: c1000/€e, YacTH, yIieaa, CTH/A, THIHOT U HOPOJMYHOT MUPa U IPYTHX

HeMMOBHHCKe mtere. MoHorpaduja je monoBo u3nara 1998. kao neo kwure Haxnaga witeiie (y3
Haxknaga 3a iiojauane naiiope u ymarerse sicugotune akiuugnociuu, Haxnaga umosuncke wineiie
u Haxnaga witieiue y 0bauxy penite). O HEraTHBHUM U ITO3UTUBHUM Teopujama B. 40-61.

5 Q. Crankosuh, 41.

6 Q. Crankosuh, 45.

70. Crankosuh, 45.

8 O. Crankosuh, 85.

9 Q. Crankosuh, 87.

10 Bua. morsiassbe 5.1. oBor paja.
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JUYHKX q00apa, Kao U HaHOIIEE APyroMe (PU3UIKOT WIIH TICHXUIKor 60ma.!! V
benewrxama ca iipegasarna KoncranTuHoBrh 0 HOBYaHO] HAKHAIW HEMATEpHja-
HE IITeTe TOBOPH y (OPMH M3y3€TKa, a TIPaBHA JINIA Ka0 MMOBEPHOLIE TAKBE Ha-
KHAJIE y OIIITE HU HE OMHEbE.!?

UumeHnIa /1a ce y BpeMeHy MOCIepaTHOT pa3Boja CPIICKe MpaBHE MUCITH O
HeMaTepHjaTHOj IITETH OJIYYHBAJIO IPHMEHOM MPABHUX MpaBuial® mpeTexHO
caapxannx y CprickoM rpahanckoM 3aKOHHKY,!* oGjamnrmasa 300T uera cy cyo-
BH OKJIEBAJIH JIa 3ay3MY jacaH CTaB O HOBYAHO] HAKHAW HEMATepHjasiHe mreTe. '
TuMm 1pe je jacHa y3Ap’KaHOCT Kajaa je ped 0 HeMaTepHjaaHO] IMTETH MPaBHUX
JuIa.

AdupMaTHBHU IPUCTYT y CYACKO] TTPAKCH HHje ce HAMETHYO HH TIOpe YH-
HEHUIIE /14 j6 HOPMATUBHU OKBHD HOBUAHE HaKHAJIe HEMAaTEPHjaTHe MITETE T0-
CTOjao M Ipe MOoHOIIeHkha 3aKOHa 0 O0IUTalInOHUM omHocuMa. Hanme, mpema
3axony o cyzbujary Henojanne yiiakmuye u MOHOUOIUCUUYKUX CHOPA3YMA U3
1974. rogune'®, axo je meoM HejojallHe KOHKYPEHITHje TIoBpelheH yIiien opranu-
3aIuje yaApyKEHOr paja, CyJ TAKBOj OpraHU3alijyu MOXKe, Ha BEH 3aXTeB, JI0CY-
JIUTH TIPaBUYHY HOBUAHY HaKHAJy, HE3aBHCHO OJf HAKHA/Ie MMOBHHCKE IITETE U
O]l TOra J]a JIM TaKBa IITeTa MocToju. HoBuana HakHaja ce OCTBapyje MO MPHUH-
[UIMMa HaKHaie HenMoBHHCKe 1mteTe.!” [Tof paamboM HellojaTHe yTaKMHIIE TaK
Hapo4uTo he ce cMaTpaTH U3HOUICHE WU MPOHOIICHE, HETOCPEIHO HIIH MTPEKO
NPYTOT, TBphema NI TaBamke ImojaTaka o Jpyroj OpraHu3aIuju yapysKeHoT paaa
0 BCHOM TI0CJIOBaY, IIPOU3BOIUMA, yCIyramMa, O lbeHUM PaJIHUIIMMA WU JPY-
TUM OKOJIHOCTHMA, aKO Cy Ta TBpl)era OHOCHO TOIally IITETHH UIH MOTY OUTH
HITETHH M0 YIJIEI U OCIOBambe T Opranu3aidje (onpmruBame).'s

' Muxanno Koncrantunosuh, Cruya 3a 3axonux o obnulayujama u yiogopuma, ai. 124,
o0jaBipeHO y: OOnuranuje u yropopu, Ckuia 3a 3aKkOHUK 0 obIuranyjama u yropopuma, beorpan
1996, 77.

12 Muxauno Koucraurunosuh, Obruiayuono iipaso — iipema berewkama ca upegasarsa
iipogpecopa /lp. M. Konciuaniuunosuha, beorpan 1961, 95-107.

13 3aKOH 0 HEBAXKHOCTH [TPABHUX MPONHUCA TOHETHX Mpe 6. anpuiia 1941. rogune u 3a Bpeme
HernpujaTesbeke okymnanuje, Cayocoenu auciu PHPJ, 6p. 86/1946, 105 /1946, 96/1947 — obaBe3HO
TyMaueme, 4. 4.

14 PeneBanTHa npaBuiia caapkana cy y riaBu XXX — O Hakuaau mrere yorurre, Cpricku
rpabhancku 3akoHUK (Teket CI'3 mocTynaH je Ha MHTEpHET npe3eHTaunju Harmonius, https://www.
harmonius.org/sr/pravni-izvori/jugoistocna-evropa/privatno-pravo/srbija/Srpski_gradjanski_za-
konik_1844.pdf, 10.09.2022.

15 3opan UBomresuh, [Ipenrosop y: O. Crankosuh, Haxnaga wineine, Beorpan 1998, 12.

16 3akoH 0 cy30Hjamy HelojallHe YTAKMHIIE ¥ MOHOTIOJMCTHYKUX criopasyma, Cayocoenu
auc COPJ, 6p. 24/74.

17 3aK0H 0 Cy30Hjarby HEJIOjaTHEe yTAKMHUIIE X MOHOTIOJIMCTHYKKUX criopasyma u3 1974., ai. 16.

18 3aK0H 0 Ccy30Hjarby HEJNOjaHe YTAKMHIIE U MOHOTIOJMCTHYKUX criopasyma u3 1974., 4.
8, cT. 1 Tauka 2.
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3. HEUMOBHMHCKA LITETA ITPABHUX JINIIA IIPEMA
3AKOHY O OBJIMTTAIITMOHUM OJJHOCUMA

JToHolIemeM 3aKoHa 0 00 IMralMOHUM OHOCHMAa!? CyOjeKTHBHU MojaM He-
MaTepHjaliHe mTeTe 100uja HopMaTuBHU OKBUP. [Ipema . 155 300, mreTa je
yMamelhe Heurje MMOBHHE (0OMYHA IITeTa) U ClipevaBame BeHor noBehama
(M3MaKJya KOPHUCT), Ka0 M HAHOIIEHhE ApyromMe GU3NUKOT WU IICUXUIKOT OoIra
WJIU cTpaxa (HemarepujaiiHa mreta). Hemarepujaina mreTa, Jakie, Hije oBpe-
Jla TIpaBa JMYHOCTH Kao TakBa, Beh mpeTprybeHn QUMUK MU TICUXUYKH 00T
WJIU CTpax 300r MoBpese onpeheHux mnpasa.

Kaza je ped 0 HOBUaHO] HAKHAIH OBE IITETE, 3aKOHOABALl HU3PHYUTO HABO-
IIY Jla ce HOBYaHa HAaKHAJa MOXKE 3aXTEeBaTH 3a MPETPpIJbeHe Pu3nuke 00JI0Be, 32
HpeTpPIJbEHE AyIIeBHE OOJIOBE 300T yMambemha )KUBOTHE aKTHBHOCTH, HApYKEHO-
CTH, MOBpEJIe yIIIeAa, YacTH, CI000Ae MIIH paBa JINYHOCTH, CMPTH OJIHCKOT
JUIA Ka0 | 32 CTpax. YKOIUKO cya Hal)e 1a OKOJTHOCTH CTydYaja, a HapOIHUToO ja-
yiHa 00JI0Ba M CTpaxa M BbHXOBO TPajamke TO ONPaBIaBajy, MOXKE JOCYAUTH Mpa-
BUYHY HOBYAaHY HAaKHAJy, HE3aBUCHO O]l HAKHAJe MaTepHjaJIHe IITETE Ko U Y
HEHOM OJICYCTBY. "

3.1. HeumoBHHCKA IITeTa MPABHOT JINLA Y CYACKOj MPaKcH

U3 jesnuke pepakiiyje mpou3siasu Jia MpaBo Ha HOBYAHY HAKHAJY MMa OIITe-
henu koju je mpeTprieo pU3NIKe WK AyIIeBHE 00JIOBE UM CTpax 300T MOBpe/ie
HaBeJleHUX IpaBa. Pa3yMIibHBO, TaKBe €MOIIHje CBOjCTBEHE CY YOBEKY, Kao Ouhy
Koje je crtocoOHo 1a mucnu 1 oceha. Crora je HecTiopHO Ja (PU3HYKO JIUIIEe MOXKe
Jla OCTBapH HaKHaJy HemaTepujanHe mrete. C Apyre cTpaHe, IPaBHO JIHIIE, KOjeM
j€ CBOjCTBO MpaBHOT cy0jeKTa MpaBoM MPHU3HATO 1oJ ofpeheHnm ycioBuMma, He
nocezyje KanamuTeT 1a eMOTHBHO MPOKMUBIbAaBA YUNILEHY MOBPEY, YaK U KaJaa
je ped o mpaBMMa JIMYHOCTH Koja Cy IPU3HATA IIPABHOM JIHILy (IIpaBo Ha yrien).”!
MeljyTum, 3akibydak koju Ou ce Beh je3nYKuM TyMauemheM HaMETHYO, a TO je J1a
IPaBHO JIMIIE HEMa IIPaBO Ha HAKHAy HEMaTepHjalHe MITeTe, y CY/ICKOj MPaKch
y nepuoay HakoH joHomiemha 300 ce U HUje MoKa3a0 TOTUKO OUHTIICTHUM.

Taxo, BpxoBHu cya y omiynu u3 1995. uctuue aa Ty>xujan uMa npaBo Ha
HaKHaJy HEMaTepHjajiHe MITeTe 3a MOoBpeny 3amTuheHor poOHor Kura, jep oHa

19 3akoH 0 oGmuranuonuM ognocuma, Cryscoenu nucii COPJ, 6p. 29/78, 39/85, 45/89 — VC,
57/89, Ca. auciu CPJ, br. 31/93, 22/99 — np.nipomuc, 23/99 — ucnpaska, 35/99 — np.nponuc, 44/99
— np.nipontuc, Ca. iracuux PC, 6p. 18/20.

20300, gur. 200.

21 0. Crankosuh, 84-89. OmuupH#je 0 paBuMa JTHYHOCTH U [IPABHUM JIMIIMMA KA0 HHXO0-
BUM TUTYyIapuMa BuA. Bnagumup B. Bogunenuh, ,,IlpaBa nuaHocTH — cTape U HOBE AUIIEME O
Ha3uBY U jour nouedemy*, Liber Amicorum Aldo Radolovi¢, Rijeka 2018, 279-281.
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MpeacTaBsba caTuc(akIijy 300T IOBpee Kojy je mpeTpreo. YTBphuBame BUCHHE
oBe mTete Ou mak Tpedaso BpuutH cariacHo oapendama 300 (41.200).22 Hemiro
KacHHje, TTOBOJOM criopa 300r moBpene yrieaa, nctu Cya uctude na je ,,HakHaaa
HeMmaTepHjajiHe mreTe caruchakuuja koja ce gocyhyje omrehenom duznukom
JIAITY 3a MITETYy KOjy je IPETPIeo Ha HEKOM CBOM HeMaTepHjaTHOM J00py, a ce
HE MOXXKE BE3MBATH 3a Clly4aj MOBpeJe yrieaa NpaBHOT JuLa, 6e3 003upa mTo
YIJIe]] IMa 1 TPABHO, a He camo (u3ruko smie. [ToBpey ocioBHOT yriiena mpaBHOT
JIUIA Ka0 YMamewke yTieaa He paTe MCUXUYKe NaTkhe, jep MPaBHO JUIE HUje Y
cTamy J1a TakBe matme oceha.?? TloTmyHo cympoTHo, CaBe3HHU Cy/I HCTHYE Ja Ce
,»OCHOBAHO Yy 3aXTE€BY 3a 3aITUTYy 3aKOHUTOCTU CaBe3HOr APKaBHOT TYXKHOLA
yKa3yje Ja je TY>KHOITy TTOpe. IpaBa Ha HAaKHAIy MaTepHjaHe ITeTe, CariIacHO
HaBeJEHUM ojpeadama rmoceOHuX 3akoHa (3aKoH o kuroBuma us 1995, ipum.
ayuiopa), IpUTIaza v MpaBo Ha HAKHAY HeMaTepHrjallHe ITeTe, jep Ta HoBYaHa
HaKHaJa MPeACTaBIba caiiucghakyujy Ty>KHoiy 300T OBpere Kojy je MpeTpIeo,
a 9Mjy BIUCHHY je TIPBOCTEIEHH Cy 1 cariiacHo oapenou wi. 200 300, a y Be3u ca
wn. 233, 3II1 npaBuiHO oqmepuo. >

Konebame cymoBa mpuMETHO je CBe 110 moHoIIema [IpaBHOT cxBaTama I pa-
hanckor onespewa Bpxosnor cyna CpOuje npema KojeM MpaBHoO JIMIE HeMa ITPaBo
Ha HaKHATy HEMaTepHjaTHe mTeTe 300T MOBpeIe IOCIOBHOT yTiIeaa, jep TO HHje
3aKOHOM TIpu3Hata mrteTa.” , IIpu peniaBamy HaBeAeHe AuiIeMe (Ia U IpaBHO
JITIE UMa TIPaBO Ha HAKHAIy HEMaTepHjallHe MTeTe? ipum.ayiiopa) Tpeda nMaTu
y BHAY /1a KaJa je OCeOHUM 3aKOHOM (HITp. 3aKOHOM O 3alITHTH MIPOHAaNa3aKa,
TeXHUYKHUX yHarpelema U 3HaKoBa pa3TuKoBama y @wi. 117) mpomnucaHo 1a mreT-
HUK OJIFOBapa 1O OIMIITUM MPaBUIMMa O HAKHAIY IITETe, TO HE 3HAYU J1a CBAKH
omTeheHn MMa IPaBo Ha CBaKy 3aKOHOM IPOIHUCAHY HAKHATY MTETe. Y MUTAY
je ynyhyjyha HopMa, a To y cBakoM cilyuajy 3Ha4H Jia ce Ipe CBUX MOPajy UMaTH
y Buay onpenode u3 wi. 155 u 200, ct. 1 300. U3 TakBuX onpendu, Mo JIOTHITH
CTBapH, CJIEH Jia IPaBO HA MPAaBUUYHY HOBYAHY HAKHAly HEMATEPHjaJIHE IITCTE
3a MpEeTPIJbEHE MyIIeBHE 00JI0BE 300T TIOBpEe yTiiena nMa caMo PU3NIKO JIUIIE,
jep caMo OHO MOXKE MpeTpIIeTH aAyiieBHe OosioBe. TakBe OoJ0OBE 300T MOBpEIE
yriena He TPIH MPaBHO JIKIIE, TIa My 300T TOra HaBeJeHa HaKHa/la HUje 3aKOHOM
npu3Hata. HoBuja cyzacka mpakca y NOTITYHOCTH KOPECIIOHUPa ca H3HECCHHM
ITpaBHUM cXBaTameM.20

22 Bpxosuu cyn Cpouje, [Ipes. 132/95.

23 Bpxosuu cyn Cpowuje, [Ipes. 12/97.

24 Casesnu cyj, ['3C. 5/99.

23 TIpaBHo cxBarame [ pahanckor onesbema BpxosHor cyna Cpbuje ca cennmie ox 05.02.2001.

260V TIpecynu Anenanuonor cyaa y Hosom Cany usz 2013. roaune HaBOJH Ce J1a je ,,0CIIOB-
HU yTJIe]] TpaBHOT JIMIA TPaBHO 3aITHheHo 100po, au leroBa MoBpe/a He 1aje OCHOBA 3a JI0CY-
Iy caTUc(aKIuje U3 pa3aora mTo ce MOCIeNIIe Te TOBPE/e He UCTIOJhaBajy Y jeIHOM O]l IIPAaBHO
MpU3HATUX BHUJ0BA HemaTepujanHe mTeTe.” Cya Hafa/be UCTUYE Ja TOCIOBHU yTJIE MPaBHOT
JUIa MOKe OuTH noBpeheH pamboM HEKOT JIHIA, alld ,,[I0 MPUPOIHU CTBAPH, Y OCIEANIAMa TaKBE
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3.2. HeumMoBHMHCKA IITETA IPABHOT JIMLA Y CPIICKOM IIPaBY
npeMa cxpartamy gomahe Teopuje

VY nomahoj TeopujH, Ha MUTAME 1A JIU Ce y CPIICKOM IIpaBy MOXe JIOCYIUTH
[PaBHOM JIMIy HOBUYAHA HAKHA/a HSUMOBHHCKE IITETE, JeIHOMYIIAH j¢ HeraTHBaH
oaroBop.?’” ApryMeHT Koju ce HCTHYE jecTe YIIPaBO PeAaKiifja 3aKOHCKe oape/oe
1. 155 3akoHa 0 0ONMHUTallMOHUM OJTHOCHMA, KOja IT0YHBa Ha Cy0jeKTHBHO] KOHIICTI-
II1jH TI0jMa HEMMOBUHCKE IITETE, aJTH U MoMeHnyTo [IpaBHO cxBaTame BpxoBHOT
cyna CpOuje.

HoBuja Teopuja eBeHTyaIHU IIPOCTOP 3a IPYTauMju CTaB HaJIa3u y U3MEHaMa
HOPMaTHBHOT OKBHPA y MPaBIly 00jeKTHBH30Baba I0jMa HEMaTEpHjaIHe MITETE.
Kapanuxuh-Mupuh narnamasa Ja HBHMOBHHCKY IITETY IPEACTaBIJba allCTPAKTHA
NOBpe/ia HEBMMOBHHCKOT ITpaBa MJIM 00jeKTa TaKBOT paBa, UM MPABOM 3allITH-
heHor HeMMOBHHCKOT HHTepeca.?® Ananusupajyhu pehopMy OIIITETHOr paBa
y cycenHoj XpBarckoj, Kapanukuh-Mupuh ucTiude aa je jeaH o1 KJbyYHHX pas-
yora 300T KOjUX ce MPUCTYNUII0 pepopMHu U 00jeKTUBHU30BaJIa HEMaTepHjaTHa
HITeTa ynpaso norpeba 1a ce mpaBHUM JIMIMMA MPHU3HA MPaBO HA HAKHAIY He-
MaTepHjaliHe MITETe, jep je ,,jaCHO Ja 0e3 MUHHMAJIHOT IOMaKa y cMepy 00jeK-
THBHU30Bamba M0jMa MOpaJIHE IITETe HUje Moryhe a ce mpaBo Ha eHY HAaKHAY
[pU3HA U TPaBHUM JHIMMA.

Hanprom I'pahanckor 3akonunka Cpouje nonyheHa cy jipa (aTepHaTHBHA)
Ipe/JIora y MpaBIily H3pUYMTOr NPH3HAKA PaBUYHE HOBYAHE HAKHA/IEe HEMMO-
BUHCKe 1mTeTe npaBHoM auiy.>? Mmajyhu y Buay z1a je nmpojekar 3akoHHKa 3ay-

HITETHE pajibe HeMa aHanoruje n3Mel)y ¢pusuukux u npaBHux auma. Crora, NpaBHO JIMIE HEMa
[IpaBo Ha HaKHaJy HEMaTepHjaJIHe NITETe 3a IPETPIJbeHe AyIIeBHE 00JI0Be 300T MOBpEE YacTH
U yTIIesia, jep TakBa IITeTa HUje 3akoHoM npusHata. (IIpecyna Anenanuonor cyna y Hosom Cany,
I'x. 5164/12 ox 14.02.2013, oGjaBspena y bunrteny Anenanuosor cyna 6p. 5/2013).

27 Mapuja Kapanukuh-Mupuh, O6jexiuusna ogiogoprociu 3a wineiy, beorpan 2013, 127,
M. Kapanukuh-Mupuh, ,,FMcTopuja uaeje 0 MOpasHOj ITETH y MOJEPHOM CPIICKOM paBy*, Ka-
snena peaxyuja y Cpouju — V1 neo, rematcka MmoHorpaduja, beorpax 2016, 185, ,,00jexTuBn30-
Bame MopasiHe 1mteTe”, 300pHUK pagoBa MaTuiie cpricke 3a ApyliTBeHe Hayke, 3/2015, 488, Uctu
craB npousnasu u3: JKusomup Bophesuh y: XKusomup Bophesuh, Branan Craukosuh, Obiuia-
yuono tipaso, beorpan 1986, 460, Jakos Pagutuh, O6ruiayuono ipaso, Hum 2016, 321-323; Joxed
Canma, Obauiayuono upaso, Hosu Can 2007, 621-623; Onusep Autuh, Obauiayuono ipaso,
Beorpan 2009, 524-525; Mapuja Topoman y: bopucnas bnarojesuh, Bpiera Kpyss, Koveniuap
3axona o obauiayuonum ognocuma, beorpan 1980, 536-538.

28 Mapuja Kapanukuh-Mupuh, ,,06jekTrBH30Bame Mopaiie mreTe, 300pHuK pagosa Ma-
THIIE CPIICKE 3a JpYyIITBEHE HayKe, 3/2015, 495.

29 M. Kapanukuh-Mupuh, 2015, 495. JlonarHo, Kapanukuh-Mupuh HaBoau u 1a 6u 06jek-
THUBH30Bamk-¢ MOPAJTHE MITETE OJIAKIIAIO U OJUTYKY J]a C€ CBUM IIPaBHUM Cy0jeKTHMa, T1a U IPaBHUM
JTUIMMA, TPU3Ha IPaBO Ha HAKHATy MOpAJIHE IITETe H3a3BaHe MOBPEOM YTOBOPHE 00aBe3e, IITO
j€ Y XpBaTCcKOM 3aKoHY U yunuweHo (1. 340, ct. 1 xpB300). Buau jour: M. BykoTuh, 463-467.

30 Bnana Peny6nuke Cpouje, Komucuja 3a uspany ['pahanckor 3akouuka, I pahancku 3a-
konuk Peiiyonuxe Cpbuje, Paquu TEKCT NPUIIPEMJbCH 3a jaBHY PAacHpaBy ca aJITEPHATUBHUM
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CTaBJBEH 3ampaBo y (ha3u mpemHanpTa, Majo je BepoBaTHO n1a he oBuM kogudu-
KallMjCKUM MOJYyXBaTOM OMTH yUMIbEHA MPOMEHA OMIITHUX IPaBHa CPICKOT
ONIITETHOT TpaBa. mak, mprkesbkyjyhu peopMy 3aKOHCKOT TI0jMa HEHMOBHH-
CKe ILTETE Y MPaBLy HbeHe 00jeKTUBHU3ALN]E, a Y OKBUPY 3aKOHA O OOJUTallMOHIM
OJTHOCHMa, HE MOXKEMO J1a He TTPUMETUMO JIa U3BaH Maxihe JoMahnx mpaBHUKA
0cTajy HOpMe IMoceOHMX 3aKOHa KOjuMa ce Takohe, mpeMaa (hparMeHTapHo, ype-
hyjy obauranmoHu OHOCH.

4. OBJEKTUBU30BAKE IIOJMA HEUMOBUHCKE HITETE
YV CPIICKOM 3AKOHOZABCTBY

4.1. Ilojam HeMMOBHHCKe HITeTe MpeMa 3aKOHY O TPrOBUHH

HopmaTtuBHO peliierhe KOjuM ce 1o MPBHU MyT Y CPIICKOM TIpaBy O0TBapa mpo-
CTOp 3a 00jeKTHBH3AIIH]Y TI0jMa HEMMOBHHCKE IITETE jecTe 3aKOH O TPrOBUHU U3
2010. rogune’. Onpendom wir. 50a, cT. 2. ce U3PUYKUTO TpeaBrha MpaBo Ha Ha-
KHa/Iy HeMaTepHujaiHe mTeTe 300T oBpe/ie ITOCIOBHOT YTIiea, HacTaje pajlkboM
HenolTeHe Tpxkuirae yrakmuie. Cys he nocyiuTu npaBuvHy HOBYaHY HaKHALY
HeMaTepHjajTHe ITeTe, ako Hal)e 1a OKOITHOCTH ciIydaja TO OIpaB/iaBajy, a Hapo-
YUTO 3HAYA], TPAjarbe U UHTE3UTET MOBpPEE, e(heKatT MoBpeJie Ha MOCIOBAKE TY-
XKHOIa, 3Ha4aj moBpeheror mo0pa 1 b KOMe CITY»KH Ta HaKHa/1a, Kao ¥ TOME J1a
ce ’hOME He TIOTO/lyje TeXKmbaMa Koje HUCY CIIOjHBE Ca HeHOM IIPHPOJOM H JIpY-
IITBEHOM CBPXOM. VICTOBETHA pefaknrja HOCTOjH Uy oapenou 4. 41 akTyesHor
3akona o Tprounu u3 2019. rogune.??

VY Teopuju ce HaBOHM J1a M3 HaBeIeHe ofipenioe Huje Moryhe n3BecTH 3aKkJby-
YaK Jia je ¥ IpaBHUM JIMI[MMa [IPU3HATO IPAaBO Ha HAKHA/y HEMaTepHjaIHe [ITe-
Te, Oyayhu ga Tproeuu, Ha Koje ce ofpenda oJHOCH, MOTY jaa Oyay U IpaBHa U
¢usnuka numa.>* C TUM y Be3d, HeMaTepHjajiHa ITeTa Ou ce U3IJIe/ia HECTIOPHO
MOTJIa TOCYAUTH (PU3NYIKOM JIMITY Ha KOje ce 3aKOH O TPrOBHHU IIPUMEYje, allid
HE HYKHO W IPaBHOM JIHIly. bap 0 ToMe He mocToju pedepeHTHA CyIcKa IpaKca.
VY3 T0, HE MOKEMO J1a He TPUMETHMO 12 M TEOpHja OKJIeBa J1a MPYXKH MPaBoO 3Ha-
YeHe CIIOPHE HOpMeE. 3a MoveTak, naxmy 3aBpehyje oapenda kojom ce oapelyjy
KPUTEPHjyMH 32 OJUTYIHBAmbE O 3aXTEBY 3a HAaKHAAy mTete. Tako, cyx Tpeda na
uMa y BUAY, u3Mely ocrtanor, Tpajambe U HHTE3UTeT moBpene. [Ipemaa jesnuka

npemio3nMa (y gasbeM Tekery: Hanpr), noctynan Ha: https://www.mpravde.gov.rs/files/NACRT.
pdf; 13.11.2022, un. 361.

31 3akon o Tproeunu, Cuyocobenu inachux PC, 6p. 53/2010 oy 29.07.2010. (y najbeM TEKCTy:
30T10).

32 3akoH o Tproeunu, Cryscoenu iracnux PC, 6p. 52/2019 ox 22.07.2019. (y najbeM TeKCTy:
30T19).

33 Bykotuh, 460.
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pemaknuja moaceha va ompendy wr. 200 300, mpuMeTHO je aa je n3dernyra dop-
MyJanuja ,,AHTe3uTeT 60soBa“.>* To Ou MOIIIO J1a 3HAaYM Ja MOCTOjarke Hemare-
pHjaTHe MTETE HUje YCIOBJFEHO JBYACKOM OMhy CBOjCTBEHUM MOKHUBJbajHMa.
HampotuB, HHCHCTHPA CE HA TOME JIa CY/I BOJIM pauyHa O HHTE3UTETY U Tpajarby
nmoBpeje, kao Takse.>

4.2. [lojam HeMMOBHHCKe LITeTe MpeMa 3aKOHY 0 3alTUTH NMpaBa
Ha cyheme y pazymHoM poky

3aKOHOM O 3aIITHTH ITpaBa Ha cyheme y pasyMHOM poky3® mpenBuljeHo je,
Kao jesiHo o1 Moryhux mpaBHUHUX 3aJI0BOJbEH-A 300T MOBpE/IE MpaBa Ha cyheme
Yy pa3yMHOM POKY, M TIPaBO Ha HOBYAHO 00emTehemhe 3a HEMMOBHHCKY IIITETY KOja
je CTpaHLIHY W3a3BaHa MOBPEIOM MpaBa Ha Cyl)embe y pa3yMHOM POKy. ONrOBOPHOCT
Penry6nuke CpOuje 3a HEMMOBHHCKY IITETY Y OBOM CITy4ajy je 00jeKTHBHA, a TIPH
OJITyYMBAKGY O MPABUYHOM 3aJI0BOJbEHY [|pikaBHO MPaBOOPaHUIAIITBO U CYJI0-
BHU Cy BE3aHU peIIeHheM MPECeIHIKA CyIa KOJUM je yTBpheHa moBpea rmpasa Ha
cyheme y pazymHom poky.’’ To Gu 3Ha4MIIO 13, Kaja ce yTBPIHM Jia je moBpeleHo
MpaBo, CTpaHKa (Hakie, (GU3NIKO WIIH IPABHO JIMIE) MOYKE 3aXTEBATH HOBUYAHO
obemreheme, y mocTynky rnopaBHama win Tyx00Mm, a [IpaBoOpaHuIamTBo win
CyI OmIyuyjy jemnHo o BucuHM obemrehema.’® cTuna, oBy HakHaxy BpxoBHH
KacallMOHU CyJ] He CMaTpa HA MaTEPHUjaITHOM HH HEMATEePUjalIHOM IITETOM, Beh
HAKHAJIOM sui generis,’® aqu y Be3y ca MUTAlkEM O KOjeM pacrpaBibaMo JOBOIH
je ympaBo cBpxa Koja ce ’OME KeJId OCTBAPHTH, a TO jecTe caTuchakuuja.*’

34 BykoTuh je3uKHM TyMademheM HaBeeHe oapea0e 3aKbyuyje a je ,,3aK0H01aBall MoKy~
I1a0 J]a HAIIPaBU CYIITHHCKY H3MEHY y PEXUMY OATOBOPHOCTH 32 HEMMOBHHCKY IITETY", aJlH y
JTaJbeM TEKCTY 0CTaje PH TOME JIa je ,,HajTeka rpaljaHckonpaBHa CaHKITHja KOja MOKE J]a IOTO/IH
MITeTHHKA 00aBe3a Jia IIaTH 00jaBJbHBAmE IPECy/ie, HCIIPABKe NITH OI03UBA IITETHE paame’. M.
BykoTtuh, 460.

35 BpXOBHH KaCal[HOHU CYJI Y je/IHOM PEBHU3HjCKOM CIIOPY MTOBOIOM HAKHAJIe HeMaTepujali-
He mTeTe (PU3UIKOT JUIa U3HOCH MPUIMYHO HEOOMYHO 00pasnoxkeme. 3aHeMapruheMo 1ei1oBe
o0pa3iioxkera Koja Cy H3BaH KOHTEKCTa Halller HcTpakuBama. Hanme, nutupajyhu ogpenly 4.
200 3akoHa 0 OOJIUTAHOHUM OJHOCHMA CYJ HCTHYE J1a Cy AYIIEBHU OOJIOBH KPUTEPHjyM Ha OCHO-
BY KOjHX C€ LICHHU Jia JIU Cy OHM TaKBe jauyMHEe U Tpajama Ja MpeJCTaBbajy OCHOBY 3a HaKHa/e
HeMaTepHjaiHe MTeTe, a caMa HeMaTepujajiHa IITeTa je MOoBpeaa HEKOT O]l IpaBa JHYHOCTH.
(ITpecyna BpxoBHor kacanuoHor cyaa, Pes. 4087/2020 ox 06.10.2021.).

36 3aKoH 0 3aIITUTH NIpaBa Ha cyherme y pasymuom poky, Cryorcoenu inacnux PC, 6p. 40/2015.

37 3aKoH 0 3aIITHTH MpaBa Ha cyherme y pasyMHOM poky, wi. 22 u 23.

38 3aK0OH 0 3aIITHTH MpaBa Ha cyljerbe y pasyMHOM poKy, wit. 24, 26 u 30.

3 CenreHnna u3 peuewa BpxoBHor kacauuosor cyaa Px r 95/2014 ox 01.10.2014. roaune
yTBphena Ha cennnnm Onesbema 3a 3aITUTY MIpaBa Ha cyheme y pasymuom poky 19.03.2015. ro-
JUHE.

40 TIpousnasu u3 oOpasnoxkema peliemha BpxoBHOr KacanuoHor cyaa Px r 95/2014 ox
01.10.2014. YrpaBo moBoioM moBpeje npasa Ha cyleme y pazyMHOM poky je u EBporicku ¢y 3a
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4.3. [lojam HeMMOBHHCKe LITETe NpeMa 3aKOHY 0 >KUTOBUMA

[Tpema 3akoHy 0 HTOBHMa, y CIydajy IOBpeJe Mpasa, TyKUial, u3Mehy
OCTaJIOT, MOKe TY>KOOM Jia 3axTeBa HakHaay mrere.! Jlasbe, 3aKOHOM je u3pu-
YHUTO NMpeaBUlCHO a TyXKMJIall ©Ma PaBO HA HAKHAJy MaTepujalHe U HeMaTe-
pujanHe mtere, a 1a he ce npu onpehuBamy BUCHHE HAKHAJE HITETE Y3ETH Y
003up CBE OKOJIHOCTH KOHKPETHOT Clly4aja, a MOCeOHO HeraTHBHE EKOHOMCKE
nocyeauIe Koje TP TyKHIall, yKibyuyjyhu nu3ryosbeny 100MT, Kao U JOOUT
KOjy je Ty>KeHH OCTBapHO MOBPEIOM Mpapa.*?

[IperxonHo je Beh ykazaHo Ha ofipenOe paHHje JOHECEHNUX 3aKOHA CIIMYHE
dopmynanuje. Mehytum, pasinor 360r kojer onpende 3akoHa o KHUroBUMa 3aBpehyjy
HApOUHTY MaKEy MPHIIMKOM HCTPaKMBamba J1a JIU y CPIICKOM ITpaBy 3arpaBo Beh
HIOCTOjH TIPaBHM OCHOB JI0CYhBara HOBUaHE HAKHA/Ie HSMMOBHHCKE ILTETE U IPaB-
HOM JIMITY jeCTE OKOJIHOCT JIa j& Y CYJ/ICKO]j IIPAKCH YIPaBO y CIIOPOBHUMA ITOBOIOM
HOBpEJIE XKHTa ITOCTOjaJIo OICTYHAmke OJ1 OITenpruxsaheHe Heranuje OBor Ipasa.

4.3.1. Jeauuxo iiymauerbe HeuMoBUHCKe wileile ipema
3axony o sxcuiosuma

[IpBu HaroBelTaj 1a ce oaApe00M 3aKOHA O )KUTOBUMA OJICTYIIA O TPaIu-
IIHOHAJTHOT CXBaTama O HEIMOCTOjamy MpaBa Ha HOBUYaHY HAKHALy HEMaTepHjaTHe
HITETE MPABHOT JIUIIA JeCTe YIPaBo caMa je3nvKa peAakiinja. 3a pa3iuKy OJ Iu-
TUpaHe oapende 3aKoHa O TProBUHU, 3aKOHOM O JKUTOBHMA CE€ 3aXTEB 3a HAKHa-
Iy HeMaTepHjaliHe MTeTe He YCIIOBIbaBa MoBpenoM yriena. TyKuial Moxke Takas
3axTeB Ja OCTaBH Kaja My je nmoBpeljeno npaso.* Jlakie, cyOjeKTHBHA KOHIICTI-
[Mja 1mojMa HeMaTepHjaJiHe MTETE Ce OBUM 3aKOHOM Ha PEJAKIIM]CKOM IIaHy
OYHIJICTHO HAITYIITA.

[Mpema ui. 91, Tyxuiai y criopy 300r OBpE/IE )KUTa MOXKE Jia Oy/1e HOCHJIaI]
JKHTa, TIOJHOCHJIALl TPHjaBe, CTHIAJIAIl JIMIEHIIE, KOPUCHUK KOJIEKTHBHOT YKHTa
y3 CariaCHOCT HOCHOIA KOJCKTHBHOT JKUTa M KOPUCHUK JKUTA rapaHiinje y3 ca-
TJIACHOCT HOCHOLIA XKHTa rapannuje. JIpyrum peynma, akTHBHY JISTUTUMALU]Y Y
MOCTYNKY MMa HOCHJIAI] ITpaBa, Koju MoXe J1a Oy/ie U (U3UYKO U IPABHO JIHIIE.

3aK0HOM HHje yuYHHheHa JUCTUHKIM]ja u3Mel)y oBuX cy0jexara y moriemy
Ty)OCHHX 3aXTeBa KOju ce MOr'y McTalin, a Hi 3aXTeBa 3a HaKHa 1y LITETe, UMOBHH-
CKe 1/uiu HenMoBHHCKe. Cliei 1a je y paBy JKUTa YCIIOCTaBJbeHO lex specialis
IPaBUIIO, TUM TIpE IITO y IUTHPAHOM 4WIaHy HHUje caapkaHa ymyhyjyha Hopma.

JbyJICKa MpaBa I0CYIMO HOBYaHY HaKHAJy HEMMOBHHCKe miTeTe nmpaBHoM suiy (Comingersoll
S.A. v. Portugal, no. 35382/97). Onnyxa uutupana y: Bykoruh, 457.

41 3akon 0 xurosuma, Cryscoenu inacrnux PC, 6p 6/2020, ox 2401.2020., (y 1aJbeM TEKCTY:
30)K), uin. 92, craB 1, Tauka 3.

230K, un. 92, cT. 4 m 5.

$30)K, ui. 92, cras 1, Tauka 3.
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Wnaxk, penyKIMOHUCTHYKY TIOTJIE]] CaMO Ha 3aKOHCKH TEKCT MOTa0 OW JIOBECTH
JI0 3HaY€rba KOje HU CaM 3aKOHO/IaBall HHje HaMepaBao JaTH OJHOCHO] oapenou.**
Ommrra mpaBuiia caapyxana y 300, TeopHja u CyAcKa Ipakca, Kako cMo Beh mpeT-
XOJTHO MB3JIOKIIIM, HETUPAjy MPaBO MPAaBHUX JIMIA HA HAKHAY HeMaTepHjaTHe
mreTe. CTora je Hy>KHO yTBPIHUTH Ja JIA j€ ped O MPOIYCTy 3aKOHOMABIA Ja
YITyTH Ha MpaBHJia OOJUTAI[MOHOT [IpaBa WK je BleroBa HaMepa Oulia yrpaso Ja
ce n30erue NpuMeHa THX IpaBuia.

4.3.2. Uciiopujcxo (cyOjeKiuusHo) iymanerbe HeUMOBUHCKe wiilieilie
y upasy arcuia

VYrBphuBamy 00jeKTHBHE CaApKUHE CIIOPHE Ofpen0e MPETXOIH ,,Tparame
3a PEeJCeBAHTHOM HaMEPOM MCTOPHjCKOT 3aKoHOomaaBIa.  Tlomasny rpaly npen-
CTaBJbajy TEKCTOBH paHUje Bakehnx 3aKoHa.

Onpendom 4. 49 3akona o xxuroBuMa u3 1995. rogune 6uio je mpenuheHo
Ja JIMIE KOje TOBPEIH KUT WM PaBO U3 MPHjaBe OJroBapa 3a MITETY 10 ONIITUM
MpaBUJINMa O HAaKHA/IM ITEeTe. AKO je ITeTa IPOy3pOKOBaHA HAMEPHO, HAKHAA
LITETE CE€ MOKE 3aXTEBATH JJO TPOCTPYKOT M3HOCA CTBApHE ILTETE U U3MaKJIE KO-
puctu (ct. 1). JIutme guje je mpaso moBpeheHO MOKe, Tope HaKHAIe ITETE, Tpa-
JKUTH Ja Ce JIUITY KOje je MOBPEINIIO BberoBO MPaBo 3a0paHH 1ajbe BpUICHE pai-
e KOJOM Ce YMHU TOBpe/ia U Ja ce Ipecyaa KojoM ce yTBphyje moBpena 00jaBu
0 TpOMIKY Ty eHor (cT. 3).4¢ VjenHo, To Cy U jeAMHHU 3aXTEBU KOjH C€ OBUM 3aKO-
HOM H3PHUYIUTO TTPOITHCY]Y.

3akoH u3 1995. ynyhyje Ha mpuMeHy ONMIITHX MpaBHUJia O HAKHAIH ILITETE,
T€ HHje CIOPHO Jla HOBUYAHY HaKHAJy HeMaTepHjajHe MITeTe MPaBHO JIMIE Kao
HOCHUJIAI] )KUTa HUje MOrao J1a ocTBapu. Mmak, u oBaj 3aKOH JOHEKJIE y3uMma y
003up HEMaTepHjaliHy MOCIeAUITY ToBpel)eHor mpasa, Te cTora npeasuha moryh-
HOCT JIa ce Tpecyaa KojoM ce yTBplyje noBpeaa objaBu 0 TpOLIKY Ty xkeHor. Hema
CyMHb€ J1a je TPIMapHH IHJb TAKBOT 3aXTeBa OTKJIamkarhe HeTaTHBHUX TTOCIIEH-
1a o TUTYJIapa )ura, Koje ce THUy penyTaluje came o3Hake. Y ciy)OeHOM
obpasnokermy*, Koje je maTo Ha CBera JieceTak cTpaHa, Impeiaraud 3akoHa Ha-
BOJIE J1a je oApenda mpeysera u3 panuje Bakeher 3akoHa 0 3aITUTH ITpOHaIa3a-
Ka, TEXHHYKHUX yHampehema 1 3HakoBa pa3jaukoBama’®, aiaum aa je ,,ompenba y

44 ®panu bunnuucku, lpagna metiogonoiuja — 0CHOGU HAYKe 0 UPAGHUM Mellogama (ipe-
sena: Meana Maprosuh), 2011, 23.

4 Buanuackw, 31.

46 3akon 0 xurosuma, Cit. muct CPJ, 6p. 15/95, ox 10. maja 1995. (y masbem Tekcry: 300K95).

47 Becna Becaposuh, Biarora Xapkosuhi y: Ciry:k06eHo oGpasiiokerme npearadya 3aKoHa
(CaBe3sne Bnaze, omHOCHO CaBe3HOT 3aBOJIa 32 HHTEICKTYAIHY CBOJUHY, WWW.ZiS.QOV.F'S, TPUCTYTI:
2001, 4. mornasJwe, af. 49.

48 3aKOH 0 3alITUTH POHAIA3aKa, TEXHUYKUX YHAIpelherma u 3HakoBa pasinukoBamwa, Cry-
arcoenu nuciu CPPJ, 6p.34/81.
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00jeKTHBHO] OJITOBOPHOCTH 3a MITETY MIPOY3POKOBAHY MTOBPEIOM IIpaBa U3 MPH-
jaBe, OIHOCHO YXHUT'a YHOTIyHheHa 0ApeadoM MpeMa K0joj ce, YKOJIHMKO je IITeTa
MPOy3pOKOBaHA HAMEPHO, HAKHA A IIITETE MOKE JOCYIUTH JI0 TPOCTPYKOT U3HO-
ca CTBapHe IITETE U M3MAaKJIe KOPHCTH, IIITO je CTy4aj y 3aKoHrMa BehuHe 3eMasba.
OcuM mTO MOKEMO J1a TpUMETHMO J1a ToHyheHo Obpasnoxkeme aenyje 30ymy-
jyhe y morneny oGyivka 0JrOBOPHOCTH, IpE/jIarayy ce HU He OCBphy Ha MpaBo
TIPaBHOT JIMIIA J]a 3aXTeBa HaKHAIy IITETe 300T MmoBpene mpaa. OUUTIICIHO je 1a
cy npey3etry oapendy u3 panuje Baxeher 3[ITY3P cmarpanu 10BOJBHO jacHOM.
Cyncka mmpakca ToT BpeMeHa, I1a 1 HaKoH JoHomemka 300K95 mak ykasyje Ha cy-
npotHo.*” [1ITaBwuiie, YnHH Ce J1a Cy yIPaBo CIIOPOBH IMOBOIOM IOBPE/IE KUTa O1-
JIM TIOBOJI 3a IoHoIIeke [TpaBHor cxBarama Bpxosror cyma Cpouje 2001. romuue.!
3akoH 0 xurosuma u3 2004 (30)K04)°2, He TOHOCH HUILTA HOBO y MOTJIEAY
OBOT MMHUTAamka, OCHM IITO C€ FhIME U3PUUYUTO MpeIBHha IIPaBo HAa HAKHATAY CaMO
MMOBHHCKE ITeTe. Tako, y clly4ajy MoBpee )KUTra WK IIpaBa U3 IpujaBe, TyKU-
Jar MOXe TY>KOOM J1a 3aXTeBa HaKHaJy HMOBHUHCKE IITETE U ONpaBIaHUX TPO-
IIKOBA MocTymka.> JIuie Koje MOBpPeIr XUl OAroBapa 3a MITETY IO OMIITHM
npaBUiIMa O HakHaau mrere.>* Jlakie, HU GU3NIKO HU MPABHO JIHIIE HE MOXE
Jla OCTBApH HOBYAHY HaKHAy HEMMOBHHCKE IITeTe, Beh caMo mMoBHHCKe. >
Hcra penakinja 3aapxana je n'y 3akony u3 2009. ronune. To 3Ha9n 1a HO-
CHUJIAIl J)KUTa UMa TIPaBO Ha HAKHA/y CaMO MMOBHUHCKE IIITETE, a IIPEeMa OIMIITUM
MpaBUJINMa OOJIUTAIMOHOT TIPaBa, C TOM PAa3JIUKOM IITO C€ OBUM 3aKOHOM IPO-
HIMpYje JINCTA 3aXTeBa KOje TYKHJIal] MOXKe J[a HCTaKHE MOBOIOM MOBpeE/Ie mpaBa.>®
[omymtame y mpaBiy mpu3HaBamka HOBYaHE HAKHA/IE HEMMOBHHCKE IIITETE
MIPAaBHOT JIUIIAa BUIJBUBO je Beh y 3akoHy 0 n3MeHaMa u IoryHama 3aKoHa O )KHUTO-
Buma u3 2013.57 V oxpendu ui. 73a npeuninheHor TeKCcTa OpHIIe ce OApeIHuIa
,,AMOBUHCKa", Hamepa /1a ce je3nukoM MHTEPBEHIIUjOM OMOryhn ocTBapuBame U
HaKHaJle HEMMOBHMHCKE IIITETE jaCHO je nckasana y O0pasiioykery 3aKOHCKOT TeKeTa, >

49 Becaposuh, XKapkosuh, 4. nornassse, aj. 49.

30 Bua. Bpxosuu cyn Cpbuje, [pes. 132/95, Casesnu cyn, ['3C. 5/99.

! TIpaBHo cxBaratbe [ pahanckor onesbera Bpxosror cyna Cpouje ca cemuure ox 05.02.2001.

32 Cn. auctu CLT 6p. 61/2004, ox 24. neuem6pa 2004. (y nasbem tekcry: 303K04).

5330)K04, un. 57, cT. 1, Tauka 5.

54 30)K04, un. 57, cT. 2.

3V O6pasnoxeny 30K04 oBoj nsmenu Huje nocsehena noceGHa naxa, Beh ce HHCHCTH-
pa Ha NpOIINpPErbY 3aXTeBa paau yckiahuama ca CriopasyMoM O TPrOBHHCKHM acleKTHMa Tpa-
Ba HHTEJIEKTyasHe cBojuHe. Bua. O6pasnoxkewe [Ipeaora 3aKoHa 0 )KUTOBUMA, WWW.ZIS.ZOV.TS,
npuctyi: 2004, 14.

36 3akoH 0 sxurosuma u3 2009, Cxu. izacuux PC, 6p. 104/09, ox 16.12.2009, (y masbeM TEKCTy:
307K09), un. 71. ct. 1.

57 3aKOoH 0 M3MEHaMa U JolyHama 3akoHa o kurosuma u3 2013 (30XK13), Ca. tracnux PC,
6p. 10/13, 01 30.01.2013.

38 _,OBOM u3MeHOM mpeaBula ce aa ce Ty)60M 300T TOBpEIE MTpaBa MOKe TPAXKMTH HAKHA-
J1a He caMo MMOBHUHCKe, Beh 1 HemaTepujasine mrete. OBa M3MeHa je HeonxoaHa Oyxyhu ja je sxur
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Te ce Ty)XuJal opiamihyje 1a 3axTeBa HakHay mrere.”’ J{ninema 1a i ce OBOM
(dopMynannjoM OoTBapa MPOCTOp M 3a HOBUYAHY HAKHAJY HEMMOBHHCKE IITETE
MPaBHUX JIMLA OTKJIOKEHA je 0lpedoM KOjoM ce yryhyje Ha MPUMEHY OMIITHX
npaBuiIa 00aUrauoHor rnpasa. CiecTBEHO, TPABHO JIUIIE HUje MOTJIO 3aXTEeBaTH
HEMMOBHHCKY IITETY, jep TakBa mreta 300-0M HHUje TpU3HAaTa.

KonauHo, akTyenmHuM 30)K-0M ce H3pruunTO npeasula HaKHaIa 1 UMOBHH-
CKe M HEMMOBHHCKe mTeTe, a ynyhyjyha onpenda je nzocrana.

4.3.3. Teneonowrxo (06jexiuugHo) imiymaverbe HeUMOBUHCKe Witlelle
Y upaey scuia

[IpumeTHO je na cy paHuje penaknuje oapeade o HaKHAIN MITETe UK J0-
THUIIAJIe CaMO MUTa¢ HOBYaHEe HAKHAJIE MaTepujalHe MTeTe WK yryhuaie Ha
NPUMEHY OIIITUX MpaBuIia o0nuranuoHor npasa. To je 3a Halle nuTame UMaJIo
JeMHAK pe3yJTar: HUje 0CT0ja0 MIPaBHKU OCHOB JIa CE TIPABHOM JIMILY JIOCY/IH HOB-
YaHa HaKHa/la HeMMOBHHCKe 1TeTe. CTora HaMm ce YUHU J1a je aKTyeITHOM GopMy-
JALMjOM 3alpaBo U3pakeHa Hamepa Ja ce u30erHe MpuMeHa ONIITHX MTPAaBUIIA,
a TUME M JI0 caja u3rpal)eHo BpeHOBamE 12 je HAaKHA1a HEMMOBHHCKE IITETE
Moryha camMo ako OCTOjU TyIIeBHU 0071, GU3NYIKHK OO U CTpax.

HcnutrBame npaBe HaMepe 3aKOHOIKCIIA He MOKe OMTH MOTITYHO 0e3 KOH-
cynToBama goctynHor npareher marepujana. Tako, y OOpa3iokemy mpeniora
3akoHa o xurosuma®’, y Besu ca 4. 92 Ilpeanora 3akoHa HCTAKHYTO je Ja ce
OBHM 4JIaHOM, Y OJTHOCY Ha pelIehe U3 Tajia Bakeher 3akoHa, TyKOCHU 3aXTeBH
y ciy4ajy ToBpe/ie MpaBa MpOLINpYyjy U IPEenu3upajy, Kao 1 KpUTEpUjyMHU KOju-
Ma ce CyJl pyKOBOJM PHIIMKOM ofpehiBama BICHHE HAKHAJIE IITETE Y CIIydajy
noBpeze npasa. [IpennoxenoM GopMynanujom je UCKazaHa HaMepa Jia ce Ha
HOPMATHBHOM IUJIaHY OJICOBOPH MOTPEOU MpakKce 3a jacHujuM ojpehuBamem ca-
P KUHE TY)KOCHUX 3aXTeBa, Ka0 U MOTPEOH Ja ce Mpenn3upajy KpuTepujyMu
Koje Cyz Tpeba ja iMa y BUY MPUITHMKOM oipehBama BUCHHE HAKHAJE IITETE Y
cilydajy moBpene npaBa xura. KoHauHo, HaBeZeHe U3MEHE Cy M3BpIICHE Paau
yckinahusama ca Jlupexrusom 2004/48/E3 o cipoBol)ery mpaBa MHTEICKTYaTHE
cBojune,’! a Kaja je ped o Ty)KOeHNM 3axTeBUMa, mocebno wi. 13 JlupexTuse.

0 CBOjOj IPHPOJH HEMATEPHjaIHO 100pa, Te CTOra CBaka MOBPEIa JKHUTa MOBJIA4HU 32 COOOM HE caMo
MMOBHHCKY LITETY, Beh U MOpaJiHy LITETY KOjy HOCHJIAL[ [TpaBa MOYXKE J1a TPIIX TAKBOM IIOBPE/IOM.
Hajuernhu Bua MOpaJjiHe MITETE y Cily4ajy IIOBPEJIe JKUra PEACTaB/ba HapyIlaBambe pernyTanuje 1
peHoMea Kako CaMor IIPOU3BO/a 00€NIeHKEHOT KUTOM, TAKO U CaMOT BIaCHHKa skura“. O0pa3ioxemne
3aKkoHa 0 M3MEHAMa U JIOITyHaMa 3aKoHa 0 )kuroBuma, 2013, www.zis.gov.rs, npucty: 2014.

39 30)K13, . 73a.

0 O6pasnooicere iipegnola 3akona o Jcuto8UMa, YceojeHol Ha Jleselinaecition 6aHPegHOM 3a-
cegamy y Jeganaeciiom casusy, ogpocanom gana 24. janyapa 2020. iogune, usgop: éeocajiui Hapogre
ckywiuune — www.parlament.gov.rs, TOCTyIIHO y IpaBHOj 6a3u [IpaBHO-MHPOPMAIIIOHH CUCTEM.

oI Directive 2004/48/EC of the European Parliament and of the Council of 29 April 2004 on
the enforcement of intellectual property rights, Official Journal of the European Union L 157 of
30 April 2004.
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Y O6pasznoxemy npeaHamnpTa 3akoHa 0 JKUTOBHMA JIATO je TIPEIU3HH]je 00-
jalmemhe HajaBJbeHUX M3MeHa Baxkeher 3aKoHa, KOJUM Ce, Y TOTJIey 3aXTeBa 3a
HOBYAaHY HaKHAy HEMMOBHHCKE IITETE, jACHU]E U3pakaBa Hamepa rpeiarada.®
Kako ce HaBozw, ,,M3MEHOM KOjOM je IpeABUleHO a ce Ty:KO0M 300r oBpee
MpaBa MOXKE TPAXXUTH HAKHAJa HE CaMO UMOBHHCKE, Beh 1 HEeMMOBUHCKE IITETE,
omoryhaBa ce HOCHOIIMMA MpaBa Jla Ha Taj HAUYMH OCTBape U HaKHAJy MOpaHe
IITETE KOjy MOTY Ja IpeTpIie TOBpeaoM IpaBa. Hajuenthu Bum MopaHe mreTe
y clly4ajy MOBpe/JIe )KUra, OJHOCHO IIpaBa U3 MpUjaBe MPEICTaBIba HAPYIIaBAhHE
pelyTaiije HocroIa mpasa. e

Jla Huje ped o MyKOj pelenIiju eBpOICKOT aKTa roka3zahe HaM yrpaBo 1o-
MenyTa onpenda wi. 13 Tupextuse 2004/48. [Ipema oBoj ogpendu, ApkaBe dia-
Hulle Tpeba na 00e30e1e 1a HaIJISKHU CY/I, Ha 3aXTEB JIUIIA YHje je TPaBo MOBpe-
heno, Hapeae MOBpENHMOITY KOjU je 3HAO T MOTA0 Ja 3HA Ja CBOjUM palibama
YUHU MOBPEY NIPaBa, Ja IIaTH TUTYJIApy HAKHAY KOja OJ[roBapa IITETH KOjy je
noBpenoM mpetprieo. [lpn Tom, cytoBH MpUINKOM OAMEpaBama HaKHaAE Tpeda
Jla UMajy Y BHJIY CBE PEJIEBAHTHE OKOJIHOCTH, Kao0 IIITO CY HEraTUBHE EKOHOMCKE
MTOCJICTUIIC KOje je TUTYIap MpeTpIieo, yKibydyjyhu n3ryosseny 3apany, mpuxom
KOjH je MOBpeIuIall HCOCHOBAHO OCTBapHoO, U y oAroBapajyhum ciydajeBuma,
OKOJTHOCTH KOj€ Cy IpyTauHrje o1l EKOHOMCKHUX, Kao IIITO jé MOpPaJIHa IITeTa KOjy
HOCHJIAII [IPaBa MOBPEIOM IpeTpu.*t

Hwu roBopa 0 HEMMOBHHCKO] IIITETH Ka0 CAMOCTATHOM 3aXTEBY Ha KOjU OU
HocuJall kura Tpedaio aa uma npaso. LlltaBume, ogpenda dupextuse 2004/48

92 O6passoKeme NpeJHanpTa 3aKoHa 0 )UTOBUMA, www.zis.gov.rs, Tpuctyir: 2018. Y oom
TEKCTY HaBEJICHO je BHIE OKOJIHOCTH Koje cy OuIle o7 yTHIaja Ha IPOLeC H3paje HOBOT TEKCTa
3akoHa 0 )KHroBUMa: ,,[IpemioxkeHnnM 3aKOHOM BPIIY CE U I0AATHO yckiahuBame Baxkeher 3ako-
Ha 0 )KUT'OBHMa ca pelieBaHTHUM nponucuma EY. /leo HOBHX 3aKOHCKHX pellerha KOjUu ce THIY
MaTepHjallHuX oApendu, mociueanna je obasese yckirahusama ca JupextuBom 2008/95/E3 o
yckinahuBamy 3aKOHa pKaBa WiaHULA y o0nacTu xurosa (y 1ajbeM Tekcty Jupexrusa 2008/95/
E3). ¥Y3umajyhu y 003up ananmse koMmeHTapa Koje je EBporicka komucrja fana y OqHOCY Ha BaxKe-
hu 3axoH 0 KUTOBUMA, Te TOTPeOy Membarba M0jeANHIX Pelleka y BakeheM 3aKOHY paid leroBOT
yckaahuBama ca eBpOICKHUM 3aKOHOJZABCTBOM, y TEKCT 3aKOHA YKJbYUEHE Cy U CBE CYTecTHje
Kannenapuje 3a eBporicke HHTErpaluje, yk/byayjyhu Munsbema J001jeHa y ToKy OuiiarepaiHor
ckpunuHra 3a [Tornassse 7 — [IpaBo HHTENEKTya HE CBOjHHE oapkaHor 24. u 25. centembpa 2014.
roaune. [Ipennoxenu 3akoH y nornasiby XI. ,,['paancko-npaBHa 3amTuTa” CaapKu U3MCHCHE
onpende Koje cy mocnenuia yekinahupama Baxeher 3akona ca Jlupextusom 2004/48/E3 EBporickor
napiaamMenTa u capeta oj 29. anpuina 2004. ronuHe 0 cipoBol)ery MpaBa HHTEICKTYaTHE CBOjUHE
(y namem texcry: Jupextuna 2004/48/E3). Llnsp npeiokeHnX H3MEHEHUX openada je ycro-
cTaBJbame e(PUKACHH]ET CHCTeMa 3alITHTE )KHUTa, OTKJIAmhahe YOUCHUX HejacHoha U JIakia mpu-
MeHa ofipenaba o rpal)aHcko MpaBHO]j 3aIUTHTH OJ] CTPAHE CYA0Ba y MOCTYIIIMMA 110 TYx)OH 360r
noBpe/e npasa. HajakHHje HOBMHE y OBOM CETMEHTY OJIHOCE CE Ha JI0ATHO IPELU3UpPabEe Ty-
JKOCHHX 3aXTEBa, Ka0 U jaCHUje U METOMOJIONIKH IIPETJICIHU]E TPOIMCHBAHE TPUBPEMEHHUX MEpa
u Mepa obe30ehema nokaza“. Obpasnoxkeme npegHanpra, 1 u 2.

93 O6pasnoxeme [peananpra, 12.

64 TupextuBa 2004/48, ui. 13.
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MOpaJTHYy MITETY y3UMa Kao KPUTEPHjYM OmpenesbuBama 00MMa HaKHaae, 300rT
yera Ou qocyheHn M3HOC HaKHAJlE MOTao OMTH BHINU Of YTBpIeHE MMOBHHCKE
mrrete.®> imamo nu y Buay 1a ce JIupexTuBa OMHOCH Ha CBE OOJIHMKe IpaBa HH-
TENEKTyallHe CBOjUHE,’® Te 1a y €BPOIICKO] MOPOIUIIH HE TIOCTOjH KOHCEH3YC O
MojMy HEeMaTepHjaliHe MTETe, a a ce JIMpekKTHBOM HACTOjH 00e30eIUTH MUHUMYM
rapaHiuja 3a eukacHo CipoBoheme IpaBa HHTEJIEKTyallHe CBOjUHE, pelaKLinja
omHOCHE ofpende HUje n3HeHahyjyha. IllTa je oHma HaIer 3aKOHOAABIIA HHCITH-
pucaso ia y peryjiucamy MOPaJIHE IITETe YYUHHU UCKOPAK, KAKO y OJJHOCY Ha
€BPOIICKOT HOPMATHUBIIA, TAKO U Ha foMmahe mpaBo, Te U3PUIUTO MPEIBUIN HEMa-
TepHUjaTHy MITETy Kao MOryhu 3aXTeB TyKHOIIa, OJTHOCHO HOCHOIIA )Kura?

C o63upom Ha 1o 11a je Jupektuna 2004/48, a o yriaemy Ha By U HaIll 3aKOH
0 JKUTOBHMMa, JIOHECEHA ca IIUJbeM e(pUKaCHU]Er CIIPOBOlemha IpaBa HMHTEIEKTY-
ajJIHe CBOjHHE, a MOceOHO Kaja je peu o rpaljaHckompaBHOj 3amTUTH,®’ CBaKa y
0] cajJpkaHa oznpenda Tpeba Ja Mociy U TOM IUJby. McTo Baxku U 3a Haller
3akoHomaBIa. CIencTBeHO, KaJa UMaMo y BIAY Jia je HaMepa 3aKOHOIaBIla Ouia
Jla IPeH3upa IITa je TO IITO MOXKE J1a TPAKH HOCUJIAI )KHUTa KaJia HACTYTIH I10-
Bpela, T€ Ja je CIIeKTap 3aXTeBa MOCTABJHCH IIHUPE O OHOT KOjHU je campikaH y
JupekTusy, a moceOHo nmajyhu y BUIly J1a y HallleM [TPaBHOM CUCTEMY MPETXOI-
HO HHje OMJI0 yjemHAuYSHOT MPUCTYTIA Y TOTJIeAy HeMaTepHjaiHe IMITeTe ITPaBHOT
nuia 300r MOBpE/e J)KUra, YUHU HAM Ce Jia je HaMmepa OuJia yrpaBo Jia ce TaKaB
pesyaTar ocTBapm.®®

%5 O pasnuuuTUM MoJelMMa 0OpadyHaBama H3HOCA HAKHAJC HMOBHHCKE LITETE MpeMa
HoBoM 30X Bun. bojana Cnajuh, ,,HakHaga ”MOBHHCKE IITETE y HAIIEM MPABy UHIYCTPHjCKE
cBojuHe", [ nachuk Ageoxaiticke xomope Bojsogune, op. 2/2021, 357-369, Mapkosuh, [Torosuh,
272-276.

6 CrtngHO peterbe npeaBul)eHo je u 3aKOHOM 0 ayTOPCKOM 1 cpoaauM npasuma (Ciryxoe-
HU ITacHUK, 6p. 104/2009, 99/2011, 119/2012, 29/2016 — YC, 66/2019), anu Ham ce unHA 12 hopy-
Mynanmje onpenada un.205, cr. 1, Tauka 3 (K0joM je U3PUUHUTO MpenBUl)CHO MPaBO HA HaKHATY
HEMMOBHUHCKe mTeTe) 1 Wwi. 206, cT. 1 (kojuM ce mpeaBuhajy Koje OKOTHOCTHU Cya Tpeda 1a y3me
y 003up IpHIUKOM ofnpehBama BUCHHE MaTeprjaHe IITETE) OTBAPajy BUIIE MUTAHa HETO IITO
je To ciayuaj ca onpendom u3 3aKoHA O )KMTOBHMA O KOjoj pacmpaBibamo. Hanme, 3akoHOM 0 ay-
TOPCKOM M CPOJHMM IIPaBHUMa je peiBul)eHo Aa TUTyIap NpaBa nMa MpaBo HAa HAKHAaJy HMOBHH-
CKe U HeMMOBHHCKe 1mTeTe. Hagasme, mpu onpehuBamy BUCHHE HAaKHAE MITETE aKO je YIMHHIALL
HOBpE/ie 3Ha0 MJIM MOTao Jia 3Ha Jia YMHH MOBpeay npasa cya he y3eTH y 003up CBE OKOJIHOCTH
KOHKPETHOT ciIy4aja, Kao [ITO Cy HeraTHBHE EKOHOMCKE ITOCJIS/IUIIE KOje TPITH Ol TeheHH, yKIby-
qyjyhu n3ry6sbeny 100uT, J0OHT KOjy je IITeTHUK OCTBAPHO MTOBPEIOM IIpaBa U, y oAroBapajyhum
ClIy4ajeBnMa, OKOJHOCTH KOje HeMajy eKOHOMCKH KapaKTep, Kao IITO je HEMMOBHHCKA IITETa.
Crora, HHje jacHO J1a JIN CE 3aXTEBOM 332 HOBYAHOM HAKHAJOM MMOBHHCKE IITETE Y U3HOCY KOjH
ce oIpesiesbyje Y3 yBakaBambhe HEeKOHOMCKE OKOJTHOCTH HCIPIJBYje caMOCTallaH 3aXTEeB 3a HAKHALY
HEMMOBHUHCKe mTeTe. Sanja Saveié, ,,Damage Compensation Due to Copyright Infringement on
the Internet in Serbian Law”, Balkan Yearbook of European and International Law, Vol. 2021, 85.

7 Tupextusa 2004/48, peruran 26 u 4. 3.

%8 OBakBa opMyiainja HeMa HUIITA MaFbU 3Ha4Yaj HH Y TIOTJICY IPABHE CUT'YPHOCTH Ka/a
je ped o pU3MYKUM JIMIIMMA Ka0 IOBEPHOLIMMa HAKHAJle HeMaTepHjaliHe mTeTe 300T moBpese
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5. OTBOPEHA IITMTABA YV BE3U CA HAKHA/JIOM
HEMMOBUWHCKE HITETE ITPABHOI' JIMITA

VYpehuBame npaBa Ha HAKHAy HeMaTeprjajHe MITeTe Ha HAYUH KaKo je TO
YUUEEHO y 3aKOHY 0 )KHTOBHMa, MOKE J]a IMa 32 MOCIEANITy H3jeHaYaBame Hu-
3UYKOTI ¥ IIPABHOT JIMIIA y TIOMVIEAY 3aXTEBa 32 BbeHOM HaKHAJIOM. YIIPaBo TO jecTe
pe3yiTar Koju ce y toMahoj TuTepaTypu Mpumucyje 00jeKTHBH3AIHMjH CaMOT ITojMa
HerMoBHHCKe mrere.®” TakBo oxpehere, Mel)yTnum, He 1aje 0nroBop Ha Apyra pe-
neBanTHa nuTama.’® [IpBo jecte 1a in 00jeKTHBU3AIIH]a TOjMa HEMMOBHUHCKE IIITE-
Te 3HAUM J]a CBAKO MTPABHO JIUIIE KOje MPETPITU MOBPEAY IIpaBa MMa IpaBo Ha Mpa-
BUYHY HaKHaIy HEMMOBHHCKe mTeTe? J[pyro ce THue KpUTepujyma mpema Kojuma
ce yTBphyje BUCHHA HaKHaJe, OH/Ia KaJa je TaKaB 3aXTeB IIPABHOT JIMIIA OCHOBAH.

5.1. OcBpT Ha cTame y YIIOPeJIHOM IpaBy y Norjieay npapa
NMPAaBHOT JINLA HA HAKHA/Y HEMMOBHHCKE LITeTe

5.1.1. Espoiicke kogugpurayuje

VY mpaBHMM cHCTEMHMA Y KOjMa Baskehe mpaBo npuxBara 00jeKTHBU30BaH
1ojaM HeMaTepHjaliHe IITeTe, MJIM Makap OBaj rmojaM He onTepehyje cyOjeKTHBHIM
eJIEMEHTHMA, HUje Ha yjeHaueH HauMH cXBaleHO /1a I U MPaBHO JIULE MOXKE U3
TaKBOT TI0jMa J1a IIpIie TIPaBO Ha HOBYAHY HaKHAy TaKBe IITETE.

[Ipema §253(1) nemaukor ['palhanckor 3akoHMKa, HOBYaHAa HAKHAAa HEUMO-
BHHCKE IITeTE (T3B. OOTHUHA, HEM. Schmerzensgeld) MOXe ce 3aXTEBaTH CaMo Y
Clly4ajeBUMa KOju Cy IpONHCcaHu 3akoHOM. Beh napeanum craBom ce mponucyje
Jla ce pa3yMHa HOBYaHA HaKHaJa MOXKE 3aXTeBaTH 300T MOBpesie Teuna, 31paBJba,
¢11000/1e UK CI000/E CeKCyaTHOT OIpe/iebeha, 3a OMIIO KOjy IITETY Koja HHje
umoBuHcka.”' TIpemza je cy/cka mpakca MpoIupHia MoJjke MPUMEHE PeJIeBAaHTHHX

kura. [Ipemaa cy pannje Baxxehu 3akoHM IpeaBUlanu UK OCTaBJbAIN IPOCTOP 32 HAKHATY He-
MaTepHjaTHe WTEeTe, y3 CYNCUANjapHY IPUMEHY IIpaBHIIa 0OJUTallMOHOT MTpaBa, JOKTPHUHAPHO je
TEIIKO 00jaCHUTH Ha KOjU HAuYMH (QHU3UYKO JIHIIE TPIIU AylIeBHE 60I0Be 300T MOBpee yrieaa, ako
ce Taj yIJiea 3ampaBo Be3yje 3a pernyTaiujy 3amTuhene o3Hake, a He 3a JMYHOCT HOCHOIIA TTpaBa.

%'V nureparypu ce uctuue ga O 00jeKTHBH30BAkHEM I10jMa HEMMOBHHCKE LITETE OUIIO
omoryheHo 1 ocTBapHBame IIpaBa Ha IeHY HAKHAly Y CUTyalijaMa KaJia je TakBa IITeTa IPOuC-
TEKJIa U3 IOBpPeJIe yTOBOPHE 00aBe3e, Kao M HACIEIUBOCT IPaBa HA HAKHAy HEMMOBHHCKE IITETE.
Mapuja Kapannkuh-Mupuh, ,,Cy6jexTHBHa KOHIENIIMja HeMMOBHHCKe mTeTe™, Liber Amicourm
Aldo Radolovi¢, Sveuciliste u Rijeci, Pravni fakultet 2018, 410.

70V cTpyvHOj aHAJIM3M HOBOT 3aKOHA O KUTOBMMA Ce He Mpero3Hajy MUTamba y Be3 ca
HOBYaHOM HaKHAJ0M HEMMOBHMHCKE IITETE Kao cropHa. Buj. Jacmuna Cramenkosul, ,,[I3mMeHe
3akoHa 0 KUTroBHMa 1 Moryha cropHa nMuTama y IMPaKCH, ca OCBPTOM Ha JOCAJAIIbY IIPaKcy
MPUBPEIHUX CyA0Ba“, y mpaBHOj 06a3u [IpaBHo nHpopmanmonu cuctem, 10.11.2022.

7! Biirgerliches Gesetzbuch (BGB)., noctymHo Ha: https://www.gesetze-im-internet.de/bgb/,
10.05.2022.
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oapenaba M Ha Jpyre MOBpe/e MpaBa TUYHOCTH, > jeHOMYIIIAH CTAB HEMAaYKe
JIOKTPHUHE U CYJICKE MIPaKCe jecTe Jia MPaBHO JIUIE TPUHIIUITU]SITHO HEMa ITPaBO
Ha HOBYaHy HaKHay Hemarepujaine mrete.”’ Mnak, y mpakcu CaBe3HOT BPXOB-
Hor cyna (Bundesgerichtshof) mpuMETHO je HacTOjame J]a Ce HANIPaBU pa3iiniKa
mmMehy mpopuTHUX (TyKpaTUBHUX) U HEMPOPUTHUX (AITPYUCTHUKUX) TIPABHUX
muna. C TUM y Be3H, CaMO KOJI IOTOBUX OU Ce MOTJIO OMpaBAaTH J0CyhuBame HOB-
yaHe HaKHaJla HEMMOBUHCKE IITETE, Kao caTuc(akiije 300r yuumeHe mospene.’

OncycTBO HOpMATHUBHE Je(DUHHITUjE HEMMOBUHCKE IITETE Y PPaHIIyCKOM
MIpaBy, OJBEJIO je TAMOIIIC MIPaBHUKE Y ApyTradnjeM cMepy. Hamme, hpaHmycku
npasauiy npumeHom 4. 1382 Code Civil-a”>, kojum je mpornucana camo ooaBe-
3a ToIpaBJbara NITETE, HACTOje YCIIOCTABUTH jeTHAK TPETMAaH HMOBUHCKE U
HenMoBHHCKe miTere.”® U mopen Tora, Teopuja HUje cariacHa y TOMe Ja IPaBHO
JIUTIE MOYKE JTa OCTBAPH HOBUAHY HaKHATy 300T TIOBpEIe PUTIaaajyhux mpasa Jud-
HocTH. I3BecHO mpoaupame Te ujeje BUIBHBO je y oinykama Kacarmonor cya.”’

5.1.2. Xpeaiicxa u L{pua I'opa

Ha npocropy 6ugiie Jyrociasuje 300 ce npUMeHUBAO0 yXKe O] JACLCHU]E
HAKOH IITO je 3ajeJlHMYKa JpKaBa pecTalia ja MmocToju. JIOHOIemheM HOBUX

72 Palandt, Biirgerliches Gesetzbuch, 63, neubearbeitete Auflage, Miinchen 2004, 303. H3BecHa
IpaBa JIMYHOCTH Y HEMAUKOM IIPaBY Cy NMPU3HATA U NPABHUM JIMLIUMA, aJIM TO HEMa 3HauajHUjer
YTHIIaja Ha N3rpal)eHo CXBaTambe O OITETHUM 3aXTeBUMa ITpaBHor Jinna. Bua. Roland Rixecker y:
Miinchener Kommentar zum Biirgerlichen Gesetzbuch, Band 2 (2021), 9. Auflage, Anhang zu §12.
Das Allgemeine Personlichkeitsrecht, Miinchen 2021, Rn. 46. 3a cyacky npakcy B. BGH, Urteil
vom 8.7.1980 — VI ZR 177-78 (K&ln) y: Neue Juristische Wochenschrift, 1980, 2807-2810.

73 Pedpopma BGB 2002. romuHe potakia je u muTama HakHaje mrete (Der Zweite Gesetz
zur Anderung schadensersatzrechtlicher Vorschriften). Y ocnosu, crapu §847 je ipeHeceH y HOBU
253. Taxo, 1o npaBuiy, HoBU 253U u najbe caapKu MUCKJbyueHhe HOBUaHE HAKHAJIE 32 MOPAJIHY
mTeTy. Anu HOBH cTaB 2 cana ogpelyje HakHay 3a 601 U maTmwy 300r oBpese oapeheHnx Hema-
TepHjaHuX AoOapa yoImTe, OMHOCHO 0e3 orpaHUYeHa Ha JeIHKTHE 3axTeBe. C apyre cTpaHe,
3aIp>KaHo je OrpaHUYeHEe HaKHAAe 3a O0J U MaTky Ha MOBPEAy oApeheHuX mpaBHUX MHTEpeca
(Temno, 3ApaBibe, 1000 U MOJIHO CaMOOIIPEesbeHhe), aJli HOBUaHA HAKHA/la HEMaTepHujaliHe
mrere ce Moxke Hahu y oapendama apyrux 3akoHa (npumepa paau, §97 11 Urheberrechtsgesetz
(3akoHa o aytopckom npaBy) uiu §21 II 3 Allgemeines Gleichbehandlungsgesetz (Onutu 3akon
0 jeaHakom noctymnamy). Bun. Dieter Medicus, Stephen Lorenz, Schidrecht [ — Allgemeiner Teil,
Miinchen 2012, Rn 630, 322. V uctom cmuciny u: Helmut Koéhler, Stephen Lorenz, Schuldrecht 11
— Besonderer Teil, Miinchen 2011, 391-395, Maximilian Fuchs, Werner Pauker, Alex Baumgértner,
Delikts- und Schadensersatzrecht, Berlin Heidelberg 2017.

7 Christian von Bar, The Common European Law of Torts, Vol. 2, Oxford 2000, 132 u tamo
HaBEJICHY CYACKY OJUITYKY.

75 Code Civil, https://'www.legifrance.gouv.fr/codes/texte_lc/LEGITEXT000006070721/,
12.03.2022.

76 Marko Bareti¢, ,,Pojam i funkcije neimovinske $tete prema novom Zakonu o obveznim
odnosima®, Zbornik Pravnog fakulteta u Zagrebu, 56, Posebni broj, 2006, 479.

77 Bykotuh, 454.
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3aKOHA y 00J1aCTH OOTUTAITMOHOT TIpaBa HeKe O Haj3HAYAjHUjUX U3MEHA THIY CE
yIIpaBo MUTamba HEMMOBUHCKE IITETE U eHEe HakHaje. Hama ce unHu moceOHO
3HAYajHUM yKa3aTH Ha HOBA 3aKOHCKaA pelIeka, Oyayhu ma cy Ta pemema IPOayKT
MIpaBHE MHCJIH KOja Ce pa3BHjasia MmoJi OKPUIbEM 3ajeTHUUKE JIPKABE U CHE MPaB-
He OamTHHe.

Taxko, xpBarckum 30078 ce yBoau 00jeKTHBHA KOHIIEII[Hja HEUMOBHHCKE
nITere, Te ce npeasuha Jia cy Moxke JTIOCYIUTH HOBYaHY HaKHAJTy, HE3aBUCHO OJ1
HAKHaJIe MMOBUHCKE IIITETE, a U KaJ] (be HEMa, y CIy4ajy MOBpee MpaBa JINYHO-
ctu.”” Tlpu o/uTyunBamy 0 BUCHHHU NIPaBUYHE HOBYAaHE HAKHAJE Cya Tpeda na
BOJIM pavyyHa O jaYUHU U TPajarby MMOBPEIOM M3a3BaHe PU3UYKE U TYLICBHE OOJIH
W cTpaxa, [IHJby KOjeM Ta HaKHaJla CIy>KH, alld K 0 TOME JIa C€ FhOME HE MOTO/Ty-
je TeXmbaMa Koje HHCY CIOjHBE Ca FeHOM MPUPOIOM M JPYIITBEHOM CBpXOM.50
Kana je ped o mpaBHHM JIMIIUMA, XPBATCKU 3aKOHOIABAI] U3PUUYUTO PEryIIUIIIEe a
3a MOBpe/y yIiieaa 1 IPYTUX MpaBa JIMIHOCTH CyJl MOXKE JIOCYUTH PABHYHY HOB-
YaHy HaKHaJy, He3aBHCHO O] HAKHAJIe IMOBHHCKE IITETE, a U KaJI e HeMa, YKO-
JIMKO TEKHHA TIOBPEJIE M OKOJHOCTH CiTy4aja TO OlpaBaaBajy,’’ nako 6u ce Takas
pe3yJaTaT Morao O4eKHBaTH M JOBOhErmEeM OBOT WiaHa y Be3y ca wi. 19 (mpasa
ocobHOCTH (JTMYHOCTH)).%?

Y XpBaTcKoj TeopHuju je pedopma oOIUTAITNOHOT MpaBa MpuxBaheHa Kao
OUCKMBAHHU PE3yJITAT BHUILIEACIICHU]CKOT HAropa MpaBHE HAyKe Jia Ce MPaBHUM
JTUIIMa TPU3HAjy H3BECHA MpaBa JUYHOCTH, TE€ JIa C€ MTUTE HA UCTH HAYUH Kao
IITO je TO CIy4aj ca pu3ndkum JurumMa.®’ O muTamuMa BaKHUM 3a YCIIOCTaBIba-
€ HOBOT TIOpETKA ONIITETHOT TIpaBa, 0ap Kaza je ped o ogpehuBamwy BUCHHE
HOBUYAHE HAKHAJIC HEMMOBHHCKE IITETE MIPABHUX JIUIA, TAMOIIELHU ayTOPH CE TeK
y3rpen usjammanajy.t* Onma kama je To cirydaj, yrilaBHOM Ce€ He TUCTaAHIHPAjy

78 Zakon o obveznim odnosima, Narodne novine, br. 35/2005, ox 17.03.2005.

7 300Xp, wi. 1100, cr. 1.

80300Xp, um. 1100, ct. 2.

81 300Xp, ui. 1100, cT. 3.

82 Tlox mpaBuMa OCOOHOCTH, y CMUCIY OBOT 3aKOHa, OJpa3yMeBajy ce npaBa Ha KUBOT,
TjeJIECHO U JYLICBHO 3/paBJibe, YIIIe/, YacT JOCTOjaHCTBO, HME, IPHBATHOCT OCOOHOT U 0OUTEIb-
CKOT )HUBOTa, ciodony u ap. (cT. 1). [IpaBHa ocoba nMa cBa HaBeAeHa MpaBa OCOOHOCTH, OCUM
OHHX BE3aHUX y3 OHOJIOIIKH OUT Ppu3nUKe 0coOe, a 0COOUTO MPaBO HA YIJIeA U 100ap riac, 4acT,
MMe, OJJHOCHO TBPTKY, IIOCJIOBHY TajHy, cio00ay npuBpehuBama u ap. (3).

83 Aldo Radolovi¢, ,,Pravo osobnosti u novom Zakonu o obveznim odnosima®, Zbornik ra-
dova Pravnog fakulteta Sveucilista u Rijeci, 1/2006, 161, 177. Y paHujoj XpBaTCKOj TUTEPATyPH B.
Petar Klari¢, Odstetno pravo, Zagreb 1991, 233-236.

84 Taxko, [TuxJep HaBOIH a Cy TeKHHA TIOBPEE U OKOJIHOCTH CIlydaja KPUTEPUjyMH KOjH
MOTY JIONIPUHETHU NPABHOj HECUT'YPHOCTH M HEjEJHAKOCTH, a PoOJIeM je YOUJbHBHjH aKO Ce HMa
y BUJY Aa Cy10BH y PenyOuuun XpBaTckoj, y HOCTYIIIMMA [IOBpPEJIE MPpaBa JIMYHOCTH PABHOT
JuIa, HeMajy UCKYCTBa HUTH MOCTOjH CyZACKa Mpakca Kojy 0u BpxoBHu cyn Xparcke Tpebdaino
yjennagaBatu. Davorin Pichler, ,,Problematika opsega naknade neimovinske Stete zbog povrede
poslovnog ugleda pravne osobe javnog prava“, Zbornik radova Veleugilista u Sibeniku, br. 3-4/2015,
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JIOBOJHHO JaCHO OJ] KPUTEPHjyMa KOjU Cy TPaJUIIHOHATHO PEJICBAHTHH 3a OIpe-
Je/bebe 00MMa MMOBHHCKe 1TeTe.®® Taj He Tako jeJHOCTaBaH 3a/aTak majaa Ha
Teper cyncke mpakce.®® Jlakie, cyacka mpakca Tpeba 1a MOHYIH OATOBOpE Ha
MUTamka Kako ce BpeaHYje MHTE3UTET MOBpe/ie JIMYHOCTH [TPABHOT JINIA, T Koja je
CBpXa HOBYAaHE HAKHA]Ie HEMMOBHHCKE IIITETE KOjH OMPAB/IaBajy EeHO U3pHiame.?’
VY IOCTYIHO] HOBH]O] IPaKCH XPBAaTCKUX CyAOBa MPUMETHO je 1a ce ox GpuHaH-
CHjCKHX MEpHJIa He OJICTYTIa KaJaa je Y MUTAy ONpeaesbehe 1a JIM jeCTe HITH
HHje IpeTpIybeHa HenMoBHHCKa miteta.®® Tako, y jeaHoj omnyu Bucokor Tpro-
Baukor cyaa PemyOmmke XpBatcke n3 2022, HaBOIH c€ Ja HIKECTEIICHH CYI
Tpeba a yTBpAU Ja M OCTOjU MPaBO HA MPAaBUYHY HOBUAHY HaKHAAY 300T 1Oo-
Bpezie TIOCIIOBHOT yTJIeaa Tako MTo he Kao OpHjeHTAOHN KPUTEPHjyM TTOCITY-
JKUTH YME-EHUIA KOJIHMKO je MOBpea yTrulajia Ha yoOu4yajeHO UiIU IPEABHINBO
MOCJIOBAE WK JICTIATHOCT Ty KHUTEJha MPABHOT JIMIIA, & IITO OM ¢e MOTJIO BH/Ie-
T 13 puHaHCHjcKuX u3BemnTaja.® Y ucrom emuciy, Krapul HaBoau 1a je mocro-
jame MMOBHHCKE IITETE JIOKA3 Jia je MPaBHO JUIE PETPIENIO U HEHMOBUHCKY
HITETY, jep je TyOuTaK MOCIOBHOT yTIiieaa MOBE3aH ca MOCIOBHUM Heycrexom.”
OBuM ce, MeljyTuM, HIKaKo He 00jaIimkhaBa BpeJHOBAHE ONPABIAHOCTH 3aXTEBa
3a IpaBUYHY HOBYaHY HaKHAy HEMMOBHHCKE IITETE OH/Ia KaJla UMOBHUHCKA YOII-
ITE HUje peTpIjbeHa.”!

13, 17. OBaj ayTop, no yrieny Ha npaBo CA/l-a, Hyau pememe (moceGHO 3a IpaBHa JIMLA jaBHOT
npaBa) y BUAY GUKIIMje HCTHHUTOCTH HABOJA KOjU IPEJICTaBIbajy MOBPELY MOCIOBHOT yTieia
MPaBHOT JIUIA NpH yTBphuBamy 00MMa MpeTprbeHe HEMMOBUHCKE mTeTe. Jpyrum pednma,
HITETHUK OM Tpebasio Ja oAroBapa 3a ITeTy Koja Ou 3a omreheHOr HacTaja 1a Cy HETauHU HaBO-
Ji1 OWi HCTHHUTH. Ped je 3ampaBo o BUy alcTpakTHE HITETe Koja ce yTBplyje myTeM pauyHCKHX
onepanuja. Bua. D. Pichler, 20. Aytop Hanasbe npeayiaxe pa3IMunuTe METOJIE PAUyHCKUX OIepa-
[[1ja, aJIi Ce OHE MPETEXHO OJHOCE Ha (PMHAHCH]CKE acIeKTe, LITO je O 3Havaja 3a ogpehuBame
o0rMa IMOBHHCKE IITETe (0OCTBapeHa JOOUT MITeTHHKA, mpuMepa paan). Bux. D. Pichler, 17-19.

85 Pichler, 17-19.

86 Radolovi¢, Ibidem. TIpuMeTHO je 1a ce HanmymTa cy0jeKTHBHA KOHIENUja, alli Jia ce
(usnuky U KyneBHA OONOBH, CTPaX M HaJaJbe CMaTpPajy PEIEBAaHTHUM 3a I0CyiBame HOBYaHE
HakHazne. Kapanukuh-Mupuh, 2018, 402,408.

87 BpxoBHu ¢y XpBarcke je y jyny 2020. o6jaBruo OpHjeHTalijCKe KPUTEpHje 3a HAaKHATY
HEMMOBHHCKE IITETEe KOjUMa HUCY NPE/UIOKEHN KPUTEPH]yMU HUTH OPUjEHTALIMOHH H3HOCH TIpa-
BHYHE HOBYAHE HAKHAJe HEMMOBHHCKE LITETE MPaBHUX JHua. Bua. HoBu opujeHTanMjcKu KpH-
tepuju PX 3a HaKHANYy HEMMOBUHCKE WITEeTE, Attps://www.iusinfo.hr/aktualno/u-sredistu/42019,
02.11.2022.

88 Petar Klari¢, Martin Vedris, Gradansko pravo, Zagreb 2014, 641.

8 TIpecyma Bucoxkor Tprosaukor cyua Pery6nuke Xpsarcke, 24 [1x-120/2022-2. Y uctom
cmuciy u IIpecyna Bucokor tprosaukor cyna Pemy6muke Xpsarcke, [1x-7693/12-3. 13 npaBHe
6aze: [US-INFO.

9 Petar Klari¢, ,,Neimovinska $teta pravne osobe®, y: JakSa Barbi¢, Ivica Crni¢, Mihajlo
Dika, Petar Klari¢, Aldo Radolovi¢, Naknada stete u primjeni novog Zakona o obveznim odnosima,
Zagreb 2005, 69.

91 300Xp, ui. 1100, cr. 3 npeasuljeHo je aa je mpaBo Ha MpaBUYHY HOBYAHY HAKHAIY HE-
3aBHCHO OJ] HAKHAJIE UMOBHHCKE IITETE, a MOXKE CE JIOCYUTH U KaJ| Ibe HEMa.
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VY jenHoj npyToj OMITYIIA HATJIAIICHA j€ CBpXa MPaBUYHE HOBYAHE HaKHAJIE:
BpxoBuu cyn XpBaTcke MoTBplyje Apyrocreneny ouryKy y HOriiey u3Hoca, uc-
tHayhn 1a HakHaIa MpeAcTaBiba MyHY caTHC(haKIjy Ty KHUTeJba 3a MoBpeheHn
yrien u 106ap rinac.”? CynpotHo, Bapeiiufi ”THCUCTHPa HAa MapriHAJIH30Bamby ca-
THC(AKIIU]e Ka0 UCKJbYyYHBE CBPXE HOBYAHE HAKHAJIC HSMMOBUHCKE LITeTe, Oy xyhn
Jia Kol 00jeKTHBHE KOHIICIIH]E TaKaB MIPUCTYII MOXKE JIOBECTH 1O ,,ieopMmalnje
y IIPUMjEHH HHCTUTYTa HEeMMOBHHCKe mteTe "> CIeACTBeHO, MPaBUYHO] HOBYA-
HOj HAKHA/IU IPHUIUCY]je TPHMAPHO KOMIICH3AIM]CKY U IIPEBEHTHBHY QYyHKI[H]y. *

3a pa3juKy O XpPBaTCKOT, I[PHOTOPCKY 3aKOHO/ABAIl HHjE U3PUYUT Y MOTJISTY
npaBa MPaBHOT JIMIA HA TPaBUYHY HOBYAHY HAKHAJY, aJIH j€ HECIIOPHO JIa TaKaB
3aKJby4aK IPOU3JIa3u U3 TyMadema pelieBaTHTHHX ojpenada. Ty, Hajinpe, uMaMo
y BUy onpehere mojMa HemaTepujaliHe MTeTe Kao MoBpee MpaBa JINIHOCTH.
Jlasee ce mocebHO oxpel)yje ma mpaBHO JHUIE Y)KUBA MIPaBHY 3aIITUTY y TIOTJICTY
OHHX IIpaBa JIMYHOCTH KOja HUCY CBOjCTBEHA UCKJbYUMBO 40BeKY.”® 11 KOHa4HO,
3aKOHOM ce ofipel)yje fa ce y cirydajy moBpesie mpaBa JINIYHOCTH MOke u3pehu mpa-
BHYHA HOBYAaHA HAKHA/a, IPeMa TeKUHH TIOBPEIE U OKOIIHOCTUMA ciyuaja.’’

5.2. Heka pasMuusbama 0 OTBOPEHUM MUTAKBLUMA Y Be3H €2 HOBYAHOM
HAKHA/10M HEMMOBHHCKE LITeTe MPABHOT JINLA Y CPIICKOM MPaBy

[TomrTo cMO YTBpIMIIH 1a y CPIICKOM IIPaBY MPABHO JIMIE MOXKE 3aXTEeBaTH
HOBYaHY HaKHA/y HCMMOBHHCKE IITeTe’®, mpeocTaje HaM Jia carjie[aMo OKOJTHO-
CTH Off KOjuX he 3aBUCHTH OIPaBIaHOCT TAKBOT 3aXTEBA.

92 Ipecyna u penieme BpxosHor cyna Peny6nuke Xpsarcke, Pes. 76/10-2. Byayhu na npu-
XBaTa pas3jiore JpyrocTeneHe npecyie, y OBoj OJUTYIH UX (HaKallocT) He TIoHaBJka Beh ymyhyje
PEBHJICHTA HA UCTE.

93 Baretic¢, 498.

9 Ibidem.

9 3akon o obnutayuonum ognocuma, Cu. nucw LT, 6p. 47/2008, 4/2011 — gp. 3axon u
22/2017, (naswe y pycrotama: LII'300), ui. 149. L{pHoropckum 3aKOHOM 0 OOIUTAITHOHUM OJTHO-
cHMa ce ycBaja MEIIOBUTa KoHIennHja Kojy Kapanukuh — Mupuh cmatpa nieaqTHuM pememeM.
Kapanukuh-Mupuh, 2018, 412.

9 III'300, 4. 206, ct. 2, 1 umn. 207.

97T LI'300, 4. 210a, c1. 1. CTaBOM ApyruM OBOT WiIaHa OAPElEeHO je aa MPHIMKOM 0Ty H-
Bamka 0 3aXTEBY 3a IpaBUYHY HAKHaAy U O H)CHOj BHUCHUHHU, CYJ]I BOAU padyyHa O CBUM OKOJIHOCTHMA
cilyd4aja, a HAQPOYHMTO O BPCTH, HAUMHY HAHOIICHA U TPAjHUM MOCIEANLaMa [IOBPEeIe, )KUBOTHOJ
no6u omrreheHor, 3aHMMamy U YOITIITe JINYHOj CUTyanuju omTeheHor, o YHmbeHNnIN Ja JIn ¢y
CTpaHKe OCUT'ypaHe, O EKOHOMCKOj CHTYyallMj! IITETHUKA U omTeheHor, BpeMeHy Tpajama Heo-
CHOBAHOT JINIICHa ¢J1000/1e, INJbYy KOME CIIy’)KH HOBUaHA HaKHA/a, aJli ¥ O TOME Jla ce He I0To-
Jyje TeKbaMa Koje HUCY CIIOjUBE Ca FbeHOM ITPUPOJIOM H JIPYILITBEHOM CBPXOM.

8 To M3pUYNTO HABOAH U CyaHja BpxoBHOT KacaluoHor cyna, Jacmuua Cramenkosuh, y
HoBuHe y 3akoHy 0 )KUTOBHUMA, hitp://www.pravno-informacioni-sistem.rs/SIGlasnikPortal/mml/
viewAct/11433, 10. 11.2022. Ocum Tora, yKOJIUKO UMaMoO y BUIY J1a c€ 3aKOH O KUTOBUMA ITPUMe-
Ibyje U Ha HOTOpHE O3HAKE, T NMOJbE MPUMEHE 3aKOHA O TPTOBUHHU, HE OM OMUJI0 MPAaKTUYHO OMpPaB-
JIAHO IIPABO MPABHUX JIM1Aa HA HOBYaHY HAKHA/ly HEMMOBHHCKE IITETE II0OCMATPaTh KAao U3y3eTaK.
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3aKOHOM O TPTOBHWHH IIPOIHCAHO je Aa he ormpaBIaHOCT HOBYaHE HAKHAIE
HEMMOBHHCKE IITETE 3aBUCUTH O]l OKOJTHOCTH CJTy4aja, a ToceOHO Of1 3Hauaja, Tpa-
jama M HHTE3UTETA IMOBpee, eheKTa Ha ITOCIIOBAkhE TYKHOIIA, 3Ha4a] TIoBpeheHor
no0pa, Kao 1 off [uJba koMe Ta HakHaaa ciaysxu. [lomyt 300, 3akoHOM O TProBu-
HU W3pUIUTO je oapeheno ma gocyhuBame HOBUAHOT M3HOCA HA UME HaKHAJE
HEMMOBHHCKE HITETE HE CME Ja MOro/lyje TeXKbaMa Koje HUCY CIOjHBE Ca leHOM
MpUPOIOM U ApymTBeHoM cBpxoM.”® TIpemMa je oBa hopMyaimja 3arpaBo je3ud-
ku npunarofena oxpenda ui. 200 300 norpedama HOBOT 3aKOHCKOT ypehema, a
Ha OCHOBY Koje je m3rpahena 6orarta cyacka mpakca HallluX CyIOBa, TEIIKO Ja
OMCMO MOTJIM TPUMEHUTH UCTa Mepiia. Ty, y IPBOM pey, UMaMo y BUJY YIIPaBO
orpaHnyYaBajyhe OKOJIHOCTH — HaKHaIa HE CME J1a TTOTONYje TeKbaMa Koje HUCY
CIIOjUBE Ca BEHOM MPUPOJOM H IpYILITBEHOM cBpXoM. Kako ce cyncka mpakca y
OBOM ITHTARY jOIIT HUje pa3Buia, HY)KHO j€ /la TeOpHja TIOHYIH OATOBOpE, Oap kKama
je ped o GyHKIMjU HOBYAHE HAKHA/IC HCMMOBUHCKE IITETE TPABHOM JIUILY.

VY 3akoHy 0 JXKMUTOBHMa HHje caapkaHa oapenda Koja OW Cyay MOHYIHIA
KpuTepujyme yrBphuBama HakHazae. Ja nmpobiem Oyzae Behu, oBoj onpendu y
CTPYYHO] TUTEPATypH HHUje YKa3aHa HU HajMama Maxma. Tako, y cIyKO0eHuM
JIOKYMEHTHMa KOjUMa C€ HacTOoje MPerno3HaTu Moryha criopHa muTama y Be3u ca
M3MeHaMa U JolmyHama 3akoHa O )KUTOBHMa, O IPOOJIEeMUMa KOjU Ce THUY HOB-
YaHe HaKHaJIe HeMaTepujaiHe mTere HeMa HU pedn.'* UnrbeHunI1a je max j1a TaKBUX
nuTama uMa. 3aapsxkahemo ce camo Ha MOoTpeOH yTBphuBama GyHKITH]je HOBIaHE
HAKHaJIe HCMMOBUHCKE IITETE, Ca I[UJbEM Ja HHCIIUPHUIIIEMO CTPYYHY JABHOCT H
MpaBHE ayTope J]a Ce BHIIE MAXKHHE MOCBETH OBOM BAYKHOM IMTUTALBY.

OnpehuBame cBpxe HOBYaHE HAKHA/IE HEMaTepHjaliHe mITeTe 300T MOBpeae
JKWTa ToJaTHO T00Mja Ha 3Ha4ajy, Oyayhu aa je )KuT cyOjeKTHBHO ITPaBO UMOBHH-
cke mpupoze. [Ipu Tom, 3akoHOM ce HEeMMOBHHCKA IITETY HE Be3yje 3a HapyLIeHY
pemyTanujy, Beh 3a moBpemy mpasa, Kao TaKBOT.

Maprosuh u [lotiosuli He cMaTpajy 1a TUTYJap )KHUTra, Kaja ce paju O IpaB-
HOM JIHITy, ©Ma TIPaBO Ha HakHaay HemMoBuHCKe mmrere.'?! IlItaBumie, ayTopu
HaBoJle Ja (pU3MYKa JIMIAa UMajy TIPABO HA HAKHAJly HEMaTepHjaTHe MITETE, ajlu
na OW TakBa IITeTa MOTJIa OMTH MocyheHa y peTKUM CHTyaIfjaMa Kaja je ToBpe-
Jla IpaBa, cxoaHo onmtuM npasuwiuma 300, npaheHa TpeTPIJBEHUM CTPaxoM,
(U3NYKUM WU TICHXHUKUAM 6071oM.'92 OBaKkBO pe30HOBAILE j€ MOTIIYHO pasy-

99 3aKOH O TProBUHHU, 4. 41, CT. 6.

100 Jacmura Cramenkosuh (cyauja BKC), ,,M3meHe 3akoHa o KUroBuMa 1 Moryha criopHa
MHUTamkba y MPAKCH, Ca OCBPTOM Ha JJOCAJallby Npakcy IPUBPEIHHUX Cy1oBa”, mpaBHa 6a3a [Tpas-
HO — HH()OPMALIMOHH CHCTEM, http://www.pravno-informacioni-sistem.rs/SIGlasnikPortal/mml/
viewAct/1468, 10.11.2022.

101 Cio6onan M. Mapkosuh, [lyuian B. ITonosuh, [TpaBo uHTeNneKTyanHe cBojune, beorpas
2022., 274.

102 Ibidem.
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MJBHBO KOJI CYOjeKTHBHE KOHIICIIIIHje TT0jMa HEMMOBHHCKE IITETE, KOja je, KaKo
CMO MPETXOAHO 00jacHUIH, akTyelHUM 302K-oM HamymiTeHa. CaMUM TUM IITO
€MOTHBHH JIO’KMBJbA] 3a3BaH MOBPEJOM ITpaBa BHIIIC HUjE O] 3HaYaja 3a IMMOCTO-
jamke HEeMMOBHUHCKE IITETE, HE MOXE CE OYCKMBATH Jia ce JocyhuBame HOBUAHE
HaKHaJIe IpaBaa caTuc(akIimjoM, Kao HAYWHOM Ja ce oBpel)eHoM cy0jeKTy oMo-
ryhu 3a710BOJbeHE 300T TPIJbEHA Y HHTUMHO] chepu.!??

Bykoiuuh, ananusupajyhu QyHKIIHje HOBYaHE HAKHAIC HEHMOBHHCKE IIITETE
MPaBHUX JIMIIA Y YIIOPEITHOM IIPABY, MHCUCTHPA HA MPEBEHTUBHOj CBPCU HOBYAHE
HakHane. C THM y Be3y TOBOAM U ofnpehrBame leHOT N3HOCca KOoju Tpeda 1a mocIy-
KU Ko ,,JaK MOJACTHIIA] ITETHUKA U MOTCHIIMjaIHUX IITSTHUKA J1a Ce Cy3/piKe
oIl pajilbi KOje O MOTJIE Ja TPOY3POKYjy CIHYHY IITeTy. 104

[IpeBenTHBHA (QYHKIM]ja HOBUAHE HAKHAJIC HEUMOBHUHCKE IITETE HUjE HEIO-
3HATa HHU y ymopenunoM mpany.'® Mnak, numajyhu y Buay ma je oBa GyHKIHjA Y
TECHOj BE3H Ca Ka3HEHOM, TEIIKO JIa jOj C& MOXKe MpUIaTH MPUMapPHH 3HAYA].
Paszmor Tome jecte To ITO je rpahaHCKOIpaBHA OATOBOPHOCT YCMEpEHA Ha 3a-
HITUTY [IpaBa ¥ HHTEpeca olTeheHe CTpaHe, a He Ha KaKibaBarbe ITeTHHKa. %
[lITraBurre, cmuyaH KapakTep UMaja je ¥ TpOCTpyKa HaKHAa Koja je TIocTojaia
yIpaBo y npaBy uHTeNIeKkTyanHe cojure.!?’” CKopo 1a He MOCTOjH OTyKa KOjoM
je TakaB 3axTeB 010 ycBojeH.'® Beh Ta unmeHmIa 10BOJHHO TOBOPH O (HE)CIIpeM-
HOCTH HaIlIKX CY/I0Ba Ja Ha cebe mpey3my TepeT KopekTuBHe mnpase.'?” 3amnpaso,
W BUIIIE O TOTA: Ta YNHEHUIIA YKa3yje ¥ Ha TO Jia je IYT JI0 TIPaBHE U3BECHOCTH,
YaK ¥ y TPUMEHU HOBUX HHCTHUTYTA, HAJCUTYPHUJH Y OKBUPHMA TPATUIIMOHATHUX
BpETHOCTH. AKO je TaKBa BPEIHOCT y CPIICKOM IIpaBy M3pakeHa Y caTUC(PaKITHju
Kao CBPCH HEMMOBHHCKE IIITETE, OHJa ce Y oapehuBamy (yHKIIM]e HOBUAHE Ha-
KHaJle HEWMOBHHCKE IIITETE IMTPABHOT JTUIIA Tpebda KpeTaTn 6ap y \meHO] OTH3HHH.
be3 Hamepe na y oBOM pajly MOHYAUMO KOHAYHU OATOBOP HA MUTAHKE KOja je
(dbyHKITMja MpaBUYHE HOBYaHE HAKHAJC HEMMOBHHCKE IIITETE 300T MOBPEIE JKHTA,
nojceTuheMo Ha nocrojehe okBHUpe y KojuMa ce IpaBHa MHCA0 MOXKE KPETaTH.

Mapxrosuh u Ilotiosuh ynoTpebibaBajy ONMIITH TEPMUH Komienzayuja,'"
KOjU JI03BOJbaBa OTKJIOH OJ] UCKJBYYHBO CyOjEeKTHUBHOT 33J10BOJbCHa KA0 CBPXE

103 Kapannkuh-Mupuh, 2018, 410-411.

104 Bykoruh, 466-467.

105 Cees van Damm, European Tort Law, Oxford 2013,349-352.

106 Ymecro cux: Jlyman Hukonuh, Yeog y cuctuem ipalanckol ipasa, Hoeu Can 2013. u
KacHHUja u3nama, 136-138.

107 TIpumepa pamu, w@i. 57, ct. 3 300K04.

108 Yzyserak je ump. y [pecyna [puspennor anenamnuonor cyna Ix 5439/16 o1 20.04.2017.
roxuHe, 30MpKa CyCKe IpaKce MPUBPEAHIX CyI0Ba 3 00IACTH 3alITHTE HHTEICKTYaTHE CBOjU-
He, Kibura apyra (2016-2019), 138.

109 yan Damm, 144, 352.

110 Mapkosuh, [Torosuh, 274. Y onuirem 3Ha4ery, KOMIICH3alHja 3aMPABO MPEACTABIbA
MMOBHHCKY HaKHaIy mpeTprubene mrere. C THM y Be3d, KOMIICH3AIHja MOXKEe UMATH U OIHIKY
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HOBYaHE HakHaze. Takas je mpucTyn U 'y BehWHHU APYTHX 3eMaJba, a y OCHOBH OBE
KOMIIEH3aTopHe (PYHKIIHje CTOjU UJeja O HaKHAAH ,,00jeKTUBHOT YMatbheHha Bpel-
HOCTH HEMMOBHMHCKOT mo0pa.”“!!! Kama je ped 0 ury, ka0 HMOBHHCKOM IIPaBy
KOJUM c€ IITUTH HEMaTePHjaIHO 100po, 00jeKTUBHO A00PO, KOje MpaBUYHA HOB-
JaHa HaKHa/Ia Tpeda 1a KOMIICH3Yje, YMHU He caMO peryTalnja 3amTHheHe 03HaKe,
Beh 1 moBpeleHn HemaTepujaIHu HHTEPEC HOCHOLIA [TPaBa J1a ce 04yBa GpyHKLHja
yKa3uBarma Ha Mopekso poode/yenayra.l'? Umajyhu y Buay 1a je oBa GyHIKHja y
OCHOBH ITPaBHE 3aLITHUTE JKUTa, HU JAPYLITBEHA CBPXa HOBYAHE HaKHAJIe HEMMO-
BUHCKE IITETE ce He OM MOTJIa JTOBECTH y MUTAE.

6. 3AKJBYHAK

[TpaBo Ha HOBYaHY HAaKHa/y HEMMOBHHCKE IITETE IPABHOT JIUI[A OXYBEK je
[IPUBJIAYUIIO MTAXKEbY IIPABHUUKE CTPYKE. Pa3IMuuTH IpUCTYyIM OBOM IIUTAKY Y
TEOPHUjU U TPAKCH MTPOUCTEKIIN CYy U3 PElaKIlfje aKTyeTHOT 3aKOHa O O0JIUTaIU-
OHHM OIHOCHMA, KOjUM je mpuxBaheHa cy0jeKTHBHA KOHIICNIUja ojMa HeMaTe-
pujamHe mTeTe. Y CyACKOj MPAKCH je KOHA4aH oAroBop yoomnmdeH y [IpaBHOM
cxBaramwy ['pahanckor onesbema BpxosHor cyna Cpouje u3 2001, kojum ce Heru-
pa J1a IIpaBHO JIMIIE MOXeE IIPETPIETH HEMATEPUjaIHy LITETY.

Hoswuja Teoprja 0O0IMTaliMuoHOT paBa 0 OBOM MUTAamy paclpaBiba Y KOHTEK-
CTy moTpede MpencnuTHBama Bakehnx mpaBuia OAMITETHOT IIpaBa, OJJHOCHO
HaNyIITamka YUCTOT CyO0jeKTUBUCTUYKOL CXBaTama, MpemMa KojeM 00 U cTpax
YUHE eIEMEHTE CaMOT TI0jMa HeMaTepHjallHe IITETe.

HopmaTuBHO pelieme KOjuM ce TI0 MIPBH YT Y CPIICKOM IpaBy OTBapa mpo-
CTOp 3a 00jeKTHBH3AIIH]Y TI0jMa HEMMOBHHCKE IITETE jecTe 3aKOH O TPTOBUHU U3
2010. roguse.

Hanasse, 3aKoHOM O 3aIITHTH IpaBa Ha cyheme y pa3yMHOM POKY IpeIBH-
heHo je, kao jeaHO 01 MOTYhUX TPaBUYHKX 33]I0BOJbEH-a 300T TIOBpEIE MpaBa Ha
cyheme y pa3yMHOM pOKy, ¥ TIpaBO Ha HOBYaHO oOemTeheme 32 HEMMOBHHCKY
HITETY KOja je CTpaHLM H3a3BaHa MOBPEIOM MpaBa Ha cyheme y pa3yMHOM POKY.

[Tpema 3akoHy 0 XHTOBHMa, y CIydajy IOBpeJe Mpasa, TyKWial, u3Mehy
0CTaJIor, MOXKe TyKO0O0M Jia 3aXxTeBa HaKkHany mrete. Jlasbe, 3aKOHOM je U3PUUHTO
npenBul)eHo na Ty KUIall iMa IpaBo Ha HaKHAy MaTepyjajiHe U HeMaTepHjaTHe

CBpPXY (carucdaxiyja, ka3Ha, yTBpheme), Koja ce y KOHKPETHOM CIIy4ajy UMa ocTBapuTH. Bui.
Bnangumup Bonunenuh, I pahancko ipaso — Yeog y ipahancko ipaso u Ouwinu geo ipahanckol
iipasa, beorpan 2012, 507.

11 Bareti¢, 491. 1 TaMO HaBeJEHY JTUTEPATYPY.

2 Ylcupnny aHanu3y METOIOJIOTHje YTBPhHBamba MOBPE/IE KUTa, KOjy ayTOp CKPOMHO Ha-
3WBa ,,IPAKTHYHUAM MIPHIIOTOM (QyHKIIMOHHUCAY MpaBHE mpakce m3naxe Cinodonan Mapkosuh
y 4IaHKY ,,[IoBpena xura — BOAMY KPO3 JIABUPHHT KJbYYHUX HHCTUTYTA NpaBa xura“, [Ipaso u
apuspega, 7-9/2019.
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mTeTe, a na he ce mpu ogpehuBamy BUCHHE HAKHANIE IITETE Y3€TH Y 003D CBE
OKOJIHOCTH KOHKPETHOT ciydaja, a HOCeOHO HeraTUBHE €KOHOMCKE MOCIEIUIe
KOje TPIH TYXKHJIAIl, YKJBY4dyjyhn n3ry0seeHy T00HuT, Kao U TOOHT KOjy je TyXkKe-
HU OCTBapHO MOBPEIOM IIpaBa.

YpehuBame rmpaBa Ha HaKHATY HEMaTepHjaTHE MITETE HA HAYUH KaKO j€ TO
YUUBEHO y 3aKOHY O )KMTOBHMa, MOXKE J1a HMa 3a MOCIeIUIy H3jeaHaYaBamke
(U3UYKOT M IPABHOT JIMIIA Y TIOTJIEy 3aXTeBa 32 FhbeHOM HaKHAJIOM. YIIPaBo TO
jecte pe3ynrar Koju ce y romahoj aurepaTypy IpUnucyje 00jeKTUBU3ALHjH CaMOT
1I0jMa HeMaTepHjaliHe TITETe.

[omto cMo y pany yTBPAWIH 12 y CPIICKOM MpaBy MPABHO JIUIE MOXKE 3aX-
TEeBaTH HOBUAHY HAKHAIy HECMMOBHUHCKE IITETE, TEOpHja U TIpakca ou Tpedao ma
npy»e OATOBOP Ha MHUTamka Koja Cy ocTalia U3BaH HOpMaTUBHOT ypehemwa. Ty ce
MPBEHCTBEHO MMa Y BUY ofpehuBame cBpXe MpaBHYHE HOBUAHE HAKHAJIC.

Kana je ped o )xury, ka0 MIMOBHHCKOM TIpaBy KOJHM C€ IITUTH HEMATEPHjaTHO
no0Opo, MpaBUYHA HOBYaHA HAKHAIa HEUMOBHHCKE IITETE TPeOao O KOMIICH3Y-
je pemyTtauujy 3amtuhene o3Hake, anu ¥ NoBpel)eHr HeMaTepHjalHu UHTEPEC
HOCHOIIa TIpaBa Ja ce ouyBa (yHKIM]ja yKa3uBama Ha TIOPEKIIO pode/ycmyra.
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On Monetary Compensation for Non-Pecuniary Damage
to Legal Entities in Serbian Law — Appendix to
the Reform of Damages Law

Abstract: The right to monetary compensation for non-property damage is
not enjoyed in the same way by all legal entities, i.e. legal entities and natural
persons. In theory and practice, there are different approaches regarding the
issue of whether a legal entity can suffer non-material damage of the same inten-
sity and in the same form as is the case with natural persons. In this regard, it
was pointed out that a legal entity can have a reputation, and therefore a dama-
ged reputation can be the basis for an obligation to pay compensation for the
damage suffered as a result. The discussion on the merits of monetary compen-
sation for non-material damage to legal entities continued until the adoption of
the legal understanding of the Civil Department of the Supreme Court of Serbia
on February 5, 2001. The more recent theory of obligation law discusses this issue
in the context of the need to review the current rules of tort law. In this sense, it
is emphasized that the objective concept of non-property damage, which excludes
physical or psychological pain and fear from the conceptual definition, provides
a legal basis for monetary compensation of such damage to legal entities. Such
changes have already been implemented in some countries of the former Yugo-
slavia. When it comes to Serbia, theory and practice are still waiting for reform,
although there are indications that reform has already taken place on the norma-
tive level. Therefore, the aim of this paper is to answer the question whether in our
law there is a right of a legal entity to compensation for non-property damage.

Keywords: non-pecuniary damage, legal entity, business reputation, objective
conception, subjective conception.
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