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O HOJEJMHUM MMUTABUMA 3ABEIITAJHOT
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(11 IEO)

Casdiceitiax: 3a liyHo8adiCcan HACIANAK 3A8eUAMA KAO UPABHOT HOCAa MOoT-
tis causa, HeolixogaH ycioe je ga byge uspaxicet y jegHom 0g 3aKOHOM UPUSHATUUX
obnuxa. 3axiies hopme gatuupa jow 0g pumckol ipasa, ige cy hopmarnum ipeg-
yeaoguma gasane pasiuvuiie ynxyuje. Pag naciuoju ga ucuuidyjyhu io3uiius-
HoUpagHe Upoiiuce, Yiu8pgu ga iy ce U Ha KOju Ha4uH 3axiiesu ghopme ojegunux
00UKa 3a6eUTUARA MOTY UPULATOGUTHU PA3BOJY UHDOPMAYUOHUX THEXHOIOTU]A.
Ananuzupajyhu iociuojehy 3ak0HOgasHy aKiUUBHOCI YCMePeHy Ha 3d8eilarba
Cactias/bena y enekiupoHCKoOM 0ONUKY U UpUCYIUHe CUIA808e Y JOKIUPUHUL, AYIiopU
Haciioje ga oyeHe au Ou 'y cpuckom Upasy 3agewiliare y yujem cacildebamw) je
Kopuwhien HeKu 8Ug eleKIUPOHCKOT Megujyma MOLI0 ga pouseege UpasHa gejciusa
ilpema sascehum ipasunuma, Kao u ga ipegnodice de lege ferenda pewersa na 3a-
KOHOGABHOM UNAHY Y UOM UPABYY.

Kwyune peuu: enexiiponcko sasewiiarse, 3a86euiiajio naciehusarve, enex-
WPOHCKU UOWUIUC, AYgUO-68Ugeo 6e3d.

* Paj je HACTAO Kao pe3ysTaT UCTPAXKUBaba y OKBUPY Ipojekta I[Ipasna wpaguyuja u Hosu
apasnu uzazosu, 4uju je Hocunan [pasuu paxynrer Yuusepsutera y Hosom Cany.
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YBOJAHE HATIOMEHE

YcraBom 3arapaHToBaHa c10001a 3aBemTama Tpeba ga omoryhu cBakom
3aMHTEPECOBAHOM 3aBEILTAjHO CIIOCOOHOM JIMITY J1a PACIIOJake CBOjOM HMOBUHOM
3a ciyuaj cMpTd. OHa he OMTH MpaBHO pejieBaHTHA caMo KaJla je U3paxeHa y
HEKOM O] 3aKOHOM TIPOINKCaHuX 00JIMKa 3aBeniTama. CTora, jeiHa 0 OCHOBHUX
KapaKTEepHCTHKA 3aBEHITarma Kao MPABHOT IOCTA 33 CIy4aj CMPTH j€ Herona
ctpora ¢gopmanHocT. MHCHCTHpame Ha (hopMaIu3My UMa IyTy NPpaBHY TPaaH-
[IUjy | TIOCIIeTUIIA je Hh3a PYHKIIHja Koje 3axTeBaHa (hopma y CBaKOM KOHKPETHOM
cityyajy Tpeda ia uCIyHHU.

MeljyTim, pa3Boj TEXHOJIOTHjE KOjU IPO’KUMA BEJIMKH €0 KAaKO CBAKOIHEB-
HOT, TaKO W IPaBHOT JKMBOTA TOjeIMHAIIA, TIPYKa HOBH TIOTJIe]l Ha (opMaHe
3axteBe. CracaBajy renepanuje! koje cy ynyhenuje Ha ynorpedy IUTHTATHUX
aJIaTK¥ 1 Koje O, yKOJIMKo O Owute y IpHIINIIHY Jla Oupajy, paiuje n3adpaie erek-
TpoHCKe ypehaje Hero KiIacu4yHa Cpe/cTBa IMHcama. McToBpeMeHo, cKopalmka
riobanxHa naHaeMuja usaspana supycom COVID-19 yka3zana je Ha u3BecHe He-
nocrarke nocrojehux hopmu 3aBemirama. OrpaHudeHa ciio0o/a KpeTama, Kao U
orpannyeHa MOryhHOCT OKyTJbarba IMPEKTHO je yTHUIAa Ha OCTBApHBAHEC 3aBe-
mTajHe crrobdoze.

CrencTBeHO TOME, Y HAyYHUM KPyTOBHMa Kao MPEeIMET JUCKYCHje HAIIIo
Ce M TPaJHMIIMOHAIHO OUMamke (popMe 3aBelITaba YCMEPEHO Ha ITUTAmke J1a T
je BpeMe MpHIIaroiuTH 3aBeIITajHO IPaBO HOBUM TOKOBHMA y APYyIITBY. Mako ce
npxaBe MeljycoOHO pasnukyjy y norsieny ¢hopMmysialuje U MO3UTUBHOIIPABHO
MPU3HATHX O0JIMKA 3aBelITamka, CyIITHHA Yy Toriiey popMallHUuX 3aXTeBa je UCTa.
Capxa ¢opMe je ga OCTBApH pa3TuIuTe GYHKIIHjE KOje ¢ TPaTUuIInOHATHO MOTY
CBPCTATH Y HEKOJHKO Tpyma: JOKa3Ha, pUTyallHa OJHOCHO yro3opaBajyha u 3a-
MTUTHA QYyHKIH]ja.

VY ToMm mpaBLy, OHOCHO y CBETIy yHOTpebe nroMaiiaja HHPOPMaIHOHUX
TEXHOJIOTHja, y pajly ce aHaJIU3UPajy MOjeIMHU Of MocTojehnx 00MHKa 3aBellTamba.
AyTOpH UCTOBPEMEHO HACTOj€ JIa OIICHE MMa JIU Y CPIICKOM TIpaBy de lege ferenda
noTpede u MecTa 3a 3aKOHCKY PEryJIaTHBY 3aBEIITAha CACTABIEEHOT Y €JIeKTPOH-
CKOM OOJIMKY Kao CacBMM HOBe (pOpMe 3aBelTama.

! 'T3B. reHepalije AMTUTATHAX JoMopoana (digital natives). To ¢y reHepaliyje Koje o1 po-
hemwa ogpacTajy y JUTHTAIHO] €PH U KOje He M03Hajy Apyrauuju cBet. Bua. Bukuneaujy, https:/
en.wikipedia.org/wiki/Digital native, narym mocere: 25.02.2024. ronuHe.
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1. BABEHITABE CACTABJBEHO ¥V EJIEKTPOHCKOM OBJIMKY

1.1. Tlojam eJIEeKTPOHCKOT 3aBELITAHA

Haxo ce y caBpeMeHOj JOKTPUHU TOBOPH O 3aBEIITALY CACTABIHEHOM Y €JICK-
TPOHCKOM OOJIMKY, JeIMHCTBEHO TJICAUIITE y TIOTJIeAY oaroapajyher repmuHa,
Kao HH JeUHHIIIje caMOr MojMa He TOCToju. M3 Tor pas3yiora MHOTH ayTOpH
n30eraBajy TepMUHOJIOINIKO MTpenu3npame, Beh cBoja HCTpakuBama ycMepaBajy
Ha MOje/TMHE CIIOPHE acleKTe 3aBEIITalba CACTABIHEHOT Y €JIEKTPOHCKOM O0JIHKY.?

V morneny caMe je3ndke HeJ0yMHUIle, YIOPEIHO ocMaTpaHo ce cpehy iBa
TEPMHUHA: AUTUTATHO U EJIEKTPOHCKO 3aBeliTame. [IpBHU ce jaBiba Kao MOCeana
nocTojehrx KoBaHHIIA, Kao IITO Cy TUTHTATHA KIMOBHHA U IUTHTAIHO Hacnele.
OTyna He Yyad MITO e y JINTEPATYPH M0jaM JTUTHTAIHOT 3aBElITalkha KOPUCTH
JIBOjako. Y MPBOM 3HAYCHY CIIY)KH Jla CE 03HAYHU MTPEHOC T3B. AUTUTAIHUX J100a-
pa myTeM 3aBeliTama Kao MPaBHOT T0Cia, a Y IPYrOM Ce OJJHOCH Ha mocebaH
00JIMK 3aBelTarba KOju HACTaje YIOTPeOOM eIEKTPOHCKHX ajlaTKU U porpama.’
BuspHBO je 1a ce MpUJICB AUTUTATHY Y TIPBOM CITy4ajy OJTHOCH Ha ACTeKT caJip-
JKUHE 3aBCUITakba Y CMUCITY OUTUTAJTHUX I[o6apa Kao CHGHI/I(bI/ILIHOF npeameTa
HacnehuBama, 10K ce y Ipyrom ciaydajy OH OJTHOCH Ha (popMy 3aBeliTama. Mu-
ILJbEHa CMO JIa TIPBY CUTYaIUjy Tpeba mocMarpar Kao ciaydaj AUTHTaTHOT Ha-
cieha, a 1a moj| MojMOM JUTUTAITHOT, OJTHOCHO €JICKTPOHCKOT 3aBelITama Tpeda
nojipazyMeBaT (popMy 3aBeliTama. Y U3HETO] KOHKYPEHIU]H, IPEIHOCT Tpeda
JIATH JIPYTOM TIOjMY, jep Y TOM CMEpy HJIe J0CcaIallbha 3aKOHCKA PEryiaTuBa oJi-
pehenor Gpoja npxkasa.* icroBpeMeHo, y HAaIllMOHATHOM TIpaBy Beh mocToju enex-
TpOHCKa opma inter vivos yroBopa U yrnorpeda TepMHUHA MONYT €JIEKTPOHCKOT
HOTITHCA ¥ eJIEKTPOHCKOT IOKYMEHTa, 1a 01 Kopuiheme TepMUHA eISKTPOHCKOT
3aBellITarba, Je3HYKH ImocMaTpaHo, OuiIo y ayxy Baxkehe perynaruse.’

Ocum Tora, Tpeba UMaTH Y BUJIY U UNEECHUILY JIa CE JeJIHO 3aBeITAhE HA3HU-
Ba CNICKTPOHCKUM HE CaMO KaJia je TeXHOJIOTHja KopulihieHa y TPUIIPEMH, OJTHO-
CHO M3paJiv 3aBellITama, Beh 1 kaja je oHa kopuiiheHa MPUINKOM W3BpIIaBamba
3aBelTarmba, OJIHOCHO HEeroBOT YyBama.® Crora ce Hajuerrhe mpuberaBa HajIIupeM

2 Bunetn npe ceux: C. Hergenrdder, Testieren 2.0: Errichtung eines digitalen eigenhiin-
digen Testament mittels Touch- oder Smartpen?, Zeitschrift fiir Erbrecht und Vermogensnachfolge
(ZEV), vol. 25, 1/2018, 8.

3 1. Sasso, Will Formalities in the Digital Age: Some Comparative Remarks, The Italian
Law Journal, vol. 4, 1/2018, 171.

4 Cae npskaBe aHTIIOCAKCOHCKOT MIPABHOT CHCTEMa KOje TT03Hajy 3aKOHCKY PeryJiaTHBY 3a-
BElITara CACTaBJHEHOT Y SJIEKTPOHCKOM OOJIMKY ONTHPAJIE Cy 34 [10jaM €JIEKTPOHCKOT 3aBEIITaba,
onHocHO ckpaheHo, e-3aBemrama (E-will).

5 3a apryMeHTalujy 3aliTo je MPUXBATILUBH]H TI0jaM EJICKTPOHCKOT 3aBEIITarba, BUIIE BU-
netu kox: M. Kimberly, Technology and Wills — The Dawn of a New Era, COVID-19 special
edition, STEP, 2020, 25.

%M. Kimberly, op. cit, 23.
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CXBaTamy I0jMa EJICKTPOHCKOT 3aBEIITama, Kao 3aBeIITamka Y UHijeM ce HacTaja-
Iy KOPHCTE EIEKTPOHCKU MeITUjyMu.’

1.2. O0JHK eJIeKTPOHCKOT 3aBellTamba

Y aMepuuKoj IMTEPaTypH Cy IPUCYTHE KIIACU(PHUKAIU]E PA3TUIUTUX THUIIO-
Ba CIICKTPOHCKHUX 3aBEIITAA.

[Ipema jenHoj on mojena, eNeKTPOHCKA 3aBEIITaka C€ MOT'Y CBPCTATH Y TPH
Kareropuje: offline enekTpoHCKa 3aBelITama, online eJIeKTPOHCKA 3aBeITamba 1
ENEKTPOHCKA 3aBelITamba KBaTU(GUKOBaHOT cTaparesba (custodian).? Tlpsa HacTajy
yIIoTpeOOoM eNeKTPOHCKOT ypehaja, moTnucana ¢y of ctpane oyayher 3aBemira-
or1a, OUJI0 pyKoM, OuiIo yrnorpedoM HEeKor o moctojehnx 00uKa eeKTPOHCKUX
MOTITHCA, Te CauyBaHa Ha COMICTBEHOM EJICKTPOHCKOM ypehajy. YrinaBHoMm HECY
ofmTamnana, Beh cy ocTaBibeHa y CBOM H3BOPHOM, EJIEKTPOHCKOM OOJIHKY. YIIPaBo
npeu cirydaj y CAJl y KOM je OCTaBHHCKH CyJ IPH3HAO MYHOBaYKHOCT 3aBeIlITa-
Ha CacTaBJLEHOT y3 MoMoh WH()OPMAIIMOHUX TEXHOJIOTH]a OUIIO je 3aBEIITame
HaITMCaHO y3 ITOMON T3B. stylus WIH touch pen o0BKe, KopuITheHe 3a MICambe 10
eJIeKTPOHCKOM ypehajy urju ekpaH je 0CeTJbUB Ha JOJHD, TC SICKTPOHCKH IMOT-
MHCAHO OJI CTPaHE 3aBeIITaola y MPUCYCTBY 3aBenITajHux cBemoka.” Kom apyrux
je mpoIiec cacTaBJbarha UCTH, alld CEe TAKBa 3aBEITamha UyBajy MOCPEICTBOM
Tpehux nuna, kopuinhemeM BUXOBOT MEMOPH]CKOT KanaruTeTa (T3B. cloud Mme-
MOpHja), OTHOCHO CJIam-eM 3aBelliTamha KOMIaHujaMa Koje Ha ce0e mpey3nMajy
00aBe3y eNeKTPOHCKOT YyBambha. 3aBelTaiall, 1o mpaBuiTy, odeKkyje aa he My 3aBe-
mTambe OUTH TOCTYIHO online kaga My kKacHuje 3atpeda. [loceamy kareropujy
mpeMa HaBeJICHOj MOJICTTH YMHE 3aBelITama re Tpeha muia, y3 HakHay, Pey3u-
Majy Ha cebe 11eo TIpoliec caunhaBamka 3aBelITama HyIehu leroB CTaH Iapau30-
BaHM TUII U KOja MOTY OMTH Be3aHa MOCCOHUM 3aKOHCKHUM mpaBuinma.'’

7P. Lamovec Hren, Will Formalities and Electronic Will, Collection of Papers from online
International Academic Conference of PhD. Students and Young Researchers, 2021, 271; M. Kim-
berly, op. cit, 22-26.

8 Developments in the Law — More Data, More Problems: What is an “Electronic Will”?,
Harvard Law Review, vol. 131, 6/2018, 1796-1801.

® Buj. onnyky cyaa y Oxajy, CAJl — In re Estate of Javier Castro, 2013-ES-00140 (Ohio
Court of Common Pleas, Lorain County, Probate Division) u3 2013. roqune. HaBeneno mpema:
Developments in the Law — More Data, More Problems, op.cit, 1800; Klasi¢ek, 21st Century Wills,
Pravni vjesnik, vol. 35, 2/2019, 39.

10 Tpeha kaTeropuja u3asuBa HajBUILE MOJEMUKE Y TAMOILIL0] JOKTPUHU. BUIICOH ucTHYE
na Beh Hatasexo pacnpocrpameHe MPUBaTHE KOMIIAHK]e KOje Kao ycIyry Hyjae moryhuoct online
CacTaBlbarba 3aBeIITamba, IPEACTaBIbajy IPETHY IPKABHOM 3aKOHOIABCTBY U IOMIPUHOCE U3a3H-
Bamy [PaBHE HECUTYPHOCTHU KOJI BEJUKOT Opoja rpahana. Komnanwuje mpencTaBsbajy cBoje ycuyre
Kao MyHOBaXXHe, jehTHHE U Op3e OIIHje, 32 PA3INKy OJ TPaJIUIHOHATHUX MocTymnaka. [Ipema
CTaBy ayTOpa, YKOJIHMKO 3aKOHO/IABAI[ OCTaHE HeM, PaCKOpak OM MOTao caMo Jia pacrte, cTBapajyhu
HeroBepeme Koz rpahana. Bua. J. C. Wilson, Electronic Wills: Why Would Georgia Choose to
Delay the Inevitable?, Mercer Law Review, vol. 73, 1/2021, 358.
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Hanaswse, mo3HaTa Cy u ayHo-BUIEO 3aBEIITamka, KOja MOAPa3yMeBajy CHU-
Makbe TIOCIIEIHE BOJhE 3aBEIITaona y JOpMH BUICO 3aIlKCa HITH [TIACOBHE MOpyke.!!
EnexTpoHCKHMM ce Ha3WMBajy M 3aBEIITamba 33 YHjy TyHOBAKHOCT CE 3aXTEeBA IPH-
cycTBoO ozapeheHor Opoja 3aBeITajHUX CBEIOKA KOjU HUCY (PU3NYKH IPUCYTHH ca
3aBEIITA0IEM Y TPEHYTKY cacTaBJbarha 3aBeIliTarmha Y UCTOj TPOCTOPHjH, Beh cy
,»IIPUCYTHH IIyTEM ayauo-BUACO Beze. Mel)yTum, Mulbema cMo 1a Tpeda pas-
JINKOBATH EJICKTPOHCKA 3aBeIITamka Kao MOTEHIIHjalTHy 3aceOHy opMy 071 CBEIO-
Yyera 3aBeIlTajHUX CBEA0OKA Ha JaJbHHY MTyTEeM ayaro-Bu3yeiHe Bese. CBenouemhe
3aBEITAjHUX CBEIOKA Ha TaJbUHY HUje moce0aH 00IUK 3aBelITama, HUTH Tpeda
na Oyze, Beh camo jenan o Moryhmx 3axreBa opMe 3aBellTama Koje Moxe Ou-
TH AUTUTaIN30BaHO. CXOMHO TOME, TUTAkE CBEA0UYCHA 3aBEIITAJHUX CBEIOKA HA
JaJbUHY IyTEM ayAHO-BU3YelHE Be3€ MOXKe OUTH MPUCYTHO K0 CIIOPHO MUTAKE
1 KOJ[ TPAJUIIMOHATHIX (DOPMH 3aBENITamba Koje Ce He CMaTpajy eeKTPOHCKUM. 2
Hajzan, roBopu ce u o 6nokueju (blockchain) 3aBemtarsuma 3aITHhEHUM SHKPHII-
jom. 3

W3 u3moxeHor je jacHo J1a ce paau O CYIITHHCKH pa3IuYuTUM CUTyalujama
KOje ce He MOTY IO/IBECTH Mox HCTH nojaM. [locMaTpaHo Ha HUBOY 3aKOHCKE pe-
ryJaTUBe, paJy ce 0 O0OIHIMMa KOjU TeIIKO Mory Outu o0yxBaheHu jenHoM 3a-
KOHCKOM HOpMOM. Pa3Jior 3a To Hanas3u ce y YMimbEeHHUIHN IITO Ce TI0jaM eJIeKTPOH-
CKOT 3aBelITamka KOPUCTH Kao jeaH odwiuu fiojam (IOABYKIU ayTOpH), KOjH
CITyKH Ja, Kao IITO je Hampes Beh 1 HaBeIeHO, CBaKH OOJTMK 3aBEIITamha KOjH ¥
OMJI0 KOM CBOM CETMEHTY MMa J0IMpa ca YIoTpeOOM eIeKTPOHCKHUX Tomarara,
OKapaKTepHIIe K0 eNeKTPOHCKH.

2. 3AKOHCKA PEI'VJIATUBA EJIEKTPOHCKOI" 3ABEILITABA
Y VIIOPEJIHOM ITPABY

IMocToju HeKkomMKO MOTYRiNX BUJIOBA pearoBarma MPaBHUX CUCTEMA Ha U3HETY
npoOJieMaTHKY.

[IpuzHaBame nMpaBHE CHATre EIEKTPOHCKUM 3aBenTakbuMa Moryhe je moctuhu
JOHOIICHEM CIICI[HjaTHOT 3aKOHO/IaBCTBa Koje he 6utn mocBeheHo MCKIbYUHBO
MaTepHju eTEKTPOHCKUX 3aBEIITakha U FberOBIM JI03BOJbEHIM oOnninMa. Kpajme

1 HaBesieHu 00JIMK €IEKTPOHCKHX 3aBelITaha HAIIA0 ce Tpel cypoBuma Benca n KBuncieH-
Jla y BHIIIE CITydajeBa. 3a IIperyiesl 3Ha4ajHUX cIydajeBa u3 cyjcke nmpaxce: Developments in the Law
— More Data, More Problems: op. cit, 1799-1801, 1805-1806; xao u: D. Klasicek, op.cit, 35-39.

12 M. Kimberly, op. cit, 24.

13 Biiokyeju 3aBemTame 01 OUII0 3aBEIITarbe 3aMMCaHO Ha OJIOKYEjHY YHjH je IIHJb Pacro-
Jlarame KpUNTo cpencTBuMa. CBaku OJIOKYEjH 3amuc je mudpoBaH, JaTUPAH U HETPOMEHJBUB, jep
KaJia ce HEeIllITO jeAHOM YCKJIaAULITH Ha OOKYEjHY, HE MOYKe Ce HAKHAHO IIPOMEHUTH HIIH U30pH-
catu. Bug. B. J. Crawford, Blockchain Wills, Indiana Law Journal, vol. 95, 3/2020, 783-786.
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WCTH ITWJb IPXKaBe MOTY MTOCTUNY M M3MEHOM MOCTOjehnX 3aKOHCKHX OApenou,
kojoM he ce Beh ypelhenu oOnuiy 3aBeniTama NPUIATOAUTH JUTUTATU3AIN]H,
VHOIIIEH-eM OAToBapajyhux mpasuia omHOCHO cMepHHUIa. O0e anTepHATHBE ITO/I-
pa3yMeBajy 3aJpKaBame 3aTCUCHIX, TPAAUITMOHATHO cxBaheHnXx 00IuKa 3aBe-
mrama. Hajzaz, apxxaBe He MOpajy NMOKa3aTH CIPEMHOCT Jia ypee eeKTPOHCKa
3aBellITama, 3apxKaBajyhu nocrojehn HHCTUTYLHOHAIHNA OKBHP. MehyTum, u
Mope]] HaBe/IeHe YNLCHUIIE, Y TOjJEIMHUM O]l FbUX, HEKH OOJIMIIN 3aBeIlTamka ca-
CTaBJbEHU Y3 ToMOh HH(OPMAIMOHHUX TEXHOJIOTHja O MOTJIH TPOU3BECTH TIPAB-
Ha JIejCTBa HAa OCHOBY TyMauea Moctojehnx onpexada y TOM pasity, T IpuMe-
HOM IpPaBUJIa 0 KOHBAIMAIM]H PYIILJBUBOT 3aBELITamka, IPEMJIa ce Tazla He Ou
panuio o moceOHO mpu3HaTOj (POPMHU SIEKTPOHCKUX 3aBEIITArhA.

Hawnme, y eBpONICKO-KOHTUHEHTAITHIM IIPABHUM CUCTEMUMA, Y JJOMEHY 3a-
BEIITAJHOT TIPaBa, 3a Pa3iuKy O]l aHIJI0-CAKCOHCKOT MPABHOT CHCTEMa, 3aKOHOM
YCTaHOBJHEHO MPABHIIO KOJUM ce y oApeheHuM cirydajeBuMa MOXKe OApXKaTH Ha
CHa3M 1 (hOpMaTHO MamKaBO 3aBEINTarbe, Hije mo3HaTo.* Mmak, mocnenuniia dpop-
MaJIHUX HEJO0CTaTaKa U y €BPOICKO-KOHTHHEHTAIHUM MPaBUMa C€ Pa3induTo
TPETHPA, T€ Y HEKUM JIp)KaBaMa HeMOIITOBAhE yCcIoBa OpMe IMOBJIaYH HUIIITA-
BOCT IIPABHOT 110OCJIA, JIOK Y JPYTUM, OHA 3a MOCJICAUIy HMa pylLbUBOCT. [Ipu-
Mepa paau, mpema Hemauxom rpahanckom 3akouuky'® (Biirgerliches Gesetzbuch
— BGB) 3aBemiTame Koje He HCITyHaBa CBe yclioBe (popMe je HUIITABO, JIOK CYy Y
HAI[MOHAJIHOM 3aKOHOJIAaBCTBY 3aBelITara KOjUMa HUCY TIOIMITOBAHKU OOJIUK U
yCIIOBH TpeaBuljeHn 3aKOHOM, pynbuBa.'® Ctora, yKoinuko Ou ce mpe/ CprcKum
CyIOBHMaA I10jaBHJIO 3aBEIITAKE Y YHjeM Cy HACTajarby KOPUIITNEHH K TPOHCKHU
MEIUjyMH, OHO OM, MUIILJbEHA CMO, IIPOU3BEIIO MPABHO JEjCTBO, C TUM LITO OH
JUIE KOje UMa TIPaBHU MHTEPEC MOIJIO 3aXTEBATH HETOB MOHUIITA] Y 3aKOHOM
npensuherom poky.!” To Gu mogpa3zyMeBaso OLEeHY OKOIHOCTH CBAKOT KOHKPET-
HOT CITy4aja v 3ay3lMarbe CTaBa MMa JIM MECTa FeTOBOM ITPU3HAY K0 MYHOBAXKHOT
unu He.'® TIpeocTaje 1a ce cayeka Ha KOjU HaYMH he OCTABMHCKH CyJl I jaBHU
OeTeNHUK Kao TIOBEPEHHUK CyJia, TIOCTYITUTH KaJia ce TP/l ’hhMa M0jaBH 3aBellITa-
€ CacTaBJbEHO MOMONY TUTUTATHUX aJIATKH.

Kako npema cazHamnuMa ayTopa, 3aKOHOJIaBHA aKTHBHOCT Y MpaBIly yBohe-
Ha CJIICKTPOHCKUX 3aBelITamha HUje IPey3eTa HU Y JeIHO] IPKaBH KOja MpuIa-
Jla eBPOIICKO-KOHTHHEHTATHOM IIPABHOM CHUCTEMY, Y HapellHUM pelioBuMa he y

141, Sasso, op. cit, 178.

15 By, map. 125 Hemauxor rpalanckor 3akoHuKa, TOCTYTHO Ha: https:/www.gesetze-im-
internet.de/bgb/, narym mocete: 05.02.2024. ronune.

16 Bur. wit. 164 3akona o Hacnehusawy Cpouje, ,,Cr. tnacnux PC”, 6p. 46/95, 101/2003 — o~
nyka YCPC u 6/2015, y naseem tekery ckpaheno: 30H Cpouje. Cpricku 3aKOHO/IABAIl je CMaTpao
Jla ce OBaKBUM HEAOCTAIMa MoBpelyjy mojequHauHu, a He OMIITH HHTEPECH.

17 Bua. ui. 164, 165, 168 u 170 30H Cp6uje.

18 P. Lamovec Hren, op. cit, 273.
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KpaTKUM IpTaMa OWTH M3HETa peryjaTHBa eNeKTPOHCKUX 3aBelITama yHYTap
AHTJI0-CaKCOHCKOT IPAaBHOT CHCTEMA KOji 3aKOHCKUM ITyTeM ypelyje oBo muTame.

2.1. AHIJIO-CAKCOHCKU NMPABHU CHCTEM

1975. rogusne, npodecop Llon Jlaur6eju (John H. Langbein) ca Jejna o0jaBro
j€ YIaHaK y KojeM je y Be3H ca (hopMaTHOCTHMA 3aBEIITarha, 10 IPBU Ty T U3HE-
TO CXBaTambe IIPeMa KOjeM Ce OHE He MOPajy YBEK IOIITOBATH, T€ Ja CY Y BEIIUKO]
MepH 1 HenoTpeOHe. tberos mpuctym Ha3BaH je substantial compliance — 3Ha4aj-
Ha ycknahenoct. Pagu ce o uneju ,,ja ce ocnamameM Ha KPUTEPHjyM OUTHE
yckialleHOCTH H3paXkeHe 3aBelITajHe BOJbE ca HAMEPOM OCTaBHOIIA MOT'Y TIpeBa-
3uhu popmanuu Hepoctanu. ! Micte roauHe Kajaa ce 1mojaBuo diaHak, JyskHa
AycTpanrja yCBOjHIIa je joIT TPOTPECUBHUJU TIPUCTYII y CIydajeBUMa y KOjuMa
ce mpej CyJJ0BUMA T10jaBUII0 POPMAITHO MaEkKaBO 3aBEIITAE, KOJU j& BPEMEHOM
o010 Ha3uB — IPaBUIIO ,,0e3a3iene rpemke (harmless error doctrine). YnHMIO
ce z1a je u JIanrOejH NpuxBaTHO AOKTPUHY HACTaly y AyCTpaliiju, Kao joul He-
¢dopmanuunju npucty.?’ IIpaBuio ,,0e3a3/eHe TpemKe CIyKH 1a OAPKH Ha
CHAa3M U 3aBELITam-E KOje HHje UCITYHUIIO CBE (DOpMaliHe yCIIOBe 3a yHOBAXKHOCT
KaJla OCTAaBUHCKH CYJI, HA OCHOBY JIOKa3a, CTEKHE jacaH ¥ HEMPOTUBPCUYAH CTaB
J1a je MpeoueHH TOKYMEHT MOCIIe/iba BoJba ocTaBronia.” TpernyTHo 12 amepud-
KUX JIp)KaBa MMpUXBaTa HABEACHH KOHIICTIT OCUTYypaBajyhu oxpehena nuckperu-
OHa oBJTalicHa OCTABUHCKOM CyJly y CJIy4ajy Mporjaiietkha (PopMaHO MabKaBOTr
3aBermTama. YWHY ce N1a je ocliamarmke Ha JOKTPHUHY ,,0€3a3JIcHe TpemKe’ yma-
U0 TOTPeOY 3a JIeTaJbHUM PEryIUCamheM eICKTPOHCKOT 3aBelITama, jep je oHa
oMmoryhmra fa ce 3aBenTama Koja HUCY Y MOTITYHOCTH y CKJIaay ca popMaTHIM
3aXTeBUMa TPETHPAjJy Kao BaJUIHA, YKIbY4yjyhu Ty ¥ 3aBelITamka HacTaa elieK-
TPOHCKHUM ITYTEM.

Mebhytum, npu3HaTa TOKTPHHA HUjE CIIpeUnIa MojeAnHa 3aKOHOAABCTBA JIa
W 3aKOHCKHUM ITyTEeM ypeJie MUTamke eJIEKTPOHCKHUX 3aBelTama. Komucuja 3a
cTBapame yaudopmHor npasa (Uniformn Law Commission — ULC) je 2019. ro-
JIUHE U3Hela IpeIor, Ha3uBajyhu ra JeqnHCTBEH! 3aKOH O eJIEKTPOHCKOM 3aBe-
wrrawy (Uniformn Electronic Wills Act — UEWA).>> UEWA, kao HeobaBe3yjyhu
aKT 3a CaBe3HE aMepUIKe IpKaBe, HACTOJH J]a 00JIaCT 3aBEIITajHOT HaclehuBama

19 J.H. Langbein, Substantial Compliance with the Wills Act, Harvard Law Review, vol.
88, 3/1975, 489 ft.

20 B. J. Crawford, Wills Formalities in the Twenty-First Century, Wisconsin Law Review,
2019, 278.

2I'S. Riegelman, Conveying Estate Planning to the 21st Century: Adoption of Electronic
Wills Legislation, University of Saint Thomas Law Journal, vol. 18, 1/2022, 211, 212.

22 TekcT akTa JJocTyTaH Ha: https://www.uniformlaws.org/viewdocument/final-act-60?Com-
munityKey=a0al6f19-97a8-4f86-afcl-blc0e051fc71&tab=librarydocuments, garym mocere:
24.01.2024. roaune.
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yBeZle y AUTHTAITHO 100a, Te 1a yjeHaun 3aKOHO/IaBCTBA PiKaBa, HICTOBPEMEHO
BoZiehu pauyHa 0 ouyBamy MPaBHUX Mepa 3alITUTE KaKO OM ce OCHTrypasa ayTeH-
THYHOCT 3aBemiTama.” CIIOMEHYTH aKT je YCMEPEH Ha TO Jia TOCTojehu TpaIuiy-
OHAJIHU 3aXTEBH Y MOTJIEAY TyHOBaKHOCTH 3aBEIITAba, a KOje YHyTap aMepHYKOT
MPaBHOT CHCTeMa YHWHE THcaHa (hopMa, TTOTITHC 3aBEIITaona 1 00aBe3HO MPHUCY-
CTBO 3aBEILITAJHUX CBEJOKa, Oyay cauyBaHu. [IpBHM M3a30B KOjH je MMaJa pagHa
rpyma orjiefao ce y HauuHy ymoao0JsbaBama yciioBa KOju ce THUe TucaHe popme
ynotpebu eneKTpoHCKuX ypehaja. 3ay3er je cTaB Ja 3aBelITame CacTaBJbEHO Y3
moMoh eTeKTpoHCKOT ypehaja Moyke OUTH ITyHOBaYKHO YKOJUKO j& OHO €KBHBAJICHT-
HO [THCAHOM TEKCTY, OJTHOCHO YKOJIMKO j€ YHTJBHBO Kao TeKCT.>* CTora eleKTpOHCKO
3aBeITamke MOKe OUTH CBaKH JOKYMEHT KOjH j€ HaCTao y Iporpamy 3a oopamy
TEKCTa KOju MOCTOjH Ha pauyHapy min MoOusiHoM Tenedony. Takole, 3aBemmtanarg
MOJKE JIa KOPUCTH padyHapCKH MPOrpaM KOjU ce aKTHBHPA TIIACOM KaKo OW JTHK-
THPAO 3aBEIITAbE, CBE IOK pauyHap MpeTBapa U3roBopeHe peun y Tekct.?’> C apy-
re cTpaHe, usBan UEWA perynatuBe ocTaly Cy ayJIu0 U BUJIEO 3aMUCH MTOCIIEHHE
BOJbE, @ UCTHU CTAaB je 3ay3eT U y MOTJIely cacTaBjbarba 3aBellTama y3 moMoh
padyHapckor koza.? Haj3as, Basba HAIIOMEHYTH J1a M3JI0KEHN KOHIIETIT KOjH MPY-
»ka MoryhHocT ynorpe0e nocturayha HHQOpMaMOHUX CHCTEMa, He UCKIbydyje
HMCTOBPEMEHO M MOTYRHOCT ymoTpebe TpaJulHOHATHUX BUOBA CAauHhaBamba
3aBelITakba, Kao [ITO Cy MUCAE OJIOBKOM 110 manupy.?’ Y morsiemy Apyror ycio-
Ba — MMOTITKCA 3aBEIITAOIA, I03BOJbEHA je U yrmoTpeda eleKTPOHCKOr MoTmuca.?s
HamocneTky, mTo ce Th4e Mocieamer yeiaoBa Koju ce orfeaa y 00aBe3u IpucycTBa
3aBEIITajHUX CBEJOKA, KA0 MyHOBAKHA aJITEPHATHBA FHUXOBOM (PH3UIKOM ITPH-
CYCTBY MpeaJioKeHa je 1 MOryNHOCT BUPTYEIHOT ,,[IPUCYCTBA" Ty TEM ayIn0-BH-
neo koHpepenujcke Bese.”’ McToBpeMeHo, YBEIEHA je U 3aMeHCKa MoryhHoCT
noTBphuBama aKTa Ha JaJbUHY OJf CTPaHE jJaBHUX OCNIS)KHUKA Y TPEHYTKY Kaja
cy cactaBibeHa. [locmenuano, jaBHN OeneXHUIHN he OUTH YKJBYUYEeHH y TIPOIIEC
cacTaBJbamba EJICKTPOHCKHX 3aBEIITama, jep he ce iuxoBa peakiuja 3aXTeBaTH

23 S. Riegelman, op. cit, 210.

24 S. Brown Walsh, T. P. Berry, Electronic Wills Have Arrived, Estate planning and taxati-
on, 12/2020, 15.

25 S. Riegelman, op. cit, 213.

26 JemuHa CONyLIMja 3a ayIMO OJIHOCHO BUJIEO 3aBEIITAA Y CMUCIY HBHXOBE ITYHOBAKHOCTH
jecre 1a ona Oy/1y YMT/HUBA y MOMEHTY MOTHHCHBamba. To OU ce MOTJIO MOCTHhY TPAHCKPHUIIIIHAjOM,
10 Koje Ou Mopalio nohu npe nornucuBama. Bun. S. Brown Walsh, T. P. Berry, op. cit, 15.

27S. Riegelman, op. cit, 213.

28 Ibid, 215; S. Brown Walsh, T. P. Berry, op. cit, 15. Y Be3u ca 06aBe30M MOTIHCHBAbA
3aBelITama O] CTPAHE 3aBEIITa0la, AHTJI0-CAKCOHCKO MPAaBO MOKa3yje jeAHy CrelupuIHOCT y
OJTHOCY Ha €BPOIICKO IPaBO, KOja ce Orie/ia y TOME J1a Ce Ha 3aBEUITabe MOJKE TIOTIIHCATH U APYTO
nutie no opamrhery 3aBemtaona. 3a nperieq GopMalTHUX MPEIyCIoBa YHYTap aHTJI0-CaKCOHCKOT
MpaBHOT cucTeMa BuaeTH Buiue koa: M. Kimberly, op. cit, 5-9.

29 S. Brown Walsh, T. P. Berry, op. cit, 15.
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0/IMax, OJIHOCHO HEMOCPEaHO MO cacTaBibamy.’’ [Topen mOMEeHyTHX pelieha,
UEWA 3anpxaBa u JOKTPUHY ,,0€3a3JIeHe TpeliKe’ y JOMEHY eJIEKTPOHCKUX 3a-
BelTama.’!

UEWA je TpeHYTHO Ha CHa3HW y HEKOJMKO aMEPUUKHUX JpPiKaBa U OKpyTra:
TIpBa Koja ra je yCBOjuIIa je Omita nmpxaBa JyTa, a TOTOM Cy ycienuie Apu3oHa,
Onopuna, Ununouc, Munaujana, Mepunena, Hesana, Bupnunuja, Ajaaxo, Mu-
Hecota, Komopano, CeBepHa Jlakota, Bammuarton, okpyr Korymo6uja n JleBuuan-
cka octpsa. [lopen HaBefeHUX, TIOjeTUHE APKABE CY JIOHENIE CONICTBEHY 3aKOHCKY
peryJaTuBy KojoM ypelyjy muTame eIeKTpOHCKUX 3aBemTama. On jyma 2023.
rojauHe, 14 amepuukux apxkasa, ykJbyuyjyhu u okpyr Konymoujy u JleBnuancka
OCTpBa, 103BOJhaBa 3aBEIITA0IINMA J1a KPEUPajy eIeKTPOHCKA 3aBemTama. Me-
hyTum, u Ta moceOHa 3aKOHCKA MTPaBUIIa C€ Y BEIMKO] MEPH 3aCHUBAjy Ha pellie-
BHUMa Koja ¢y npeasuheHa yHupOpMHUM aKTOM, y3 TI0jeIHA, Mamba Wi Beha,
ojicTymama.>

VY neny AOKTpWHE KOja 3ay3uMa CyIIPOTaH CTaB UCTHUYE Ce JIa CE PaJIX O HO-
BHHaMa Koje ¢y BehMHCKOM Jiefy CTaHOBHUIIITA HEIIO3HATE U CTPAHE, T Ja je
CBEJIOUCHHE HA TaJbUHY MOTOIHO 32 HEJIO3BOJbEHE yTHUIIAje Ha CAMOT 3aBerTaora.>
Melytum, yBek je Moryhe yHolIewhe JOMyHCKe oApeade, KojoM Ou mpuMeHa cBe-
Jouerha Ha TaJbUHY OMJia HCKJBYUCHA Y CITYUajy OCETJBUBHIX KaTeropHja 3aBeIiTa-
narna. Tako je y mpaBHOM cuctemy Dropujie jaBHU OSIeKHUK AYKaH J1a IOCTaBU
3aBEIITAO0IY MUTaka Ha OCHOBY KOjUX he yTBPAUTH HETOBO CTamke, Kako O o11e-
HUO JIa JIU Ce OJipeNi0e O CBEIOYUCHY Ha JIAaJbUHY MOTY PUMEHUTH Y KOHKPETHOM
cnydajy.>* Unnu ce 1a je 60jaszan y morieny mosehama 6poja CyICKHX CrIopoBa y
TIOTJICTY SIEKTPOHCKUX 00JTMKa 3aBelITama, Makap 3a caja, 0e3 ocHoBa. Y Apu-
30HH KOja peryJIuIle KOHKPETHO nmutame ox 2019. roguue, HUje OWUII0 HUjeqHOT
clly4aja U3BpIlCHa eJeKTpoHCKe (hopMe 3aBernTama.> McTa je curyanuja u 'y
IPYTUM aMEpHIKHM AprkaBama. O0janrmenhe MoJke OUTH BPIJIO TPAKTHIHE ITPH-
pore, jep BehuHa 3aBemiTama Koja je U cacTaBJbeHa y MPETXOIHUX HEKOJIHKO
TOJIMHA, KOJIMKO Cy HOBH TIPOITMCH Ha CHA3W, HHUjE jOIT yBEK MpOTJIalieHa, ¢ 0031-
POM Jla TUIIA KOja Cy UX CacTaBUJIA jOII HUCY MPEMUHYIIA,

30 Ibid, 15; S. Riegelman, op. cit, 217.

31'S. Brown Walsh, T. P. Berry, op. cit, 14.

32 S. Riegelman, op. cit, 217.

3 B. Scott, op. cit, 200, 201.

34 Heka o1 muTama Koje jaBHU OENeKHUK TIOCTABIba CY: Jid JIH j€ 3aBELITANAIl [O]] Yy THIajeM
6110 KOje pore UITH aJIKOXO0JIa, /1 JIK BeroBo (GU3MYKO MIIH ICUXHYKO CTake HapyIlaBa bEeroBy
CIOCOOHOCT J1a 00aBJba HOPMaJIHE CBAKOJHEBHE aKTHBHOCTH, JIa JIH je TPEHYTHO y Opaky, 1a jin
MY je HEKO [IOMOTao0 y MPUIPEMH 3aBELITaba KOje MOTINCYje, T/Ie Ce 3aBeliTanal Hajla31 U Ja JId
ce jour HeKO Halla3u y MPOCTOPHUjHU ca HBHUM, Kao U J1a CIPOBEAE BU3YEIHY MPOBEPY MPOCTOPH]E.
Bun. ogpendy 117.285 Craryra @nopuzae u3 2021. rogune, noctynHo Ha: https:/www.flsenate.
gov/Laws/Statutes/2021/Chapter117/All, narym nmocete: 20.02.2024. ronuHe.

35 S. Riegelman, op. cit, 224.
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Y Enrneckoj u Bency 2017. romuse Takole je 3amovera pedopma 3aBenITajHor
npasa, Koja ce u3Mely octasnor ornena y oMmoryhaBamwy caunmbaBama eleKTPOH-
CKUX 3aBelTama. HakoH ogpikaHe jaBHE JUCKYCH]je, IUJb je na modeTkom 2025,
roauHe Oyzae o0jaBjbeH KOHaYHM M3BewTa) Komucuje, y3 HanpT 3aKoHa Koju Ou
yBeo n3MeHe y rocTojehe mpapo.3¢ Mako mojeinHu ayTopy cMaTpajy Ja ce o ycrie-
IIHOj U3MEHH 3aKOHOJAaBCTBA MOKE TOBOPUTH CaMO KaJa eJeKTpOHCKa Gopma
3aBelTama y MOTIIYHOCTH 3aMeHH 1mocTojehe,” MUIIIBEeRma CMO J1a je OBO CTaHO-
BULITE Y onpeleHoj Mmepu npeHarsbeHo. M aeja MoaepHu3anuje 3aBeTajHor npa-
Ba HHjE J1a YKHHE BEKOBIMa yCTaHOBJhaBaHe (OPMaTHOCTH, Beh 1a nX BpeMEHOM
NpHOJIMKY HOBUM M3a30BHMA Y APYIITBY, TAKO JIa ICTUMa MOT'Y Jia C€ TIpUJjIaro-
ne. HamMme, HUTIIE Y CBETY HUje 3a0€IeKEHO Ja ce MMPaBHUM ypehemeM eeKTpOoH-
CKHUX 3aBellTama yKujaa 0Ouio koja apyra, seh nocrojeha gopma 3aBemrama.

3. EJIEKTPOHCKO 3ABEILITAKBE V CPIICKOM ITPABY —
DE LEGE LATA I DE LEGE FERENDA

Jomahu nmpaBHU cUCTEM KapaKTepHIle KOHKYPeHIHja 00I1Ka 3aBelTama,
jep je 3akoHoM o HacnehuBamy CpOuje peryIucaHo ak IeBeT 00JIMKa 3aBerTarma. >
MeljyTum, Baxxeha perynaTiBa He M03Haje eNEKTPOHCKO 3aBEILTAbE.

3.1. [IpuBaTHH 00JIMIU 3aBEIITAKA

VY penoBHe npuBaTHE 00JIKKE 3aBELITabA CIAIAjy CBOjepyUYHO (0sorpadcko)
Y TIICMEHO 3aBelITame Mpel cBeonnmMa (amorpadcko), jep MPHINKOM BHXOBOT
cacTaBbama HHje HEONXOAHO MPUCYCTBO CIYKOCHUX JIMIA, HUTH je MOryhHOCT
CaYMbaBamha HCTHX YCIIOBJLCHA HEKMM BaHPEIHUM HITH U3Y3€THUM OKOJTHOCTHMA.
VY cnydajy HacTynama ClIOMEHY TUX U3Yy3€THUX OKOJIHOCTH, KOje Ce OIIe/Iajy y Ha-
CTaHKY M3HEHAJIHE M HETIOCPE/THE OMTACHOCTH 10 JKUBOT, Moryhe je cactaBibame 1
YCMEHOT 3aBellITama, Kao Tpeher 3aKOHOM MTPH3HATOT 00JIMKa PHBATHOT 3aBEIITamba.

VY norneny GopMalHUX 3aXTeBa, KOJI CBOjepYUYHOT 3aBEIITaka 3aXTeBa CE
J1a JIMIIE CBOjepyYHO HAIHIIIE TEKCT 3aBEIITamba, Kao U JIa Ce CBOjepyYHO MoTnuiie.>

36 Buy. usBewraj [pasue komucuje (The Law Commission), noctynHo Ha: https:/lawcom.
gov.uk/project/wills/, narym mocete: 18.02.2024. roguxe.

37 3anpikaBarbe noctojehie Ghopme 3aBerTama, MICAHOT 3aBEIITAbA TPE]] CBEI0INMA, CXBATA
ce ,,Kao HeJocTaTak CHTY31ja3Ma o/ CTpaHe 3aKOHO/IaBIa KOjH HH CaM He Bepyje y paBuiia Koja
Hamehe. Bun. B. Scott, op. cit, 200.

3V muTamy cy: CBOjepyTIHO 3aBEIITARE, THCMEHO 3aBELITAIbE TP/l CBEIOMNMA, CYACKO,
KOH3YJIapHO, MeljyHapoaHO, OpOJICKO, BOJHO, YCMEHO H jaBHOOECIC)KHIYKO 3aBemITame. Bu. 4.
84-113 30H Cpowje.

3 Bun. ui. 84 ct. 1 30H CpOuje. Y nomahem mpaBy, AaTHpame CBOjepYYHOr 3aBELITAbA
Huje obaBe3aH exeMeHT Gpopme. Bua. ui. 84 cr. 2 30H Cpouje. 3a aprymeHTe 3amTo Ou ra Tpe-
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MelytuMm, KojuM cpeAcTBUMA U KOjOM TEXHUKOM he 3aBermrTaiall To IocTUhu,
3aKOHOM HHje nmpenusupaHo. HaBenena ogpenda y nomahoj HOKTpUHU cTOTa CE
TyMauu Ha IIUPH HAYUH. Y TOM CMHCITY, CMaTpa ce Ja UCIYHEeHe IPBOT CIIoMe-
HYTOT eleMeHTa popMe MOCTOjH HE caMO OHJa KaJla 3aBellTaiall Halmuiie TEKCT
3aBellTalka CPEJACTBOM 3a MHCAKE Ha Manupy, Beh U oHJla Kaja Ou OH KPBJbY
HaIKcao CBOjy U3jaBy MOCIENHE BOJbE HA TEKCTHIY WU YKOIUKO OU TO yUHHHO
kpenom Ha Tpry.*’ Y cBeTiy HHPOPMAIIMOHUX TEXHOJIOTHja, MOCTABHJIIO CE TUTa-
€ MOJKE JIU C€ Y3€TH Ja je CIOMEHYTH (OpMaliHU YCJIOB UCITYH-CH U OHAA KaJa
Om 3aBermTajall eJIeKTPOHCKOM OJIOBKOM HAITHCAao CBOje 3aBEIITame Ha ypehajy
KOjH je KOMMATUOWIIAaH ca TIOMEHYTOM OJIOBKOM.*!

Kao rmaBHm apryMeHTH 300T KOjHX Ce OBakBa MOryhHOCT ozxbairyje, HaBoae
ce omacHocT of (hajcu(pHUKOBama CacTaB/bEHOT 3aBEIlTaba 1 HEeroBe 3JI0yNoTpe-
0e, ka0 1 mpobIIeM CKIaANIITeRHa.*> V morieay mocTojama CyMIbe O HaKHATHIM
M3MEHaMa 3aBelITama MI0CTOje JOCTYITHN MEXaHU3MU, KOjU MOTY J1a MOCITy Ke Ja
ce YTBP/IU Ja JIH je MpelaTH eJIEKTPOHCKHU JIOKYMEHT OPUTHHAIL, Ja JTH j& MEHhaH
M €BEHTYaJIHO, KaJia je HacTaja MmocieAma u3MeHa. To ce MoCcTHKe Ha OCHOBY
MeTaroJaTaka Koje CBaki KpenpaH JOKYMEHT uMa. JeqHa on MOoryhux TeXHHKa
je TeXHoJoruja ,,xemupama* (hashing) Koja KOPUCTH alropuTaM 3a KpeHpame
LjennacTBeHor MJI Opoja 3a cBaku pauyHapcku ¢aji, Ipu 4YeMy HUjeaH eJek-
TPOHCKH 3aMuC HeMa UCTY ,xemr (hash) Bpeanoct . JIpyru mpobieM OgHOCH

6aJi0 YBPCTHTH Ka0 CaCTaBHM JICO CBOjepyUHOT 3aBellTama de lege ferenda Bunetu Buie Kox: J.
Buauh, M. Koauesuh, O nmojeqnHuM muTamUMa 3aBELITAjHOT HacehuBama y CPIICKOM IPaBy
— de lege ferenda (I neo), 36opuuk panosa [IpasHor pakynrera y Hosom Cany, 1/2023, 171.

40y cMmucy u3HeTOr TyMadema BujieTn Buiie ko O. Autuh, 3. Banunosan, Komeniniap
3akona o nacnelusamy, Homoc, beorpan, 1996, 322; JI. Byphesuh, Uncturynuje Haciennor
npasa, [IpaBuu dakynrer y beorpany, beorpan, 2023, 129-131; J. Bunuh Tpunnuh, Onoipagpcku
u anoipagpcku weciwiamenini y cpiickom u yiiopegnom fipagy, 36opHux panosa [Ipasnor ¢pakyi-
tera’y HoBom Cany, 4/2016, 1256.

41V HeMa4Koj MPABHO] JINTEPATYPH, HABEJCHH O0JIHMK YECTO CE OCIOBJbaBa Kao Tabier 3a-
Bemtamwe — das Tablet-Testament. Bun. H. Grziwotz, Die Digitalisierung in Erbrecht, Monatschrift
fiir Deutches Recht (MDR), 7/2023, 398, 399.

42'W. Baumann u J. Staudinger, Kommentar zum Biirgerlichen Gesetzbuch, (Fn. 6), § 2247
Rn. 37; W. Voit u W. Reimann, M. Bengel, J. Mayer, W. Voit, Testament und Erbvertrag, 2015, §
2247 BGB, Rn. 14. Aytopu HaBojie /1a 3aBELITAKE CACTABJHEHO Y3 TIOMON Mporpama Ha maMeTHOM
ypebajy jou yBek ocTaBiba JOBOJBHO IPOCTOPA 32 MAHHITYJINCAE CAJIPIKITHOM 3aBeIlTaba U Ja
ce 0 noziBohemwy 1oj CBOjepydHy (OpMy MOKE TOBOPHTH TEK OHJIA KaJia ce OCTUTHY CUT'Y PHOCHH
CTaHJApAH, TAKO Ja He OCTaHE CyMmba y Morieqy MoryhHOCTH HASHTH(HKANM]jE 3aBeIITaona 1
YULCHUIIE J]a Ce 3aUCTa PaJy O IEroBoj ayTeHTHYHO] IOCIek0j Bosbu. HaBeneno nmpema: P.
Scholz, Digitales Testieren — Zur Verwendung digitaler Technologien beim eigenhdndigen und
Nottestament de lege lata et ferenda, Archiv fiir die civilistische Praxis (AcP), vol. 219, 1/2019,
105. CynpoTaH cTaB y MOTJIeAY H3HAJAKEHa pEIlIcha 32 YTBPhHUBaKkE ay TeHTHYHOCTH TTOCIIEAHE
Bosbe: H. Grziwotz, op. cit, 398.

$R. C. Losey, Hash: The New Bates Stamp, The Journal of Technology Law & Policy, vol.
12, 1/2007 na mrra ynyhyje: J. Wilson, op. cit, 361.
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Ce Ha CKJIAJIUIITEHE, jep HaMepaBaHO pacIojiarame 3a cliydaj CMpTH Tpeba 1a ce
YyBa 1y’KH BPEMEHCKH MEPUOJ, a yciie] Op3uHe pa3Boja HH)OPMALMOHUX CHCTe-
Ma, IPOTEK BPeMEHa HeKajla MOXeE Ja pe3yJTUPA YHEHLCHHUIIOM JIa Cy CaJpKUHa
3aBellITama WK TSIICCHU HOCAu Ha KOM je MOCJIe/[ha BOJba CauyBaHa HEUNTIHUBH,
OIHOCHO HEKOMIIATHOMIIHY ca HOBUM ypehajuma.** MelyyTum, ronrHama yHasza
CMO CBEIOIM AUTHUTATIU3AIM]E TATUPHUX apXUBA U HACTAHKA SJICKTPOHCKUX 0a3a
MojIaTaKa, Tako Jia Ce ¥ 3aBelITamka MOT'y YCIIEITHO CaqyBaTH O] ,,3y0a" BpeMeHa.

[lojennHu ayTopy Yak UCTUUY Ja TEKCT HACTAO YMOTPeOOM stylus ONoBKe
HEMa CBOJCTBO MUCAHOT TeKcTa. [IpemMa BIXOBOM CXBaTamy, MMUCAKE 110 eKpaHy
HUje MMHUCake y IPaBOM CMUCIY Te peun, Beh ciame curnana ypehajy koju norom
PENPOAYKYje PYKOIHC Kpo3 KOHBEP3Hjy Y OMHAPHH HU3 KOJH j€ TI0 CBOjOj TIPUPOIH
MPOMEHJBHB H BHME CE JIAKO MOXKe MaHumyucati.> MelyTim, ako je enekTpoH-
cku ypehaj momobaH ma peasHo U MpEenu3HO 3a0eIeKH HeUrje MIcambe, OHIa He
01 OMJI0 CMETHE J1a Ce TaKBO MUCAE CMATpa PYKOIHCOM Y CMUCITY CBOjepyYHOT
3aBemTama. [Ipoaykiija pykomnuca 01, Kao Uy ciIy4ajy pyKOM HAITUCaHOT TEK-
cTa, Morja fa OyJie MoABPrHyTa BEeIITauey Koje OM y CBAKOM KOHKPETHOM CITy-
Yajy MOTJIO []a OCUTYpPa ay TEHTHYHOCT pyKomnuca.*® JIoBosbHa 3a1ITHTA O] 3710y TI0-
Tpebe Moxke ce 00e30eJUTH YHHEHUIIOM J1a je ypehaj peoBHO 3amTuheH J03MHKOM
y BUJIy OTHCKA IPCTa KOPUCHUKA, TpU ueMy Ou Behiem cTeneny npaBHe CUTYypHO-
CTH JIOTIPUHETIO U KaJa OM ce camoj arIMKalMju Y K0joj je CacTaBJbeHO 3aBEIITAE
MOTJIO TIPUCTYTIMTH CaMo y3 ToceOHy 103uHKy.*’ Takolje, MoriIo 61 ce HHCHCTH-
partu Ha I0JaTHO] HIICHTH(UKAIIU]U 3aBEIITa0IIa, ClIPaM HEKOT OHOJIONIKOT aACTICK-
Ta HEroBe JUYHOCTH, Kao IITO je Tpeno3HaBame 00je Tiraca Uin JINIa, jeInH-
CTBEHOI' OTHCKA MPCTa, CKEHUParha MpeXibaue U CIInYHO.*® VI3HeTHM paamama,
OTHOCHO CHTYaIlHjaMa Ce TIPOCTOP 3JI0YTIOTpeOe CBOAM Ha PEIAOBHY MepY, CBOjCTBE-
HY U YOOMUYajeHHM OOJIMLMMA 3aBeIlITarba.

YKonnKko 61 ce MOrJia yTBPAUTH ay TCHTUIHOCT THCakha, KPo3 Tope HaBele-
HE HAYWHEe, YMHHU Ce JIa OM Ce TIO3UTUBHOIPAaBHA HOPMa MOTJIa TyMadyUTH Ha HAYMH

44 T. Pyphuh Munomesuh, Enexitiponcku iiecitiamenin, 300pauk pajgosa — CajaimbocT
u Oynyhnoct yenysxHor npasa, Kparyjesam, 2022, 410.

4 Bugeru Buuie o tome ko: G. Navone, Instrumentum digitale. Teoria e disciplina del
documento digitale, Milano, 2012, 186-187, naBeneno npema: 1. Sasso, op. cit, 187.

46 M. Stilinovi¢, Testamentary Dispositions in the Context of Global Pandemic, EU and
Comparative Law Issues and Challenges Series (ECLIC) —vol. 5,2021 : EU 2021 — The Future of
the EU in and after the Pandemic, 515; P. Hren, The Forms of Wills in Slovenian Law and the
Possibility of an Electronic Will, Pravni Letopis, 187/2017, 198.

47 P. Scholz, op. cit, 105.

48 T. ‘Byplhuh Munoruesuh, op. cit, 411, 412. Y pamy ce yBOIM HOBH IOjaM — MOjaM 3aKOHCKOT
CJICKTPOHCKOI TECTAMEHTA, KA0 MPE/JIOra HOBOT 00JIMKa 3aBelITaba KOju ce Ae(HHHUILIE Kao 110-
clemba BOJba ,,HAUCAHA, KpenpaHa H YCKJIaAUIITeHa Y (OPMH eJIEeKTPOHCKOT 3amuca.” dopma
€JICKTPOHCKOT 3aIIHCa HYKHO MOIpa3yMeBa YHOIICHE IaTyMa U eJISKTPOHCKOT MOTIHCA 3aBelITa-
ola Kao HheroBe cacTaBHE JICNIOBE, JOK HCTOBPEMEHO YKJbyUyje HajMambe je/IHY ,,KaPAaKTEPUCTHKY
ayTeHTHU(UKalLKje OCTaBUOLA™.
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KOjU HE MCKJbyJyje MOTYNHOCT cacTaBibarba CBOjEPYTHOT 3aBEIITamkha Ha eJeK-
TpoHCKUM ypehajuma. Takole, ynorpeda JUrHTaIHUX OMaraja Kao 1ITo je stylus
He yOp3aBa caM IpOIIeC IMIcarba, TAKo JIa j€ U 3alITHTA 0T OP30IIICTOCTH ITPUITH-
KOM HeTOBOT CaunibaBamba ocurypana. CaMoM 4MHY cacTaBjbarba 3aBelITarba
MOKJIAFaJ10 OU ce JIOBOJHHO TMaXKIbe, KA0 U KaJla ce UCIHCYje PYKOM Ha Marupy,
na 6u ynosopaajyha ¢pyHKIHMja popMe U y cllydajy IHcama Mo eIeKTPOHCKOM
ypehajy takohe 6ua 06e36ehena.*’ AnrepuarusHo, y 6yayhHOCTH GH ce MOTIIO
pasMUCIUTHU O yYBohemwy noceOHe GopMe 3aBelTama y3 CBOjepyUHy WIH Mpej-
BHCTH TTOCEOHY TOJIBPCTY CBOjEpPYUHOT 3aBeIITarma, yBaxkaBajyhu gomere u
3Ha4aj eNeKTPOHCKUX ypehaja.> 3!

VY morneny apyror GopMaIHOT YCJIOBa CBOjepYUYHOT 3aBElITamba, T0OCTABIba
ce MUTame MOryhHOCTH ynoTpeOe eneKTPOHCKOT MOTIHCA YMECTO CBOjepyYHOT
nmoTmuca. [Ipema 3akoHY 0 €IEKTPOHCKOM JOKYMEHTY, €IIEKTPOHCKO] HACHTU(DH-
KallWju ¥ yCIIyraMa off IOBEpeba y eJIEKTPOHCKOM MOCIOBAbY MOCTOjH HEKOITUKO
BPCTa eMEKTPOHCKUX MoTmHca. Obuuarn eNeKTPOHCKH MOTIHC? TIOTBphyje ueH-
TUTET MOTHHCHUKA U CAAPKUHY TOKYMEHTa, ajJi HEe MOXKe Jla 00e30e11 HBeroBy
ayTeHTHYHOCT, Ta je CAaMUM THM TIO/JIOkKaH 3loynorpedama. Haipegru enex-
TPOHCKH MOTIUC HACTAje Iy TeM online JOCTyIHHUX copTBepa, mpyxa Behu creneH
CUTYPHOCTH 07 00MIHOT, 00e30el)yjyhu mpoBepy ayTEHTUYHOCTH U TapaHTyjyhu
Ja je TOKYMEHT CTHrao OJ MOUIMJbaola JI0 MPUMAaola Y HeM3MEHEHOM OOJUKY.
Hamnocnetky, xearugpurxosanu eNeKTPOHCKH MOTITHC je 3aCHOBAH Ha TIOCECOHOM
KBaMH()UKOBAHOM cepTU(UKATY Koje u3faje jeqHo o onamrheHnx cepTuduka-
onux Tefaa y Cpouju.> O u3HETHX, 3a 3aBENITAjHO ITPABO O KOPUCTH MOXKE
OuTH camMo KBaJU(HUKOBAHM €IEKTPOHCKH MOTIHC, jep npyxka Hajsehu crenen

49 P. Scholz, op. cit, 105.

30 Crmano mpumehyje u H. Crojanosuh, Hacregno ipaso, lpasun daxynret y Hurry, Humr,
2022, 223.

51 Sasso uak pa3sMUIIIba y TIPaBIly pa3yMeBarba BUJICO 3aBEIITaba Kao crenupudsre hopme
CBOjepYYHOT 3aBEHITamba, KOjUM OH Ce MOCTUTA0 BUCOK CTETIEH CUTYPHOCTH Y MOTJIEAY ay TeHTHY-
HOCTH, T€ CMAabUO PU3HK O HEJ03BOJFEHOT yTHIaja Tpehux nuna, jep 61 BHACO 3ammKc MOrao sa
YKake M Ha HajMary HECUI'YPHOCT Ha JIUIY OJHOCHO Y IpKaiby 3aBEIITa0la IPHIMKOM H3jaBJbH-
Bamba MMOCJIEAkE Bosbe. [IpuToM OM 1 yCII0B AaTHpamba Morao ja 0y/ie HCITYbeH, jep ce KO/ CBaKOT
BHUJICO 3aITica JaTyM M BpeMe ay TOMAaTCKH 4yBajy. Sasso, op. cit, 190.

32 [Ipema 3aKkoHy, €JIEKTPOHCKHU MOTITHC jé CKYII MOJaTaKa Y eIEKTPOHCKOM OBIIMKY KOjU CY
MPUPYKSHH WM JIOTHYKH TIOBE3aHH ca APYTUM (MTOTIUCAHNM) MTOJANNMa y eIeKTPOHCKUM 00-
JIUKY TaKo Ja e eJIEKTPOHCKUM IIOTIIHCOM MOTBPlyje HHTErpUTET THUX MOJAaTaKa U UACHTUTET
notnucHUKa. Buj. wi. 2 ¢t. 1 tau. 20 3akoHA 0 €JICKTPOHCKOM JIOKYMEHTY, CJIEKTPOHCKO] UJICH-
TU(UKAI]U U yCITyrama of TIOBEPerha y eIeKTPOHCKOM IT0CI0Bamy, ,,Cr. tracnux PC*, 6p. 94/2017
u 52/2021.

3 Bug. ui. 2 cr. 1 tad. 29 u 30 3aKoHa 0 ENEKTPOHCKOM JOKYMEHTY, €ICKTPOHCKO] HJICH-
THOUKALKJU U ycITyTraMa oJ] IOBEPEHa Y eIEKTPOHCKOM MociioBamwy. Y CpOuju MOCTOjU HEKOTHKO
ceprudurannonux tena: JII,,Ilomra Cpouje”, Ilpuspenna komopa Cpbuje, MUHHCTApPCTBO yHY-
Tpammux nociaosa PC, kao u aBa npuBpenHa npymrsa, Halcom a.n. u E- Smart Systems 11.0.0.
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aytentudukamnuje. Hamme, 3akoHoM je mpensuleHo 1a ce eneKTPOHCKOM MOTIH-
Cy HE MOXE OCIIOPHTH TyHOBaKHOCT WJIHM JIOKAa3Ha CHara camo 300r Tora LITo je
y €JeKTPOHCKOM O0JINKY,>* 1a KBaTH()UKOBAHH €IEKTPOHCKH MOTITHC UMA UCTO
MPaBHO JIEjCTBO KA0 U CBOjepyYHH MOTHHC (MOABYKJIH ayTOPH), A j& Herosa
yHoTpeda U3pUINTO UCKIbyYeHa MPHITUKOM CacTaBJbakha yroBopa U JIPYruxX Mpas-
HUX IIOCJIOBA 3a KO0j€ je MoceOHMM 3aKOHOM NMpeABUEHO Ja ce caurbaBajy y
(hopMu OBepe MOTMHCa, jaBHO MOTBpheHE (COTEMHU30BaHE) UCTIPaBE WIH Y (hOpMH
jaBHOOEJICKHUYKOT 3aInca,>® Kao ¥ J1a ce KBaJTU(PUKOBAHH €ICKTPOHCKH MOTITHC
Hehe MPUMEHHUTH Ha TTpaBHE TIOCIIOBE 32 KOj€ j€ TOCEOHNM 3aKOHOM TIpeIBUl)eHO
Jla Ce He MOTY MPE/y3eTH Y eleKTpoHcKoj hopmu.S’ Mmajyhu y BUIy 4eTBPTH CTaB
nutupasor uinana, 30H Cpbuje 6u Tpebao ga UCKIBYUYH €IEKTPOHCKY (popmy
Kao0 MOTCHIHNjaJIHY (POpMY 3aKJbyUdeHa MPaBHUX MOCIOBA, YKOJIUKO je HHTECHIU]a
3aKOHONABIIA Ja OHa He Oy/ie MpuMemkheHa Y HaBeIeHoj o0macTu. MehyTum, y morie-
Iy IpUBaTHUX (hOpPMU 3aBElITakba TaKBe oJpeaoe y Baxehem HacIeAHOITPAaBHOM
nmponucy Hema. Maxo je jacHo Ja ce pa3Jjior 3a To Hajasu y YumkbeHuIy na je 30H
CpOuje nonet 1995. rogune, kaja nuTame ynoTpede KBaau(uKoBaHOT eIeKTPOH-
CKOT IMOTTHCA HUje OMJI0 aKTYeIHO, MUTAKE je& KaKOo OM CYIOBH IMOCTYIIHIIH Y
HaBEJICHO] CUTYaIlHj1, OJHOCHO OHJIa Kajia O ce Ipe;] IbiMa I0jaBUIIO CBOjepyYHO
WJTH €BEHTYATHO MMUCMEHO 3aBEIlTamhe IPEel CBEI0IMMa, KOje je MOTIHCAHO KBa-
JTU(PUKOBAHUM EJIEKTPOHCKHUM TIOTITMUCOM YMECTO cBojepyyHuM. CTaBa cMo J1a Ou
W3 pasjora mpaBHE CUTYPHOCTH Y OyayhHOCTH OMII0 MOKEIBHO TPEIU3HO Ope-
JIUTU OJTHOC CIIOMEHYTHX 3aKOHA, a Jla IIpeMa CaIalllleM CTaky UMa MPOCTopa
3a TyMademe oapende y KOpUcT MoryhHOCTH ynoTpede KBaIHu(pHUKOBAHOT €JICK-
TPOHCKOT MOTIIMCA U KOJ| HABEJICHUX MPUBATHUX (OpPMU 3aBeIITambA.

Kana je ped o mucMeHOM 3aBellTamy Mpell CBeJ0IMMa, 3a FheroB HaCTaHaK
HUje peJeBaHTaH KOHKPETaH HAYMH ITUCMEHE PeIaKIlHje MOCIIC/ e BOJbe, Beh cam
YUH BEroBor moTBphuBama.>® Panu ce 0 jeTMHCTBEHOM akTy, KOjH CE CACTOjH U3
Buie Meh)ycoOHO noBe3anux paamu. OH NoApa3yMeBa Jia 3aBelITalall, y Mpucy-
CTBY JIBa 3aBEIITajHA CBEIOKA MOpa N3jaBUTH JIa j€ TIICMEHO IIPOYNTAO, 1a CE pagu
0 HBErOBOM 3aBEIITaky, CBOjepPyYHO C€ MOTIUCATH HA CAMO 3aBEIITake, HAKOH
Yera 3aBellTambe MOPajy MOTIHUCATH U CBEOIH.”” MUIIJbeha CMO Ja y TOTJIeNy
MOTIIMCA, KAKO je TO TOpe HaBEACHO, KO/ MMCMEHOT 3aBelITamba MPej CBeJouMAa

54 Buj. wi. 50 ct. 1 3aKkoHa 0 €JIEKTPOHCKOM JIOKYMEHTY, EJIEKTPOHCKO] MACHTU()UKALIH]H
U ycilyrama oJ] I0Bepema y eJIeKTPOHCKOM MOCIIOBABY.

3 Bup. wi. 50 ct. 2 3aK0Ha 0 €ICKTPOHCKOM JOKYMEHTY, CJICKTPOHCKO] HACHTU(GUKALM]H 1
yciyrama off IOBeperha y eJIeKTPOHCKOM MOCIIOBAbY.

36 Bup. wit. 50, ct. 5 3aKoHa 0 eJeKTPOHCKOM JOKYMEHTY, €JIeKTPOHCKO] HACHTUGHKAIII]H
U ycIyrama off TIOBepeHa Y eJIeKTPOHCKOM MOCIOBAbY.

57 Bua. wi. 50, cr. 4 3aK0Ha O €JIEKTPOHCKOM JIOKYMEHTY, CIEKTPOHCKO] HICHTH()UKAIIH]H
U ycIayrama off TIOBepema Y eIeKTPOHCKOM MOCIOBAbY.

38 J1. Byphesuh, op. cit, 132-133.

3 Bug. ui. 85 30H Cpowje.
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Takohe MMa MecTa 3a TyMademe opende y KOpucT MOryhHOCTH ynoTpeOe KBa-
TU(QHUKOBAHOT €IEKTPOHCKOT MOTIIHCA.

Wmnak, u3HETO pereme Huje 0e3 cBojux KpuTuka. Hamme, n3paxasa ce CyMmba
Jla HUjenaH online cUCTEM HHUje MMYH Ha IPETH-E U HeoBjIamheHe ynaae Tpehux
JINIIA, TIa TaKO HU cepTU(UKAIIMOHA TeJla Koja u3najy ceprudukare 3a kopuirhe-
e KBaJTU(PHUKOBAHUX EJIEKTPOHCKUX MOTIHCA, T€ 1a OKOJHOCT J1a CE Hallle JIpy-
HITBO HABHKJIO HA EJICKTPOHCKY TPrOBUHY HE 3HAYH Jia KOPUCTH U MPEITHOCTH
JUTHUTATHOT J00a Mopajy HYKHO Jja IOCErHy CBaKW KyTaK Halux kuBoTa. Ckia-
nmame 00aBe3yjyhux yropopa o KyIoBUHH po0a UITH yCayTa alleko ce pas3IuKy-
je ox pacnonarama 3a cinydaj cMptu.®® MeljyTum, HjenHa GpopMma 3aBenITama
HUje TOTIIYHO UMYyHa Ha HEJ03BOJbEeHEe aKTHBHOCTH TpehuX JINIA, YaK HA OHA
Ko0ja moapa3ymMeBa Kopuiheme nanupa, ma caBpIieHoCT He Ou Tpebaio 3axTeBa-
TH HU OJ1 elleKTpoHcKe hopme. KoHauHo, BaJba HATTIACUTH H J1a ynoTpeba KBau-
(MKOBaHUX EIEKTPOHCKUX MOTIHCA HUje yoOuUajeHa Mel)y CTAHOBHHMILITBOM, T€
Jla OU mpema caJlaliibeM CTamy, YIoTpeda eIeKTPOHCKOT TIOTIHCA TIOT0/I0Bala
onpeheHom kpyry nuila, Koju cy 300r IpUpo/e mociia KojuM ce 0aBe yrnyheHu Ha
IETOBO KOpHUIIThemhe.

VY norneny 06aBe3HOCTH MPUCYCTBA 3aBELITAJHUX CBEAOKA IPUIMKOM Cauu-
HhaBarba MUCMEHOT 3aBelTama Ipe]] CBeoIiMa, Hamehe ce MuTame MOTyhHOCTH
IXOBOT IIPHCYCTBA CaCTaBJbakby OBOT 3aBELITama MyTeM KOH(PEPEHIIN]CKE Be3e
(Ha mpuMep, myTeM arutukaiuja Skype, Zoom u npyrux).®! Kongepenmnmjcka Besa
omoryhasa J1a BuLII€ Of1 jeHOT JHIIa HICTOBPEMEHO YYJTHO OMaka YUH CacTaBJba-
ha 3aBelTama, 00e30el)yjyhu Tako BIXOBO BUPTYEITHO ,,[IPUCYCTBO™ Y peaTHOM
BpemeHy. Kamepa koja je pefoBHO yKJbydeHa MOKE J1a TIOCIIYKH J1a Ce POBEPH
MIPOCTOpHja, TaKo MTO he ce OHa 1e1a CHHMHTH, Te 1a oMoTryhm goHomeme cyaa
Y KOHCTAaTOBame YMIH-CHULIE /1A JIM j€ 3aBeliTaal caM y npoctopuju. Ona omo-
ryhaBa 1 Jia ce eKpaH TIOJIeJIH TaKO JIa CBH YYECHHUIIM 3aUCTa MOTY Jia mocMaTpa-
jy 3aBemTaona y MOMEHTY KaJa M3jaBJbyje Aa je TO HEeroBa Mocielmnha Bojba U
KaJa MOTIHCYje 3aBemTame. Haj3am, Moryhe je 1 CHUMHTH KOHKPETHH Jorahaj,
IITO KACHHjE MOXeE J[a MOCIYKU Ka0 JI0Ka3 y OCTAaBHHCKOM MOCTYIKY.®? Jlomy-
nITameM Kopulirhema ayino-BuIe0 KOMYHHKAIIH]e TPUIIHKOM CacTaBibarba 3a-
BEILITarba He yrpojkaBa ce 3Hauaj OBOT IIPABHOT [I0CIIA, HUTH C€ yTPOXKaBajy (yHK-
IMje Koje cBemoIn 00aBspajy.® Mmak, TOKTpHHA je HaKIIOWhEHH]a CTaBy Ja Ce
TaKBa BpcTa Tymauewa, uMajyhu y Buny Baxkehy onpendy 30H-a, He 6u morua 3a-
cTynaru. YnmeHuIa J1a ce pajid O peJOBHOM OOJIMKY 3aBElITamka U JIa HEl0CTaje

0 S, Boddery, op. cit, 207, 208.

1 Bpcra BUj1eo Bese 0OJHOCHO ypehaja Koju ce KOPpUCTH HUje 01 TPECY/AHOT 3Hauaja, CBE JI0K
3aBelITaliall ¥ CBEIOIM MOTY jaCHO JIa BHJIC OJIHOCHO 4Yjy KAKO CBAKO Ol HABEJCHUX JIUIA MOT-
MHCYj€ 3aBeUITambe.

92 J. Wilson, op. cit, 363.

93 Ibid, 349.
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3aXTEB CBOjepyYHE MPOAYKIIH]je 3aBelITalkha, HABOJAU ayTOPE HA 3aKJbyYaK Ja
COIIMjaJITHH aCIeKT (DU3MUKE MPUCYTHOCTH 3aBEIITAjJHUX CBEIOKA MPHIIMKOM Ca-
YUhaBabha MICMEHOT 3aBelliTamba MpeJl CBeoIMMa MpecTaBba OuTan (Gaktop.
Haume, xoj cBeiouemha Ha JaJbUHY, MHTEpaKIMja n3Mely CBeIoKa 1 3aBelITaola
Tpaje KOJIMKO U caMa Be3a, JOK KO (U3UYKOT MPHCYCTBA CBEIOIU MOT'Y KpPO3
pasroBop ca 3aBeUITaoleM Mpe WM MOCIIe 3alliChBamba Moclehe Bojbe crehu
YTHCAK O FEroBOj CBECTH.%*

O0aBe3HO MPUCYCTBO 3aBEIITAJHUX CBEAOKA 3aXTEBa CE M KO YCMEHOT 3aBe-
HITakba, C TUM IITO CY OKOJTHOCTH CaCTaBJhakha OBE BPCTE 3aBellTamba OUTHO JpY-
raunje. [locnenma Bosba ce MOXKE YCMEHO U3Pa3UTH caMo KaJia 3aBelITaial ycies
M3Y3ETHUX OKOJHOCTH HE MOYKE M3jaBUTHU CBOJy TIOCIECNY BOJBY Y HEKO] IPYTO]
nonymurreHoj popmu.® M3y3eTHe OKOIHOCTH C€ PEIOBHO TyMaye Kao H3HEHaHA U
HETIOCpe/THA OMACHOCT T10 )KUBOT 3aBeriTaona. [Ipema BaxkeheM ciioBy 3akoHa, mpu-
CYCTBO TPH CBEIOKAa MOpa OUTH UCTOBPEMEHO U (PU3NUKH HerocpenHo. Mehytum,
OKOJTHOCTH ITOJT KOjHMa je IOMyIITeHo mpruoehn caunmaBamy oBe (hopMe 3aBerTa-
Ha HABOJIE HAa pa3MUIIIbambe Jia Ou ce y Oy yhHOCTH MOTJIa TPEUCTIUTATH HY X KHOCT
UXOBOT 00aBe3HOT (hU3HIKOT TprcycTBa. C 003UpoM Ja oOaBe3a IMPHCyCTBA 3aBe-
IITajHUX CBEIOKA JIaTUPa U3 PUMCKOT IpaBa, lBbUX0Ba YJI0Ta OrJie/iaia ce y TOMe Ja
Kao0 jJeIMHO CPECTBO KOMYHHKAITH]E MPEHECY CaaprKaj YCMEHO N3HETOT 3aBeIlTa-
wa. Jlakie, QpyHKIMja cBenovena je JOKa3HOT KapakTepa, jep Yy CyIpOTHOM He Ou
6uto Moryhe ca3HaTH 3a caipXKHHY 3aBeliTama.’® Y naHaiimbe Bpeme, 3a pasiinky
0]l pa300Jba PUMCKOT TIpaBa, Cpe/ICTaBa KOMYHHUKAIIU]E je CBAKUM JaHOM CBE BU-
nie U oHa oMoryhasajy Ja Juia Mory 4yJjHO OMaKaTH CACTaBJharbe 3aBEIITAbA,
YaK M KaJia HUCY (PU3NYKU npucyTHA. M3HeTo J00Mja Ha 3HAUYAj)y THM IPE IITO CE
3a TIYHOB2)KHOCT YCMEHOT 3aBelITamha 3aXTeBa Jia HEMOCPeIHa OMACHOCT Mopa Jia
HACTYIIH U3HEHa 2. Y CBUM OHHMM CITy4ajeBUMa y KOjuMa Ol OCTBapUBambe 3aBEIIITaj-
He c100071e OFIT0 yTposkeHo, jep JTUIle HHje Y IPUITUIIN 1a 00e30e11 HCTOBPEMEHO
(U3MYKO MPUCYCTBO TPH CBEIOKA, ILHXOBO 00aBE3HO MPUCYCTBO OM MOTJIO OUTH
OCHUTYPaHO ayJIuo-BUIe0 Be3oM. HaBelleHO pa3MHIIIbamke TTPBEHCTBEHO je MOJI-
CTaKJIa, alli U MOTBP/IMJIa TIOCIe/ha CBETCKA MMaHJIeM1ja, Koja je JoBela YaK U JI0
KpaTKOTPajHUX M3MEHa MOjeMNHNX PeryiaTuBa y oBoM qomeny.t’ 8 Mmajyhu y

64 M. Stilinovi¢, ep. cit, 520. Ciinyan cras 3actyna u JI. Byphesuh, op. cit, 147, naxo rosopu
camo o Tesie()OHCKO] Be3u n3Mel)y cBeioka u 3aBeiTaona.

%5 Bua. wi. 110 30H Cpbouje.

% Buneru takohe u: P. Lamovec Hren, Will Formalities and Electronic Will, 272-273; P.
Scholz, op. cit, 131.

7 H. Grziwotz, op. cit, 399 xoju Takolje TOBOPHU 0 jaBHOOEIEKHUIKOM 3aBEIITAIBY H YCIIO-
BUMa II0J] KOjuMa OM ce cMaTpaJjo ONpaBJaHUM [Ja jaBHU OCJICKHHUIM MYTEM ayAHn0-BHJICO BE3e
Y4YECTBY]y y MPOLIECY CaCTaBJbaba CIIOMEHYTOT 3aBCIITAbA.

%8 Mi3mMeHama je J103B0JheHO 00aBIbarbe MOjeIMHUX PaJFbi HA TAJbHHY Y XUTHHUM CIy4ajeBU-
Ma, Kao LITO Cy MOCJIOBU OBEPE jaBHUX OCNEe)KHHUKA U cBefouemhe. O ToMe Koje IpiKaBe Cy h3Me-
HUJIE CBOjE 3aKOHE U y KOM IpaBiy, Buaetu Buie kox: M. Kimberly, op. cit, 44-56.
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BHIY HaBeJleHO, yoehema cMo 1a Ou cBeIoUYeHh e Ha NaJbUHY, y3uMajyhu y 063up
KapakTep 1 MOryhHOCTH ayAMO-BHJIEO BE3€ U Jajbe OCTBAPHBAIIO CBOjy OCHOBHY
(GYHKIH]Y, KOja je ToKka3Hor KapakTepa.®’

[ojenunu ayTopu UAY KOpak gajbe, HaBojaehu 1a cauynmbaBambeM ayano Of-
HOCHO BHJICO 3aBelITarba, TEXHOJIOTHja MOXKE y TIOTITYHOCTH JIa 3aMEHH yIIOTY
CBEZI0Ka KOJl yCMEHOT 3aBelTama. OcTaBbambeM OUIIO TIIACOBHOT, OMIIO BU3YEITHOT
3aImca CBOje MOCIe/Ihe BOJbE Ca JACHUM yIyTCTBUMA TJIE CE OHO HaJIa3W M Ha
KOjU HAYMH MY C€ MOXKE IIPUCTYNHUTH, CTIMMUHUIIY CE MambKaBOCTH CBEIOUCHA,
¢ 003UpOM J1a 3aBEIITAajHU CBEJOIHM U3 CTPaxa, HeMaXKbe HIIN 3Jie HAMEPE MOTY
HOTPEITHO TpeHeTH caapkuHy 3aBemrama.’”’ 7! TIpema 30H-y Cpbuje, Buaeo
OJTHOCHO ayJIMo 3aIliC U3jaBe MOCIEhe BOJbe He OM MPEeACTaBIbao MyHOBAXKHO
3aBelTame. Mako je OcHOBHa yiora 3aBeIlTajHUX CBEI0Ka KO/l YCMEHOT 3aBellTa-
Hha JOKA3HOT KapaKkTepa, ’bUXOBUM MPUCYCTBOM CE TapaHTyje U HEMOCTOjarmhe
OMJI0 KaKBUX HEMPABMJIHOCTH M HE3aKOHUTOCTH ITPUITMKOM HM3jaBJbHBamba MOCIIEI-
€ BOJbE, TE CBEJIOUCHHE O Ay TCHTUYHOCTH 3aBelliTara. Hamynrame 00aBe3HOCTH
npucyctBa oapehenor O6poja cBenoKka Kao (GopMaHOT yCII0Ba BErOBE MyHOBAXKHO-
CTH Y OBOM MOMEHTY HHj€ peaIHO OUeKMBATH. TpaH3UIHja Ka TUTUTATH3AIN]H
3aBELITAjHOT MIPaBa je TeK Yy CBOM 3a4eTKy ¥ mpohu he 1yku BpeMEeHCKH Meproa
Ipe Hero MITO ce y OKBUpUMa JloMaher MpaBHOT MopeTKa Oyjie MOIIIO pacipaBibaTH
0 IMYHOBa)KHOCTH ayAHo OAHOCHO BHJEO 3amuca kao Moryher HadyMHa pacrosa-
rama 3a ciiydaj cMpTH. Flako Cy Mo3HaTH MPUMEpPH U3 HHOCTPaHe CyJICKe mpakce’?
rZie Cy ayuo Tj. BUAEO 3aBelITarba MPOU3BEIa IPaBHy CHAry, pasJior 3a TO He
MPOU3UITA3H U3 YUHCHHUIIE IIITO Cy OHA CMATpaHa eJIEKTPOHCKUM 3aBelITalbuMa
ycien dera Ou mocjaeAnyHO CBaKO TaKBO 3aBelliTame OMII0 MyHOBaXKHO, Beh u3 pe-
30HOBaMAa CY/IOBA JIa Y KOHKPETHUM cilydajeBuMa (hOpMaJTHO MarbKaBa 3aBelliTa-
Ha UIAaK MOT'Y Jia POMU3Bey AejCTBO. Y TpaHuliaMa gjoMaher npaBHOT cucTeMa,
3aMHCIIHMBO j€ J]a ayIH0 OJHOCHO BUJIEO 3aIMC MOCITYKH Ka0 KOPUCHO JIOKA3HO

% P. Scholz, ap. cit, 131.

70P. Hren, The Forms of Wills in Slovenian Law and the Possibility of an Electronic Will,
199. V HaBeneHOM pany ce HcTHYE Ja O ce BUACO-3BYUHH 3alIMCH YaK MOTJIIM CMaTPaTH U Muca-
HHM 3aBEIITambUMa, aK0 OM TEJIECHH HOCa4 Ha KOME Ce HaJla3| ayin0-BUEO 3aIiuc OMO MOTIHCAH
COIICTBEHOM PyKOM ocTaBuona. [lornuc He 61 61O MUCIIOZ caMoT caapikaja 3aBellTama, Kao ITO
je yoOruajeHo, HO YKOJIUKO O Ce 3aliC U TEJICCHU HOCAy Ha KOM CE 3aMUC HaJla3H MOCMaTpan
Kao (D)YHKIIMOHAJIHA ¥ CMUCJICHA IIeJIMHA, IIOTIIUC OU NPECTaBJba0 CACTaBHU €0 3aBEIITAba.

71 Sasso, op. cit, 190. Vctuye CynpoTHO MUIIBEHE, IPEMA KOjeM TOTIIHC Ha TEJIECHOM HO-
caudy He Ou 6no moTpedaH, HUTH ITyHOBaXkaH, Beh O 3a MyHOBa)KHOCT OMJIO IOBOJEHO ITOCTapaTH
ce J1a ce IoCie/iha BOJba JaCHO M HEJJBOCMICIICHO H3jaBN y CaMOM BHJIE0 CHUMKY KaKo OM ce Mo-
rao crehn yTrcak 1a je oHa ci1000/1Ha 1 030MJbHA.

72 [IpuMepH ciIy4ajeBa u3 CyACKe Mpakce T/Ie je Kao 3aBeIITamke Cyay IpeaaT BUACO 3aluC:
Radford v White, Re Besanko, In the Estate of Peter Anthony Pitman, In the Estate of Grant Patrick
Carrigan, IMO the estate of Bruce William Standish (Ayctpanuja) onnocHo [IB/] 3anmc: Re Estate
of Wai Fun Chan, Estate of Wilden (Ayctpanuja), kao u ayauo 3anuc: Buckley v Holstedt (Kanana).
Bua. M. Kimberly, op. cit, 18, 21.
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CpEICTBO KOjuM OM ce yTBphuBaa caapKnHa yCMEHOT 3aBEIITamha CaCTaBJFEHOT
y MyHOBaKHOM 00JIHKY."?

3.2. JaBHH 00JIMIIM 3aBeIITAIA

JaBHM oOynIHN 3aBemITama Takohe MOry OMTH pelOBHHU M BaHPEIHH, C THM
na Behu mpakTHUYHHU 3Ha4Yaj MMajy NOjelnHU PelOBHU OOJIUIH, TIPe CBEra, jaBHO-
OENEeKHUYKO U CYJICKO 3aBEIITambe, KOje CACTaBIbajy jaBHU OCNICKHUIIN, OJHOCHO
cyauje. OHa ce y Hauely caunmbaBajy IpeMa UCTHM IpaBUIIMMa, ¢ 003UpOM Ha
TO JIa 3aKOHO/aBall rpeBrla a ce Ha CyJIcKa 3aBelITamba MPUMERYjy IpaBuiia
KOja BayKe 3a cacTaBJbarhe UCIIPaBa, IITO CIajia y JOMEH jaABHOOCICIKHIYKE Ha /-
JeKHOCTH.

JaBHOOEIIGKHUYKO 3aBEIITAkhE CACTaB/ba Ce y OOIHMKY jaBHOOCIC)KHUIKOT
3armca, mpemMa yCMEHOM Ka3HBamy 3aBElITa0la Y IPUCYCTBY JABHOT OEJICKHUKA.
HM3jaBa mocienme BoJbe Ce YHOCH Y HCIIpaBy, YHTA 3aBEIITAOLLY, TaKohe y mpucy-
CTBY jaBHOT OeJIe)KHUKA, HAKOH Yera 3aBelITalal yCMEHO PU3Haje 3aBEeLITake
u nornucyje ra. [Ipe npu3HaBama 1 MOTIUCHBAKbA, 3aBEIITATIAI] MOKE 3aXTEBATH
¥ J1a 3aBeIITamke INUHO pounTa.”* HaBenenu nocrynak, u3mel)y ocTalior, CiryKu
J1a 3aBeIlTaJIall IIPOBEPH CaAPrKaj CBOT pacrioyarama 3a ciy4aj CMpTH, Kako Ou ce
OCUTYpao BehiM CTereH CUTYPHOCTH J1a je jaBHU OeJIeKHUK BEPHO MTPEHEO 3aBeliTa-
04YeBO Ka3WBame. Y CMHCIY JIUTHTAIU3AIM]je jaBHOOCIEKHUUKOT 3aBEIITakha
BpE/IHA NAXKEE Cy NUTamka Koja ce OHOCE Ha HAYMH CaCTaBJbalba U YyBama jaB-
HOOENIC)KHUUYKOT 3aBelITaha Y eIEKTPOHCKOM 00IHKY, MOryhHOCT KopuIihema
KBaJIN(UKOBAHOT €JIEKTPOHCKOT MOTINCA, KAa0 U ayJIHO-BHJICO BE3€ Ca jaBHUM
0eJIeKHUKOM IIPUIIMKOM HEeTOBOI' CacTaBJbakba.

Kako y HameMm npaBy HUje J03BOJBEHO TajHO 3aBEIITamke, Koje Ou moapasy-
MeBaJIo MOryhHOCT 3aBemTaona aa JJOHece, OJHOCHO Tonrajbe Beh mpunpemMibeny
CaAp)KUHY 3aBellTamka jaBHOM OeNe)KHUKY, MOTYhHOCT J1a ce pe]] jaBHUM Oele-
YKHIKOM I10jaBH ayJIMO UITU BUJICO 3aITHC MTOCIE/HEC BOJbE UITH OTKYIIAH OJTHOCHO
HAITMCaH TEKCT Ha EIEKTPOHCKOM MEIHjyMy, CBEJICH je Ha MUHUMYM. Yak 1 Kkaga ou
TO OO CIly4aj, 3aBeriTajialn Ou MIOHOBO MOPAO Ja M3JIOKH CaJPKHHY 3aBEIITamba

3 M. Stilinovi¢, op. cit, 514. Taxo je Ha npumep, y XpBaTCcKoj, Ay M0 3al1C 3aBEIITaba
kopuinheH Kao HaIPT ajorpadckor 3aBeliTama Koju je KacHuje 3anucad. Bua. Pememe XKymna-
HUjckor cyna y 3arpeby, Gz-5980/17, naBeneno npema: Ibid, 513. Ha nctn HaunHn 6u ce mMorie
KopucTUTH U hoTorpaduje 3anucanor 3asemrama. Bua. H. Grziwotz, op. cit, 399.

7 Bun. ui. 111a 30H Cp6uje (jaBHOOEIEKHUYKO 3aBEIITabe), Wi 166-179 3akoHa o BaH-
MApPHUYHOM MOCTYTKY (IOCTYTIAK 32 CacTaBJbamke UCIpaBa), ,, Cu. inachux CPC”, 6p. 25/82 n 48/88
u ,,Cn. inacnux PC”, 6p. 46/95 — np. 3axoH, 18/2005 — np. 3axoH, 85/2012, 45/2013. — ap 3aKoH,
55/2014, 6/2015, 106/2015 — ap 3akon u 14/2022, Te un. 63-69 3akoHa O jaBHOM O€JEKHHUILITBY
(o6nuk jaBHOOEIEXKHUYKE Hctpase), ,,Ci. trachux PC*, 6p. 31/2011, 85/2012, 19/2013, 55/2014 —
Ip. 3aKoH, 93/2014 — np. 3axoH, 121/2014, 6/2015 n 106/2015.
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Ipes jaBHUM OeNIeXKHUKOM >, TIa Ce CBpXa IOCTOjarka TaKBOT TOKYMEHTa I'yOu.
JaBHOOENE)KHUUKO 3aBELITAE CE CBAKAKO CACTaBJba y €JEKTPOHCKOM OOJIHKY,
0 IPABHITY HA padyHapy, a 3a 4yBarbe [MojIaTaka 0 jaABHOOCJICKHIUKOM 3aBEIITAY
npeasuha ce U eNEKTPOHCKH perucTap 3asemiTama.’® Y moryieny MmoryhHOCTH
yIoTpede KBAIM(PUKOBAHOT €JIEKTPOHCKOT TIOTIHCA, OHA j€ H3PUIUTO 3aKOHOM
MCKJbyYeHa 3a JaBHOOEJIECKHIYKO 3aBEIITAE, & CXOAHO TOME U 32 CYACKO 3aBe-
mtame.”” HamocneTky, TOKTpUHA je CKEeNTHYHA Y TIOTJIeAy MOTyNHOCTH cacTaBsba-
Ha jaBHOOCJICKHUUKOT 3aBElITakha IIyTeM ayJIn0-BHIe0 KoMmyHuKanuje. [Ipema
CJIOBY 3aKOHa (DU3UYKO MPUCYCTBO TIPEA jaBHUM OCIICKHUKOM TIpEACTaBIba He-
3aMEHJBUB YCJIOB, YaK M KaJia ce y ApyruM cdepama J03BoJbaBa KopHlheme
MOMEHYTE TEXHOJIOrHje.”® 3a MHKOpIoprcame 0Be MOTyhHOCTH y toMahu paBHU
CHCTEM, MOpaJjio Ou IohM 10 U3PUUYUTHX 3aKOHCKHX U3MEHA Y TOM IpaBily. ®uzny-
KO TIPUCYCTBO jaBHOT OeJIe)KHUKA C€ 3aXTeBa U 300T TOra IITO OH CTHYE U JIMTHU
YTHCAaK 0 3aBEUITAOIY, (beTOBOM OMIITEM CTamy, APKAKY U CBECTH, YUME CE HE
orpaHnyana cyio0o/1a 3aBellTamka, HaKo ce Ha MPBH TIOTJIE] MOXKE YNHUTH JIpyTa-
unje, Beh ce ynpaBo 0OpHYTO, rapaHTyje lbeHa peann3armja.’’

3AKJbBYUHA PASMATPABA: Y CYCPET BYJYRhHOCTU

Jlomariraju nHGOPMAIIMOHUX TEXHOJIOTHja MOJIAKO, Tk CUTYPHO Kpue ceOu
NyT ¥y IOMEHY pacrojiarama 3a c1ydaj CMPTH, YCIie]] Yera ce 3aBeIlTajHO MPaBo
HaJa3u Mpejl BEIMKUM H3a30BOM, a yoelheHu cMo u mpoMeHama. Y 1uJby 00e30e-
hema Behux rapannmja 3a peanusaiyjy cio0oje 3aBelTama, y CPIICKOM MpaBy
MOCTOjU MOTpeda 3a MOACPHU3AIMjOM NOoCcTOjehnX MeXaHn3aMa cacTaBJbamba
3aBelITamka, OJJHOCHO 32 pe()OPMOM HACIECTHOMPABHUX HOPMHU O (POPMH 3aBelITa-
Ha, UITO je U CKOopallba riIo0aiHa nanaeMuja norspauia. Mzneto, mehytum He
3HAYM HAMYIITAHke 3aKOHOM MPOMUCAHUX OOJMKA 3aBEITamha, HUTH BUXOBY
NOTIIYHY 3aMEHY HOBHM, €JIEKTPOHCKUM (hopMamMa 3aBeliTama, Beh norpedy 3a
HOPMaTHBHUM TIPE0OIINKOBamkeM TIOcTojehrx mpormwca y mpaBily HHXOBOT MTPH-
narohaBamba MOryhHOCTHMA KOje AUTHTAIHO J100a HOCH.

>'W. Litzenburger u BeckOK BGB, 2019, § 2232 Rn. 4; W. Reimann, M. Bengel, J. Mayer,
W. Voit, Testament und Erbvertrag, 2015, § 2232 BGB, IV. Rn. 10, naBeneno npema: Ch. Oertzen,
H. Blasweiler, Wirksamkeit auslindischer digitaler Testamente in Deutschland, Zeitschrift fiir
die gesamte erbrechtliche Praxis (ErbR), 10/2020, 696.

76 Perucrap 3aBelnTama, https:/ezavestanja.sud.rs/, narym nocere: 10.03.2024. rogune.

77 Bug. wi. 50, cr. 4 3aK0Ha O €JIEKTPOHCKOM JIOKYMEHTY, EIEKTPOHCKO] MACHTH()UKALIU]H
U ycllyrama oJf [IOBepema y eeKTPOHCKOM ITOCIOBAIbY.

78 Tako je crame Ha puMmep y Uranuju u Hemaukoj. Bun. 1. Sasso, op. cit, 182, 183; H. Grzi-
wotz, op. cit, 399.

7 Ibid, 399.
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IIpema 30H-y CpOwuje eIeKTpOHCKO 3aBeIITamkhe HAje PEeTyIHCcaHo Kao Io-
cebaH OONUK 3aBEIITaba, HUTH je Y IPAKCH 70 cajia 3a0eIeKeH CIyuaj leroBor
cacTtaBJbamba. MeljyTuM, 9UHU ce 1a YHyTap moctojeher mpaBHOT OKBHPA, IIOCTOJU
MPOCTOP 32 CaYMEbaBakhE MOjEAMHUX MOCTOjehuX 00JIMKa 3aBelITamka y3 MoMoh
JTUTUTATHUX Menujyma. [Ipema cxBatamy ayTopa, yHOBaKHOCT OBAKO CAUUEHEHHX
3aBelITama He Ou Tpebana Outu noBoheHa y nurame. Unak, ¢ 063upom na ou
XHATOTETHIKH CTyJajeBH KOJU Cy OMIIM TIPEAMET aHaIU3€ OBOT pajsia HECYMILHBO
IpeacTaB/ball HOBUHY Y ITPAKCH, HE MOJKE CE ca CUT'ypHOIINY TBPAUTH Jja OBAKO
CauMIHCHIM 3aBeIITamhuMa CyJICKOM OJITyKOM He Ou Omia yckpaheHa npaBHa niej-
ctBa. Haume, y cprickom mpaBy, HeocTaly y norsieny GopmMaiHuX yciaoBa HeMajy
3a MOCJICAMILY allCOJTyTHY HUIIITABOCT 3aBelITama, Beh ’eroBy pyllJbUBOCT, IITO
3HauM Ja he OHO MPON3BOJUTH MPABHO JCjCTBO YKOJIHUKO JIMIA KOja UMajy IPaBHH
WHTEpeC He MHUIUPAjy MOCTYNaK HheroBOr MOHUIITeHha. Ha |muMa je 1a noHecy
OJUTYKY Jia 1 he y 3akoHOM mpeBUl)eHUM POKOBHMA 3aXTeBaTH MMOHUIITA] 3aBe-
mTama PyIIJEUBOT 300T TTOBpeAe OOJIMKA W HETIOMITOBAaka YCI0Ba oapeheHnx
3aKOHOM WJIM TO Hehe yYMHHUTH. Y Mocieqmke CIOMEHYTOM CIy4ajy, TPOTEKOM
pOKa y KOME C€ 3aBEIITamk¢ MOXKE TTOOMjaTH, TOJIa3H 10 KOHBAIHAAIIH]e OBAKO
CauMmbEHOT 3aBemTama. C Ipyre cTpaHe, yKOJIWKO OU 3aXTEB 3a MOHUIITA] 01O
MIOCTaBJBEH, Cya he, 6e3 cyMIbe, UMaTH IIpel C0OOM HUMAJIO jeTHOCTABaH 3aIaTaK,
KOjH OJjpa3yMeBa OLIeHY Ja JI CY Y KOHKPETHOM CIIy4ajy MPUIHKOM CauHbaBamba
3aBeITama ONITH UCITYH-EHHU YCIIOBH 32 FheTOBY ITYHOBAKHOCT KOJU C€ THIY 00JTH-
Ka y KojuMa cy npeny3eTe MojeAnHE paibe.

Kako npaBHa JiejcTBa 3aBelITakha CACTABILEHUX YIIOTPEOOM EJIEKTPOHCKUX
Menujyma, He Ou 3aBUCHIIa O] OKOJTHOCTH KOHKPETHOT CiIyyaja U Off BOJbe MpaB-
HO 3aMHTEPECOBAHUX JINIIA, MUIIIJLEHA CMO J1a je Y CPIICKOM 3aKOHO/IABCTBY Y
OynyhHocTH mMOTpeOHO pa3MHUCIUTH O yBohewy nocedHe Gpopme 3aBelTama y3
CBOjepYUHY WJIH TIPEABUICTH MMOCEOHY MOIBPCTY CBOjepYTHOT 3aBEIITama, OHIa
KaJia je 3aBeIlTambe HAIMCAHO EIEKTPOHCKOM OJIOBKOM IO €KpPaHy KOjH je OCETIbHB
Ha nonup. Hanmasee, nako nmpema cajiaiimeM CTaky MMa MPOCTOpa 32 TyMauekhe
oapende y kopuct MoryhHocT ynorpede KBaau(pruKoBaHOT €JIEKTPOHCKOT OT-
MUca KOJI CBOjePYYHOT M IMMHCMEHOT 3aBelITamka Mpej] CBe0I[MMa, CTaBa CMO Ja
je y Torieny HaBeeHOT MUTama, a y LNJby MpaBHE U3BECHOCTH, de lege ferenda
MOTPEOHO TPEIU3HO ONPEIUTH OMHOC 3aKOHA O HaclehuBamy 1 3aKoHa O eJeK-
TPOHCKOM JIOKYMEHTY, €JIeKTPOHCKO] HACHTHU(DUKALIUJU U yCIIyrama oJl IOBEpeHha
y eJIEKTPOHCKOM IocIoBamy. Kasa je ped o mprcycTBy 3aBEIITajHUX CBEJIOKA Kao
OMTHOM eneMeHTY opMe, Y KOHTEKCTY MOryNHOCTH BMXOBOT CBEI0UYCHA Ha Ja-
JbUHY, OTHOCHO MTyTEM ayIU0-BHJICO BE3€, HEOMXO/HO je TPABUTH PA3JIHKY H3Me-
hy penoBHUX 1 u3y3eTHE GOpME MPUBATHOT 3aBelITama. CxBaTama cMO 1a Ou y
CBHM OHHUM CJIydajeBUMa y KOjuMa ITOTCHITH]aTHH 3aBeITajal KOju KeJn J1a ca-
YMHM YCMEHO 3aBeLITame HUje y MoryhHocTH 1a 00e30e11 HCTOBpEMEHO (pu3ny-
KO TIPUCYCTBO TPH CBEJIOKA, Y IUJbY pealiu3alije YCTaBOM rapaHToBaHe cio0oje
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3aBeITama, OMI0 OIPaBIaHO 3aKOHOM TIporrcath MoryhHocT o6e36ehema mu-
XOBOT TIPHCYCTBA U ITyTEM ayJu0-Bujeo Be3e. Haj3az, y ToMeHy jaBHUX 00JMKa
3aBellTama, Y TIePCIeKTHBH OU ce MOTJIO OYEKHMBATH Jia OU MPOIIEC CACTaBIbakbha
JaBHOOEJICKHIYKOT 3aBelITamka WIH MaKap je/laH BberoB JIe0 MOrao OMTH JIUTHU-
TaJIM30BaH, jep cMo Beh caza CBEIOIN TUTUTAIN30Bakha pajia jABHUX OCICKHIKA.
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Abstract: For the valid creation of a will as a legal transaction mortis causa,
a necessary condition is to be expressed in one of the legally recognized forms.
The requirement of form dates back to Roman law, where formal prerequisites
were given different functions. The article tries to determine whether and in what
way the formal requirements of certain will types can be adapted to the
development of information technologies, while examining the positive legal
regulations. Analyzing the existing legislative activity focused on wills drawn up
in electronic form and the current opinions in the doctrine, the authors try to
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