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Apstrakt

Autor analizira osiguranje imovine nastojeci da istakne odstetnu funkciju
koja predstavlja sastavni deo zakonske regulative osiguranja. Osiguranje imovine,
po autorovom misljenju, stvara win win situaciju za lica koja se opredele za ovaj vid
zastite svojih imovinskih interesa. Uz to, na osnovu prakti¢nog iskustva, moze se
tvrditi da osiguranje kao delatnost poseduje prirodni monopol, buduci da ne postoji
instrument koji pruza imovinsku zastitu na tako kompletan nacin i po cenovno upo-
redivim uslovima. Posebna paznja je posvecena odnosu osiguranja stvari i principa
naknade $tete. Da bi se na najoptimalniji nacin iskoristile pogodnosti osiguravajuce
zastite, neophodno je da se usvoji strategija promocije osiguranja imovine i opisme-
njavanja gradana u svojstvu korisnika usluga osiguranja. Gradanin koji je investirao
u osiguranje u povoljnijoj je situaciji nego onaj koji je to propustio da ucini.

Kljuéne redi: stvari, imovina, osiguranje, zastita, princip obestecenja, opi-
smenjavanje.

| Uopsteno o osiguranju imovine

Kada se kaze osiguranje, obi¢no se pomisli na osiguranja koja se zakljucuju
s ciljem zastite imovine od brojnih rizika koji mogu dovesti do gubitka ili ostecenja
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imovinskih vrednosti koja pripadaju fizickim ili pravnim licima.? Pravno posmatrano,
osiguranje imovine obuhvata brojne ugovore o osiguranju koji se zakljucuju s ciljem
naknade Stete pretrpljene usled gubitka ili oStecenja imovinskih vrednosti ugovaraca
osiguranja ili osiguranika.? Najznacajnija podela imovinskih osiguranja je na dve
velike i prili¢no razli¢ite oblasti: osiguranje stvari i osiguranje od odgovornosti. To je
uobicajena kategorizacija ne samo za teoreticare prava osiguranja vec i za prakti-
Care, koja uporiste nalazi u svim pravnim sistemima. Zasto je bitno ve¢ na pocetku
pomenuti razliku izmedu osiguranja stvari i osiguranja imovine? Iz vise razloga, od
kojih na ovom mestu izdvajamo to da se $teta ispoljava na razli¢it nacin, a postoji i
niz drugih razlika izmedu pomenutih podvrsta imovinskih osiguranja.

Osiguranje stvari je podvrsta osiguranja imovine kojim se obezbeduje
naknada za slucaj gubitka, unistenja ili ostecenja stvari.* Predmet osiguranja je,
dakle, pojedinacni predmet tj. deo aktive osiguranika izloZzen delovanju razlicitih
rizika: nezavisno od toga da li je u pitanju pokretna ili nepokretna stvar, telesna ili
bestelesna (potrazivanje).® Sto se tice rizika koji se odnosi na osiguranu stvar, to
moze biti: pozar, poplava, lom masina, krada itd.5 Za potrebe delovanja osiguranja
imovine, rizik ne mora nuzno da dovede do materijalnog ostecenja; u slucaju kra-
de stvar ne mora biti oStecena... Ono sto je krucijalno u osiguranju stvari, kako bi
mogao da osigura bilo koji predmet, osiguranik mora imati interes osiguranja. Kada
se pomene interes osiguranja, po prirodi stvari se najpre pomisli na vlasnika stvari,
ali ovaj termin u modernom pravu osiguranja omogucava Sirokom krugu lica da
zakljuce neki oblik osiguranja stvari.” Jedini uslov je da su u pravno relevantnoj vezi
s predmetom osiguranja, zbog ¢ega mogu pretrpeti Stetu usled njegovog gubitka ili
ostecenja. Najjednostavnije re¢eno, osiguranje stvari omogucava obestecenje licu koje
je pretrpelo Stetu na osiguranoj imovini. U tom smislu se na osiguranje gleda kao na
instrument koji doprinosi zastitnoj funkciji kroz efikasnu naknadu Stete na osiguranim

2 Detaljnije o istoriji osiguranja: lvana Sokovi¢, ,Znacaj osiguranja i perspektive razvoja u Srbiji*, Tokovi
osiguranja, br. 2/2024, 265-279.

3 Detaljnije o ugovoru o osiguranju: Marija Karaniki¢ Miri¢,,Forma ugovora o osiguranju’, Tokovi osiguranja,
br. 1/2025, 22-25.

Osiguranje stanova, automobila, fabri¢kih postrojenja, osiguranje od odgovornosti za obavljanje profesije,
osiguranje od kisnih dana na odmoru, osiguranje od prekida poslovanja itd. samo su neki pojavni oblici
imovinskih osiguranja.

4 O riziku osiguranja: Slobodan lliji¢, ,O pravnim aspektima rizika i polise osiguranja u prednacrtu
Gradanskog zakonika Republike Srbije (2015)", Tokovi osiguranja, br. 2/2018, 31-41.

> Natasa Petrovi¢ Tomi¢, Pravo osiguranja, Sistem, Knjiga prva, Sluzbeni glasnik, Beograd, 2019, 437.

5 O tome kako se promena rizika odrazava na obaveze osiguranika: Katarina lvancevic, ,Pravne posledice
promene rizika u toku trajanja ugovora o osiguranju imovine’, Evropska revija za pravo osiguranja, br.
3/2021,10-22.

7 O razlici izmedu tradicionalnog i modernog shvatanja interesa osiguranja, pogotovo kada se radi o
interesu banaka da osiguranje ponude svojim klijentima kao deo benefit programa: Natasa Petrovi¢ Tomic,
Nenad Gruji¢, ,Kolektivno ugovaranje osiguranja od strane banaka - kanal distribucije i faktor financijskog
opismenjavanja korisnika osiguranja‘, Osiguranje, Hrvatski casopis za osiguranje, br. 12/2025, 17-23.

@) TOKOVI OSIGURANA 3/2025| 547



B. Damjanovié: Osiguranje imovine u funkciji instrumenta
zastite imovinskih dobara

dobrima. Umesto da prolazi kroz proces naknade Stete koji podrazumeva pokretanje
odgovarajuceg postupka protiv lica koju je za stetu odgovorno, nosilac interesa na
predmetu osiguranja moZze da se obrati osiguravacu, koji je, po Zakonu o osiguranju®
i Smernicama NBS,° duzan da na fer i korektan nacin likvidira odstetne zahteve.'® lako
nisu obavezujuce, Smernice je usvojio nadzorni organ za trziSte osiguranja u vidu
preporuke, ¢ime su postale deo pravila struke osiguranja, a na posredan nacin i deo
pozitivnog prava imajudi u vidu obavezu osiguravaca da postupaju prema pravilima
struke osiguranja u skladu sa odredbama ZO. Uostalom, nadzorni organ (NBS) uveliko
kontrolise da li je ponasanje osiguravaca prilikom ugovaranja, nakon ugovaranja i
narocito prilikom postupanja sa odstetnim zahtevima u skladu s minimalnim stan-
dardima postavljenim Smernicama.'' Od osiguravaca se o¢ekuje da zastitu korisnika
ostvare primenjujuci i postujudi standarde koje propisuju Smernice.

To znadi da lice koje je investiralo u osiguranje uziva dvostruku pogodnost
u odnosu na one koji svoju imovinu ostave neosiguranu: obestecenje od strane
solventnog saugovaraca, ¢iju likvidnost i solventnost nadzire Narodna banka Srbije,
i garantije fer i korektnog odnosa, sto se nikako ne moze ocekivati u postupku koji
bi se pokrenuo protiv odgovornog lica. Osiguranje imovine, dakle, stvara win win
situaciju za lica koja se opredele za ovaj vid zastite svojih imovinskih interesa.'
Uz to, na osnovu prakti¢nog iskustva, moze se tvrditi da osiguranje kao delatnost

8 Zakon o osiguranju - ZO, Sluzbeni glasnik RS, br. 139/2014 i 44/2021.

° Narodna banka Srbije, Smernice o minimalnim standardima ponasanja i dobroj praksi u¢esnika na
trzistu osiguranja od 20. 4. 2018. (daljem u tekstu: Smernice).

1% Socijalni, privredni i Siri drustveni znacaj koji ima delatnost osiguranja nalaze drustvima za osiguranje
da prilikom ispunjavanja prava i obaveza vode ra¢una ne samo o sopstvenom interesu vec i o interesu
korisnika usluge osiguranja:,Drustvo za osiguranje, drustvo za posredovanje u osiguranju, drustvo za
zastupanje u osiguranju, zastupnik u osiguranju i pravna lica iz ¢lana 98 stav 2 ovog zakona koja obavljaju
poslove zastupanja u osiguranju na osnovu prethodne saglasnosti Narodne banke Srbije (dalje u tekstu:
pravna lica iz ¢lana 98 stav 2 ovog zakona) duzni su da obezbede zastitu prava i interesa osiguranika,
ugovaraca osiguranja, korisnika osiguranja i trec¢ih ostecenih lica (dalje u tekstu: korisnik usluge osigura-
nja), u skladu s propisima, pravilima struke i dobrim poslovnim obicajima“ (¢l. 15 ZO). Podvla¢im: drustva
za osiguranje duzna su da Stite prava i interese korisnika usluga u skladu sa propisima, pravilima struke
osiguranja i dobrim poslovnim obicajima. Korisnici usluge osiguranja po pravilu nemaju dovoljna znanja o
usluzi osiguranja koju pribavljaju, zbog cega osiguravaci kao jaca strana imaju niz obaveza pre zaklju¢enja
ugovora i nakon zakljucenja sa ciljem zastite poverenja korisnika usluge osiguranja. Bez zastite povere-
nja, osiguranje koje ima vaznu privrednu, drustvenu i socijalnu funkciju ne moze da ostvari svoju svrhu.
" Ivan D. Radojkovi¢, Aleksandar V. Kosti¢, Maja T. Aleksandrovic Gaji¢, ,Nacela prihvata rizika i tehnicke
osnove osiguranja poljoprivrednih kultura®, Tokovi osiguranja, br. 3/2021, 93.

2. Herman Cousy, ,Changing Insurance Contract Law: An Age-Old, Slow and Unfinished Story”, Insurance
Regulation in the European Union: Solvency Il and Beyond (eds. P. Marano, M. Siri), Palgrave Macmillan,
London, 2017, 32.

> Generalno govoreci, osiguranje je danas visoko regulisana finansijska transakcija, koja je postala
ne samo normalan nego i neophodan segment modernog drustvenog i ekonomskog Zivota. Postoji
intenzivna regulatorna aktivnost kako zakonodavca tako i tela nadzora, sve s namerom da se obezbedi
adekvatna zastita korisnika usluga. /bid., 35.
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poseduje prirodni monopol, buducdi da ne postoji instrument koji pruza imo-
vinsku zastitu na tako kompletan nacin.

Osiguranje od odgovornosti je ugovor na osnovu koga osiguravac preuzima
obavezu da umesto osiguranika pokrije imovinske posledice njegove odgovornosti.
Kao sto se iz definicija moze primetiti, osnovna razlika u odnosu na osiguranje stvari
- koja dovodi do razli¢itog pravnog reZzima - jeste u predmetu osiguranja: dok je
predmet osiguranja stvari aktiva osiguranika, predmet osiguranja od odgovornosti
je njegova pasiva. Kod osiguranja stvari zastitna funkcija usmerena je prema osigu-
raniku koji je Stetu pretrpeo; u osiguranju od odgovornosti stiti se osiguranik koji je
drugome izazvao Stetu isplatom naknade umesto njega, sto dovodi do pojave tzv.
trecih ostecenih lica prema kojima se ispoljava zastitna funkcija.

Il Nacelo obestecenja kao vrhovni princip
imovinskih osiguranja

Kada se kaze imovinska osiguranja, obi¢no se pomisli na naknadu stete
delovanjem osiguranja, to jest na isplatu odstete od strane osiguravaca. Princip
integralne naknade Stete kao jedno od najznacajnijih nacela obligacionog prava u
oblasti osiguranja konkretizuje se u obliku nacela obestecenja.,Dosudena naknada
Stete ne sme da sluzi ni kao kazna za Stetnika odnosno za odgovorno lice, ni kao
izvor bogacenja za ostecenika.”’* Svrha nacela obestecenja u modernom pravu
osiguranja vise je nego jasna: ona, s jedne strane, moralizuje osiguranje imovine
sprecavajudi ga da izade iz okvira odstetnog prava,'® dok, s druge strane, omogucava
jasno razgranicenje u odnosu na osiguranja lica.'® Imovinska osiguranja zakljucuju
se s ciljem zastite osiguranika ili tre¢eg ostecenog lica od Stete, te je neophodno
ograniciti obavezu osiguravaca na iznos pretrpljene Stete. Osiguranik ima pravo da
mu se naknadi,Steta i nista preko pretrpljene Stete”'”,Na ovaj nacin se zastitna funk-
cija imovinskog osiguranja nadovezuje na naknadu Stete, te se sprecava da postane

4 Marija Karaniki¢ Miri¢, Obligaciono pravo, Sluzbeni glasnik, Beograd, 2024, 94-96.

> Ako bi osiguranik na ime naknade iz osiguranja mogao da dobije viSe nego 5to je Steta koju je pretrpeo i
dokazao, osiguranje bi postalo predmet interesovanja nesavesnih lica, koja bi nastojala da ga zloupotrebe.
Pravni poredak to ne moze prihvatiti, zbog ¢ega se insistira na striktnoj primeni nacela obestecenja.

16 |storijski posmatrano, nacelo obestecenja odigralo je klju¢nu ulogu u razvoju posla osiguranja i njegovom
prihvatanju od onih koji su od pocetka gajili sumnju u ovaj ugovor samo zbog njegovog aleatornog
karaktera, koji su usled neznanja mesali sa igrama na srecu i uopste sumnjivim transakcijama. Strah da
osiguranje nije bitno drugacije od Spekulativnih poslova, s jedne strane, i sumnja u osiguranika da ¢e
zloupotrebiti ugovor o osiguranju, s druge strane, uslovili su razvoj pravila i principa koji obelezavaju
pravo osiguranja. Pod tim mislimo na koncept osiguranog interesa, nacelo obestecenja, nacelo savesnosti
i postenja. Natasa Petrovi¢ Tomi¢, Mirjana Glinti¢, ,The Hybridization of the Regulatory Framework of
Insurance Contract Law: Elements of a New Setting’, Annals of the Faculty of Law, No. 2/2024, 223-250.
7M. Karaniki¢ Miri¢ (2024), 94.
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izvor neosnovanog bogacenja za nesavesne osiguranike.’® Njima se, s jedne strane,
onemogucava da na ime naknade iz osiguranja dobiju viSe nego sto je Steta koju
su pretrpeli, dok se s druge strane, kao isklju¢ena $teta navodi namerno izazivanje
osiguranog slucaja. Sve to imperativnim normama. Dakle, osiguranik nije motivisan
da namerno izaziva Stetu na osiguranoj imovini, jer je u tom slucaju ex lege lisen
pokrica. Jedino ako je Steta nastala nezavisno od njegove iskljucive volje, osiguranik
ima pravo na naknadu, ali samo do visine pretrpljene Stete i uz uvazavanje odnosa
sume osiguranja i vrednosti osigurane stvari. To ¢ini imovinsko osiguranje, najpre,
ekonomski pozeljnim, a zatim socijalno prihvatljivim institutom.””®

Primena nacela obesteéenja znacajna je za praksu osiguranja jer utic¢e na
postupak likvidacije odStetnog zahteva. Za razliku od osiguranja Zivota, gde osi-
guravac na osnovu prijave osiguranog slucaja i relevantnih dokaza pristupa isplati
unapred ugovorenog iznosa, u osiguranju imovine postoji postupak odmeravanja
naknade iz osiguranja, koji prethodi samom ¢inu obestecenja. Po prirodi stvari, radnje
vezane za odmeravanje naknade iz osiguranja mogu biti brojne i odrediti viemenski
okvir isplate naknade iz osiguranja. Zato se kao jedna od razlika izmedu osiguranja
imovine i osiguranja lica istice da je teret dokazivanja koji prati realizaciju prava iz
imovinskih osiguranja neuporedivo teZi nego kod osiguranja lica.

Sta se ta¢no podrazumeva pod sintagmom odmeravanje naknade iz osigu-
ranja? Kada nastane gubitak u imovini osiguranika, prvi korak je utvrdivanje nastale
stete. Osiguranik ili korisnik prava nosi teret dokazivanja Stete, $to u zavisnosti od
okolnosti slu¢aja moze biti i izuzetno zahtevno. U transportnom osiguranju, primera
radi, uobicajeno je angazovanje specijalizovanih likvidatora Steta kako bi se postupak
formalizovao i rezultirao sacinjavanjem odgovarajuceg zapisnika odnosno isprave
koju priznaje osiguravac.?® Polazeci od obligacionog prava, Steta u osiguranju stvari
trebalo bi da obuhvata kako stvarnu $tetu (damnum emergens) tako i izgubljenu
dobit (lucrum cessans). Ali prema vazeéem pravu, obaveza osiguravaca u osiguranju
stvari ogranicena je na naknadu stvarne Stete, dok se izgubljena dobit pokriva samo
po posebnom sporazumu. Iz toga proizlazi da u osiguranju imovine ex lege ne vazi
zakonsko nacelo integralne naknade imovinske 3tete iz ZOO.2' Sta to znadi za osigu-
ranike? To nije dobro redenje, jer osiguranicima vise odgovara da mogu racunati na
pokri¢e celokupne pretrpljene Stete nego da posebno ugovaraju pokric¢e izgubljene

'8 Istorijski posmatrano, nacelo obestecenja je nastalo sa ciljem da se sprec¢i namerno izazivanje osiguranih
slucajeva. Ograni¢avanjem obaveze osiguravaca na iznos pretrpljene Stete osiguranicima je postalo
neekonomic¢no da namerno izazivaju osigurani slucaj.

9 N. Petrovi¢ Tomic¢ (2019), 438-439.

20 Natasa Petrovi¢ Tomi¢, Osiguranje robe u medunarodnom pomorskom prevozu, Pravni fakultet u
Beogradu, Beograd, 2009.

21 Detaljnije: Marija Karaniki¢ Miri¢, Krivica kao osnov deliktne odgovornosti u gradanskom pravu, Pravni
fakultet Univerziteta u Beogradu, Beograd 2009, 177 i dalje.
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dobiti.?? U praksi, ako nije nesto drugo izri¢ito ugovorio, osiguranik nece biti u istoj
imovinskoj poziciji kao da se Stetni dogadaj (osigurani slu¢aj) nije dogodio. On ¢e
dobiti samo naknadu stvarne 3tete, $to znaci da ce biti delimi¢no obestec¢en. To
dalje znaci da osiguranik za deo Stete koji odgovara izgubljenoj dobiti ostaje sam
sebi osiguravac. Time se 3alje losa poruka osiguranicima, jer oni ne mogu da dobiju
naknadu Stete u iznosu na koji su pretendovali. Izuzetak predstavlja osiguranje useva,
gde se vrednost osiguranog predmeta utvrduje na specifican nacin. Naknada se ne
utvrduje prema vrednosti koju su usevi imali na dan Stete, ve¢ na dan ubiranja (ako
nesto drugo nije ugovoreno). Takvim pristupom se uvazava potreba za zastitom
u tom osobenom slucaju. Osiguranik ima interes da useve osigura na vrednost u
trenutku ubiranja (koja obuhvata i izgubljenu dobit!), jer oni tada dostizu najvisu
ekonomsku vrednost.

Postupak odmeravanja naknade iz osiguranja ukljucuje i uzimanje u obzir
sume osiguranja, posto ona predstavlja gornju granicu obaveze osiguravaca. Suma
osiguranja, pritom, nije ni dokaz ni pretpostavka vrednosti osigurane stvari u trenutku
nastanka Stete, osim ako je osiguranje zaklju¢eno na ugovorenu vrednost. Vrednost
stvari u ¢asu nastanka Stete ne moze se zanemariti. Osiguravaci ne mogu obracunati
naknadu iz osiguranja uvazavanjem nacela obestecenja ako se ne bi vodilo ra¢una
o vrednosti koju je stvar imala u trenutku realizacije osiguranog slu¢aja. Na osigura-
niku je teret dokazivanja vrednosti stvari.?®* Nacelo obestecenja dovodi do primene
dva pravila. Prema prvom, osiguranik na ime osiguranja ne moze da naplati vise od
vrednosti stvari u ¢asu nastanka Stete, ¢ak i ako je zakljucio vise ugovora o osiguranju.
Prema drugom, osiguranik ne moZze da dobije viSe od vrednosti stvari, bez obzira na
sumu na koju je osiguranje zaklju¢eno. Kao $to se moze primetiti, vrednost stvari je
faktor ogranicavajuceg karaktera u postupku odmeravanja naknade iz osiguranja.

Z0O0 precizira da prava iz osiguranja mogu imati samo lica koja su u ¢asu
nastanka Stete imala materijalni interes da se ne dogodi osigurani slucaj. Time se
u imovinska osiguranja uvodi zahtev interesa, po ¢emu se ona razlikuju od osigu-
ranja lica. Interes osiguranja je tesno povezan sa svrhom osiguranja imovine: ono
mora biti korisno onome ko ga zakljucuje ili onome za ciji se racun zakljucuje.* Ako
bi se dozvolilo zaklju¢enje ugovora o osiguranju i vrienje prava iz osiguranja bez
posedovanja interesa osiguranja, to bi otvorilo vrata pausalnim naknadama. Takode,
interes odreduje svojstvo osiguranika. Interes osiguranja sastoji se u potrebi da se
obezbedi ekonomska zastita od odredenih rizika isplatom naknade iz osiguranja.

22 Natasa Petrovic¢ Tomi¢, Posebna pravila koja se odnose na osiguranje imovine i osiguranje od odgovornosti,
Prirucnik za obuku za polaganje ispita i sticanje zvanja ovlas¢enog posrednika i ovlas¢enog zastupnika u
osiguranju, Privredna komora Srbije, Beograd, 2024, 89-90.

2 U obzir dolaze razli¢iti modaliteti odredivanja vrednosti stvari: trzisna, upotrebna, ugovorena i nova
vrednost. Detaljnije: Ibid., 90-92.

2 N. Petrovi¢ Tomi¢ (2019), 446.
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Kada je re¢ o osiguranju stvari, sva lica koja mogu pretrpeti Stetu usled propasti ili
ostecenja stvari smatraju se licima koja imaju interes da zaklju¢e osiguranje (vlasnik,
suvlasnik, ostavoprimac, zakupac, zalozni poverilac). U osiguranju od odgovornosti
interes ima svako lice koje je izloZeno odgovornosti i koje Zeli da se zastiti od Stete
koju moze prouzrokovati drugima.

Il Efikasnost obestecenja - isplata naknade iz osiguranja

Kako se u teoriji naglasava, faktori koji uticu na odmeravanje naknade iz
osiguranja su: 1) visina prouzrokovane Stete; 2) visina sume osiguranja i 3) vrednost
osigurane stvari.?® Iz ugla prakse osiguranja, svaki od ta tri elementa moze predsta-
vljati limit tj. gornju granicu obaveze osiguravaca.?® Nijedan od njih nije bitniji od
drugih generalno, ali to moze postati u konkretnim okolnostima. Primera radi, ako
se vrednost osigurane stvari i suma osiguranja poklapaju, osiguranik dobija nakna-
du u visini pretrpljene Stete, pod uslovom da nije ugovorena fransiza. Ako je pak
vrednost osigurane stvari veca od sume osiguranja, osiguranik ¢e dobiti naknadu iz
osiguranja koja ne pokriva celokupni iznos pretrpljene Stete. S druge strane, ako je
suma osiguranja veca od vrednosti osigurane stvari, prouzrokovana Steta predstavlja
gornju granicu obaveze osiguravaca.

Osigurana suma je od znacaja za utvrdivanje naknade iz osiguranja jer je to
iznos kojim je osiguranik pokrio osigurani rizik. Osigurana suma odgovara vrednosti
osiguranog interesa na konkretnom predmetu, te stoga predstavlja gornju granicu
obaveze osiguravaca kada nastane totalna Steta. U najvecem broju slucajeva, osigu-
rana suma u osiguranju imovine ima cisto tehnicki znacaj.?’ Ona, naime, nije ni dokaz
ni pretpostavka vrednosti osigurane stvari u trenutku nastanka osiguranog slucaja,
osim ako je osiguranje zaklju¢eno na ugovorenu vrednost. Posebna pravila se prime-
njuju ako je suma veca od vrednosti stvari (nadosiguranje) ili manja (podosiguranje).

Kada govorimo o vrednosti stvari, odmah sticemo uvid u kompleksnost
materije osiguranja imovine. U osiguravajucoj praksi pravi se razlika izmedu vrednosti
u trenutku zakljucenja ugovora o osiguranju i vrednosti u ¢asu nastanka osiguranog
slu¢aja.”® Po logici stvari, vrednost koju stvar ima u trenutku zaklju¢enja ugovora
znacajna je za odredivanje visine premije osiguranja (vrednost za osiguranje). Sto je
stvar vrednija u smislu trzisne (upotrebne ili neke druge) vrednosti, to ¢e i premija biti
veca. Kako se moze ocekivati da stvar tokom redovne upotrebe ili samo protekom

% |bid., 447.

% |bidem.

27 Zarazliku od imovinskog osiguranja, u osiguranju lica osigurana suma je bitan element i kao takva ne
moze biti izostavljena. Ukoliko ugovaraci ne unesu podatak o visini osigurane sume, ugovor ne proizvodi
pravno dejstvo.

28 N. Petrovi¢ Tomi¢ (2019), 451.
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vremena izgubi na vrednosti, ne uzima se u obzir ista vrednost prilikom obrac¢una
naknade iz osiguranja. Dakle, vrednost stvari u momentu nastanka osiguranog
slu¢aja predstavlja osnov za obracun naknade iz osiguranja (vrednost za naknadu).
Naknada koju osiguranik moze dobiti od osiguravaca zavisi od vrednosti unistene
ili otecene stvari u trenutku nastupanja osiguranog slucaja.

Uvodenjem dve vrste vrednosti stvari osiguravaci su imali nameru da se
osiguranjem pokriva samo realna steta koju je osiguranik pretrpeo.? Prilikom ispla-
te naknade iz osiguranja uzima se u obzir gubitak vrednosti stvari, koji je najcesce
izazvan dotrajalo3c¢u usled redovne upotrebe, ali nije isklju¢eno da se u obzir uzmu
i drugi elementi koji dovode do smanjenja vrednosti osigurane stvari.

Na visinu naknade iz osiguranja utice i to da li je ugovorena primena nekog
oblika ucesca osiguranika u Steti (fransize ili obaveznog ucesca osiguranika u Steti
tj. samopridrzaja). Izmedu ta dva modaliteta postoje znacajne razlike.,Obavezno
ucesce u Steti kao $to naziv sugerise predstavlja onaj deo Stete koji ostaje na teret
osiguranika, bez obzira na uzrok Stete i njenu visinu. Ugovaranje samopridrzaja
znadi da se osiguraniku ne pruza potpuno pokrice. On je obavezan u tom smislu
$to ga osiguranik ne moze osigurati ni kod drugog osiguravaca. Obavezno ucesce
osiguranika u Steti (samopridrzaj) je, stoga, uslov pokrica.*° Fransize su uvedene u
cilju smanjenja pritiska tzv. bagatelnih (manjih) teta ili disciplinovanja osiguranika
ostavljanjem na njegov teret odredenog procenta Stete u svakom slucaju. Osim
toga, fransize imaju jos dva znacajna efekta: 1) smanjenje administrativnih troskova:
one omogucavaju da se ne isplacuju male Stete, koje zbog ucestalosti povecavaju
troSkove obrade odstetnih zahteva, kao i troSkove osiguranika u vezi s prijavom i
obradom steta i 2) smanjenje premije osiguranja: pravilo je da sto je veca fransiza,
to je manja premija osiguranja.

Kod odredivanja naknade iz osiguranja, osim vremena, veliki znacaj se
pridaje i mestu u kome se odreduje vrednost osigurane stvari. Mesto procenjivanja
Stete se obi¢no odreduje uslovima osiguranja, i moze biti: mesto gde se predmet
osiguranja nalazi (obi¢no za nekretnine), mesto polaska robe, mesto opredeljenja,
mesto nastanka Stete, mesto boravka osiguranika itd.

Naknada iz osiguranja ne obuhvata samo iznos Stete vec i troskove popravke,
troskove spasavanja, a kod osiguranja od odgovornosti i troSkove odbrane osigura-
nika od odstetnih zahteva, sudske troskove i sl. Koliki iznos naknade ¢e biti isplacen,
kao i Sta ¢e se ubuduce desavati sa ugovorom o osiguranju, zavisi od toga da li je
nastupila totalna ili delimi¢na steta. Pojmom totalna Steta obuhvacen je potpuni
nestanak osigurane stvari usled nastupanja osiguranog slucaja (unistenje, nestanak
osigurane stvari kao takve). U osiguranju stvari u slucaju totalne Stete naknada iz

2 Branko Jakasa, Pravo osiguranja, Informator, Zagreb, 1972, 178.
30 N. Petrovi¢ Tomi¢ (2019), 458.
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osiguranja ne moze preci vrednost koju je stvar imala u trenutku nastanka osigu-
ranog sluc¢aja.?’ Visina naknade iz osiguranja odreduje se tako $to se od vrednosti
osigurane stvari odredene ugovorom oduzima vrednost ostatka. Posto je predmet
osiguranja prestao da postoji, gase se i pravni odnosi nastali zaklju¢enjem ugovora
o osiguranju. Osiguravac ima pravo na premiju za teku¢u godinu osiguranja.

Pojmom delimicna Steta obuhvaceni su svi slucajevi nastupanja ostecenja
osigurane stvari. Modalitet procene Stete i naknade koju duguje osiguravac zavisi od
toga da li se ostecenje moze popraviti. Ideja je da se isplati naknada u visini troskova
opravke, kako bi se stvar dovela u prvobitno tj. ispravno stanje. Time se dolazi do
pojma vrednosti za zamenu, koji predstavlja limit obaveze osiguravaca u slucaju
delimi¢ne Stete. Dakle, razlikujemo osigurani slucaj koji je doveo do takvog ostecéenja
da se stvar mozZe popraviti i osigurani slucaj koji je imao za posledicu oStecenje koje
se ne moze popraviti. U prvom slucaju na ime naknade se isplacuju troskovi popravke,
tj. izdaci potrebni da se stvar dovede u prvobitno stanje. Ako su troskovi popravke
takvog obima da prelaze vrednost osigurane stvari na dan nastanka osiguranog
slucaja, smatra se da je nastupila ekonomski totalna Steta. Nacelo ekonomi¢nosti i
zastite interesa osiguranika nalaze primenu pravila koja vaze za likvidaciju totalne
Stete, iako je formalnopravno nastalo samo ostecenje predmeta osiguranja. Kod
osiguranja stvari, vrednost za zamenu je nabavna vrednost stvari umanjena za pro-
cenat amortizacije. U osiguranju od odgovornosti, vrednost za zamenu se odreduje
za svaku stvar in concreto, a najvise zavisi od stanja stvari i odrzavanja.

Kako do delimi¢ne Stete moze dodi i vise puta u toku osiguranja, postavlja
se pitanje kako se to odrazava na ugovor o osiguranju. Iz ugla osiguranika, najbitnije
je dati odgovor na pitanje da li ¢e osigurane stvari nakon nastanka delimic¢ne Stete
biti obuhvacene osiguranjem srazmerno visini preostale vrednosti i da li ¢e biti izme-
njena osigurana suma. Resenje koje poznaje ZOO predstavlja jedan od dva moguca
pristupa problemu.>? Prema nasem pravu, ako se u toku istog perioda osiguranja
dogodi vise osiguranih slu¢ajeva jedan za drugim, naknada iz osiguranja za svaki
od njih odreduje se i isplacuje u potpunosti s obzirom na celu svotu osiguranja, bez
njenog umanjenja za iznos ranije ispla¢enih naknada u tom periodu.

IV Odnos imovinskih osiguranja i prava na naknadu Stete

U praksi nije retkost da nastanak osiguranog slucaja ima za posledicu va-
nugovornu gradansku odgovornost. U tom slucaju, osiguranik stice prava po dva
osnova. Prvo, u kapacitetu oste¢enika moze da se koristi institutom naknade Stete

31 Yvonne Lambert-Faivre, Laurent Leveneur, Droit des assurances, Dalloz, Paris, 2017, 420.
32 Drugi - koji prihvata francusko pravo - jeste da se osigurana suma smanjuje nakon svake isplate u
toku perioda osiguranja.
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i da potrazuje naknadu Stete od Stetnika. Drugo, u kapacitetu osiguranika moze
da zahteva naknadu iz osiguranja od osiguravaca. Dakle, postoji konkurencija dva
osnova odgovornosti i za pravni poredak je znacajno da se uredi relacija ovih zahteva.

Pojmom zabrana kumuliranja prava oznacava se zabrana istovremenog
ostvarivanja prava po oba osnova u punom iznosu: naknade Stete po osnovu osigu-
ranja i naknade po osnovu gradanske odgovornosti lica koje je za stetu odgovor-
no.>* To ne treba shvatiti kao zabranu osiguraniku da se za naknadu Stete obrati i
osiguravacu i Stetniku, odnosno kao uslovljavanje i uvodenje redosleda namirenja.
Zabrana kumuliranja prava odnosi se samo na zabranu da se iz oba osnova dobije vise
nego sto iznosi Steta koju je osiguranik pretrpeo, jer bi to imalo visestruke negativne
konsekvence. Za to postoji nekoliko razloga.

U uporednom pravu je doskora bilo najsire prihva¢eno shvatanje da u
imovinskim osiguranjima kumuliranje prava nije dozvoljeno, dok je u osiguranju
lica dozvoljeno.** Nema dileme da takvo razlikovanje polazi od principa obestecenja
kao sustinske razlike izmedu ta dva tipa osiguranja. | u nasem pravu je prihvaceno to
razlikovanje, uz izuzetak koji se odnosi na osiguranje od posledica nesre¢nog slucaja.
Sama zabrana kumuliranja moze se sprovesti na dva nacina: direktno (zabranom osi-
guraniku da po oba osnova primi vise nego $to je Steta koju je pretrpeo) i indirektno
(priznanjem prava osiguravacu da se, nakon isplate naknade iz osiguranja, subrogira
u prava osiguranika prema licu odgovornom za nastupanje osiguranog slucaja).*®
Nase pravo poznaje oba nacina. Zabrana kumuliranja u imovinskim osiguranjima
sprovedena je principom subrogacije osiguravaca u prava osiguranika prema licu
koje je za Stetu odgovorno (ZOO, ¢l. 939). U osiguranju lica javljaju se obe tehnike:
kumuliranje se dopusta uvodenjem zabrane osiguravacu da se subrogira u prava
osiguranika na naknadu prema odgovornom licu (ZOO; ¢l. 948 st. 1), a takode se
osiguraniku priznaje pravo da se istovremeno naplati i od osiguravaca i od Stetnika
(ZOO, ¢l. 948 st. 2). Ovde treba primetiti da zabrana subrogacije osiguravaca prema

33 Predrag Suleji¢, Pravo osiguranja, Pravni fakultet u Beogradu, Beograd, 2005, 267-278.

34 Posmatrano istorijski, na nasim prostorima je u jednom periodu vladalo uverenje da kumulacija ne
treba da bude dozvoljena ni u osiguranju zivota. Takvo resenje je sadrzao hrvatsko-ugarski Trgovacki
zakonik, kao i srpski Zakon o obavezi na naknadu Stete ucinjene smrcu ili telesnom povredom. Posledniji je
predvidao da je preduzimac Zelezni¢kog saobracaja obavezan da naknadi stetu ako lice pogine ili bude
povredeno pri u¢estvovanju u Zelezni¢ckom saobracaju, uz istovremeno iskljucenje moguc¢nosti kumuliranja
naknade iz osiguranja sa naknadom koju moze ostvariti od Stetnika na osnovu pravila o odgovornosti.
Vid. Zlatko Petrovi¢, Vladimir Colovi¢, Dusko Knezevi¢, Istorija osiguranja u Srbiji, Crnoj Gori i Jugoslaviji do
1941. godine, Beograd, 2013, 73.

Ista tendencija se uocava i u domacoj teoriji. Tako je prof. Jankovec bio misljenja da je kumulacija prava
iz osiguranja i prava na naknadu Stete opravdana samo kada se radi o tezim oblicima krivice Stetnika.
Ako je Steta izazvana namerno ili usled grube nepaznje, kumuliranje je dozvoljeno. Vid. lvica Jankovec,
,O kumuliranju naknade iz obaveznog osiguranja o odgovornosti sa naknadama, odnosno davanjima
po drugim pravnim osnovama’, Zbornik Pravnog falkulteta u Novom Sadu, 1974, 203-218.

35 P, Suleji¢, 267.
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licu odgovornom za nastupanje osiguranog slucaja u osiguranju lica ne znaci njegovu
ekskulpaciju. Osiguranik ili korisnik prava je taj koji ¢e podneti odstetni zahtev prema
stetniku, i time spreciti da osiguranje lica posluzi kao fakti¢ko osiguranje od odgo-
vornosti Stetnika. Ta pravila su imperativnog karaktera, od njih se ne moze odstupati.

V Subrogacija - uloga osiguravaca u sprecavanju
da se osiguranje pretvori u svoju suprotnost

Jedno od pravila koje najvie intrigira pravnike u oblasti osiguranja jeste
subrogacija.*® Naime, ZOO izric¢ito kaze da isplatom naknade iz osiguranja na osi-
guravaca prelaze sva prava osiguranika prema tre¢em licu odgovornom za Stetu
po ma kom osnovu u visini isplacene naknade stete. Do ovog prelaska prava dolazi
na osnovu zakona isplatom naknade iz osiguranja osiguraniku, do visine isplacene
naknade. Posto do subrogacije dolazi na osnovu zakona, osiguravac nije duzan da
o tome obavestava tre¢e odgovorno lice. Iz ZOO takode proizlazi da od trenutka
isplate naknade iz osiguranja nastupaju dejstva subrogacije, a ne pre tog momenta!
To, dalje, dovodi do sledecih pravnih posledica: od tada osiguranik gubi pravo da
se obraca Stetniku ili njegovom osiguravacu ako se obestetio na osnovu naknade
iz osiguranja, a to pravo prelazi na osiguravaca.

Na osnovu tumacenja ZOO i poznavanja sudske prakse, naglasavamo da
je za subrogaciju bitno kumulativno ispunjenje dva uslova. Prvi je da je osiguravac
isplatio naknadu iz osiguranja osiguraniku ili oste¢enom licu. U teoriji se s razlogom
istice da osiguravac ne moze podneti tuzbu protiv Stetnika prema pravilima odstet-
nog prava, a pre isplate naknade iz osiguranja, iz najmanje dva razloga.*” Prvo, on
nije aktivno legitimisan za podnosenje tuzbe za naknadu $tete, jer nije ostecenik, te
time ne ispunjava uslove koji se inace zahtevaju radi ostvarenja prava na naknadu
Stete (uzro¢na veza izmedu Stetne radnje i Stetnih posledica). Drugo, mozda i jasnije,
osiguravac ne trpi Stetu u pravom smislu te reci. Naknada koju isplacuje osiguraniku
za njega ne predstavlja gubitak, ve¢ deo njegovih prora¢una u vezi s konkretnim
ugovorom o osiguranju. Naknada koju duguje osiguraniku u slu¢aju nastanka osi-
guranog slucaja ima protivprestaciju u naplacenim premijama. On, dakle, ispunjava
ugovornu obavezu. Ispla¢ena naknada je limit subrogacionog zahteva. Sustina je u
tome da osiguravac na osnovu subrogacionog zahteva moze samo da vrati onoliko
koliko je isplatio svom osiguraniku. Moglo bi se reci da je to pravilo zastitinicki nastro-
jeno prema osiguraniku, kome zakon garantuje pravo starije od prava iz osiguranja.

3 Detaljnije o trendovima u pogledu subrogacije: Wei Zou, Quigwu Li,,Uporedni trendovi u regulisanju
prava ostecenih lica, Stetnika i Fonda za nadoknadu Steta prouzrokovanih neosiguranim motornim
vozilima kroz pravo subrogacije”, Evropska revija za pravo osiguranja, br. 2/2022, 18-28.

37 Y. Lambert-Faivre, L. Laveneur, 449.
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Tek kada mu osiguravac isplati naknadu i ispuni svoju ugovornu obavezu, moze
se govoriti o gubitku prava istovrsne ciljne funkcije. Drugi uslov subrogacije je da
postoji odstetni zahtev prema (trecem) odgovornom licu, po ma kom osnovu. Naravno
da taj uslov nece biti ispunjen u svakom slucaju. U tim situacijama, osiguravac ¢e
podneti teret obestecenja, i to jeste u skladu sa ugovornim obecanjem. Ali ako su
oba uslova za subrogaciju ispunjena, stvaraju se uslovi da zahvaljujudi ulozi osigu-
ravaca dode do ispunjenja pravila izZOO o obavezi naknade prouzrokovane stete.
Na osnovu subrogacije, lice koje je Stetu izazvalo treba da podnose teret naknade.
Ali do primene subrogacije ne dolazi ako je Stetu izazvalo lice u srodstvu u pravoj
liniji sa osiguranikom, lice za ¢ije postupke osiguranik odgovara, lice s kojim Zivi u
istom domacinstvu ili je radnik osiguranika, osim ako su ova lica stetu izazvala na-
merno.®® Izuzetak postoji ako je neko od pomenutih lica osigurano od odgovornosti.
Osiguravac se tada subrogira u prava osiguranika prema tim licima, ali ih ostvaruje
protiv osiguravaca od odgovornosti tih lica.

Poznavaoci osiguranja znaju da subrogacija stvara znacajne pravne posledice.
Najpre, subrogacija dovodi do prelaska prava prema odgovornom licu sa osiguranika
na osiguravaca. To stvara konkretne pravne posledice. Prvo, osiguravac je preuzeo
prava svog osiguranika prema Stetniku i u tom smislu je izloZzen svim prigovorima
koji se mogu istadi i prema osiguraniku (poput prigovora kompenzacije). Ali samo
do trenutka kada nastaje dejstvo subrogacije, a to je isplata naknade iz osiguranja.
Prigovori koji eventualno kasnije nastanu ne mogu se isticati protiv osiguravaca.
Takode, u trenutku kada je izvrsena isplata naknade iz osiguranja osiguranik gubi
pravo da podnosi odstetni zahtev prema Stetniku.

Da bismo razumeli poloZaj osiguranika i Stetnika u kontekstu subrogacije,
bitno je naglasiti da osiguranik sam odlucuje da li ¢e se za iznos Stete koju je pretr-
peo obratiti svom osiguravacu ili ¢e je ostvariti od Stetnika. Zakljucenje ugovora o
osiguranju ne dira u njegovo pravo izbora duznika. Buduci da se vecina osiguranika
rukovodi logikom da je osiguravac solventniji i da ¢e naknadu brze ostvariti ako se
njemu obrate, u praksi se ¢esto sti¢u uslovi za subrogaciju osiguravaca u prava osi-
guranika prema stetniku.>® Ako bi se desilo da zbog ogranicenja u osiguravaju¢em
pokri¢u osiguranik ne dobije potpuno obestecenje od osiguravaca, dolazi do izrazaja
pravilo da prelazak prava sa osiguranika na osiguravaca ne sme biti na stetu osigura-
nika. Na osnovu tog pravila reSava se svaki potencijalni sukob interesa osiguravaca
i osiguranika.*® Dakle, iako nesumnijivo koristi i osiguravacima, institut subrogacije
primarno je povezan s nacelom obestecenja i kao takav stiti javni poredak u osiguranju.

38 U pitanju su lica koja osiguranik, inace, ne bi tuzio, bez obzira na to da li ima zaklju¢eno osiguranje
(srodnici), odnosno za koja po zakonu odgovara (radnici). Kako je rekao francuski autor, priznati pravo
na subrogaciju znacilo bi omoguciti osiguravacu da,ono $to je jednom rukom dao osiguraniku, drugom
oduzme”.

39 P Suleji¢, 377.

40Y. Lambert-Faivre, L. Leveneur, 463.
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VI Zakljucak

Osiguranje imovine predstavlja vrstu osiguranja koja je od neprocenjivog
znacaja za nesmetano odvijanje Zivota u savremenom drustvu. Naknadom unistenih
ili ostecenih imovinskih vrednosti fizickih i/ili pravnih lica, u postupku koji karakterise
efikasnost i uvazavanje interesa korisnika usluga, osiguravaci vrse drustveno korisnu
funkciju. Delovanjem osiguranja gubitak ili oStec¢enje imovine brzo se nadoknaduju,
a poslovne aktivnosti odvijaju bez zastoja.

Podvla¢imo da osiguranje kao delatnost ima prirodni monopol kada
je rec o zastiti imovine, buduci da ne postoji konkurentska usluga sa istim
obimom i kvalitetom zastitne funkcije. Da bi se na najoptimalniji nacin iskoristile
pogodnosti osiguravajuce zastite, neophodno je da se usvoji strategija promocije
osiguranja imovine i opismenjavanja gradana u svojstvu korisnika usluga osiguranja.
Gradanin koji je investirao u osiguranje u povoljnijoj je situaciji u odnosu na onoga
koji je to propustio da ucini. Naglasavamo da u mnogim sluc¢ajevima izdvajanja za
osiguranje na ime premija ne predstavljaju udar na budzet klijenta. Najbolji primer
je osiguranje stanova od osnovnih rizika, koje okvirno iznosi jedan evro po kvadratu.

Nas regulatorni okvir osiguranja imovine, iako etabliran ZOO koji je usvojen
jos 1978. godine, predstavlja solidnu osnovu za razvoj novih usluga. Ali ako se Zeli
podstadi odrzivi rast osiguranja, treba ocekivati da se u dogledno vreme pristupi
izmenama regulatornog okvira osiguranja. Naglasavamo da je uloga osiguravaca
u stvaranju podsticajnog okruzenja veoma izrazena. Oni su, naime, znacajno tome
doprineli, budud¢i da su uslovima osiguranja uspostavili sve pretpostavke za razvoj
razli¢itih oblika osiguranja imovine, koji odgovaraju potrebama za zastitom razlicitih
imovinskih vrednosti.
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Summary

The author examines property insurance with a particular focus on its indem-
nity nature, which is a fundamental component of insurance legislation. According to
the author, property insurance creates a win-win situation for individuals who choose
this form of protection for their material interests. Based on practical experience, it
can also be argued that the insurance industry holds a natural monopoly, as there
is no alternative instrument that offers such comprehensive protection under com-
parably favorable financial conditions. Special attention is given to the relationship
between property insurance and the principle of indemnification. To fully leverage
the benefits of insurance coverage, it is essential to adopt a strategy for promoting
property insurance and enhancing public literacy in this area. Someone who invested
in insurance is in a more advantageous position than one who has neglected to do so.

Keywords: assets, property, insurance, protection, indemnity principle, literacy
| General remarsk on property insurance
Term insurance is most commonly associated with insurance contracts conc-

luded for the purpose of protecting property from various risks that can lead to loss or
damage of assets belonging to individuals or legal entities.? Legally speaking, property
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insurance encompasses various types of insurance contracts aimed at compensating
damage incurred due to loss or damage of the policyholder’s or insured’s assets.* The
most significant classification within property insurance divides it into two major
and quite different areas: insurance of things and liability insurance. This is a common
classification not only among insurance law theorists but also among practitioners,
and it is supported across many legal systems. Why is it important to mention the
difference between insurance of property and liability insurance right from the start?
For several reasons, main among them is the fact that damage manifests differently
in these subtypes of property insurance. Additionally, there are numerous other
distinctions between these types of property insurance.

Insurance of property refers to a subcategory of property insurance that
provides compensation in the event of loss, destruction, or damage to insured
properties.* The insured subject matter is a specific object or part of the insured’s
assets, exposed to various risks: regardless of whether the property is movable or
immovable, corporeal or incorporeal (such as receivables).’ As for risks related to
the insured property, they may involve fire, flood, machinery breakdown, theft, and
others.® Notably, for property insurance purposes, a risk does not necessarily have to
cause physical damage, as in the case of theft, where a property may be lost without
being physically damaged... What is crucial in insurance of property is that, in order
to insure any subject matter, the insured must have an insurable material interest.
When the term insurable material interest is mentioned, one naturally first thinks
of the owner of the property, but this term in modern insurance law allows a wide
range of persons to conclude some form of insurance of property.” The only condition
is that they have a legally recognized material interest to the insured property, so
they can suffer damage due to its loss or damage. Simply put, insurance of property
enables compensation to the person who has suffered damage to the insured property.
In this sense, insurance is seen as an instrument that contributes to the protective
function through efficient compensation for damage to insured property. Instead

3 More on the insurance contract: Marija Karaniki¢ Miri¢,,Forma ugovora o osiguranju’, Tokovi osiguranja,
No. 1/2025, 22-25. Insurance of apartments, cars, industrial facilities, professional liability insurance,
vacation rain insurance, business interruption insurance, etc., are just some of the various forms of
property insurance.

4 On the risk in insurance: Slobodan lliji¢, ,O pravnim aspektima rizika i polise osiguranja u prednacrtu
Gradanskog zakonika Republike Srbije (2015)", Tokovi osiguranja, No. 2/2018, 31-41.

> Natasa Petrovi¢ Tomi¢, Pravo osiguranja, Sistem, Knjiga prva, Sluzbeni glasnik, Belgrade, 2019, 437.

5 On how changes in risk affect the liabilities of the insured: Katarina Ivancevic, ,Pravne posledice promene
rizika u toku trajanja ugovora o osiguranju imovine’, Evropska revija za pravo osiguranja, No. 3/2021, 10-22.
7 On the difference between the traditional and modern understanding of insurable interest, especially
regarding banks’ interest in offering insurance to their clients as part of benefit programs: Natasa
Petrovi¢ Tomi¢, Nenad Gruji¢, “Kolektivno ugovaranje osiguranja od strane banaka — kanal distribucije i
faktor financijskog opismenjavanja korisnika osiguranja’, Osiguranje, Hrvatski ¢asopis za osiguranje, No.
12/2025,17-23.
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of going through the damage compensation process, which involves initiating ap-
propriate proceedings against the person responsible for the damage, the holder
of material interest in the insured property can directly address the insurer, who, in
accordance with the Insurance Law? and the Guidelines of the National Bank of the
Republic of Serbia,’ is obliged to settle claims fairly and properly.'® Although not
legally binding, the Guidelines were adopted by the insurance market supervisory
authority as recommendations, thus becoming part of the insurance professional
standards, and indirectly part of positive law, considering the insurer’s obligation to
act according to insurance professional standards pursuant to the provisions of the
Insurance Law. Moreover, the supervisory authority (National Bank of the Republic
of Serbia) closely monitors whether insurers’ conduct during contracting, after con-
tracting, and especially when handling claims complies with the minimum standards
set by the Guidelines." Insurers are expected to ensure the protection of consumers
by applying and complying the standards prescribed by the Guidelines.'?

This means that a person who invests in insurance enjoys a dual benefit
compared to those who leave their property uninsured: compensation from a solvent
co-insurer whose liquidity and solvency is supervised by the National Bank of Serbia,
and guarantees of fair and proper treatment, which cannot be expected in proce-
edings initiated against the liable party. Property insurance, therefore, creates a
win-win situation for those who opt for this type of protection of their material

8 Insurance Law, Official Gazette of the Republic of Serbia, Nos. 139/2014 and 44/2021 (hereinafter referred
to as ZO).

° National Bank of Serbia, Guidelines on Minimum Standards of Conduct and Good Practices for Participants
in the Insurance Market dated April 20, 2018 (hereinafter referred to as: Guidelines).

' The social, economic, and broader societal significance of the insurance activity requires insurance
companies, when fulfilling rights and obligations, to consider not only their own interest but also the
interest of insurance service users: “An insurance company, insurance brokerage company, insurance
agency company, insurance agent, and legal entities from Article 98, paragraph 2 of this law, which
perform insurance agency activities based on prior consent from the National Bank of Serbia (hereinafter:
legal entities from Article 98, paragraph 2 of this law), are obliged to ensure the protection of the rights
and interests of the insured, the policyholders, the users of insurance, and third-party injured persons
(hereinafter: users of insurance services), in accordance with regulations, professional standards, and
good business practices” (Article 15 of the Insurance Law).

To emphasize: insurance companies are required to protect the rights and interests of service users in
accordance with regulations, insurance professional standards, and good business practices. Users of insurance
services generally do not have sufficient knowledge about the insurance service they acquire, which is
why insurers, as the stronger party, have numerous obligations before and after contract conclusion
aimed at protecting the trust of the users of insurance services. Without protecting this trust, insurance,
which has an important economic, social, and societal function, cannot fulfill its purpose.

" Ivan D. Radojkovi¢, Aleksandar V. Kosti¢, Maja T. Aleksandrovic Gaji¢, ,Nacela prihvata rizika i tehnicke
osnhove osiguranja poljoprivrednih kultura®, Tokovi osiguranja, No. 3/2021, 93.

2 Herman Cousy, ,Changing Insurance Contract Law: An Age-Old, Slow and Unfinished Story”, Insurance
Regulation in the European Union: Solvency Il and Beyond (eds. P. Marano, M. Siri), Palgrave Macmillan,
London, 2017, 32.
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interests.'* Furthermore, based on practical experience, it can be argued that
insurance as an activity holds a natural monopoly, since there is no instrument
that provides property protection in such a comprehensive way.

Liability insurance is a contract under which the insurer covers the financial
consequences of the insured’s liability instead of the insured. As can be seen from
the definitions, the fundamental difference compared to insurance of property,
which leads to a different legal regime, is the insured subject matter: while the in-
sured subject matter of insurance of property is the insured’s property, the insured
subject matter of liability insurance is the insured’s liability. The protective function
of insurance of property is directed towards the insured who suffered the damage;
in liability insurance, the insured who caused damage to another is protected by
paying compensation on their behalf, which leads to the emergence of so-called
third-party injured persons towards who benefit from the protective function of
insurance liability.

Il Indemnity principle as the supreme principle
of property insurance

When we talk about property insurance, it is typically understood as com-
pensation for damage through insurance, that is, indemnification by the insurer. The
principle of full damage compensation, one of the most important principles of the
law of obligations in the insurance domain, is manifested specifically through the
indemnity principle. “The awarded compensation must neither serve as punishment
for the tortfeasor, nor as a source of enrichment for the injured party.'* The purpose
of indemnity principle in modern insurance law is more than clear: on the one hand,
it ensures a moral framework for property insurance by preventing it from going
beyond the limits of compensation law.” On the other hand, it clearly distinguis-
hes property insurance from insurance of persons.'® Property insurance contract is

'3 Generally speaking, insurance today is a highly regulated financial transaction, which has become
not only a normal but also a necessary segment of modern social and economic life. There is intense
regulatory activity both by the legislature and supervisory bodies, all aimed at ensuring adequate
protection for users of insurance services. Ibid., 35.

4 Marija Karaniki¢ Miri¢, Obligaciono pravo, Sluzbeni glasnik, Belgrade, 2024, 94-96.

s If the insured could receive insurance compensation exceeding the damage they have suffered and
proven, insurance would become an object of interest for unscrupulous individuals seeking to exploit
it. The legal system cannot accept this, which is why strict application of the principle of indemnity is
insisted upon.

16 Historically, the principle of indemnity played a key role in the development of the insurance business
and its acceptance by those who were initially sceptical about this contract due to its aleatory nature,
which, out of ignorance, they confused with gambling and generally suspicious transactions. The fear
that insurance was not significantly different from speculative activities, on one hand, and suspicion that
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concluded with the aim of protecting the insured party, or in some cases, a third
injured party against damage. Accordingly, the insurer’s liability must be limited to
the actual amount of the damage suffered. The insured is entitled to be compensated
for“the damage, and nothing beyond the actual damage suffered”.” “In this way, the
protective function of property insurance is directly tied to damage indemnificati-
on, while also preventing unjust enrichment of dishonest insured parties.’”® On one
hand, the insured individuals cannot receive more from the insurer than the value
of the damage actually suffered. On the other hand, claims arising from intentionally
caused insurance cases are explicitly excluded. All of this is regulated by mandatory
norms. Therefore, an insured party is not motivated to intentionally cause damage to
the insured property, as in such cases they are ex lege deprived of coverage. Only in
cases where the damage occurs independently of the insured’s exclusive intent, the
insured has the right to damage compensation, and even then, only up to the actual
amount of the damage, taking into account the relation between the sum insured
and the actual value of the insured property. This makes property insurance, first
and foremost, an economically desirable and then socially acceptable institution.””®

The application of indemnity principle is particularly important in insurance
practice, as it directly affects the claims settlement process. Unlike in life insurance,
where the insurer, upon receiving notice of the insurance case and relevant docu-
mentation, pays out a pre-agreed amount, in property insurance there is a process for
assessing the insurance compensation that precedes the actual act of indemnification.
By its nature, this valuation involves multiple procedural steps and can significantly
extend the timeframe of compensation. For this reason, one of the main distinctions
between property and insurance of persons lies in the burden of proof, accompa-
nying the realization of rights under property insurance is incomparably heavier
than in insurance of persons.

What does the term valuation of indemnity exactly mean? When a loss to
the insured’s property occurs, the first step is to determine the damage caused. The
burden of proof lies with the insured or the beneficiary, and depending on the case,
this can be quite demanding. In transport insurance, for example, it is common to
engage specialized loss adjusters, whose task is to formalize the process and draft

the insured might abuse the insurance contract, on the other, led to the development of the rules and
principles characterizing insurance law. This refers to the concepts of insurable interest, the principle
of indemnity, and the principles of good faith and fairness. Natasa Petrovi¢ Tomi¢, Mirjana Glinti¢, “The
Hybridization of the Regulatory Framework of Insurance Contract Law: Elements of a New Setting’, Annals
of the Faculty of Law, No. 2/2024, 223-250.

7M. Karaniki¢ Miri¢ (2024), 94.

'® Historically, the principle of indemnity was established with the aim of preventing the intentional
causing of insurance cases. By limiting the insurer’s liability to the amount of the actual damage suffered,
it became economically unfeasible for the insured to deliberately cause an insurance case.

9 N. Petrovi¢ Tomic (2019), 438-439.
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an appropriate report or document accepted by the insurer.?’ According to the main
principle of tort and contract law, damages in property insurance should include
both the actual damage (damnum emergens) and the profit lost (lucrum cessans).
However, under positive law, the insurer’s liability in property insurance is limited
to compensation for actual damage, while lost profits are only covered by special
agreement. This effectively means that, in property insurance, the statutory principle
of full compensation for financial loss from the Law on Contract and Torts (ZOO) does
not apply ex lege.?' What does this mean for the insured? This is not a favorable solu-
tion, because the insured parties would benefit more if they could rely on coverage
for the entire loss suffered, rather than having to separately negotiate coverage for
the profit lost.?2 In practice, unless otherwise explicitly agreed, the insured will not
be in the same financial position as if an insurance case had not occurred. They will
receive compensation only for actual damage, which implies partial indemnifica-
tion. As a result, for the portion of the loss that corresponds to the profit lost, the
insured effectively becomes their own insurer. This sends a discouraging message
to insured parties, as they are unable to recover the full compensation they expec-
ted. An exception exists in crop insurance, where the value of the insured property
is determined in a specific manner. In such cases, compensation is not based on
the value of crops at the time of damage, but rather at the time of harvest (unless
otherwise provided by contract). This approach acknowledges the need for tailored
protection in this unique case. The insured has an interest in insuring crops at their
harvest value (which includes the profit lost!), as that is when they reach their highest
economic value.

The assessment of insurance compensation also involves taking into account
the sum insured, as it represents the upper limit of the insurer’s liability. However, the
sum insured does not constitute proof or presumption of the value of the insured
subject matter at the time of the insurance case, unless the insurance is concluded
on an agreed value basis. The actual value of the insured object at the time of the
damage cannot be disregarded. Insurers cannot calculate compensation in accor-
dance with the principle of indemnity without considering the value the insured
object held at the moment of the insurance case . The burden of proving the value
rests with the insured.?® The principle of indemnity leads to the application of two

20 Natasa Petrovi¢ Tomic, Osiguranje robe u medunarodnom pomorskom prevozu, University of Belgrade
Faculty of Law, Belgrade, 2009.

2! For more detail: Marija Karaniki¢ Miri¢, Krivica kao osnov deliktne odgovornosti u gradanskom pravu,
Faculty of Law, University of Belgrade, Belgrade, 2009, 177 and following.

22 Natasa Petrovic¢ Tomi¢, Posebna pravila koja se odnose na osiguranje imovine i osiguranje od odgovornosti,
Prirucnik za obuku za polaganje ispita i sticanje zvanja ovlas¢enog posrednika i ovlas¢enog zastupnika u
osiguranju, Privredna komora Srbije, Belgrade, 2024, 89-90.

2 Various methods of determining the value of an property may be taken into account: market value,
use value, agreed value, and new value. /bid., 90-92.
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rules. First, the insured cannot collect more than the value of the insured object at
the time of the damage occurrence, even if multiple insurance contracts have been
concluded for the same object. Second, the insured cannot receive more than the
actual value of the property, regardless of the sum insured under the policy. As
these rules make clear, the value of the insured object acts as a limiting factor in the
process of assessing compensation.

The Law of Contract and Torts (ZOO) specifies that rights from an insurance
contract belong only to those who, at the time of the damage occurrence, held a ma-
terial interest in the insurance case not occurring. This introduces the requirement of
insurable interest into property insurance, distinguishing it from insurance of persons.

The concept of insurable interest is closely linked to the purpose of pro-
perty insurance: it must benefit the party taking out the insurance or the person on
whose behalf it is taken.** If insurance contracts and the exercise of insurance rights
were allowed without the existence of an insurable interest, it would pave the way
for lump-sum (or arbitrary) payouts. Moreover, the existence of insurable interest
determines who qualifies as the insured. It consists of the need to secure economic
protection against specific risks through the payment of insurance compensation.
In the context of insurance of property, anyone who stands to suffer damage due
to the destruction or deterioration of the insured property is considered to have a
valid insurable interest in concluding an insurance contract (such as the owner, co-
owner, depositary, lessee, or pledgee). In liability insurance, any person exposed to
legal liability and seeking protection against potential damages caused to others is
considered to have an insurable interest.

lll Efficacy of indemnification - payment
of insurance compensation

As highlighted in theory, the factors influencing the assessment of insurance
compensation are: 1) the amount of the damage caused; 2) the sum insured; and
3) the value of the insured subject matter.>> From the perspective of the practice,
each of these three elements may represent a limit, i.e. the upper boundary of the
insurer’s liability.? None of them is generally more important than the others, but
specific circumstances may make one particularly relevant. For instance, if the value
of the insured subject matter and the sum insured match, the insured will receive
compensation equal to the amount of damage sustained, provided no deductible
(franchise) has been agreed upon. If the value of the insured subject matter exceeds

2 N. Petrovi¢ Tomic (2019), 446.
% |bid., 447.
% |bidem.
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the sum insured, the insurance compensation will not cover the full extent of the
damage. On the other hand, if the sum insured is greater, the damage itself becomes
the upper limit of the insurer’s liability.

The sum insured is significant in determining insurance compensation, as it
represents the amount by which the insured has covered the insured risk. The sum
insured corresponds to the value of the insurable interest in the specific property, and
therefore serves as the upper limit of the insurer’s liability in the event of total loss.
In most cases, the sum insured in property insurance has a purely technical function.””
It is neither proof nor a presumption of the value of the insured subject matter at
the time of the insurance case, unless the insurance contract was concluded on an
agreed value basis. Special rules apply if the sum insured is greater than the property’s
value (overinsurance) or lower (underinsurance).

When discussing the value of the property, the complexity of property in-
surance becomes immediately evident. In insurance practice, a distinction is made
between the value at the time the insurance contract is concluded and the value
at the time the insurance case occurs.” Logically, the property’s value at the time
of contracting is relevant for calculating the insurance premium (value for insuran-
ce). The higher the market (or use, or other) value of the property, the higher the
premium. Since it is expected that the property will lose value through regular use
or simply over time, the same value is not used when calculating compensation.
Thus, the property’s value at the time of the insurance case serves as the basis for
calculating insurance compensation (value for compensation). The compensation
that the insured may receive depends on the value of the damaged or destroyed
property at the time of the insurance case.

By introducing two types of property value, insurers intended for insurance
to cover only the actual damage sustained by the insured.”® When paying out in-
demnity, depreciation is considered, most often due to wear and tear from regular
use, but other elements that contribute to the depreciation of the insured property
may also be considered.

The amount of compensation also depends on whether some form of the
insured’s participation in the loss has been agreed upon (a deductible or mandatory
participation, i.e. insured’s retention). There are significant differences between these
two modalities.“Mandatory participation in the damage, as the term implies, refers
to the portion of the damage that remains at the policyholder’s expense, regardless
of the cause or the amount of the damage. The arrangement of self-retention means

27 Unlike in property insurance, in insurance of persons the sum insured is an important element and,
as such, cannot be omitted. If the contracting parties fail to specify the amount of the insured sum, the
contract does not produce legal effect.

28 N. Petrovi¢ Tomi¢ (2019), 451.

2 Branko Jakasa, Pravo osiguranja, Informator, Zagreb, 1972, 178.
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the insured is not provided with full coverage. It is mandatory in the sense that the
insured may not insure it with another insurer. Thus, mandatory participation (insu-
red’s retention) is a condition of coverage.”° Deductibles were introduced to reduce
the frequency of so-called minor (trivial) claims or discipline insureds by making
them bear a certain percentage of the loss in every case. In addition, deductibles
have two other significant effects: 1) reduction of administrative costs: they make it
possible not to pay out minor claims, which, due to their frequency, increase the cost
of processing claims as well as the insured’s costs related to reporting and managing
the claims process; and 2) reduction of the insurance premium: as a general rule, the
higher the deductible, the lower the insurance premium.

When determining the amount of insurance compensation, in addition to
the time of the insurance case, significant importance is also given to the location
at which the value of the insured property is assessed. The place of damage asses-
sment is usually stipulated in the insurance terms and conditions, and may be: the
location of the insured property (commonly for real estate), the place of dispatch of
goods, the destination point, the place where the damage occurred, the residence
of the insured, etc.

Indemnity does not only include the amount of the damage itself, but also
repair costs, salvage expenses, and in liability insurance - legal defense costs, court
expenses, and similar. The amount of compensation to be paid, as well as the future
status of the insurance contract, depends on whether the damage is classified as
total or partial.

The term total loss refers to the complete disappearance of the insured
property due to the occurrence of an insurance case (destruction or disappearance
of the property as such). In property insurance, in the event of a total loss, the com-
pensation cannot exceed the property’s value at the time of the insurance case.®'
The compensation amount is calculated by deducting the residual value from the
value of the insured property as determined in the contract. Since the subject matter
of insurance no longer exists, the legal relationship established by the insurance
contract ceases to exist as well. The insurer retains the right to the premium for the
current insurance year.

The term partial loss encompasses all cases of damage to the insured pro-
perty. The assessment method and the indemnity owed by the insurer depend on
whether the damage can be repaired. The idea is to pay an indemnity equal to the
cost of repairs, in order to restore the property to its original, i.e. functional condition.
This introduces the concept of replacement value, which represents the limit of the
insurer’s liability in the case of partial loss. Thus, a distinction is made between an
insurance case resulting in damage that can be repaired and one causing irreparable

30 Natasa Petrovi¢ Tomic¢ (2019), 458.
31 Yvonne Lambert-Faivre, Laurent Leveneur, Droit des assurances, Dalloz, Paris, 2017, 420.
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damage. In the first case, the indemnity corresponds to the costs of repair, i.e. the
expenses necessary to restore the property to its original state. If the repair costs
exceed the value of the insured property at the time the insurance case occurred,
the situation is treated as an economic total loss. The principle of cost-efficiency and
the protection of the insured’s interests require the application of rules governing
total loss settlements, even if the damage is formally classified as partial. In property
insurance, replacement value refers to the purchase value of the property reduced
by the depreciation percentage. In liability insurance, the replacement value is
determined for each property in concreto, and primarily depends on the property’s
condition and maintenance.

Since partial loss may occur multiple times during the insurance period,
the question arises as to how this affects the insurance contract. From the insured’s
perspective, it is essential to determine whether the insured object remains covered
after a partial loss, proportionate to their remaining value, and whether the sum
insured will be modified.

The solution provided under the Law on Contract and Torts (ZOO) represents
one of two possible approaches to the issue.?? According to domestic law, if multiple
insurance cases occur consecutively within the same insurance period, compensation
for each event is determined and paid in full based on the total sum insured, without
reduction for any amounts previously paid during that period.

IV Relationship between property insurance
and the right to compensation for damage

In practice, it is not uncommon for the occurrence of an insurance case to
give rise to extra-contractual civil liability. In such cases, the insured acquires rights on
two separate legal grounds. First, in the capacity of an injured party (claimant), they
may request compensation for damage from the tortfeasor. Second, in the capacity
of the insured, they may claim compensation from the insurer under the insurance
policy. Therefore, there exists a concurrence of two legal grounds for compensation, and
it is important for the legal system to regulate the relationship between these claims.

The concept of the prohibition of cumulation of rights refers to the prohibition
of simultaneous realization of both rights in their full amount: namely, compensation
from the insurer under the insurance contract, and damages from the liable third
party under civil liability.® This, however, should not be understood as a prohibition
for the insured to pursue claims against both the insurer and the tortfeasor, nor should

32 The other, as accepted in French law, provides that the sum insured is reduced after each indemnity
payment during the insurance period.
33 Predrag Suleji¢, Pravo osiguranja, Faculty of Law University of Belgrade, Belgrade, 2005, 267-278.
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it be interpreted as imposing a sequence of enforcement or recovery. Rather, the
prohibition applies only to receiving more than the actual damage sustained, as such
overcompensation would have several negative consequences. There are several
reasons for this restriction.

In comparative law, it was until recently widely accepted that cumulation
of rights is not allowed in property insurance, whereas it is permitted in insurance
of persons.> This distinction undeniably arises from the principle of indemnity,
which fundamentally differentiates these two types of insurance. This distinction
is also recognized in our domestic legal system, with an exception pertaining to
accident insurance.

The prohibition of cumulation may be implemented in two ways: directly (by
prohibiting the insured from receiving more than the amount of the actual loss on
both grounds) and indirectly (by granting the insurer the right of subrogation after
paying compensation under the policy, whereby the insurer steps into the shoes of
the insured with respect to their claim against the liable party responsible for the
insurance case).>* Both ways are recognized in our domestic law. The prohibition of
cumulation in property insurance is enforced through the principle of subrogation,
whereby the insurer acquires the insured’s rights against the party responsible for
the damage (ZOO, art. 939). In insurance of persons, both approaches are applied:
cumulation is permitted by prohibiting the insurer from exercising subrogation
against the liable party (ZOO, art. 948, para. 1), and the insured is entitled to receive
payment from both the insurer and the tortfeasor (ZOO, art. 948, para. 2). It should
be noted, however, that the prohibition of subrogation by the insurer in insurance
of persons does not absolve the responsible party from liability. It is the insured or
the beneficiary who retains the right to file a claim for damages against the tortfe-
asor, thereby preventing insurance of persons from effectively becoming liability
insurance for the wrongdoer. These rules are mandatory in nature, and deviations
from them are not permitted.

34 Historically, in the former Yugoslav region, there was a time when even life insurance did not allow
double recovery. This was the case under the Austro-Hungarian Commercial Code and the Serbian law on
compensation for death or bodily injury. The latter stipulated that a railway operator was liable for injuries
or death in railway accidents, while explicitly excluding the possibility of combining compensation from
insurance with damages from the responsible party. See: Zlatko Petrovi¢, Vladimir Colovi¢, Dusko Knezevi¢,
Istorija osiguranja u Srbiji, Crnoj Gori i Jugoslaviji do 1941. godine, Belgrade, 2013, 73.

The same tendency appears in domestic legal theory. For example, Professor Jankovec believed that
combining insurance and tort-based compensation was justified only in cases of serious fault by the
tortfeasor. If the damage was caused intentionally or by gross negligence, double recovery was acceptable.
See: Ivica Jankovec, O kumuliranju naknade iz obaveznog osiguranja o odgovornosti sa naknadama,
odnosno davanjima po drugim pravnim osnovama’, Zbornik Pravnog falkulteta u Novom Sadu, 1974, 203-218.
35 P, Suleji¢, 267.
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V Subrogation - the insurer’s role in preventing insurance
from becoming its own opposite

One of the most intriguing principles for legal professionals in the field of in-
surance is the concept of subrogation.*® Namely, the Law on Contract and Torts (ZOO)
explicitly states that, upon payment of compensation, all rights of the insured against
any third party liable for the damage, on any legal basis, are transferred to the insurer,
up to the amount of compensation paid. This transfer of rights occurs ex lege upon the
payment of compensation by the insurer to the insured. Since subrogation arises from
the law, the insurer is not obligated to notify the third party liable for the damage. The
Z00 also makes it clear that the effects of subrogation commence only at the moment of
compensation payment, and not before. This leads to the following legal consequences:
from the time of compensation payment, the insured loses the right to pursue claims
against the tortfeasor or their liability insurer, as that right is transferred to the insurer.

Based on the interpretation of the ZOO and judicial practice, it is important
to emphasize that subrogation requires the cumulative fulfillment of two conditions.
The first condition is that the insurer must have paid compensation under the insurance
contract to the insured or to the injured party. Legal theory rightly points out that the
insurer cannot file a claim for damage against the tortfeasor under tort law prior to
paying the insurance compensation, for at least two reasons.*’ First, the insurer lacks
active legal standing to file a claim for damages, as it is not itself the injured party and
therefore does not meet the general requirements for asserting a right to compen-
sation (namely, the causal link between the wrongful act and the resulting damage).
Second, and perhaps more clearly, the insurer does not suffer damage in the proper
legal sense of the word. The compensation paid to the insured does not constitute a
loss for the insurer but is rather a contractual obligation, factored into the premium
calculations under specific insurance contract. The compensation due to the insured
upon the occurrence of an insurance case is offset by the premiums collected. The
insurer is thus fulfilling his contractual obligation. The amount of compensation paid
constitutes the upper limit of the subrogation claim. The essence of subrogation is
that the insurer may recover from the tortfeasor only up to the amount it paid to
the insured This rule serves a protective function in favor of the insured, whose right
to compensation under general tort principles has legal priority over the insurer’s
subrogation right. Only once the insurer has paid compensation and fulfilled his con-
tractual obligation can it be said that the insured has lost a right serving an equivalent
compensatory function. The second condition for subrogation is that there must be an

3 More on subrogation trends: Wei Zou, Quigwu Li, “Wei Zou, Quigwu Li,,,Uporedni trendovi u regulisanju
prava ostecenih lica, Stetnika i Fonda za nadoknadu Steta prouzrokovanih neosiguranim motornim vozilima
kroz pravo subrogacije’, Evropska revija za pravo osiguranja, No. 2/2022, 18-28.

37 Y. Lambert-Faivre, L. Laveneur, 449.
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existing claim for damages against a third party, regardless of the legal basis. Naturally,
this condition will not be met in all cases. In such cases, the insurer bears the burden
of indemnification, which is consistent with the nature of his contractual promise.
However, when both subrogation conditions are met, the insurer plays a key role in
ensuring that the principle of compensation, stipulated in the ZOO, is fulfilled: namely,
that the party who caused the damage ultimately bears the cost of compensation.
However, transfer of rights of the insured to the insurer if the damage was caused by
a person who is related to the insured in a direct line of kinship, a person for whose
actions the insured is legally responsible, a person living in the same household as the
insured, or an employee of the insured, except when such persons caused the damage
intentionally.®® An exception is also made if any of these persons is covered by liability
insurance. In that case, the insurer is subrogated to the rights of the insured against such
individuals, but enforcement occurs against the liability insurer of the person at fault.

Insurance professionals are well aware that subrogation carries significant
legal consequences. Primarily, it results in the transfer of rights from the insured to
the insurer against the liable party. This brings about concrete legal effects. Firstly,
the insurer assumes the insured’s rights against the tortfeasor and is, accordingly,
subject to all defenses and objections (e.g. set-off) that the tortfeasor could raise
against the insured, but only up until the moment subrogation takes effect, which is
the moment of compensation payment. Any defenses arising after this point cannot
be asserted against the insurer. Also, once compensation is paid, the insured loses
the right to bring a claim for damages against the tortfeasor.

To fully understand the positions of the insured and the tortfeasor within
the context of subrogation, it is important to emphasize that the insured retains
the choice of whether to claim compensation from their insurer or directly from the
tortfeasor. Entering into an insurance contract does not affect the insured’s discretion
to select the debtor. Since most insured persons perceive the insurer as more solvent
and capable of providing faster compensation, they usually opt to claim from the
insurer, enabling the insurer to exercise the insured’s rights against the tortfeasor.®
In cases where, due to limits in insurance coverage, the insured does not receive full
compensation, the principle applies that the transfer of rights from the insured to
the insurer must not harm the insured. This principle resolves any potential conflict
of interest between the insurer and the insured.* Therefore, although subrogation
undoubtedly serves the interests of insurers, it is primarily tied to the principle of
indemnity and, as such, serves to protect the public order in insurance law.

3 These are individuals whom the insured would not ordinarily sue, regardless of whether insurance
coverage exists, such as close relatives, or those for whose actions the insured bears legal responsibility,
such as employees. As one French author aptly put it, recognizing the insurer’s right of subrogation in such
cases would amount to allowing the insurer to “take back with one hand what it has given with the other”.
39 P Suleji¢, 377.

40Y. Lambert-Faivre, L. Leveneur, 463.
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VI Conclusion

Property insurance represents a type of insurance that is ofimmeasurable
importance for the uninterrupted functioning of life in modern society. By compen-
sating for destroyed or damaged assets of individuals and/or legal entities, through
a process characterized by efficiency and consideration of the interests of service
users, insurers perform a socially beneficial function. The role of insurance ensures
that losses or damages to property are swiftly compensated, allowing business
operations to continue without interruption.

It must be emphasized that insurance, as an industry, holds a natural
monopoly when it comes to the protection of property, given that no compe-
ting service offers the same scope or quality of protective function. To make
optimal use of the benefits provided by insurance protection, it is essential to adopt
a strategy for promoting property insurance and increasing insurance literacy among
citizens as service users. A citizen who has invested in insurance is in a more favora-
ble position than one who has not. It is important to highlight that in many cases,
premium contributions do not place a significant financial burden on the client’s
budget. A prime example is home insurance against basic risks, which typically costs
approximately one euro per square meter.

Our regulatory framework for property insurance, although established under
the Law on Contract and Torts (ZOO) adopted in 1978, provides a solid foundation for
the development of new insurance services. However, if sustainable growth in the in-
surance sector is to be encouraged, amendments to the regulatory framework should
be expected in the foreseeable future. It should be emphasized that insurers play a key
role in creating a stimulating environment for the development of property insurance.
Indeed, they have significantly contributed to this by establishing, through insurance
conditions, all the necessary prerequisites for the development of various forms of
property insurance tailored to the needs of protecting different types of property assets.
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