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Apstrakt

Osiguranje kao krajnje specificna i visoko regulisana delatnost uZiva poseban
tretman i kada je re¢ o pravilima konkurencije. Tako se kategorija izuzeca restriktivnih
sporazuma tradicionalno primenjivala u sektoru osiguranja u pravu Evropske unije.
Rad se bavi pojmom restriktivnih sporazuma kako bi ukazao na potrebu da razmotre
argumenti za njihovo izuzimanje i protiv njihovog izuzimanja iz opsteg rezima zastite
konkurencije. Zakljucuje se da je zastita konkurencije u oblasti osiguranja delikatan
drustveni zadatak, za Cije su izvrsenje najznacajniji precizni i jasni propisi.

Kljucne reci: delatnost osiguranja, saosiguranje i reosiguranje, restriktivni
sporazumi, pravo konkurencije.

| Uvod

Predmet istrazivanja su restriktivni sporazumi u osiguranju kao pitanje
koje pravo osiguranja i pravo konkurencije priblizava, pokazuje njihove medusobne
dodirne tacke i pruza mogucnost za potpunije zakonsko uredenje. Neistrazenost
predmetnog pitanja predstavlja podsticaj da se u radu ponudi teorijskopravna i
uporednopravna analiza, koja ¢e imati i prakti¢nu upotrebnu vrednost. Stoga je
tokom pisanja rada analizirana i sudska praksa i praksa tela zaduZenog za zastitu
konkurencije (Komisije za zastitu konkurencije).
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Nakon uvodnih izlaganja, polazi se od specijalnog karaktera delatnosti
osiguranja, koja je uredena posebnim propisima kojima se ispoljava drzavni inter-
vencionizam. Pod tim se misli na regulativu statusnih, nadzornih i ugovornih pitanja,
to jest lex specialis pristup. TeZiste istrazivanja je na restriktivnim sporazumima, koji
predstavljaju modalitet povrede slobodne konkurencije specifican upravo za oblast
osiguranja. Zastita konkurencije kao neophodan preduslov trziSnog mehanizma moze
biti dovedena u pitanje u osiguranju najcesce razli¢itim oblicima,dogovaranja“ u¢esnika
na trzistu. Stoga se u svim zakonodavstvima izri¢ito pominju konkretni modaliteti
restriktivnih sporazuma koji potpadaju pod udar Komisije za zastitu konkurencije.

Zapravo, na osnovu uvida u redosled koraka evropskih zakonodavnih tela,
mozZe se uociti tendencija postepenog vrac¢anja na opsta pravila u predmetnoj oblasti.
Posle decenija specijalnog tretmana restriktivnih sporazuma u oblasti osiguranja,
pod zakonom propisanim uslovima i sa jasnom intencijom Evropske komisije da
tim sporazumima dodeli poseban status, uo€ava se postepeni povratak na opstu
regulativu i svrstavanje svih restriktivnih sporazuma, ukljucujuci i one u osiguranju, u
isti pravni rezim. Koliko je to sa stanovista interesa trzista osiguranja smisleno, jedno
je od pitanja kojima je u ovom radu posvecena posebna paznja.

Nakon izlaganja o svim gorepomenutim pitanjima, u zaklju¢ku je iznet stav
da regulatorni okvir iz oblasti konkurencije treba unaprediti, uz davanje preporuka
za njegovo unapredenje. Izneto je misljenje da su srpski propisi o zastiti konkuren-
cije, iako inspirisani regulativom EU, prilicno nejasni i neprecizni. U praksi se, istina,
ve¢ pokazalo da mogu izroditi problemske situacije, Sto u krajnjoj liniji najvise Steti
interesima potrosaca usluga osiguranja. Stoga se istie stav da se prilikom primene
takvih propisa Komisija za zastitu konkurencije mora dobro upoznati sa stavom
evropskih uzora u pogledu ispoljavanja zastite konkurencije u oblasti osiguranja. U
EU, dakle, postoji svest o tome da priroda delatnosti osiguranja nalaze da osiguravaci
zakljuc€uju i sporazume koji se ne tolerisu drugim privrednim drustvima. Ti sporazumi
su opravdani i drustveno pozeljni upravo zato $to bez njih ne bi bilo moguce pruza-
nje pokri¢a tzv. velikim rizicima ili novim rizicima, odnosno zato $to omogucavaju
stvaranje kalkulacione baze za $to adekvatniju procenu premija osiguranja.

Il Generalno o osiguranju kao delatnosti sui generis

Ako bi trebalo opisati delatnost osiguranja u jednoj recenici, ona bi glasila:
Osiguranje je visoko regulisana delatnost, pod budnim okom regulatora i posvecena
zastiti korisnika usluga osiguranja. Specifi¢cnost poslovanja osiguravajucih drustava
proizlazi iz fundamentalne prirode njihovog poslovanja i rizika koji su im imanentni.?

2 Snezana Knezevi¢, ,Faktori kvaliteta finansijskog izvestavanja osiguravajucih drustava’, Referat na XLl
Simpozijumu Saveza racunovoda i revizora Srbije, Zlatibor, 2011, 411-427.
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Delatnost osiguranja i poslovanje osiguravajucih drustava imaju znacajnu ulogu u
razvoju finansijskih institucija koje posluju u mnogim zemljama. Buduci da smo kao
prvu odrednicu istakli detaljnu regulisanost, naglasavamo da se osiguranje razlikuje
od ostalih privrednih delatnosti po mnogim karakteristikama (pocev od osnivanja,
za sve vreme poslovanja, do osnova i nacina prestanka) koje opravdavaju zasebnu
zakonsku regulativu ove delatnosti. Zakoni kojima se uvazava specifi¢cnost osigura-
nja su brojni i njima se postize to da je i licu koje nije stru¢njak za ovu oblast jasno
da je osiguranje ,posebno” i da uziva zakonski pristup koji ga razlikuje od ostatka
privrede.? Postavlja se pitanje da li specijalan karakter dolazi do izrazaja i kada je re¢
o principu slobodne konkurencije u osiguranju.

Da podemo od statusne regulative osiguranja. Statusno pravo osiguranja
odnosi se na sva pitanja egzistencije drustava za osiguranje i regulisano je Zakonom
o osiguranju.® U srpskom pravu, a to je slucaj i u uporednom pravu, poslovima
osiguranja bave se iskljuc¢ivo drustva za osiguranje, osnovana u formi akcionarskih
drustava ili drustava za uzajamno osiguranje.® Drustvo za osiguranje je pravno lice sa
sedistem u Republici koje je u registar nadleznog organa upisano na osnovu dozvole
NBS za obavljanje poslova osiguranja. Dakle, drustva za osiguranje su: 1) pravna
lica (fizicka lica ne mogu obavljati delatnost osiguranja ako nisu registrovana kao
drustvo za osiguranje); 2) imaju sediste na teritoriji Republike (to je mesto iz koga
se upravlja poslovanjem drustva i koje je kao takvo odredeno osnivackim aktom ili
odlukom skupstine) i 3) u registar se upisuju na osnovu dozvole NBS za obavljanje
poslova osiguranja.

Drustva za osiguranje imaju nekoliko zajednickih obelezja.”

Prvo, u svim pravima drustva za osiguranje su izostavljena iz statusnog
lex generalis zakona i uredena posebnim zakonom. Samo izdvajanje pomenutih
privrednih subjekata iz zakona koji ureduje sva pitanja osnivanja, funkcionisanja i
prestanka rada privrednih drustava ukazuje na posebnosti drustava za osiguranje.®
Osobenost samih drustava za osiguranje, s jedne strane, i postojanje javnog interesa
da se uredi nacin na koji ¢e se obavljati delatnost osiguranja, kao i nacin koris¢enja

3 Snezana Knezevi¢, Aleksandra Mitrovi¢, Dusan Sreti¢, ,Specifics of reporting on cash flows in insurance
companies’, Menadzment u hotelijerstvu i turizmu, 2/2018, 21-33.

4 U tom smislu se u teoriji govori o fragmentaciji ugovornog prava u kontekstu specijalnog pravnog
rezima ugovora o osiguranju. V. Natasa Petrovi¢ Tomi¢, ,Povodom 60 godina od odbrane doktorske di-
sertacije profesora Suleji¢a: ‘Osiguranje od gradanske odgovornosti’ — pogled u budué¢nost — $ta bi bilo
da osiguranje nije doslo da nas spasi od odgovornosti?*, u: Marija Karaniki¢ Miri¢, Milo$ Zivkovi¢ (ured.):
Gradansko pravo u pokretu - transformacija pre kodifikacije, Pravni fakultet, Beograd, 2024, 219-251.

> Zakon o osiguranju, Sluzbeni glasnik RS, br. 139/2014 i 44/2021 (dalje: ZO).

5 Imajuci u vidu da kod nas trenutno ne postoji nijedno registrovano drustvo za uzajamno osiguranje,
mozemo reci da u Srbiji dominiraju akcionarska drustva za osiguranje.

7 Natasa Petrovi¢ Tomi¢, Pravo osiguranja, Sistem, Knjiga prva, Sluzbeni glasnik, 2019, 188-192.

8 Mirko Vasiljevi¢, ,Zakon o privrednim drustvima i akcionarska drustva za osiguranje/reosiguranje’,
Tokovi osiguranja, br. 3/2024, 485-509.

@) TOKOVI OSIGURANA 1/2026] 41



S. Milojevié¢: Restriktivni sporazumi u osiguranju - uticaj prava Evropske Unije
i aktuelni trendovi

sredstva kojima raspolazu ovi bitni u€esnici u privrednom zivotu, s druge strane, utic¢u
na opredeljenje zakonodavca u prilog posebnog tretmana drustava za osiguranje.

Drugo, poslovima osiguranja bave se prvenstveno drustva za osiguranje
organizovana u formi akcionarskih drustava. lako i drustva za uzajamno osiguranje
mogu preuzeti deo portfelja rizika koji ugrozavaju jednu privredu, drustva za osiguranje
tipa akcionarskog drustva zbog vecih finansijskih kapaciteta predstavljaju zastuplje-
niju formu osiguravajucih kuca kada je rec o pokri¢u velikih (komercijalnih) rizika.

Trece, poslovima osiguranja mogu se baviti samo drustva za osiguranje
koja su dobila dozvolu nadleznog organa za obavljanje te delatnosti. Sistem dozvola
usvojen u pogledu osnivanja drustava za osiguranje predstavlja svakako jednu od
najznacajnijih razlika drustava za osiguranje u odnosu na druga privredna drustva.
Interes drzave da obezbedi najpre kontrolu, a zatim i stalni rast tih znacajnih privred-
nih grana doveo je do poveravanja nadleznom javhom organu ne samo ovlaséenja
u vezi s dodeljivanjem i oduzimanjem dozvola za rad drustvima osiguranja vec i
do vrienja stalnog nadzora nad njihovim radom. Drugim re¢ima, u oblasti statu-
snog prava osiguranja postoji drzavni intervencionizam diktiran osobenostima
predmetne delatnosti.

Cetvrto, u pravu EU, a delimi¢no i u nasem pravu, usvojeno je pravilo da
jedno drustvo za osiguranje ne moze istovremeno obavljati i poslove Zivotnih i
poslove nezivotnih osiguranja.’

Peto, lex specialis propis postavlja okvire korporativnog upravljanja u drustvima
za osiguranje. Kada je re¢ o organima upravljanja, oni su u ZO tako odredeni da ¢ine
dvodomni sistem uprave.'® Obavezni organi upravljanja u drustvu za osiguranje su:
skupstina, izvr$ni i nadzorni odbor. Medutim, ZO se ograni¢ava na navodenje vrsta i
nadleznosti organa upravljanja, dok su brojna pitanja u vezi sa upravljanjem u ovim
drustvima ostala van zakonske optike."

Sesto, osobenost drustava za osiguranje od privrednih drustava koja su u
opstem kompanijskopravnom rezimu ogleda se i u regulativi stecaja. Naime, stecaj

 Ovo pravilo je izraz nastojanja da se institucionalizuje princip specijalizacije drustava za osiguranje.
Specijalizacija za odredene poslove predstavlja jedan od nacina obezbedenja vece konkurentnosti drustava
za osiguranje u uslovima pojave konkurencije na trzistu osiguranja. To je i u interesu korisnika usluga
osiguranja. Tako u Nemackoj, primera radi, osiguravac koji se bavi poslovima osiguranja pravne zastite,
pored drugih osiguranja koja se s njim preklapaju (kao sto je osiguranje od odgovornosti), mora u opste
uslove uneti odredbe o sprecavanju sukoba razlicitih osiguranja. V.: Slavko Dordevi¢, Darko Samardzic,
Nemacko ugovorno pravo osiguranja sa prevodom zakona (VVG), IRZ, Beograd 2014, 42.

' Tatjana Jevremovic¢ Petrovi¢, ,Korporativno upravljanje u drustvima za osiguranje”, Tokovi osiguranja,
br.2/2025, 273-303.

" Rec je o brojnim pitanjima poput: nacina izbora u organe upravljanja, mandata, sukob interesa, klauzula
konkurencije, odgovornosti za Stetu izazvanu vrsenjem funkcija itd. Sva ta pitanja — ukoliko eventualno
nisu uredena statutom drustva za osiguranje — bice reSavana primenom odredbi ZPD. Tako i: Predrag
Suleji¢, ,Korporativno upravljanje u organizacijima za osiguranje’, u: Mirko Vasiljevi¢, Vuk Radovi¢ (urednici),
Korporativno upravljanje, Pravni fakultet univerziteta u Beogradu, Beograd, 2008, 322.

42 [1/2026 @) TOKOVI OSIGURANJA



S. Milojevi¢: Restriktivni sporazumi u osiguranju - uticaj prava Evropske Unije
i aktuelni trendovi

drustava za osiguranje nije ureden opstim stecajnim izvorom (u nasem slucaju Za-
konom o stecaju),’ ve¢ u posebnom ste¢ajnom izvoru sektorskog karaktera.

Il Pravo kKonkurencije i delatnost osiguranja

Jedno od nacela koje obelezava pravo konkurencije bez sumnje je nacelo
slobodne konkurencije. Da li i u specifi¢noj oblasti kao $to je osiguranje vazi nacelo
slobodne konkurencije? Princip slobodne konkurencije na trzistu obavezuje i drustva
za osiguranje, ali osobenost ovog sektora dolazi do izraZaja i kroz odstupanje od
primene principa zastite konkurencije u izvornom obliku. Uporednopravno posma-
trano, u pravu Evropske unije (dalje: EU) postoji tradicija primene izuzeca restriktiv-
nih sporazuma u osiguranju od primene opstih pravila konkurencije.”* Postavlja se
pitanje zasto je to tako. Generalno posmatrano, iako narusavaju konkurenciju, neki
od tih sporazuma imaju i pozitivan efekat na ekonomsku efikasnost, zbog ¢ega su
ocenjeni kao drustveno pozeljni.’

Postavlja se pitanje koja je razumna mera odstupanja od opstih pravila
konkurencije zarad uvazavanja specifi¢cnosti osiguravajuceg sektorate dalijetou
interesu drustvenog blagostanja i napretka? Ako podemo od pretpostavke da je
konkurencija na trzistu neophodna jer stvara konkurentski pritisak u¢esnicima na
trzistu terajudi ih da povecavaju ekonomsku efikasnost, mozemo se zapitati koji se
ciljevi postizu odstupanjem od konkurencije. Drugo, koliko su oni znacajni ako se
zarad njihovog ostvarenja moze dovesti u pitanje ravnoteza na trzistu? Odgovor na
ta pitanja moze se dati uvazavanjem karakteristika osiguravajuceg sektora kao osve-
doceno razli¢itog od ostalih sektora privrede, s jedne strane, i uvazavanjem tradicije
drugacijeg tretmana sporazuma osiguravaca od strane institucija EU, s druge strane.

Da bismo razumeli potrebu da se u okviru slobodne konkurencije zastiti
specificnost osiguranja, moramo poci od klju¢ne karakteristike ugovora o osi-
guranju, a to je aleatornost. Taj ugovor se razlikuje od drugih ugovora po tome
$to izvrSenje obaveze jedne strane (osiguravaca) zavisi od nastanka neizvesne
okolnosti (osiguranog rizika).” Drugim re¢ima, osiguravac prodaje obecanje da c¢e

2 Zakon o stecaju, Sluzbeni glasnik RS, br. 104/2009, 99/2011 - dr zakon, 71/2012 - odluka US, 83/2014,
113/2017 i 44/2018 (dalje: ZS). U ¢l. 14 st. 2 izricito se kaZe da se odredbe tog zakona ne primenjuju na
stecajni postupak banaka i osiguravajucih organizacija, osim odredaba kojima se ureduju pitanja koja
nisu uredena posebnim zakonom.

'3 Detaljno o svim pitanjima konkurencije u delatnosti osiguranja: Z. Tomi¢, N. Petrovi¢ Tomic, ,Narusavanja
konkurencije u osiguranju restriktivnim sporazumima’, Pravo i privreda, br. 7-9/2013, 13-51.

™ Meinrad Dreher,,Das Versicherungskartellrecht nach der Sektoruntersuchung der EG-Kommission zu
den Unternehmensversicherungen’, VersicherungsRecht, No. 1/2008, 16.

> Osiguranik, naime, ulaZe svoja sredstva u kupovinu osiguravajuceg pokrica, a zauzvrat od osiguravaca
dobija obecanje da ¢e on izvrsiti isplatu naknade, to jest sume osiguranja ako se u buduénosti desi dogadaj
predviden kao osigurani slucaj. Strogom i striktnom regulativom delatnosti osiguranja nastoji se u sto

@) TOKOVI OSIGURANA 1/2026] 43



S. Milojevié¢: Restriktivni sporazumi u osiguranju - uticaj prava Evropske Unije
i aktuelni trendovi

u trenutku nastanka dogadaja koji je po pravilu neprijatan, imati dovoljno sredstava
koja garantuju ispunjenje ugovornih obaveza. Osim toga, delatnost osiguranja je
jedna od retkih koja u trenutku nastanka nove usluge osiguranja ne zna koliko ¢e
ona kostati. Neizvesnost oko nastanka i posledica osiguranog rizika, pogotovo u
sferi pruzanja pokrica privrednih rizika, otezava adekvatnu procenu iznosa premija
i rezervi potrebnih za izvrSenje obaveze od strane osiguravaca. Stoga je u takvim
vrstama osiguranja, posmatrano iz ugla ekonomske logike, mnogo korisnija saradnja
osiguravaca od slobodne konkurencije. Efekti koji se postizu saradnjom osiguravaca
koriste i osiguranicima, bududi da je rizik insolventnosti osiguravaca utoliko manji
ukoliko se premije odrede na osnovu razmene informacija i iskustava vise osiguravaca.
Poslovi osiguranja uopste ne bi mogli biti realizovani bez saradnje osiguravaca. Zato
je opravdan vedi stepen tolerancije u pogledu oblika saradnje osiguravaca. Sustina
prava konkurencije je da se njime $titi trziSte od onih oblika narusavanja slobodne
konkurencije koji dugoro¢no narusavaju drustveni napredak. Cilj politike konkurencije
je da doprinese ekonomskom napretku i dobrobiti drustva, a narocito koristi potro-
saca.'® Dakle, postoje oblici narusavanja konkurencije ¢iji su dugorocni efekti spojivi
s ciljevima zastite konkurencije, zbog ¢ega za njih vazi poseban pravni rezim. Kada se
tome doda interes krajnje osetljive kategorije stejkholdera kakvi su potrosaci, postaje
jasno da osiguranje s razlogom uziva poseban tretman. Najzad, u prilog posebnog
tretmana osiguranja govori i podatak da je osiguranje visoko regulisana delatnost, u
kojoj su zakonom ili podzakonskim aktima uredena sva pitanja pravnog polozaja, te
je stoga logi¢no da se i pitanju konkurencije pristupa na drugaciji nacin.

IV Restriktivni sporazumi po pozitivhom pravu

Pravo Srbije, po ugledu na pravo Evropske unije, zabranjuje povrede konku-
rencije, ta¢nije radnje ucesnika na trzistu koje za cilj ili posledicu imaju ili mogu imati
znacajno ogranicavanje, narusavanje ili sprecavanje konkurencije.'” Povrede konku-
rencije mogu se javiti u obliku restriktivnih sporazuma ili zZloupotrebe dominantnog
polozaja u¢esnika na trzistu. Uz to, Zakon o zastiti konkurencije propisuje obavezu
kontrole onih koncentracija u¢esnika na trzistu koje mogu znacajno ograniciti, narusiti
ili spreciti konkurenciju na trzistu Republike Srbije ili njegovom delu, a narocito ako
bi to ograni¢avanje, narusavanje ili sprec¢avanje bilo rezultat stvaranja ili jacanja do-
minantnog polozaja.'® U oblasti osiguranja najzastupljeniji su restriktivni sporazumi.

vecoj meri pruziti garancija da ¢e osiguravac zaista biti u stanju da ispuni dato obecanje. Detaljnije: John
Birds, Birds' Modern Insurance Law, Seventh Edition, Sweet & Maxwell, London 2007, 22.

'® Hans-Wolfgang Micklitz, Jules Stuyck, Evelyne Terryn (eds), Cases, Materials and Text on Consumer Law,
Hart Publishing, Portland 2010, 3-6.

7 Zakon o zastiti konkurencije, Sluzbenik glasnik RS, br. 51/2009 i 95/2013 (dalje u tekstu: ZZK), ¢l. 9.

8 77K, ¢l.19i61.

44 11/2026 @) TOKOVI OSIGURANUA



S. Milojevi¢: Restriktivni sporazumi u osiguranju - uticaj prava Evropske Unije
i aktuelni trendovi

To su sporazumi izmedu ucesnika na trzistu koji imaju za cilj ili posledicu znacajno
ogranicavanje, narusavanje ili sprecavanje konkurencije na teritoriji Republike Srbije."

Zakonodavac navodi neke oblike restriktivnih sporazuma: ugovori, pojedine
odredbe ugovora, izriditi ili pre¢utni dogovori, usaglasene prakse, kao i odluke oblika
udruzivanja ucesnika na trzistu.?° Nabrojani oblici restriktivnih sporazuma zabranjeni
su i nistavi, a narocito su to sporazumi kojima se neposredno ili posredno utvrduju
kupovne ili prodajne cene ili pak drugi uslovi trgovine; ogranicava ili kontrolise
proizvodnja, trziste, tehnicki razvoj ili investicije; dele trzista ili izvori nabavke i sl.
Sporazumi izmedu konkurenata (odluke udruzenja) kojima se utvrduju kupovne
ili prodajne cene ili drugi uslovi trgovine, ogranicava ili kontroliSe proizvodnja,
trziste, tehnicki razvoj ili investicije ili dele trzista ili izvori nabavke jesu sporazumi
koji su prema ¢lanu 7 sav 1i 2 ZZK narocito zabranjeni, jer uvek bitno ograni¢avaju
konkurenciju. Najproblemati¢niji deo regulative restriktivnih sporazuma upravo je
odredba o tome da se i usaglasene prakse i odluke oblika udruZivanja ucesnika na
trZistu smatraju restriktivnim sporazumima. Postojanje usaglasene prakse tesko je
dokazati; u€esnicima na trzistu uvek ostaje mogucnost da svoje postupke oprav-
davaju trziSnim parametrima. Drugi oblik restriktivnih sporazuma su odluke oblika
udruzivanja ucesnika na trzistu. Odluke donete u okviru profesionalnog udruzenja
mogu posluZiti kao paravan za postizanje restriktivnog sporazuma, koji je samim
tim teze dokazati i koji moze uspesnije funkcionisati.

Kako se Komisija za zastitu konkurencije (dalje: Komisija) snalazi u primeni i
tumacenju nejasnih pravnih standarda i nepreciznih zakonskih odredbi? Normama
poput citirane stvara se neizvesnost u pogledu poteza drzavnih vlasti.?' Ako pozi-
tivno zakonodavstvo promenjuje neprecizne norme ili nejasne pravne standarde,
nastaje regulatorni rizik za privredne subjekte.?? To je rizik od neizvesne primene
istih zakonskih normi i pravnih standarda od sluc¢aja do slucaja. Drzava propisima
treba da osigura privredne subjekte od regulatornog rizika i kreira privredni ambijent
podsticajan za obavljanje komercijalnih delatnosti.

Iz pravnog aspekta, kada se kaze restriktivni sporazum, obi¢no se pomisli
na kartele. Karteli su horizontalni sporazumi izmedu uéesnika na trzistu koji posluju
na istom nivou lanca prometa.?®* Njima se konkurenti dogovaraju, izricito ili precut-
no, da jedni drugima vise ne konkurisu, to jest da uklone slobodnu konkurenciju
na trzistu.>* Kako se takvim sporazumima eliminise konkurencija, jasno je zasto

9 77K, ¢l.10st. 1.

20 77K, ¢l. 10 st. 2.

21 Isto i: Boris Begovi¢, Vladimir Pavi¢, ,Jasna i neposredna opasnost: prikaz novog Zakona o zastiti kon-
kurencije”, Anali, br. 2/2009, 73.

2 |bid, 74.

2 Boris Begovi¢, Vladimir Pavi¢, Uvod, 44.

2 Dogovor se obi¢no odnosi na cene proizvoda ili usluga, koli¢ine koje e biti ponudene na trzistu i
geografsku podelu trzista.
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se zabrana odnosi prvenstveno na tu kategoriju restriktivnih sporazuma.? Pored
kartela, znacajni su i sporazumi o saradnji izmedu konkurenata. Ti sporazumi mogu
imati razlicit tretman, ve¢ prema tome da li imaju negativan efekat na konkurenciju.
Naime, moguce je da konkurenti zaklju¢e sporazum o saradniji koji nije usmeren ka
sprecavanju medusobne konkurencije (primera radi, sporazumi o razmeni rezultata
zasebnih istrazivanja i razvoja). Osim toga, ¢ak i da postoji narusavanje konkurencije,
ono je ograni¢eno samo na odredeni segment poslovanja (npr. istrazivanje i razvoj),
tako da ne isklju¢uje konkurenciju u ostalim segmentima poslovanja i u odnosu na
ostale ucesnike na trzistu. Drugim recima, sporazumi koji nisu kartelski mogu unapre-
diti trziSnu utakmicu, zbog ¢ega se jedino na njih moze odnositi privilegija izuzeca.

Nas$ zakonodavac ne pravi razliku izmedu kartela i ostalih restriktivnih spo-
razuma. Isto vaZi i u pogledu njihove pravne sudbine. Oni su po pravilu nistavi, osim
ako ,doprinose unapredenju proizvodnje i prometa, odnosno podsticanju tehnic-
kog ili ekonomskog napretka, a potrosacima obezbeduju pravi¢an deo koristi pod
uslovom da ne namecu ucesnicima na trziStu ogranicenja koja nisu neophodna za
postizanje cilja sporazuma, odnosno da ne isklju¢uju konkurenciju na relevantnom
trzistu ili njegovom bitnom delu”? Kod nas, dakle, restriktivni sporazumi nisu nistavi
per se. Primenjuje se tzv. test efekata” koji pruza mogucnost da se, bar kada je re¢
o sporazumima koji nisu karteli, ovi ne poniste bez uzimanja u obzir eventualnih
pozitivnih efekata na konkurenciju i privredni napredak.

Zadatak Komisije je da analizira posledice koje horizontalni sporazum moze
izazvati i da na temelju njihove procene odluci da li sporazum moze opstati ili ne.
Ako se proceni da restriktivni sporazum nije protivan ciljevima zastite konkurencije,
ovaj se moze izuzeti od zabrane konkurencije i sankcije niStavosti. Potrebno je razli-
kovati kolektivno i pojedinacno izuzece. U naSem pravu se kolektivno izuze¢e moze
dobiti primenom Uredbe o sporazumima o specijalizaciji izmedu ucesnika na trZistu
koji posluju na istom nivou proizvodnije ili distribucije, a koji se izuzimaju od zabrane.”
Izuzeca na osnovu uredaba o grupnom izuzecu su ,automatska’, tj. nije potrebno

25 Zato se u nekim pravima karteli tretiraju kao apsolutno zabranjeni. Dakle, svaki kartelski sporazum je
nistav, bez potrebe da se utvrduje kakvi su njegovi efekti.

% 77K, ¢l 11.

27 Uredba o sporazumima o specijalizaciji izmedu ucesnika na trzistu koji posluju na istom nivou proi-
zvodnje ili distribucije koji se izuzimaju od zabrane, Sluzbeni glasnik RS, br. 11/2010 (dalje: Uredba). To su:
1) sporazumi o jednostranoj specijalizaciji kojima se jedan ucesnik u sporazumu obavezuje da obustavi
proizvodnju relevantnih proizvoda ili da se uzdrzava od proizvodnje tih proizvoda i da te proizvode
kupuje od drugog ucesnika u sporazumu, a drugi uc¢esnik u sporazumu se obavezuje da te proizvode
proizvodi i prodaje; 2) sporazumi o uzajamnoj specijalizaciji kojima se dva ili vise u¢esnika u sporazumu
obavezuju da prestanu da proizvode ili da se uzdrze od proizvodnje odredenih ali razli¢itih proizvoda i
da ih kupuju od drugih u¢esnika u sporazumu koji se obavezuju da ih prodaju; 3) sporazumi o zajednickoj
proizvodniji kojima se dva ili vise u¢esnika u sporazumu obavezuju da zajednicki proizvode odredene
proizvode. Izuzece od zabrane sporazuma iz stava 1 ovog ¢lana primenjuje se i na pojedine odredbe koje
su sadrzane u tim sporazumima, a koje ne predstavljaju primarni cilj takvih sporazuma, ali se neposredno
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podnositi zahtev za izuzeée nadleznom organu. U¢esnici u restriktivnom sporazumu
treba da utvrde svoj trzisni udeo i provere da li se on nalazi ispod praga propisanog
odgovaraju¢om uredbom. Kod horizontalnih sporazuma o specijalizaciji trZisni udeo
ne sme prelaziti 20 posto, kod horizontalnih sporazuma o istrazivanju i razvoju - 25
posto, dok kod vertikalnih sporazuma trzisni udeo ne sme preci 25 posto. Cak i
ukoliko je trzisni udeo ispod propisanih pragova, sporazum nece biti izuzet ukoliko
sadrzi neku od tzv. crnih klauzula, kao $to je klauzula o podeli trzista To Sto se radi
o sporazumu koji se ubraja u listu za kolektivno izuzece ne znaci da ¢e on zaista biti
izuzet. Moguce je da je protivzakonit, ako na osnovu procene svih okolnosti proizlazi
da njegovi negativni efekti (narusavanje konkurencije) pretezu nad pozitivnim efek-
tima (privredni napredak). Iz Uredbe, dakle, proizlazi da ni horizontalni sporazumi
o specijalizaciji koji spadaju medu sporazume na koje se kolektivno izuze¢e odnosi
nece uzivati privilegiju izuzeca ako na relevantnom trzistu postoji vise sporazuma o
specijalizaciji, a njihov kumulativni efekat dovodi do toga da sporazum ne ispunjava
opste uslove za izuzece iz ¢lana 11.2% Kada se radi o sporazumima koji se ne mogu
podvesti pod privilegiju kolektivnog izuzeca, nas zakon daje mogucénost ucesniku
na trzistu da se obrati Komisiji za zastitu konkurencije (dalje: Komisija) sa zahtevom
da restriktivni sporazum izuzme od zabrane.

Zahtev za pojedinac¢no izuzece od zabrane moze se podneti KZK i u njemu
treba dokazati da su ispunjena cetiri zakonom propisana uslova za izuzece: (i) spora-
zum doprinosi unapredenju proizvodnje i prometa, odnosno podsticanju tehni¢kog
ili ekonomskog napretka; (ii) sporazum potrosacima obezbeduje pravican deo koristi;
(i) sporazum ne namece ucesnicima na trzistu ogranic¢enja koja nisu neophodna za
postizanje cilja sporazuma; i (iv) sporazum ne iskljucuje konkurenciju na relevantnom
trzistu ili njegovom bitnom delu.?® Period na koji se odnosi pojedinacno izuzece ne
moze biti duzi od osam godina.*

na njih odnose i neophodne su za njihovo sprovodenje, kao $to su odredbe kojima se ustupaju ili daju
na koris¢enje prava intelektualne svojine.

2 Uredba, ¢l. 5 st. 3.

2 77K, ¢l 11,

30U praksi KZK nailazimo i na primer izuzec¢a od zabrane sporazuma o zajedni¢kom u¢e$c¢u u postupku
javne nabavke. Takvi sporazumi po pravilu dovode do narusavanja konkurencije, ukoliko se sporazum
izmedu konkurenata javlja radi podnosenja simulirane ponude (ponuda je visa od ponude unapred
odredenog ponudaca), uzdrzavanja od podnosenja ponuda (jedan ili vise ponudaca se saglasavaju da
se uzdrze od podnosenja ponude ili da povuku ve¢ podnetu ponudu), rotirajuc¢e ponude (ucesnici na
trzistu nastavljaju da ucestvuju u pozivima za podnosenje ponuda, ali pristaju da se smenjuju kao po-
bednici, odnosno da podnose najnizu ponudu) ili podele trzista (ponudaci dele trziste, prihvatajuci da se
ne nadmecu kod odredenih narucilaca ili u odredenim geografskim podru¢jima). Medutim, ponekad je
sporazum izmedu konkurenata neophodan jer nijedan od njih samostalno ne bi ispunio uslove za ucesce
na tenderu. Tako su drustva ‘Uniga osiguranje’i ‘"Wiener Stadtische’ podneli zahtev za pojedinacno izuzece
sporazuma grupe ponudaca o zajedni¢ckom ucescu u postupku javne nabavke narucioca Opsta bolnica
Kikinda. Javna nabavka se odnosila na uslugu osiguranja imovine i zaposlenih. Izuzece je zatrazeno
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V Regulativa restriktivnih sporazuma u pravu osiguranja
Evropske unije

Nacelno, u pravu Evropske unije postoje isti oblici povrede slobodne kon-
kurencije od strane drustava osiguranja kao i u nasem pravu.?' Za sektor osiguranja
bili su najkarakteristi¢niji sporazumi kojima se narusava slobodna konkurencija na
trzistu osiguranja.*? Za razliku od prava Evropske unije, u Republici Srbiji nikada nije
postojao poseban rezim izuzeca sporazuma u oblasti osiguranja, ve¢ su oni oduvek bili
u opstem rezimu izuzeca.

1. Razvoj pravnog uredenja restriktivnih sporazuma u sektoru osiguranja:
od posebnog tretmana do opsteg rezima

Restriktivni sporazumi u osiguranju podvrgnuti su trenutno opstem pravnom
rezimu konkurencije, to jest primeni ¢l. 101 Ugovora o funkcionisanju Evropske unije.
Ta odredba zabranjuje sporazume, odluke udruzenja kompanija i uskladene prakse
koje mogu znacajno ograniciti, narusiti ili spreciti konkurenciju na unutrasnjem trzistu

na period od jedne godine. Kao relevantno trziSte utvrdeno je trziste pruzanja usluga nezivotnog osi-
guranja na teritoriji Srbije. Na tom trZistu u posmatranom trenutku je poslovalo petnaest konkurenata.
Za ucesdce u javnoj nabavci bili su propisani dodatni uslovi: (i) osnovni kapital veci od milijardu dinara;
(ii) posedovanje sertifikata ISO9001:2008; (ii) uslov da ponudac u protekle tri godine nije poslovao s
gubitkom. Nijedna strana u sporazumu koji je podnet na izuzece nije ispunjavala prvi uslov. Povrh toga,
‘Uniga’ nije imala ISO sertifikat i poslovala je s gubitkom. Nakon ispitivanja podnetog zahteva, KZK je
odlucila da sporazum izuzme, bududi da bi u odsustvu sporazuma svaki od ucesnika bio eliminisan sa
tendera zbog nedostataka ponude. KZK je zakljucila da odnosni sporazum ne sadrzi nijednu restriktivnu
klauzulu; naprotiv, sporazumom se omogucava konkurencija jer bez njega dva ucesnika ne bi ni mogla
da se takmice na ovom tenderu.” V. Dusan Popovi¢, ,Zastita konkurencije u oblasti osiguranja“, u: Natasa
Petrovi¢ Tomi¢ (ured.), Novi proizvodi osiguranja, tehnoloske inovacije i zastita korisnika u osiguranju, Pravni
fakultet Univerziteta u Beogradu, Beograd, 2025, 118-119.

31 Pitanje konkurencije u sektoru osiguranja evoluiralo je u skladu sa evolucijom u poimanju konkuren-
cije na jedinstvenom trzistu EU. Princip optimalne alokacije resursa kao centralna vrednost diktirao je
da se prilikom procene sporazuma kojima pribegavaju drustva za osiguranje mnogo vise paznje obraca
na ekonomske nego na pravne kriterijume. Stoga je na jedinstvenom trzistu EU Komisija ovlas¢ena da
odredene sporazume izuzme iz opsteg rezima, imajuci u vidu upravo osobenosti pojedinih sektora.

32 Oni su dugo bili jedini poznati nacin kome drustva za osiguranje pribegavaju, da bi se kasnije u ovom
specificnom sektoru javile i koncentracije. Koncentracije u oblasti osiguranja nisu nikakva novina u po-
slednjih nekoliko decenija. One su povezane s fenomenom evropske grupacije i bankoosiguranja kao
nacina pruzanja finansijskih usluga. U oblasti EU postavilo se pitanje na osnovu kojih se kriterijuma kon-
centracija kvalifikuje kao evropska ili nacionalna. Polazi se od vrednosti bruto premija, Sto podrazumeva
kako sve primljene iznose tako i iznose koji ¢e biti primljeni na osnovu ugovora o osiguranju zaklju¢enih
od strane drustava za osiguranje ili za njihov racun, ukljucujuci i premije za osiguranja za koja je zaklju-
¢eno reosiguranje. Ukljucivanje premija za reosigurani deo rizika je logi¢no, jer se samo na osnovu svih
zaklju¢enih osiguranja moze proceniti pozicija drustva osiguranja na trzistu. Detaljnije: Jean-Luc Bellando
et al., Entreprises et Organismes d’Assurances, L. G. D. J., 3 édition 2011, 607.
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EU. Pod time se podrazumevaju: karteli (primera radi, sporazumi kojima se dogovara
visina premija ili vrsi podela trzista ili klijenata); dogovori o uslovima osiguranja (koji
mogu eliminisati konkurenciju ili inovacije); razmena osetljivih informacija izmedu
osiguravaca i sporazumi koji ogranicavaju ulazak novih konkurenata na trziste. Svi
ti sporazumi su zabranjeni, osim ako ne ispunjavaju uslove iz ¢l. 101 (3) — izuzece
od zabrane konkurencije.

Ako Evropska komisija ili nacionalna tela za zastitu konkurencije utvrde po-
stojanje restriktivnog sporazuma, nastaju sledece pravne posledice. Prvo, sporazum
se smatra nistavim i nevazec¢im. Drugo, kompanije mogu biti kaznjene novéanom
kaznom i do 10% ukupnog godisnjeg prihoda. Trece, u nacionalnim zakonodavstvi-
ma postoje i tuzbe za naknadu Stete koje mogu podneti potrosaci ili konkurenti.??
Iz prakse Suda pravde EU proizlazi da taj sud u pitanjima restriktivnih sporazuma u
osiguranju balansira izmedu o¢uvanja slobodne konkurencije i prepoznavanja spe-
cificnosti sektora osiguranja. Sud je pokazao svest o tome da mere i sporazumi koji
imaju za cilj unapredenje trzinih uslova ne treba da postanu izgovor za narusavanje
konkurencije. To je putokaz koji treba da sledi i nasa Komisija za zastitu konkurencije,
kao i sudska praksa.

Da bismo razumeli kako se menjala politika zastite konkurencije u osiguranju,
treba da ukratko prikazemo redosled uredbi koje nabrajaju sporazume drustava za
osiguranja sa kartelno pravnim dejstvom izuzec¢a.>* Zajednicki imenitelj pomenutih
sporazuma i razlog $to su bili izuzeti iz opSteg rezima jeste njihov prokonkurentni ka-
rakter.3> Oni se, naime, zaklju¢uju u cilju podsticanja potraznje za uslugama osiguranja
jacanjem ponude osiguranja, ¢ime dugoro¢no doprinose ekonomskoj efikasnosti.
To ih ¢ini prihvatljivim iz ugla ostvarenja javnog poretka u oblasti konkurencije.

Medutim, nakon decenije politike zastite konkurencije u osiguranju zasno-
vane na prili¢no liberalnim kriterijjumima, praksa je pokazala da i u pogledu drustava
za osiguranje treba zauzeti malo restriktivniji stav.>®* Uredbom 267/2010, iz opsteg

3 U predmetu Courage Ltd v. Crehen (C-453/99), ESP je potvrdio pravo pojedinca da zahteva naknadu
Stete za posledice restriktivnih sporazuma, naglasavajudi vaznost sankcionisanja takvog ponasanja.

3% Prvom uredbom bili su izuzeti sledeci sporazumi: zajednicko utvrdivanje tarifa premija zasnovano na
zajednickim statistikama ili zajednicko utvrdivanje broja osiguranih slucajeva; donosenje tipskih uslova
osiguranja; zajednicko pokri¢e odredenih rizika; regulisanje osiguranih slucajeva; utvrdivanje i prihvata-
nje sigurnosne opreme; registri koji se odnose na pogorsane rizike i razmena informacija koje se na to
odnose, pod uslovom da su ovakvi registri i podaci poverljivi. V.: Réglement CEE n. 1534-91 du Conseil, du
31mai 1991, concernant I'application du I'article 85 paragraphe 3 du traité a certaine categorie d'accords, de
decisions et de pratiques concertées dans le domaine des assurances, JO n. L. 143 du 07/06/1991.

35 Donosenjem uredbi izbegava se proveravanje pojedina¢nih slucajeva, koji bi sa kartelnopravnog
stanovista bili nedopustivi. Uredbe o grupnim izuzeéima, pri tom, vaze samo za odredeni period, nakog
Cega se njihova kartelnopravna kompatibilnost ponovo proverava.

3 Stoga je Komisija slede¢om (drugom) uredbom oblast zasti¢enih sporazuma ogranicila na: sporazume
o utvrdivanju i zajedni¢kom obrac¢unu premija, tabela i studija; donosenje model uslova i tipskih uslova
osiguranja; zajednicko pokri¢e odredenih rizika i izradu pravila o sigurnosnoj opremi. V.: Réglement CE n.
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rezima zastite konkurencije izuzete su samo dve grupe sporazuma: 1) sporazumi
koji se odnose na prikupljanje i distribuciju podataka, sastavljanje tabela i studija i
2) sporazumi o zajednickom snosenju odredenih rizika.?” Svi ostali sporazumi ostaju
izvan izuzeca, Sto znaci da se na njih primenjuju opsta pravila prava konkurencije.
Nakon toga sledi tzv. Blok izuzeca za osiguranje (engl. Insurance Block Exemption
Regulation - IBER), koji je vaZio do 31. marta 2022. godine. Prema IBER, odredene
vrste dogovora izmedu osiguravaca su bile omogucene, pod uslovom da su od koristi
za potrosace i trziste. To su slededi dogovori: 1) razmena statistickih podataka radi
procene rizika; 2) zajednic¢ki razvoj modela i tabela smrtnosti i 3) zajednicka pokri¢a
(reosiguranje i saosiguranje) velikih rizika. Kako Evropska komisija nije produzila
IBER nakon 2022. godine, pomenuti sporazumi sada podlezu opstem rezimu (<.
101 Ugovora o osnivanju EU).

Iz toga ne treba zakljuciti da su trenutno u pravu EU zabranjeni svi dogovori
izmedu osiguravaca. Osiguravajuca drustva mogu, u skladu s pravilima EU, vrsiti
razmenu informacija koje se odnose na sastavljanje tabela i studija, pod uslovom da
se radi o transparentnoj i nenarusavajucoj razmeni podataka koja ima za cilj jacanje
trzista osiguranja i koja doprinosi dobrobiti potrosaca.

2, Sporazumi koji se odnose na prikupljanje i distribuciju podataka,
sastavljanje tabelai studija

Rec je o sporazumima koji imaju najsiru primenu u oblasti prava osiguranja.®®
Ideja koja se vrlo rano razvila u oblasti osiguranja jeste ta da treba razlikovati zakonitu
saradnju prilikom sastavljanja tabela i obracuna premija od nezakonite saradnje, tj.
utvrdivanja visine komercijalnih premija. Rec je, dakle, o obliku saradnje drustava za
osiguranje u vidu sporazuma o zajedni¢kom istrazivanju i razvoju, koji se u oblasti
osiguranja ispoljava na specifi¢can nacin. Saradnja izmedu drustava za osiguranje ili
u okviru udruzenja osiguravaca u pogledu kompilacija i razmene informacija ima za
cilj da omogudi obra¢un prose¢ne premije za pokrice rizika koji se desio u proslosti,
ili, kada je rec o zivotnom osiguranju, utvrdivanje tabela smrtnosti, verovatnoce
nastanka bolesti, invalidnosti ili nesre¢nog slucaja.> Kao rezultat takve saradnje

358/2003 de la Commission du 27 février 2003, concernant I'application du I'article 85 paragraphe 3 du traité
a certaine categorie d’accords, de decisions et de pratiques concertées dans le domaine des assurances, JO
n.L.53/8 du 28/02/2003.

37 Réglement CE n. 267 de la Commission du 24 mars 2010, concernant l'application du l'article 85 paragraphe
3du traité a certaine categorie d'accords, de decisions et de pratiques concertées dans le domaine des assu-
rances, JO n. L. 83/1 du 30/03/2010.

3 Darko Samardzi¢, ,Kartelno-pravni izuzeci u sektoru osiguranja po novoj uredbi o grupnim izuze¢ima
Evropske unije od 2010. godine’, Promene u pravu osiguranja Srbije u okviru evropskog (EU) razvoja prava
osiguranja (zbornik radova), Pali¢ 2011, 76.

3 Privilegija izuzeca od zastite konkurencije obuhvata kompilacije i razmene informacija: a) koje se
zashivaju na podacima sto se odnose na vise godina osiguranja kao period posmatranja; b) ticu se istih
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bolje se upoznaje rizik i pojednostavljuje njegova procena od strane pojedinac¢nih
drustava osiguranja.® Isto vazi i za studije o verovatnom uticaju spoljasnjih okolnosti
na nastanak ili teZzinu osiguranog slucaja, kao i na rentabilnost odredenih ulaganja.
Ti oblici saradnje uzivaju privilegiju izuzeca samo u meri u kojoj se njima ne postize
utvrdivanje komercijalnih premija.*’

Ti sporazumi profilisu delatnost osiguranja u odnosu na druge privredne
grane. Zajednicko prikupljanje podataka treba da prosiri tzv. kalkulacionu bazu. Sto
je ona veda, to ¢e biti pouzdanija procena rizika i troskova potrebnih za njihovo
pokrice. Za razliku od drugih privrednih drustava, drustva za osiguranje ne mogu
utvrditi cenu svojih usluga samo na osnovu troskova i marze. Zapravo, cena osi-
guranja nije u potpunosti poznata u trenutku zaklju¢enja ugovora. Ona zavisi od
verovatnoce nastupanja osiguranog slucaja, kao i od nacina njegovog ispoljava-
nja. Delatnost osiguranja se razlikuje od ostalih upravo po tome 5to se u trenutku
plasiranja nove usluge osiguranja ne moze sa sigurnoscu znati koliko ¢e on zaista
kostati. To je narocito nepovoljno za osiguravace koji tek ulaze na trziste te iza kojih
ne stoje grupacije medunarodnog karaktera. Rizik se, dakle, procenjuje na osnovu
analize ranijih osiguranih rizika, zbog ¢ega je dragocen uvid u statisticke podatke
o nastupanju osiguranih rizika u proslosti. Stoga je bitno priznati pravo drustvima
za osiguranje da saraduju u cilju ta¢ne procene rizika i utvrdivanja adekvatnih
premija osiguranja.*?

Dakle, sporazumi o zajednickim istrazivanjima i razmenama informacija, kao
i zajednicko sprovodenje studija nisu restriktivni u smislu slobodne konkurencije sve
dok su zasnovani na anonimnim podacima, nisu obavezujuci u odnosu na drustva
za osiguranje i sadrze podatke koji imaju samo indikativnu vrednost.** U tom smislu
indikativna je odluka Verband der Sachversicherer, vezana za nemacko osiguranje

ili uporedivih rizika; v) nastaju na osnovu podataka dovoljnih za releventnu statisticku obradu i 4) omo-
gucavaju da se utvrdi narocito: broj osiguranih slucajeva u toku posmatranog perioda, broj individualnih
rizika osiguranih svake godine osiguranja u toku posmtranog perioda, ukupan iznos naknada isplac¢enih
ili dugovanih na osnovu nastanka osiguranih slu¢ajeva, iznos osiguranog kapitala za svaku godinu
osiguranja u toku posmtranog perioda. Kompilacije i tabele su obuhvacene privilegijom ako: 1) sadrze
anonimne podatke (ne oznacavaju ni osiguravace ni osiguranike); 2) sadrze oznaku da nisu obavezujuci
i prinudni; 3) ne sadrze ni naznaku o visini komercijalnih premija; 4) ako su dostupne pod razumnim i
nediskriminatornim uslovima svakom drustvu osiguranja koje zatrazi kopiju, ukljucujudi i ona koja ne
posluju na geografskom trziptu ili trZistu usluga na koje se kompilacije odnose i 5) ako su dostupne,
osim iz razloga zastite javne bezbednosti, pod razumnim i nediskriminatornim uslovima potrosackim
organizacijama koje zatraze pristup kompilacijama.

4 Thomas. Oster, ,Droit de la concurrance et assurance: cartograpfie des risques au lendemain de
I'enquéte sectorielle de la Commission européenne et de I'adoption du nouveau reglement d'exemption
catégorielle”, Revue Générale du Droit des Assurances, No. 4/2012, 966.

4 Jean-Luc Bellando et al., 610.

42 Torsten Korber, Jens Ole Rauh, ,Kartellrechtlicher Zugang der Kunden- und Verbraucherverbande
zu den gemeinsamen Statistiken der Versicherungswirtschaft’, VersicherungsRecht, 16/2012, 670-678.
4 Razmene informacija koje se vrsi da bi se postigli neki drugi ciljevi ne potpadaju pod privilegiju izuzeca.
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od rizika pozara.** Predmet spora bila je odluka nemackog udruZenja osiguravaca o
povecanju premije osiguranja za rizik od pozara u industrijskim delatnostima, koju
su automatski prihvatila sva drustva za osiguranje. Evropski sud pravde presudio je
da je to vid narusavanja slobodne konkurencije na trzistu osiguranja EU. Ali u obra-
zlozenju odluke izneti su brojni argumenti iz kojih se vidi svest suda da se sporazumi
osiguravaca moraju posmatrati kroz tzv. test efekata. Sud je, poredeci argumente koje
su nemacki osiguravaci istakli u svoju odbranu, nastojao da utvrdi je li veca korist ili
$teta od zaklju¢enja ovakvih sporazuma. Sto se ti¢e pozitivnih efekata sporazuma
osiguravaca u oblasti osiguranja, narocito su istaknuti: uspostavljanje stabilnih
uslova na trzistu osiguranja; uklanjanje nesigurnosti, vec¢a dostupnost reosiguranja,
mogucnost drustava osiguranja da koriste tarife prilagodene preuzetim rizicima itd.*

,Kod ovakvih sporazuma, identitet osiguravajucih kuca ili osiguranika nije
smeo biti oznacen u tabelama/studijama. Kada se podaci prikupe i distribuiraju,
morala se staviti napomena da oni nisu obavezujudi. Sporazumi koji se odnose na
prikupljanje i distribuciju podataka, sastavljanje tabela i studija nisu smeli sadrza-
vati podatke o obimu bruto premija. Podaci, tabele ili studije morali su biti u¢injeni
dostupnim, pod razumnim, pristupacnim i nediskriminatornim uslovima, svakom
drustvu za osiguranje koje to zatrazi, ¢ak i ukoliko ono ne posluje na istom geograf-
skom trzistu ili trziStu proizvoda na koje se ti podaci, tabele ili studije odnose. Da bi
sporazum mogao biti izuzet od zabrane, udruzenja potro3aca i organizacije korisnika
usluga morala su imati pristup podacima/tabelama/studijama pod razumnim, pristu-
pacnim i nediskriminatornim uslovima, ukoliko svoj zahtev precizno obrazloze, osim
ukoliko bi odbijanje pristupa bilo opravdano razlozima zastite javne bezbednosti.
Sporazumi nisu smeli da sadrze tzv. crnu klauzulu, na primer tako sto bi se strane
obavezale medusobno ili obavezale treca lica da ne koriste podatke/tabele koje nisu
obuhvacéene predmetom sporazuma ili tako s$to bi se obavezale medusobno ili oba-
vezale treca lica da ne odstupaju od rezultata studija koje su predmet sporazuma.”¢

Zajednicke kompilacije i razmene informacija drustava za osiguranje mogu
imati dvostruko prokonkurentno dejstvo i kao takvi biti prihvatljivi. Oni, najpre,
omogucdavaju i najmanjim, kao i konkurentno najslabijim drustvima osiguranja, da se
upoznaju s rizicima. Drugo, oni favorizuju ulazak novih drustava na trziste osiguranja.
Drustvima koja tek treba da se pozicioniraju na trzistu osiguranja izuzetno koriste
podaci drugih drustava koja posluju na tom trzistu. Ona ¢e s ve¢com verovatno¢om
tacnosti modi da procene svoje Sanse na takvom trzistu osiguranja. Isto tako, rezultati
studija i razmene informacija mogu koristiti i organizacijama potrosaca. Na osnovu
uvida u takve podatke, potrosaci se upoznaju sa uslovima pod kojima je dostupna
osiguravajuca zastita. Da bi se ostvario taj pozitivan efekat sporazuma, neophodno

4 Judgment of the Court of 27 January 1987, Verband der Sachversicherer e.V. v, Case 45/85.
% Jean-Luc Bellando et al., 610.
4 Uredba EU o grupnom izuzec¢u sporazuma u oblasti osiguranja, ¢l. 2-4.
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je da sva drustva za osiguranje imaju pristup rezultatima sporazuma, ¢ak i ako nisu
¢lanovi asocijacije koja je zakljucila sporazum.*” Osim toga, potrebno je i da informa-
cije budu dostupne pod razumnim i nediskriminatornim uslovima i drustvima koja
ne posluju na istom trzistu. Odbijanje saopstavanja tih podataka je, stoga, legitimno
samo ako to nalazu razlozi javne bezbednosti.

»Da tretman restriktivnih sporazuma u oblasti osiguranja nije drasti¢no
promenjen ¢ak ni nakon ukidanja posebnog rezima izuzeca u pravu Evropske uni-
je, potvrduje nam nedavna odluka Evropske komisije u postupku vodenom protiv
udruzenja Insurance Ireland”* Naime, udruzenje ,Insurance Ireland” je svojim cla-
novima nudilo pristup bazi,Insurance Link Information Exchange System®, koja je
sadrzavala podatke $to olakSavaju otkrivanje prevara na trzistu osiguranja motornih
vozila. Evropska komisija je sprovela nenajavljeni uvidaj 2017. godine, a zatim 2019.
godine pokrenula postupak protiv udruzenja, tokom kog je 2021. objavila Obaveste-
nje o bitnim Cinjenicama. Reaguju¢i na Obavestenje, Udruzenje je podnelo predlog
obaveza (engl. commitments) kojih e se pridrzavati u cilju otklanjanja opasnosti od
narusavanja konkurencije. Evropska komisija je prihvatila predlog obaveza i prekinula
postupak. Neke od obaveza podrazumevale su da pristup bazi ne sme biti uslovljen
¢lanstvom u udruzenju, da cena pristupa mora biti utvrdena nediskriminatorno i po
troSkovnom principu, da postoji mogucnost Zalbe nezavisnom telu ukoliko je odbijen
pristup bazi, kao i da kriterijumi za ¢lanstvo u udruzenju moraju biti nediskriminatorni
i transparentni. Obaveze se moraju postovati tokom 10 godina, a kazna za njihovo
nepostovanje iznosi do 10 posto svetskog prihoda udruzenjaili do 1 posto ukupnog
godisnjeg prihoda svih ¢lanova udruzenja ostvarenog na relevantnom trzistu."*

VI Zakljucak

Delatnost osiguranja je specifi¢cna u odnosu na druge privredne delatnosti
i pokazuje ogroman privredni potencijal u saviemenom okruZenju. Ali to ne povlaci
da se na drustva za osiguranje ne primenjuju pravila zastite konkurencije. Naprotiv,
osiguranje je vrlo interesantno iz ugla prava konkurencije bududi da su se u ovom
sektoru razvile (i jos uvek se razvijaju) brojne prakse za koje nije uvek izvesno da li
dovode do narusavanja slobodne konkurencije na trzistu osiguranja, pocev od spo-
razuma o premijama, raspodeli trzista, bojkotu, za koje nema spora da su protivni
slobodnoj konkurenciji, do sporazuma o razmeni informacija o istrazivanju i razvoju,
za koje je nesporno da su prokonkurentni. Izmedu te dve krajnosti su sporazumi

47 |bid.

4 Evropska komisija, predmet br. AT.40511, 29. jul 2022. god. Dostupno na adresi: https.//competition-cases.
ec.europa.eu/cases/AT.40511, posec¢eno: 12.8.2024. Za podrobniju analizu horizontalnih sporazuma o saradnji
u pravu konkurencije Evropske unije vid. Nicolas Petit, Droit européen de la concurrence, Paris, 2013, 537-548.
4 Dusan Popovi¢, 117.
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i prakse koji su najproblemati¢niji, poput donosenja tipskih uslova, razmene podata-
ka u cilju boljeg upoznavanja rizika, zajednickog pokrica tzv. starih rizika. Te prakse
mogu biti izvor narusavanja konkurencije na trzistu osiguranja i kvalifikovati se kao
restriktivni. Medutim, nije iskljuceno i da ti sporazumi doprinose jacanju konkuren-
cije, bar izmedu drustava obuhvacéenih sporazumom i ostalih drustava za osiguranje,
kao i poboljsanju ponude osiguranja i zastiti korisnika usluga osiguranja. Dakle,
svaki kontakt izmedu konkurenata ne mora biti restriktivni sporazum, ve¢ se njegov
domasaj mora ceniti na osnovu tzv. test efekata. Ukoliko su pozitivni efekti takvog
sporazuma (u vidu podsticanja konkurencije, stvaranja koristi za potrosace osiguranja
itd) vedi od negativnih efekata (stvaranje restrikcija na trzistu osiguranja) utoliko je
opravdano izuzimanje takvog sporazuma od primene opstih pravila konkurencije.

U radu se zastupa stav da su nasi propisi o zastiti konkurencije, iako inspiri-
sani regulativom EU, prili¢no nejasni i neprecizni. U praksi se ve¢ pokazalo da mogu
izroditi problemske situacije, sto u krajnjoj liniji najvise Steti interesima potrosaca
usluga osiguranja. Stoga smatramo da se prilikom primene takvih propisa Komisija
mora dobro upoznati sa stavom evropskih uzora u pogledu ispoljavanja zastite
konkurencije u oblasti osiguranja. Dovoljno je uzeti u obzir podatak da u EU postoji
tradicija drugacijeg tretmana sporazuma osiguravaca, $to na osnovu posebnih uredbi,
$to na osnovu prakse ESP. U EU, dakle, postoji svest o tome da priroda delatnosti
osiguranja nalaze da osiguravaci zakljucuju i sporazume koji se ne toleriu drugim
privrednim drustvima. Ti sporazumi su opravdani i drustveno pozeljni upravo zato
$to bez njih ne bi bilo moguce pruzanje pokrica tzv. velikim rizicima ili novim rizici-
ma, odnosno zato $to omogucavaju stvaranje kalkulacione baze za $to adekvatniju
procenu premija osiguranja.

Literatura

« Beckmann, R, M., Allgemeine Versicherungsbedingungen und AGB-Recht’,
Roland Michael Beckmann, Annemarie Matusche-Beckmann (h.r.g), Ver-
sicherungsrechtsHandbuch, 2. Auflage, Verlag C. H. Beck, Miinchen, 2009.

- Begovi¢, B, Pavi¢, V., Jasna i neposredna opasnost: prikaz novog Zakona
o zastiti konkurencije”, Anali, br. 2/2009.

« Begovi¢, B., Pavi¢, V., Uvod u pravo konkurencije, Pravni fakultet Univerziteta
u Beogradu, 2012.

« Bellando, J.-L.,Bigot, J., Cabrillac, S., Jadaud, B., Moreau, J., i Parleani, G.,
Entreprises et Organismes d’Assurances, L. G. D. J., 3 édition, 2011.

- Bigot, J.,,Les ambiguités de la coassurance’, Revue Générale du Droit des
Assurances, No. 1/2012.

« Birds, J., Birds’ Modern Insurance Law, Seventh Edition, Sweet & Maxwell,
London, 2007.

54 [1/2026 @) TOKOVI OSIGURANJA



S. Milojevi¢: Restriktivni sporazumi u osiguranju - uticaj prava Evropske Unije
i aktuelni trendovi

« Dreher, M., ,Das Versicherungskartellrecht nach der Sektoruntersuchung
der EG-Kommission zu den Unternehmensversicherungen’, Versicherung-
sRecht, No. 1/2008.

« Dordevi¢, S., Samardzi¢, D., Nemacko ugovorno pravo osiguranja sa prevodom
zakona (VVG), IRZ, Beograd, 2014.

- Groutel, H,, Leduc, F, Pierre, P, Asselain, M., Traité du contrat d’assurance
terrestre, LexisNexis, Paris, 2008.

« Jevremovi¢ Petrovi¢, T, ,Korporativno upravljanje u drustvima za osigura-
nje", Tokovi osiguranja, br. 2/2025, 273-303.

- Jovanovi¢, S., ,Visestruko osiguranje, saosiguranje i reosiguranje u svetlu
postojecih zakonskih propisa’, Privreda i pravo osiguranja u tranziciji, Udru-
Zenje za pravo osiguranja, Pali¢, 2004.

- Knezevic, S., Mitrovi¢, A, Sreti¢, D.,,Specifics of reporting on cash flows in
insurance companies’, Menadzment u hotelijerstvu i turizmu, 2/2018, 21-33.

- Knezevi¢, S., Faktori kvaliteta finansijskog izvestavanja osiguravajucih
drustava. Referat na XLIl Simpozijumu Saveza racunovoda i revizora Srbije,
Zlatibor, 2011, 411-427.

« Korber, T., Rauh, J., 0., Kartellrechtlicher Zugang der Kunden- und Verbrauc-
herverbande zu den gemeinsamen Statistiken der Versicherungswirtschaft’,
VersicherungsRecht, 16/2012.

- Krajeski, D., Droit des assurances, 2 édition, Montchrestien, Paris, 2008.

- Lambert-Faivre, Y., Leveneur, L., Droit des assurances, Dalloz, 13 édition,
Paris, 2011.

« Mance, J.,, Goldrein, I., Merkin, R., Insurance Disputes, L.L.P., London, Hong
Kong, 2003.

« Micklitz, H.-W., Stuyck, J.,, Terryn, E., (editors), Cases, Materials and Text on
Consumer Law, Hart Publishing, Portland, 2010.

« Oster, T., ,Droit de la concurrance et assurance: cartograpfie des risques
au lendemain de I'enquéte sectorielle de la Commission européenne et
de I'adoption du nouveau reglement d’exemption catégorielle”, Revue
Générale du Droit des Assurances, No. 4/2012.

« Petrovi¢ Tomi¢, N.,,Povodom 60 godina od odbrane doktorske disertacije
profesora Suleji¢a: ‘Osiguranje od gradanske odgovornosti’ - pogled u bu-
ducnost - ta bi bilo da osiguranje nije doslo da nas spasi od odgovornosti?*,
u: Marija Karaniki¢ Miri¢, Milo$ Zivkovi¢ (ured.): Gradansko pravo u pokretu
— transformacija pre kodifikacije, Pravni fakultet, Beograd, 2024, 219-251.

« Petrovi¢ Tomi¢, N., Osiguranje od odgovornosti direktora i ¢lanova upravnog
odbora akcionarskog drustva, Pravni fakultet, Beograd, 2011.

« Petrovi¢ Tomi¢, N., Pravo osiguranja, Sistem, Knjiga prva, Sluzbeni glasnik,
2019.

@) TOKOVI OSIGURANA 1/2026] 55



S. Milojevié¢: Restriktivni sporazumi u osiguranju - uticaj prava Evropske Unije
i aktuelni trendovi

56

« Petrovi¢ Tomi¢, N., ,Reosiguranje — Sustina, domasaj i znacaj”, Anali, br.
2/2015, 78-93.

« Popovi¢, D., ,Zastita konkurencije u oblasti osiguranja“, u: Natasa Petro-
vi¢ Tomi¢ (ured.), Novi proizvodi osiguranja, tehnoloske inovacije i zastita
korisnika u osiguranju, Pravni fakultet Univerziteta u Beogradu, Beograd,
2025, 111-126.

« Samardzi¢, D.,,Kartelno-pravni izuzeci u sektoru osiguranja po novoj uredbi
o grupnim izuze¢ima Evropske unije od 2010. godine”, Promene u pravu
osiguranja Srbije u okviru evropskog (EU) razvoja prava osiguranja (zbornik
radova), Pali¢, 2011.

« Tomi¢, Z., Petrovi¢ Tomi¢, N., ,Narusavanja konkurencije u osiguranju re-
striktivnim sporazumima®, Pravo i privreda, br. 7-9/2013, 13-51.

- Turgné, F, Larbitrage en matiére d'assurance et de réassurance, Economica,
Paris, 2007.

« Wandt, M., Versicherungsrecht, 5. Auslage, Carl Heymanns Verlag, KéIn, 2010.

«Vasiljevi¢, M., ,Zakon o privrednim drustvima i akcionarska drustva za
osiguranje/reosiguranje”, Tokovi osiguranja, br. 3/2024, 485-509.

- Suleji¢, P, Korporativno upravljanje u organizacijima za osiguranje”, u:
Mirko Vasiljevi¢, Vuk Radovic¢ (urednici), Korporativno upravljanje, Pravni
fakultet univerziteta u Beogradu, Beograd, 2008.

- Suleji¢, P, Pravo osiguranja, Pravni fakultet, Beograd, 2005.

[1/2026 @) TOKOVI OSIGURANJA



Articles

UDK 346.53:368.2(4)EU
10.5937/TokOsig2601039M

Professor Stefan Milojevi¢, PhD'

RESTRICTIVE AGREEMENTS IN INSURANCE - IMPACT
OF EUROPEAN UNION LAW AND CURRENT TRENDS

REVIEW SCIENTIFIC PAPER

Abstract

Insurance, by its very nature, is a specific and highly regulated activity and,
as such, enjoys special treatment under competition rules. Thus, the exemption of
restrictive agreements has traditionally been applied within the insurance sector
under EU law. The paper examines the concept of restrictive agreements in order to
highlight the need to consider both the arguments for and against their exclusion
from the general regime of competition protection. It is concluded that the protection
of competition in the field of insurance is a delicate societal task, for the execution
of which precise and clear regulations are the most important.
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I Introduction

The subject of research is restrictive agreements in insurance as an issue
that brings insurance law and competition law closer together, demonstrates their
points of intersection, and provides an opportunity for more comprehensive statu-
tory regulation. The lack of research on this issue represents an incentive to offer a
theoretical-legal and comparative-legal analysis in the paper, which will also have
practical applicability. Therefore, during the writing of the paper, both case law
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and the practice of the authority responsible for the protection of competition (the
Commission for Protection of Competition) were analyzed.

Following the introductory remarks, the paper proceeds from the special
character of the insurance industry, which is governed by special regulations that
manifest state interventionism. This refers to the regulation of status, supervisory,
and contractual issues, that is, a lex specialis approach. The focus of the research is on
restrictive agreements, which represent a modality of violation of free competition
characteristic of the insurance sector. Protection of competition as a necessary pre-
condition for the market mechanism can be called into question in insurance most
often through various forms of “collusion” among market participants. Therefore, all
legislation explicitly mentions specific modalities of restrictive agreements that fall
within the remit of the Commission for the Protection of Competition.

In fact, based on insight into the sequence of steps taken by European leg-
islative bodies, a tendency toward gradual return to general rules in this area can be
observed. After decades of special treatment of restrictive agreements in the field of
insurance, under statutorily prescribed conditions and with the clear intention of the
European Commission to grant special status to these agreements, a gradual shift
back to the general regulatory framework can be observed, placing all restrictive
agreements, including those in insurance, into the same legal regime. The extent to
which this approach is justified from the standpoint of the interests of the insurance
market is one of the questions to which this paper devotes particular attention.

After addressing all of the aforementioned issues, the conclusion presents
the position that the regulatory framework in the field of competition should be
improved, with recommendations for its enhancement. It is argued that Serbian
competition protection regulations, although inspired by EU regulation, are quite
unclear and imprecise. In practice, it has already been demonstrated that they can
generate problematic situations, ultimately causing the greatest harm to the interests
of insurance service consumers. Accordingly, it is emphasized that, when applying
such regulations, the Commission for Protection of Competition must closely ac-
quaint itself with the positions adopted by European counterparts regarding the
implementation of competition protection in the field of insurance. Within the EU,
there is awareness that the nature of the insurance industry requires insurers to
conclude agreements that are not tolerated by other commercial companies. These
agreements are justified and socially desirable precisely because, without them, it
would be impossible to provide coverage for so-called large risks or emerging risks,
and because they enable the establishment of an actuarial basis for more accurate
premium assessment.
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Il Insurance as a Sui Generis Activity

If the insurance activity were to be described in a single sentence, it would
read as follows: Insurance is a heavily regulated activity, subject to close regulatory
oversight and dedicated to protecting of insurance service users. The specificity of
insurance companies’ operations arises from the fundamental nature of their business
and the risks inherent therein.? The insurance industry and the activities of insur-
ance companies play a significant role in the development of financial institutions
operating in many countries.? Given that we have emphasized detailed regulation
as the first characteristic, it should be emphasized that insurance differs from other
commercial activities in many characteristics (from establishment, through the en-
tire course of business, to the grounds and procedures for termination) that justify
a distinct statutory framework governing this industry. The laws that recognize the
specificity of insurance are numerous, and through them, even persons who are
not experts in this field clearly understand that insurance is “special” and benefits
from a legislative approach that distinguishes it from the rest of the economy.* The
question arises whether this special character is also expressed when it comes to
the principle of free competition in insurance.

Let us begin with the status regulation of insurance. Insurance status law
relates to all issues of the existence of insurance companies and is governed by
the Law on Insurance.’ In Serbian law, as is the case in comparative legal systems,
insurance business is conducted exclusively by insurance undertakings established
in the form of joint-stock companies or mutual insurance companies.® An insurance
undertaking is a legal entity with its registered office in the Republic, entered in the
register of the competent authority based on a license issued by the National Bank
of Serbia to carry out insurance activities. Thus, insurance undertakings are: 1) legal
persons (natural persons cannot conduct insurance activities if they are not registered
as an insurance company); 2) have their registered office within the territory of the
Republic (namely, the place from which the company’s activities are managed and
which is designated as such by the founding act or by a resolution of the general

2 Snezana Knezevi¢, ,Faktori kvaliteta finansijskog izvestavanja osiguravajucih drustava’, Referat na XLII
Simpozijumu Saveza racunovoda i revizora Srbije, Zlatibor, 2011, 411-427.

3 Snezana Knezevi¢, Aleksandra Mitrovi¢, Dusan Sreti¢, ,Specifics of reporting on cash flows in insurance
companies’, Menadzment u hotelijerstvu i turizmu, 2/2018, 21-33.

* In this regard, legal theory refers to the fragmentation of contract law in the context of the special legal
regime governing insurance contracts. See Natasa Petrovi¢ Tomi¢, ,Povodom 60 godina od odbrane dok-
torske disertacije profesora Suleji¢a: ‘Osiguranje od gradanske odgovornosti’ - pogled u budu¢nost - $ta
bi bilo da osiguranje nije doslo da nas spasi od odgovornosti?*, in Marija Karaniki¢ Miri¢ and Milo$ Zivkovi¢
(eds.), Gradansko pravo u pokretu — transformacija pre kodifikacije, Faculty of Law, Belgrade, 2024, 219-251.
° Insurance Law, Official Gazette of the Republic of Serbia, Nos. 139/2014 and 44/2021 (hereinafter: IL).

© Given that there are currently no registered mutual insurance companies in Serbia, joint-stock insurance
companies may be said to predominate.
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meeting); and 3) are entered into the register on the basis of a license granted by
the National Bank of Serbia authorizing them to conduct insurance activities.

Insurance undertakings share several common features.’

First, across legal systems, insurance undertakings are excluded from
the status lex generalis law and regulated by a special law. The very exclusion of
the mentioned commercial entities from the law governing the establishment,
operation, and dissolution of commercial companies indicates the peculiarities of
insurance companies. The specificity of insurance undertakings, on the one hand,
and the existence of public interest in regulating the manner in which the insurance
industry will be conducted, as well as the use of the funds managed by these key
participants in economic life, on the other hand, have prompted the legislature to
grant insurance undertakings special treatment.

Second, insurance activities are primarily conducted by insurance undertak-
ings organized as joint-stock companies. Although mutual insurance companies can
also assume part of the risk portfolio threatening an economy, joint-stock insurance
companies, due to their greater financial capacity, are more prevalent organizational
form for covering large (commercial) risks.

Third, insurance activities may be conducted only by insurance undertakings
that have obtained permission from the competent authority. The licensing system
governing the establishment of insurance undertakings certainly represents one of
the most significant differences between insurance companies and other commercial
companies. The state’s interest in ensuring oversight, and then continued growth of
these significant economic branches has resulted in the competent public authority
being entrusted not only with the power to grant and revoke operating licenses,
but also with ongoing supervisory authority. In other words, the field of insurance
status law is marked by state interventionism dictated by the peculiarities of the
activity concerned.

Fourth, under EU law and, to a limited extent, domestic law, the rule has
been adopted that a single insurance undertaking cannot simultaneously conduct
both life and non-life insurance business.’

7 Natasa Petrovi¢ Tomi¢, Pravo osiguranja, Sistem, Knjiga prva, Official Gazette, 2019, 188-192.

8 Mirko Vasiljevi¢, ,Zakon o privrednim drustvima i akcionarska drustva za osiguranje/reosiguranje’,
Tokovi osiguranja, No. 3/2024, 485-509.

° This rule reflects an effort to institutionalize the principle of specialization among insurance underta-
kings. Specialization in particular lines of business constitutes one of the means of enhancing insurers’
competitiveness in the context of increasing competition in the insurance market. It is also in the interest
of insurance service users. Thus, in Germany, for example, an insurer providing legal expenses insurance,
in addition to other classes of insurance that overlap with it (such as liability insurance), must include in its
general policy conditions provisions aimed at preventing conflicts between different lines of insurance.
See: Slavko Bordevi¢ and Darko Samardzi¢, Nemacko ugovorno pravo osiguranja sa prevodom zakona
(VVG), IRZ, Belgrade, 2014, 42.
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Fifth, the lex specialis regulation establishes the framework for corporate
governance in insurance undertakings. When it comes to management bodies, they
are determined in the IL in such a way that they constitute a two-tier management
system.’The mandatory management bodies in an insurance undertaking are: the
general meeting, the executive board, and the supervisory board. However, the IL is
limited to listing the types and competencies of management bodies, while numerous
issues related to management in these companies have remain beyond its scope."

Sixth, the peculiarity of insurance undertakings compared to commercial
companies operating under the general company-law regime is also reflected in
bankruptcy regulation. Namely, the bankruptcy of insurance undertakings is not
regulated by the general bankruptcy regime (in our case, the Bankruptcy Law),'
but rather by a special sector-specific bankruptcy regime.

Il Competition Law and the Insurance Industry

One of the principles that characterizes competition law is undoubtedly
the principle of free competition. Does the principle of free competition also apply
in a specific field, such as insurance? The principle of free competition in the market
applies to insurance undertakings as well, but the peculiarity of this sector is also
reflected in certain departures from the application of the competition protection
principle in its original form. From a comparative law perspective, European Union
law (hereinafter: EU) reflects a tradition of exempting restrictive agreements in in-
surance from the application of general competition rules.” This raises the question
of why this is so. Generally speaking, although they disrupt competition, some of
these agreements also have positive effects on economic efficiency, which is why
they are assessed as socially desirable.™

' Tatjana Jevremovic Petrovi¢, ,Korporativno upravljanje u drustvima za osiguranje”, Tokovi osiguranja,
No. 2/2025, 273-303.

" These include numerous matters such as the procedures for appointment to management bodies,
terms of office, conflicts of interest, non-compete clauses, and liability for damage arising from the per-
formance of corporate functions, among others. Where such matters are not governed by the articles of
association of the insurance undertaking, they are resolved through the application of the provisions of
the Company Law. See also Predrag Suleji¢, ,Korporativno upravljanje u organizacijima za osiguranje’, in
Mirko Vasiljevi¢ and Vuk Radovi¢ (eds.), Korporativno upravljanje, Faculty of Law, University of Belgrade,
Belgrade, 2008, 322.

2 Bankruptcy Law, Official Gazette of the Republic of Serbia, Nos. 104/2009, 99/2011 - other law, 71/2012
- Constitutional Court decision, 83/2014, 113/2017, and 44/2018 (hereinafter: BL). Article 14(2) expressly
provides that the provisions of this Law do not apply to bankruptcy proceedings involving banks and
insurance undertakings, except for those provisions governing matters not regulated by a special statute.
'3 For a detailed discussion of competition issues in the insurance sector, see Z. Tomi¢ and N. Petrovi¢ Tomi¢,
»Narudavanja konkurencije u osiguranju restriktivnim sporazumima’, Pravo i privreda, Nos. 7-9/2013, 13-51.
™ Meinrad Dreher,,Das Versicherungskartellrecht nach der Sektoruntersuchung der EG-Kommission zu
den Unternehmensversicherungen’, VersicherungsRecht, No. 1/2008, 16.
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The question that arises is what constitutes a reasonable measure of deviation
from general competition rules in order to accommodate the specificity of the insur-
ance sector, and is this in the interest of social welfare and progress? If we assume that
market competition is necessary because it creates competitive pressure on market
participants, forcing them to increase economic efficiency, we can ask what goals are
achieved by deviating from it. Moreover, how significant are these goals if achieving
them could upset the market balance? These questions can be answered by taking into
account the characteristics of the insurance sector, which are demonstrably different
from those of other sectors of the economy, on the one hand, and, on the other, the
tradition of EU institutions in treating agreements among insurers differently.

In order to understand the need to protect the specificity of insurance
within the framework of free competition, we must start with the key characteristic
of the insurance contract, which is its aleatory nature. This contract differs from other
contracts in that the performance of one party’s obligation (the insurer) depends
on the occurrence of an uncertain circumstance (the insured risk).”” In other words,
the insurer sells a promise that, at the time of the occurrence of an event, usually
unpleasant, it will have sufficient funds to guarantee the fulfillment of contractual
obligations. In addition, the insurance industry is one of the few that do not know
how much a new insurance service will cost at the moment a new insurance service
is offered. Uncertainty about the occurrence and consequences of insured risk, es-
pecially in the sphere of providing coverage for commercial risks, complicates the
accurate assessment of premiums and reserves necessary for the insurer to meet its
obligations. Therefore, in such types of insurance, from the standpoint of economic
logic, cooperation among insurers is much more beneficial than free competition.
The effects of insurer cooperation also benefit policyholders, given that the risk of
insurer insolvency is lower when premiums are determined based on the exchange
of information and experience across multiple insurers. Insurance activities could
not be realized at all without the cooperation of insurers. Therefore, a higher level of
tolerance regarding forms of cooperation among insurers is justified. The essence of
competition law is to protect the market from those forms of violation of free com-
petition that, in the long term, disrupt social progress. The goal of competition policy
is to contribute to economic progress and the welfare of society, and particularly
consumer welfare.’® Accordingly, there are forms of violation of competition whose
long-term effects are compatible with the objectives of competition protection and

' The policyholder allocates funds to purchase insurance coverage and, in return, receives the insurer’s
promise to pay compensation, i.e. the sum insured, should the event defined as the insured occurrence
materialize in the future. The strict regulatory framework governing insurance activities seeks, to the
greatest extent possible, to ensure that the insurer will indeed be capable of fulfilling that promise. For
more details: John Birds, Birds’ Modern Insurance Law, Seventh Edition, Sweet & Maxwell, London, 2007, 22.
'® Hans-Wolfgang Micklitz, Jules Stuyck, Evelyne Terryn (eds), Cases, Materials and Text on Consumer Law,
Hart Publishing, Portland 2010, 3-6.
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are therefore subject to a special legal regime. When the interest of an extremely
sensitive category of stakeholders, such as consumers, is added to this, it becomes
clear why insurance justifiably enjoys special treatment. Finally, the special treatment
of insurance is also supported by the fact that insurance is a highly regulated activity,
in which all issues are governed by law or by-laws, and therefore it is logical that the
issue of competition is also approached differently.

IV Restrictive Agreements under Positive Law

Serbian law, following the example of European Union law, prohibits vio-
lations of competition, more precisely, actions of market participants that have as
their object or effect, or may have, a significant restriction, distortion, or prevention
of competition."” Violations of competition law can take the form of restrictive
agreements or the abuse of dominant market positions by market participants. In
addition, the Law on Protection of Competition prescribes the obligation to control
those concentrations of market participants that may significantly restrict, distort,
or prevent competition in the market of the Republic of Serbia or its part, especially
if that restriction, distortion, or prevention would be the result of the creation or
strengthening of a dominant position.'® In the field of insurance, restrictive agree-
ments are most prevalent. These are agreements between market participants that,
as their object or effect, impose a significant restriction, distortion, or prevention of
competition within the territory of the Republic of Serbia.”

The legislator lists some forms of restrictive agreements: contracts, specific
contractual provisions, explicit or tacit agreements, concerted practices, as well as de-
cisions adopted by associations of market participants.?® The listed forms of restrictive
agreements are prohibited and null and void, particularly agreements that directly or
indirectly fix purchase or selling prices or other trading conditions; restrict or control
production, the market, technical development, or investments; divide markets or
sources of supply, and the like. Agreements between competitors (association deci-
sions) that fix purchase or selling prices or other trading conditions, limit or control
production, the market, technical development, or investments, or divide markets or
sources of supply are agreements that are particularly prohibited pursuant to Article 7
paragraphs 1 and 2 of the Law on Protection of Competition, as they always significantly
restrict competition. The most problematic part of the regulation of restrictive agree-
ments is precisely the provision that concerted practices and decisions of associations

7 Law on the Protection of Competition, Official Gazette of the Republic of Serbia, Nos. 51/2009 and
95/2013 (hereinafter: LPC), Art. 9.

8 LPC, Art. 19and 61.

" LPC, Art. 10 para. 1.

20 LPC, Art. 10 para. 2.
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of market participants are also considered restrictive agreements. The existence of
concerted practice is difficult to prove; market participants always have the option
to justify their actions by market parameters. Another form of restrictive agreements
is decisions adopted by associations of market participants. Decisions made within a
professional associations can serve as a cover for achieving a restrictive agreement,
which is therefore more difficult to prove and potentially more effective in practice.

How does the Commission for Protection of Competition (hereinafter: the
Commission) manage in the application and interpretation of unclear legal standards
and imprecise legal provisions? Norms such as the one cited create uncertainty
regarding actions by public authorities.?' If positive legislation promotes imprecise
norms or unclear legal standards, regulatory risk arises for economic entities.?? This
is the risk of the uncertain application of the same legal provisions and legal stan-
dards from case to case. Through its regulatory framework, the state should protect
economic entities from regulatory risk and create a business environment conducive
to commercial activities.

From a legal aspect, when the term restrictive agreement is mentioned,
cartels are usually thought of. Cartels are horizontal agreements between market
participants that operate at the same level of the supply chain.?® Through such agree-
ments, competitors agree, explicitly or tacitly, that they will no longer compete with
each other, that is, that they will eliminate free competition in the market.? Since
such agreements eliminate competition, it is clear why the prohibition applies pri-
marily to this category of restrictive agreements.? In addition to cartels, cooperation
agreements between competitors are also significant. These agreements can have
different treatment, depending on whether they have a negative effect on compe-
tition. Namely, it is possible for competitors to conclude a cooperation agreement
that is not aimed at preventing mutual competition (e.g. agreements concerning
the exchange of independent research and development results). Moreover, even
if there is a distortion of competition, it is limited only to a certain segment of busi-
ness (e.g. research and development), so it does not exclude competition in other
segments of business and in relation to other market participants. In other words,
non-cartel agreements may improve market competition, which is why only such
agreements can be subject to the privilege of exemption.

21 See also: Boris Begovi¢, Vladimir Pavi¢, ,Jasna i neposredna opasnost: prikaz novog Zakona o zastiti
konkurencije”, Anali, No. 2/2009, 73.

2 |bid, 74.

2 Boris Begovi¢, Vladimir Pavi¢, Uvod, 44.

2% These arrangements usually concern prices of goods or services, quantities to be offered on the market,
or the geographic allocation of markets.

% |n some jurisdictions, cartels are treated as per se prohibited. Therefore, every cartel agreement is void
without the need to establish its effects.
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Domestic legislator does differentiate cartels and other restrictive agree-
ments. The same applies to their legal fate. As a rule, such agreements are null and
void, unless they “contribute to the improvement of production and trade, or to
the promotion of technical or economic progress, and provide consumers with a
fair share of the benefits, provided that they do not impose restrictions on market
participants that are not necessary for achieving the goal of the agreement, or that
they do not exclude competition in the relevant market or a substantial part there-
of”% In our country, therefore, restrictive agreements are not null and void per se.
The so-called “effects test” is applied, allowing agreements, particularly those that
do not constitute cartels, to avoid nullity where their potential positive effects on
competition and economic progress are taken into account.

The Commission’s task is to analyze the consequences that a horizontal
agreement can cause and, based on its assessment, decide whether the agreement
may remain in force. If it is assessed that the restrictive agreement is not contrary to
the objectives of competition protection, it can be exempted from the prohibition
of competition and the sanction of nullity. It is necessary to distinguish between
block exemptions and individual exemptions. Under Serbian law, a block exemption
can be obtained by applying the Regulation on specialization agreements between
market participants operating at the same level of production or distribution, which
are exempted from the prohibition.”” Exemptions based on block exemption regu-
lations are “automatic’; i.e. it is not necessary to submit a request for exemption to
the competent authority. Participants in a restrictive agreement should determine
their market share and verify that it falls below the threshold prescribed by the corre-
sponding regulation. For horizontal specialization agreements, the market share must
not exceed 20%; for horizontal research and development agreements 25%; while
for vertical agreements the market share must not exceed 25%. Even if the market
share falls below the prescribed thresholds, the agreement will not be exempted if
it contains any of the so-called hardcore restrictions, such as market-sharing clauses.

% LPC, Art. 11.

27 Regulation on specialization agreements between market participants operating at the same Level
of production or distribution is exempted from prohibition, Official Gazette of the Republic of Serbia, No.
11/2010 (hereinafter: the Regulation). These include: 1) unilateral specialization agreements, whereby
one party undertakes to cease or refrain from producing the relevant products and to purchase them
from another party to the agreement, while the other party undertakes to manufacture and sell those
products; 2) reciprocal specialization agreements, whereby two or more parties undertake to cease or
refrain from producing certain, but different, products and to purchase them from other parties to the
agreement that undertake to sell them; 3) joint production agreements, whereby two or more parties
undertake to produce certain products jointly. The exemption from the prohibition applicable to the
agreements referred to in paragraph 1 of this Article also extends to specific provisions contained in such
agreements that do not constitute the primary object of those agreements, but are directly related to and
necessary for their implementation, such as provisions assigning or licensing intellectual property rights.
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The fact that it is an agreement that is included in the list for block exemption does
not guarantee that it will actually be exempt. It is possible that it is unlawful if an
overall assessment demonstrates that its negative effects (distortion of competition)
outweigh the positive effects (economic progress). It follows from the Regulation
that even horizontal specialization agreements falling within the scope of the block
exemption will not qualify for exemption where multiple specialization agreements
exist in the relevant market and their cumulative effect prevents the agreement from
satisfying the general conditions for exemption set out in Article 11.2 When it comes
to agreements that cannot be subsumed under the privilege of block exemption,
our law gives market participants the option to approach the Commission for Pro-
tection of Competition (hereinafter: the Commission) with a request to exempt the
restrictive agreement from the prohibition.

A request for individual exemption from the prohibition can be submitted
to the Commission for Protection of Competition, where it must be proven that four
legally prescribed conditions for exemption are met: (i) the agreement contributes
to the improvement of production and trade, or to promoting technical or economic
progress; (ii) the agreement provides consumers with a fair share of the benefits; (iii)
the agreement does not impose restrictions, on market participants, that are not
necessary for achieving the goal of the agreement; and (iv) the agreement does not
exclude competition in the relevant market or a substantial part thereof.? The peri-
od to which the individual exemption applies cannot be longer than eight years.*

28 Regulation, Art. 5, para. 3.

2 LPC, Art. 11.

30 “In the practice of the Commission for Protection of Competition (CPC), for example, the exemption
of agreements concerning joint participation in public procurement procedures may also be found. As a
rule, such agreements lead to the distortion of competition where competitors enter into arrangements
for the submission of cover bids (a bid higher than that of a pre-selected bidder), bid suppression (one
or more bidders agree to refrain from submitting a bid or to withdraw an already submitted bid), bid
rotation (market participants continue to participate in calls for tenders but agree to alternate as winners,
i.e. to submit the lowest bid), or market allocation (bidders divide the market by agreeing not to compete
for certain contracting authorities or within specific geographic areas). However, cooperation between
competitors may sometimes be necessary, as none of them would independently satisfy the conditions
for participation in a tender. Thus, the insurers “Uniga osiguranje” and “Wiener Stadtische” applied for an
individual exemption for an agreement between a group of bidders concerning joint participation in a
public procurement procedure conducted by the General Hospital in Kikinda. The procurement concer-
ned property and employee insurance services, and the exemption was sought for a period of one year.
The relevant market was defined as the market for the provision of non-life insurance services within the
territory of Serbia, in which fifteen competitors were active at the time. Additional eligibility requirements
for participation in the procurement included: (i) minimum share capital exceeding one billion dinars;
(i) possession of ISO 9001:2008 certification; and (iii) the condition that the bidder had not operated at
a loss during the preceding three years. Neither party to the agreement satisfied the first requirement;
moreover, “Uniqga” lacked ISO certification and had operated at a loss. After reviewing the application,
the CPC granted the exemption, noting that, in the absence of the agreement, each participant would
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V Regulation of Restrictive Agreements in European
Union Insurance Law

In principle, under European Union law, there are the same forms of viola-
tion of free competition by insurance undertakings as in our law.?' For the insurance
sector, agreements that distort free competition in the insurance market were most
characteristic.3? Unlike the law of the European Union, in the Republic of Serbia, there
has never been a special regime for exempting insurance agreements; rather, they have
always been subject to the general exemption regime.

1. Development of legal regulation of restrictive agreements
in the insurance sector: from special treatment to general regime

Restrictive agreements in insurance are currently subject to the general legal
regime of competition, that is, to the application of Article 101 of the Treaty on the
Functioning of the European Union. This provision prohibits agreements, decisions
of associations of undertakings, and concerted practices that can significantly re-
strict, distort, or prevent competition within the EU internal market. This includes:
cartels (for example, agreements that fix premium levels or allocate the market or
clients); agreements on insurance conditions (which can eliminate competition or
innovation); exchange of sensitive information between insurers; and agreements

have been eliminated from the tender due to deficiencies in their bids. The CPC concluded that the
agreement contained no restrictive clauses; on the contrary, it enabled competition, since without it the
two undertakings would not have been able to compete in the tender at all”” See: Dusan Popovi¢, ,Zastita
konkurencije u oblasti osiguranja“, in Natasa Petrovi¢ Tomi¢ (ed.), Novi proizvodi osiguranja, tehnoloske
inovacije i zastita korisnika u osiguranju, Faculty of Law, University of Belgrade, Belgrade, 2025, 118-119.
31 The issue of competition in the insurance sector has evolved in parallel with the evolving under-
standing of competition within the EU single market. The principle of optimal resource allocation, as a
central value, has led to greater emphasis on economic rather than purely legal criteria when assessing
agreements entered into by insurance undertakings. Accordingly, the European Commission has been
empowered to exempt certain agreements from the general regime, taking into account the specific
features of individual sectors.

32 For a long time, they were the only known mechanism relied upon by insurance undertakings; later,
concentrations also emerged in this specific sector. Concentrations in the insurance industry have not
been a novelty in recent decades, rather, they are closely associated with the phenomenon of European
group structures and bancassurance as a model for the provision of financial services. Within the EU, the
question arose as to the criteria on the basis of which a concentration is classified as European or national.
The assessment is based on the value of gross written premiums, encompassing both amounts already
received and those to be received under insurance contracts concluded by insurance undertakings or on
their behalf, including premiums relating to policies that have been reinsured. The inclusion of premiums
corresponding to the reinsured portion of risk is logical, since only the aggregate volume of concluded
insurance enables an accurate assessment of an insurer’s market position. For more details, see: Jean-Luc
Bellando et al., Entreprises et Organismes d’Assurances, L.G.D.J., 3e édition 2011, 607.
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that restrict the entry of new competitors into the market. All such agreements are
prohibited unless they meet the conditions of Article 101(3), which provides for
exemption from the prohibition.

If the European Commission or national competition protection bodies
establish the existence of a restrictive agreement, the following legal consequences
occur. First, the agreement is considered null and void. Second, companies can be
fined up to 10% of their total annual revenue. Third, national legislations also provide
for actions for damages that may be brought by consumers or competitors.>* From the
practice of the Court of Justice of the EU, it follows that this court balances between
preserving free competition and recognizing the specificity of the insurance sector in
matters concerning restrictive agreements in insurance. The Court has shown aware-
ness that measures and agreements aimed at improving market conditions should not
become an excuse for distorting competition. This is a guideline that should also be
followed by our Commission for the Protection of Competition, as well as by case law.

In order to understand how insurance competition protection policy has
changed, it is necessary to briefly outline the sequence of regulations that list agree-
ments between insurance undertakings that have the effect of a cartel law exemp-
tion.**The common denominator of the mentioned agreements and the reason for
their exemption from the general regime is their pro-competitive character.® They
are, namely, concluded in order to encourage demand for insurance services by
strengthening the supply of insurance, thereby contributing to long term economic
efficiency and rendering them acceptable from the perspective of achieving public
order in the field of competition.

However, after a decade of competition protection policy in insurance
based on fairly liberal criteria, practice has shown that even with regard to insurance
undertakings, a more restrictive stance should be taken.*® By Regulation 267/2010,

3 In Courage Ltd v. Crehan (C-453/99), the Court of Justice of the European Union (CJEU) confirmed the
right of individuals to claim damages for harm resulting from restrictive agreements, emphasizing the
importance of sanctioning such conduct.

34 The first regulation exempted the following agreements: the joint establishment of premium tariffs
based on common statistics or the joint determination of the number of insured events; the adoption
of standard policy conditions; the joint coverage of certain risks; claims settlement arrangements; the
specification and acceptance of safety equipment; and registers relating to aggravated risks, together
with the exchange of related information, provided that such registers and data remained confidential.
See: Réglement CEE n. 1534-91 du Conseil, du 31 mai 1991, concernant I'application du I'article 85 paragrap-
he 3 du traité a certaines catégories d'accords, de décisions et de pratiques concertées dans le domaine des
assurances, JO n. L. 143 du 07/06/1991.

3 The adoption of such regulations eliminates the need to assess individual cases that would otherwise
be impermissible from a cartel-law perspective. Block exemption regulations, moreover, apply only for a
limited period, after which their compatibility with competition law is reassessed.

3 Accordingly, in the subsequent (second) regulation, the Commission limited the scope of protected
agreements to the following: agreements on the establishment and joint calculation of premiums, tables,
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only two groups of agreements were exempted from the general competition
protection regime: 1) agreements related to the collection and distribution of data,
compilation of tables and studies, and 2) agreements on joint assumption of certain
risks.?” All other agreements remain outside the exemption and thus subject to the
general rules of competition law. This is followed by the so-called Insurance Block
Exemption Regulation (IBER), which was in force until March 31, 2022. According
to IBER, certain types of agreements between insurers were permitted, provided
they benefited consumers and the market. These are the following agreements: 1)
exchange of statistical data for risk assessment; 2) joint development of models and
mortality tables; and 3) joint coverage (reinsurance and coinsurance) of large risks.
Since the European Commission did not extend IBER after 2022, such agreements
are now subject to the general regime (Article 101 of the Treaty on the Establishment
of the EU).

From this, it should not be concluded that all agreements between insurers
are currently prohibited under EU law. Insurance undertakings can, in accordance
with EU rules, exchange information related to the compilation of tables and studies,
provided that exchange is transparent and non-distortive, aimed at strengthening
the insurance market, and contributes to consumer welfare.

2. Agreements related to the collection and distribution of data,
compilation of tables and studies

These are agreements that have the broadest application in the field of
insurance law.*® The idea that emerged early in the field of insurance is the need to
distinguish lawful cooperation in compiling tables and calculating premiums from
unlawful cooperation, i.e. fixing commercial premiums. This therefore, constitutes
a form of cooperation among insurance undertakings in the shape of joint research
and development agreements, manifested in a specific manner within the insurance
industry. Cooperation between insurance undertakings or within associations of
insurers regarding the compilation and exchange of information is intended to
facilitate the calculation of the average premium for a risk coverage that occurred

and studies; the adoption of model and standard policy conditions; the joint coverage of certain risks;
and the development of rules on safety equipment. See: Réglement CE n. 358/2003 de la Commission du
27 février 2003, concernant l'application du I'article 85 paragraphe 3 du traité a certaine categorie d'accords,
de decisions et de pratiques concertées dans le domaine des assurances, JO n. L. 53/8 du 28/02/2003.

37 Réglement CE n. 267 de la Commission du 24 mars 2010, concernant l'application de I'article 85, paragrap-
he 3, du traité a certaines catégories d'accords, de décisions et de pratiques concertées dans le domaine des
assurances, JO n. L. 83/1 du 30/03/2010.

3 Darko Samardzi¢, ,Kartelno-pravni izuzeci u sektoru osiguranja po novoj uredbi o grupnim izuze¢ima
Evropske unije od 2010. godine’, Promene u pravu osiguranja Srbije u okviru evropskog (EU) razvoja prava
osiguranja (zbornik radova), Pali¢ 2011, 76.
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in the past, or, when it comes to life insurance, determining mortality tables, the
assessment of the probability of illness, disability, or accident.?® As a result of such
cooperation, the risk is better understood and its assessment by individual insur-
ance undertakings is simplified.* The same applies to studies examining the likely
impact of external factors on the occurrence or severity of the insured event, as well
as on the profitability of particular investments. These forms of cooperation enjoy
the privilege of exemption only to the extent that they do not achieve the fixing of
commercial premiums.*!

These agreements distinguish the insurance industry in relation to other
branches of the economy. Joint data collection should expand the so-called cal-
culation base. The larger it is, the more reliable the risk assessment and the costs
necessary for its coverage will be. Unlike other commercial undertakings, insurance
companies cannot determine the price of their services solely based on costs and
margins. In fact, the price of insurance is not completely known at the time the con-
tract is concluded. It depends on the probability of the occurrence of the insured
event and the manner in which it materializes. The insurance industry differs from
other sectors precisely because, at the time a new insurance product is launched, it
cannot be determined with certainty what its actual cost will be. This is particularly
unfavorable for insurers who are just entering the market without the backing of
international groups. The risk is, therefore, assessed based on the analysis of previous
insured risks, which makes access to statistical data on the occurrence of insured
events especially valuable. Therefore, it is important to recognize the right of insur-
ance undertakings to cooperate for the purpose of accurate risk assessment and the
establishment of adequate premiums.*

3 The privilege of exemption from competition rules encompasses compilations and exchanges of infor-
mation that: a) are based on data covering multiple insurance years as the observation period; b) relate
to identical or comparable risks; c) are derived from data sufficient for statistically reliable processing;
and d) enable, in particular, the determination of: the number of insured events during the observation
period, the number of individual risks insured in each insurance year within that period, the aggregate
amount of claims paid or payable as a result of insured events, and the insured capital for each insurance
year within the observation period. Compilations and tables benefit from the exemption provided that
they: 1) contain anonymous data (identifying neither insurers nor policyholders); 2) clearly state that they
are non-binding; 3) contain no indication of commercial premium levels; 4) are made available under
reasonable and non-discriminatory conditions to any insurance undertaking requesting a copy, including
those not operating in the relevant geographic or product market; and 5) subject to considerations of
public security, are accessible under reasonable and non-discriminatory conditions to consumer orga-
nizations requesting access.

4 Thomas. Oster, ,Droit de la concurrence et assurance: cartographie des risques au lendemain de
I'enquéte sectorielle de la Commission européenne et de I'adoption du nouveau reglement d'exemption
catégorielle”, Revue Générale du Droit des Assurances, No. 4/2012, 966.

41 Jean-Luc Bellando et al., 610.

42 Torsten Korber, Jens Ole Rauh, ,Kartellrechtlicher Zugang der Kunden- und Verbraucherverbande
zu den gemeinsamen Statistiken der Versicherungswirtschaft’, VersicherungsRecht, 16/2012, 670-678.
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Thus, agreements on joint research and exchange of information, as well as
jointimplementation of studies, are not restrictive in the sense of free competition
as long as they are based on anonymous data, are not binding on insurance under-
takings, and contain data of a purely indicative nature.”® In this sense, the Verband
der Sachversicherer decision is indicative, concerning German fire risk insurance.*
The subject of the dispute concerned the decision by the German association of
insurers to increase the insurance premium for industrial fire-risk insurance, which
was automatically accepted by all insurance undertakings. The European Court of
Justice held that this is a form of distortion of free competition in the EU insurance
market. However, the reasoning of the judgment reveals the Court’s awareness that
insurers’agreements must be assessed under the so-called effects test. Comparing
the arguments that German insurers put forward in their defense, the Court tried to
determine whether there is greater benefit or harm from concluding such agreements.
Regarding the positive effects of insurer agreements in the field of insurance, the
following were particularly emphasized: establishment of stable conditions in the
insurance market; elimination of uncertainty; greater availability of reinsurance; the
ability of insurance undertakings to apply tariffs aligned with the risks assumed, etc.*

“In such agreements, neither insurance companies or policyholders could be
identified in the tables/studies. Once data were collected and distributed, a disclaimer
had to state that they were non-binding. Agreements related to the collection and
distribution of data, compilation of tables and studies could not contain informa-
tion on gross premium volumes. Data, tables, or studies had to be made available,
under reasonable, accessible, and non-discriminatory conditions to any insurance
undertaking that requested it, even if it did not operate in the same geographic or
product market. For an agreement to be exempted from the prohibition, consumer
associations and user organizations had to be granted access to data/tables/studies
under reasonable, accessible, and non-discriminatory conditions, if they precisely
justified their request, except if refusal of access would be justified by reasons of
public security protection. Such agreements must not contain so-called hardcore
restrictions, for example, by obliging the parties or third parties not to use data/
tables that are not covered by the scope of the agreement, or by preventing them
from deviating from the results of the studies covered by the agreement."*

Joint compilations and exchanges of information can have a dual pro-com-
petitive effect, and as such, can be acceptable. First, they enable even the smallest
and least competitive insurance undertakings to become familiar with risks. Second,

4 Information exchanges carried out for purposes other than those described do not qualify for the
benefit of exemption.

4 Judgment of the Court of 27 January 1987, Verband der Sachversicherer e.V. v, Case 45/85.

4 Jean-Luc Bellando et al., 610.

4 Commission Regulation (EU) on block exemptions in the insurance sector, Articles 2-4.
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they favor the entry of new companies into the insurance market. Companies that
are just to position themselves in the insurance market benefit significantly from
the data of other companies operating in that market. They will be able to assess
their chances in such an insurance market with a greater probability of accuracy.
Likewise, study results and information exchanges can also be useful to consumer
organizations. Based on insight into such data, consumers become familiar with
the conditions under which insurance protection is available. In order to achieve
these positive effects, it is necessary that all insurance companies have access to the
agreement’s results, even if they are not members of the association that concluded
it.# In addition, it is necessary that the information be available under reasonable
and non-discriminatory conditions to companies that do not operate in the same
market as well. Refusal to disclose such data is, therefore, legitimate only if required
by public-security considerations.

“That the treatment of restrictive agreements in the field of insurance has
not drastically changed even after the abolition of the special exemption regime
in the EU law is confirmed by the European Commission’s recent decision in the
proceedings against the association “Insurance Ireland”* Namely, the association
“Insurance Ireland” offered its members access to the “Insurance Link Information
Exchange System"” database, which contained data facilitating the detection of fraud
in the motor vehicle insurance market. The European Commission conducted an
unannounced inspection in 2017 and initiated proceedings against the association
in 2019, during which it published a Statement of Objections in 2021. Responding
to the Statement, the Association offered a proposal of commitments that would
be adhered to in order to eliminate the danger of distortion of competition. The
European Commission accepted the proposal of commitments and terminated
the proceedings. Some of the commitments meant that access to the database
must not be conditioned on membership in the association, that the access price
must be determined in a non-discriminatory manner and on a cost basis, that there
must be a possibility of appeal to an independent body if access to the database is
denied, and that the membership criteria in the association must be non-discrim-
inatory and transparent. Commitments must be respected for 10 years, and the
penalty for their non-compliance amounts to up to 10% of the association’s world-
wide turnover or up to 1% of the total annual turnover generated by its members
in the relevant market.*

47 Ibid.

* European Commission, Case No. AT.40511, 29 July 2022. Available at: https://competition-cases.ec.europa.
eu/cases/AT.40511, accessed on 12 August 2024. For a more detailed analysis of horizontal cooperation
agreements in European Union competition law, see Nicolas Petit, Droit européen de la concurrence, Paris,
2013, 537-548.

4 Dusan Popovi¢, 117.
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VI Conclusion

The insurance industry is distinct from other economic activities and has
enormous economic potential in the contemporary environment. However, this
does not entail that competition protection rules do not apply to insurance under-
takings. On the contrary, the insurance sector is particularly interesting from the
perspective of competition law, given that numerous practices have developed
(and are still developing) in this sector for which it is not always certain whether
they lead to the distortion of free competition in the insurance market. These range
from agreements on premiums, market allocation, boycotts, for which there is no
dispute that they are contrary to free competition, to agreements on exchange of
information on research and development, for which there is no dispute that they
are pro-competitive. Between these two extremes are agreements and practices
that are most problematic, such as the adoption of standard terms, data exchanges
aimed at improving risk assessment, and joint coverage of so-called mature risks.
These practices can distort competition in the insurance market and may be classi-
fied as restrictive. However, it is not excluded that these agreements contribute to
strengthening competition, at least between undertakings covered by the agreement
and other insurance undertakings, as well as to improving the supply of insurance
and protecting users of insurance services. Thus, every contact between competitors
does not have to constitute a restrictive agreement, rather its scope must be assessed
based on the so-called effects test. If the positive effects of such an agreement (in
terms of encouraging competition, creating benefits for insurance consumers,
etc.) outweigh the negative effects (creating restrictions in the insurance market),
then exempting such an agreement from the application of general competition
rules is justified.

The paper argues that domestic competition protection regulations, although
inspired by EU regulation, remain unclear and imprecise. In practice, it has already
been shown that they can cause problematic situations that ultimately harm the
interests of insurance consumers most. Therefore, we believe that when applying
such regulations, the Commission must become well acquainted with the position of
European models on the enforcement of competition law in the field of insurance. It
is sufficient to take into account the fact that in the EU there is a tradition of different
treatment of insurer agreements, whether based on specific regulations or based on
the practice of the Court of Justice of the EU. In the EU, therefore, there is awareness
that the nature of the insurance industry requires insurers to conclude agreements
that are not tolerated by other commercial companies. These agreements are justified
and socially desirable precisely because, without them, it would not be possible to
provide coverage for so-called large or emerging risks, or because they establish the
calculation basis necessary for a more adequate assessment of insurance premiums.
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