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Apstrakt

U radu se analizira problematika naplate potrazZivanja banke u slu¢aju smrti
korisnika kredita kad je ugovor o kreditu zaklju¢en uz policu osiguranja koja pokriva
rizik smrti gdje je ugovoreno da je banka korisnik osiguranja ili je polica vinkulirana
u korist banke. Ukoliko se nakon nastanka osiguranog slucaja — smrti ustanovi da
je zdravlje korisnika kredita, odnosno osiguranika, od ranije bilo naruseno, desava
se da osiguratelj odbije zahtjev za isplatu naknade korisniku osiguranja - banci,
pozivajuci se na nacelne odredbe o iskljucenjima iz pokri¢a sukladno ugovoru i
uvjetima osiguranja.

Analizom raspolozivih izvora i sudske prakse, u ovom radu pokusat ce se
istraziti je li banka u slu¢aju smrti korisnika kredita duzna iscrpiti sve moguc¢nosti
naplate preostalog duga po kreditu od osiguratelja po osnovu police osiguranjaili
ima pravo izbora redoslijeda naplate, odnosno moze li zahtijevati naplatu duga od
nasljednika bez obzira na zakljuceni ugovor o osiguranju i bez prethodnog dokazi-
vanja da naplata od osiguratelja nije bila moguca.
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I Uvod

Suvremeni nacin Zivota i trziSne okolnosti utjecu na potrebe prosjecnog
potrosaca koji u toku svog Zivotnog i radnog vijeka ¢esto uzima potrosacke kredite
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radi financiranja planiranih ili neplaniranih troskova. Medutim, nerijetko se dogada
da duznik koji je uredno otpladivao kredit umre ili postane kreditno nesposoban iz
razli¢itih razloga koji se mogu ticati samog duznika (zdravlje i Zivot duznika, gubitak
posla i sl.), ali i drugih razloga (npr. financijska kriza, pandemija i sl.). Jedan od in-
strumenata koji uz ugovor o kreditu zahtijeva banka, a kojim se osnazZuje izvjesnost
namirenja potraZivanja, jeste zaklju¢enje ugovora o osiguranju s osiguravajuc¢im
drustvom gdje je osiguranik korisnik kredita, odnosno duznik iz ugovornog odnosa s
bankom. Navedeni ugovori nastali su kao rezultat prakti¢ne potrebe za adekvatnim
obezbjedenjem naplate kredita i predstavljaju jedan od mehanizama koji jam¢i na-
platu potrazivanja banke, a istovremeno pruza zastitu korisniku kredita od buducih
neizvjesnih dogadaja kojima moze biti izloZzen za vrijeme trajanja najé¢esée dugoro¢-
nog ugovornog odnosa s bankom. Svakako, nesumnjiv je i interes osiguravajuceg
drustva koje prikuplja znac¢ajna sredstva na ime premije osiguranja i zauzvrat pruza
zastitu od razlicitih rizika — prvenstveno smrti, a ponekad i trajne nesposobnosti za
rad i gubitka zaposlenja.? lako se najc¢esce uz rizik smrti ugovara i pokrice priviemene
nesposobnosti za rad i gubitka zaposlenja, zbog ograni¢enosti teme, u ovom radu
analizira se osigurateljna zastita korisnika kredita od rizika smrti.

1. Vrste ugovora o osiguranju korisnika kredita

Prema zakonskoj definiciji, ugovorom o kreditu banka se obavezuje korisniku
kredita staviti na raspolaganje odredeni iznos novcanih sredstava na odredeno ili ne-
odredeno vrijeme, za neku namjenu ili bez utvrdene namjene, a korisnik se obvezuje
placati ugovorene kamate i iskoristeni iznos novca vratiti u vrijeme i na nacin kako je
ugovoreno.* Kod ugovaranja osiguranja zastite korisnika potrosackih kreditaimamo dva
pravna odnosa koji su medusobno zavisni, a to su ugovor o kreditu i ugovor o osiguranju.
Ugovor o kreditu zakljucuje banka ili druga kreditna institucija kao davatelj kredita s
korisnikom kredita - fizickom osobom, odnosno potrosacem. Izbor vrste osiguranja
zavisi od kreditnog aranZzmana, pa se kod stambenih kredita ¢esto zakljucuje ugovor
o osiguranju imovine kod kojeg je predmet osiguranja nekretnina (kucaili stan) gdje
se nov¢ana sredstva za kupnju obezbjeduju putem stambenog kredita, pa se banka
zeli zastititi od eventualnog rizika propasti stvari. Kod namjenskog kredita za kupovi-
nu motornog vozila ili radne masine obi¢no se kao jedno od sredstava obezbjedenja
potrazivanja zahtijeva polica kasko osiguranja vinkulirana u korist banke.

2 Loris Belani¢, Gabriela Mihel¢i¢,,Odredena pitanja iz osiguranja izvjesnosti namirenja trazbine kredita”,
Zbornik radova s VI. medunarodnog savjetovanja “Aktualnosti gradanskog procesnog prava - nacionalna i
usporedna pravnoteorijska i prakticna dostignuca”, 315.

3 Natasa Petrovic¢ Tomi¢, Ugovor o osiguranju sposobnosti vra¢anja kredita, Anali Pravnog fakulteta u
Beogradu, god. LXV, br. 2/2017, 92.

4 Zakon o obligacionim odnosima, ¢l. 1065.
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Ugovori o osiguranju koji pokrivaju rizik smrti korisnika, a koji sluze kao
instrumenti namirenja potrazivanja banke javljaju se u praksi u razli¢itim modali-
tetima. Najc¢esdi su ugovor o osiguranju sposobnosti vra¢anja kredita koji spada
u nezivotna osiguranja (vrsta rizika 14.02 — osiguranja drugih vrsta potrazivanja) i
ugovor o osiguranju zivota korisnika kredita (vrsta rizika 19.02 — osiguranje Zivota
za slucaj smrti).>

U sklopu tematskog ispitivanja koje je provela krovna organizacija europskih
udruzenja osiguratelja i penzionih institucija — European Insurance and Occupational
Pensions Authority -EIOPA, a koje je obuhvacalo 174 osiguravajuca drustva i 145 banaka
sirom Europe u trajanju od dvije godine (2018-2020),° utvrdeno je da udio Steta u
premiji kod osiguranja korisnika potrosackih kredita iznosi 18%, a kod korisnika kre-
ditnih kartica samo 8%, $to potvrduje da je osiguranje sposobnosti vrac¢anja kredita
podjednako profitabilan posao za banke i osiguravajuca drustva. U Bosni i Hercego-
vini ne postoji jednoobrazan model izvje$tavanja od strane entitetskih regulatornih
agencija pa je tesko ustanoviti tacan broj polica i iznos premije ovih vrsta osiguranja
na nivou drzave, kao i omjer Steta i premije.” Medutim, iz objava Narodne banke Srbije
(NBS)®i Hrvatske agencije za nadzor financijskih usluga (HANFA)° vidljivo je da je ova
vrsta osiguranja jako rasprostranjena posebno kod potro$ackog kreditiranja, te da
se u navedenim drzavama godisnje ugovori priblizno 100 000 ovih polica.

1.1. Ugovor o osiguranju sposobnosti vrac¢anja kredita

Ugovor o osiguranju sposobnosti vracanja kredita pokriva rizik smrti duzni-
ka, te rizik nemogucnosti vrac¢anja kredita ukoliko duZnik u toku trajanja ugovora o
kreditu izgubi posao ili postane nesposoban za rad. Ukoliko su jednim ugovorom,
odnosno policom, pokriveni svi navedeni rizici, tumacenjem uvjeta osiguravajucih

5 U Federaciji BiH vrste rizika su definirane Odlukom o rasporedu vrsta rizika po grupama i vrstama
osiguranja, SI. novine FBiH, broj 82/17.

5 EIOPA, Credit Protection Insurance (CPI) Sold Via Banks, studija objavljena 28.09.2022., tematski pregled
studije dostupan na: https://www.eiopa.europa.eu/publications/thematic-review-credit-protection-in-
surance-cpi-sold-banks_en. Posjeceno: 05.01.2026.

7 Agencija za nadzor osiguranja FBiH u svojim izvjestajima iznosi podatke o ukupnom broju polica i
iznosu premije zbirno za pojedine grupe osiguranja (osiguranje kredita, Zivotno osiguranje), pa se ne
mogu ustanoviti navedeni podaci koji se odnose na osiguranja koja potpadaju pod spomenute vrste
rizika 14.02i 19.02. U Republici Srpskoj periodi¢ni izvjestaji obuhvacaju podatke koji su ras¢lanjeni prema
vrstama rizika unutar pojedine grupe osiguranja, pa tako za u 2025.godini naplac¢eno je 13.743.938,00
KM (oko 7 miliona eur) premije riziko Zivotnog osiguranja (rizik 19.02), a isplaceno je 2.902,162,00 KM
Steta (oko 1,5 milion eur).

8 NBS, https://www.nbs.rs/sr/scripts/showcontent/index.html?id=17992&konverzija=no. Posjeceno:
25.01.2026.

° HANFA, https://www.hanfa.hr/statistika/drustva-za-osiguranje-i-drustva-za-reosiguranje/. Posje¢eno:
25.01.2026.
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drustava dolazimo do zaklju¢ka da se radi o imovinskom osiguranju jer mu je pri-
marna funkcija naknada Stete.™

Osiguranje sposobnosti vracanja kredita ima korijene u common law pravnoj
tradiciji,"" ali se vremenom rasirilo kao znacajan mehanizam zastite korisnika kredita i
u drzavama kontinentalno-europskog podrucja.'? lako se moze zakljuciti individualno,
u pravilu se ugovor o osiguranju sposobnosti vra¢anja kredita zakljucuje kolektivno,
pri ¢emu je ugovaratelj osiguranja banka koja s korisnicima kredita zakljucuje police
osiguranja, pod uvjetom da su podobni za osiguranje u smislu uvjeta, odnosno opcih
pravila osiguravajuceg drustva za navedenu vrstu osiguranja. Ugovor s korisnikom
kredita - osiguranikom sklapa se potpisivanjem izjave o pristupanju ugovoru - pri-
stupnice i placanjem premije od strane osiguranika. Ovo osiguranje je imovinsko
jer pruza zastitu imovine i imovinskih interesa osiguranika, odnosno $titi ga od
financijskih gubitaka kojima moze biti izloZzen osiguranik li¢no ili njegovi zakonski
nasljednici ukoliko se ostvari neki od rizika predvidenih ugovorom.™

Uvjeti osiguranja sposobnosti vracanja kredita pretezno propisuju izvjesna
ograni¢enja u pogledu osobe osiguranika koja se prvenstveno odnose na pristupnu
dob (obi¢no od 18 do 65 godina) i okolnosti koje se odnose na njegovo zaposlenje
i radni status. Kao jedna od pretpostavki koja se u uvjetima ¢esto navodi jeste da je
osiguranik dobrog zdravlja i da nije pod medicinskim tretmanom ili nadzorom. Uvjetima
je striktno odredeno da osiguratelj nije duzan utvrdivati istinitost podataka nave-
denih u pristupnici (pretpostavlja se da to nije duzna ni banka), ali da po ostvarenju
osiguranog slucaja moze traziti dokumentaciju koja ukljucuje i zdravstveni karton
osiguranika, radi provjere istinitosti navoda o zdravstvenom stanju iz pristupnice.’

1.2.Ugovor o osiguranju Zivota korisnika kredita

Drugi modalitet ugovora koji sluzi kao sredstvo obezbjedenja vracanja kre-
dita je ugovor o Zivotnom osiguranju korisnika kredita kojim je pokriven rizik smrti
korisnika kredita. Kod ove vrste osiguranja najcesce nije pokriven rizik doZivljenja,
te nije predvidena Stedna komponenta. S obzirom na to da pokriva samo rizik smr-
ti, u osigurateljnoj terminologiji se naziva riziko Zivotno osiguranje”. Ugovorom o
Zivotnom osiguranju osiguratelj se obavezuje osiguraniku ili osobi koju on odredi

0 N. Petrovi¢ Tomic, 94.

" Francesco Amici,,Credit Protection Insurance: Too Good to Be True? Actual Challenges and Future
Applications’, Dialoghi di dirito delleconomia, 1/2025, 224.

2 Qva vrsta osiguranja se na engleskom jeziku naziva Credit Protection Insurance (skra¢eno: CPI).

3 N. Petrovi¢ Tomic, 95.

™ Vidi npr. Op¢i uvjeti grupnog osiguranja sposobnosti vracanja kredita korisnika nenamjenskih goto-
vinskih kredita, Sava osiguranje d.d. Zagreb, ¢l. 4., dostupno na adresi:
https://www.slatinska-banka.hr/wp-content/uploads/S.0-19.02-2-Grupno-osiguranje-sposobnosti-za-vra-
canje-kredita-6.9.2022.cdr_.pdf. Posjec¢eno: 06.01.2026.
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isplatiti osiguranu svotu ili rentu u slu¢aju smrti osiguranika ili u slu¢aju dozivljenja
odredenog vremena, a ugovaratelj osiguranja obavezuje se platiti premiju osigu-
ranja."” Individualno ili kolektivno zaklju¢en ugovor o osiguranju zivota s policom
vinkuliranom u korist banke ima istu funkciju kao i ugovor o osiguranju sposobnosti
vracanja kredita, a to je isplata duga korisnika kredita banci u slu¢aju njegove smrti.
Medutim, u praksi je osiguranje sposobnosti vrac¢anja kredita mnogo povoljnije za
osiguranika jer nudi i pokrice za slu¢aj gubitka posla ili nesposobnosti za rad, te je
za razliku od osiguranja Zivota, maksimalno pojednostavljen postupak njegovog
ugovaranja, bez provodenija lije¢nic¢kog pregleda.

Ugovor o riziko osiguranju zivota pruza osiguranje korisnika kredita od
rizika smrti s padaju¢om osiguranom svotom, $to znaci da se osigurana svota raz-
mjerno smanjuje s trajanjem kredita, odnosno njegovom otplatom. S obzirom na
klasifikaciju i sadrzaj obaveze osiguratelja, ova vrsta osiguranja spada u osiguranja
osoba, tj. svotna osiguranja. Za razliku od osiguranja sposobnosti vra¢anja kredita,
uvjeti riziko zivotnog osiguranja ponekad sadrze veoma nepreciznu odredbu u po-
gledu podobnosti za zaklju¢enje ugovora, po kojoj se mogu osigurati zdrave osobe
pristupne dobi od 18 do 75 godina koje su zakljucile ugovor o kreditu s bankom,
a ako osoba nije potpuno zdrava, mozZe se osigurati primjenom posebnih uvjeta za
osiguranje uvecanih rizika.

Il Ocjena rizika i informiranje osiguranika - korisnika kredita

Prijava okolnosti znacajnih za ocjenu rizika jedna je od temeljnih obaveza
ugovaratelja kod svih vrsta ugovora o osiguranju. Obaveza prijave okolnosti vaznih
za ocjenu rizika predugovorne je prirode, a pociva na nacelima dobre vjere (bona
fides) te savjesnosti i postenja (Treu und Glauben).”” Ugovor o osiguranju cesto se
naziva ugovorom krajnje dobre vjere (uberrimae fidei) $to podrazumijeva maksimalnu
transparentnost ugovornih strana. Kod ugovora o osiguranju to se odnosi na obvezu
ugovaratelja na pruzanje preciznih i ta¢nih informacija o okolnostima znacajnim za
ocjenu rizika, te obavezu osiguratelja na pravodobno i korektno informiranje ugo-
varatelja o sadrzaju osigurateljnog pokrica. Dakle, u predugovornoj fazi temeljna
obveza ugovaratelja osiguranja je prijava osiguratelju svih okolnosti koje su znacajne
za ocjenu rizika, a koje su mu poznate ili mu nisu mogle ostati nepoznate.'® Osiguratelj

koji preuzima obavezu ¢iji je nastanak uvjetovan nepoznatim okolnostima mora se

s Predrag Suleji¢, Pravo osiguranja, Dosije, Beograd, 2005., str. 471.

16 Cl. 2. Uvjeta za osiguranje Zivota za slu¢aj smrti korisnika kredita s padaju¢om svotom osiguranja
,Croatia osiguranja” d.d. Mostar (u arhivi autorice)

7 Barbara Preloznjak, ,Pravna priroda ugovora o osiguranju Zivota vezanog uz investicijske fondove”,
Zbornik Pravnog fakulteta u Zagrebu, 61, (3) 967-1010 (2011), 975.

18 C1.907.Z00

80 [1/2026 @) TOKOVI OSIGURANJA



J. Dokié: Naplata potrazivanja banke kod nastupanja osiguranog sluéaja smrti
korisnika kredita

pouzdati da ga ugovaratelj osiguranja nece dovesti u zabludu u pogledu ¢injenica
koje su odlucne za ocjenu rizika.

Kod osiguranja sposobnosti vracanja kredita predugovorna obaveza prijave
okolnosti znacajnih za ocjenu rizika je na strani korisnika kredita — osiguranika. To je
zbog toga $to, unato¢ nesumnjivom korisnom ucinku ugovaranja osiguranja sposob-
nosti vracanja kredita, uvjeti osiguranja ¢esto sadrze brojna iskljucenja. Na primjer, kod
rizika smrti iskljuceni su slucajevi ranije narusenog zdravstvenog stanja osiguranika, a
kod gubitka posla ¢esto iskljucenje je ukoliko se rizik ostvari za vrijeme sezonskog ili
priviemenog rada. Medutim, iz tehnike sklapanja ugovora o osiguranju zaklju¢enog
preko tzv. banko kanala, vidljivo je da se radi o tipicnom ugovoru po pristupu gdje
osiguranik popunjavanjem pristupnice daje osnovne informacije o svom zdravstvenom
stanju, a ujedno potpisuje odobrenje banci i osiguravaju¢em drustvu da od lije¢nika i
zdravstvenih ustanova mogu pribaviti dokumentaciju ili informacije potrebne osigura-
telju za donosenje odluke o prihvatu u osiguranje ili o osnovanosti zahtjeva za isplatu
osigurane svote ukoliko se dogodi osigurani slucaj. Prilikom ugovaranja osiguranja
banka ¢esto ne pruza dovoljno informacija korisniku kredita — osiguraniku o sadrzaju
pokrica i presucuje okolnosti koje potpadaju pod isklju¢enja.”

Uvjeti osiguranja sposobnosti vracanja kredita naslanjaju se na odredbe
Z0O0-a i sadrze istovjetne odredbe kojima detaljno propisuju obaveze korisnika
kredita u pogledu prijave okolnosti znacajnih za ocjenu rizika, kao i posljedice u
slu¢aju preSucivanja ili neistinitog prijavljivanja istih. Medutim, analizom spomenutih
Uvjeta primjecuje se da ne sadrze obavezu Banke na informiranje osiguranika o
njegovim duznostima prijave navedenih okolnosti i posljedicama koje mogu nastati
kad se ostvari osigurani slucaj ukoliko kod ugovaranja rizika smrti ne prijavi ili preduti
okolnosti koje se ti¢u njegovog prethodnog zdravstvenog stanja.

1. Ponistenje ugovora o osiguranju zbog neprijavljivanja okolnosti
znacdajnih za ocjenu rizika

Uvjeti nekih osiguravajucih drustava u BiH propisuju trenutacni raskid, gu-
bitak svih prava i automatsku nistavost ugovora o osiguranju sposobnosti vracanja
kredita, uz pravo osiguratelja na naknadu Stete, ukoliko se nakon nastanka osigu-
ranog slucaja — smrti ustanovi da su neki od podataka dati prilikom popunjavanja
pristupnice bili neta¢ni i nepotpuni. Ova odredba je sporna iz vise razloga. Naime,
odredbe ZO0-a o obavezi prijave okolnosti znacajnih za ocjenu rizika i posljedicama
neprijavljivanja nisu dispozitivnog karaktera i stoga se ne mogu uvjetima osigura-
nja mijenjati, pogotovo ne na Stetu osiguranika. Naprotiv, radi se o imperativnim
normama gdje se u cilju zastite slabije strane propisuju pretpostavke za ponistenje

' F. Amici, 231.
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i raskid ugovora ukoliko ugovaratelj nije ispunio svoju navedenu predugovornu
obavezu. Osim toga, mora se provesti sudski postupak kojim se ustanovljava da je
ugovor nistav i sve posljedice koje pritom nastaju.

Kod riziko osiguranja Zivota, ogranicenja i isklju¢enja iz pokri¢a odnose se
samo na slucajeve samoubistva, namjernog ubistva, smrti uslijed ratnih operacija i
djelovanja alkohola i narkotickih sredstava. Dakle, kod ove vrste osiguranja davanje
neistinitih i nepotpunih informacija o zdravlju osiguranika u pristupnici ne povlaci
za sobom i niStavost ugovora o osiguranju. lako to nije eksplicitno navedeno, moze
se zakljuciti da netacnost i nepotpunost podataka u pristupnici osiguratelj moze
ustanoviti tek uvidom u zdravstveni karton i drugu medicinsku dokumentaciju
osiguranika, 5to se u pravilu desava tek po ostvarenju osiguranog slucaja.

Zakon o obligacionim odnosima pravi razliku izmedu namjerne i nenamjerne
netacne prijave i presucivanja okolnosti te u prvom slucaju daje pravo osiguratelju
na zahtijevanje ponistenja ugovora s u¢inkom ex tunc, a u drugom slucaju na raskid
ugovora koji djeluje ex nunc. Clanom 908. ZOO propisane su posljedice namjernog
netacnog prijavljivanja ili presucivanja okolnosti znacajnih za ocjenu rizika. Ako je
ugovaratelj osiguranja namjerno ucinio neto¢nu prijavu ili namjerno presutio neku
okolnost takve prirode da osiguratelj ne bi zaklju¢io ugovor da je znao za pravo
stanje stvari, osiguratelj moze zahtijevati ponistenje ugovora. Rok za zahtjev za po-
nistenje je tri mjeseca od dana saznanja za netac¢nost prijave. Iz citiranih zakonskih
odredbi vidljivo je da sankcija u vidu nistavosti ugovora o osiguranju zavisi od volje
osiguratelja. Ukoliko osiguratelj tuzbom zahtijeva ponistenje ugovora, a naknadio je
Stetu nesavjesom osiguraniku, moze traziti povrat izvr$ene naknade i pritom zadrzati
naplacenu premiju. Bitno je da na strani osiguranika postoji namjera za preSucivanje
bitnih okolnosti, a teret dokazivanja postojanja te namjere je na osiguratelju. Ako
je netacna prijava okolnosti u¢injena bez namjere, sankcija je blaza. Prema ¢l. 909.
Z00, ako je ugovaratelj osiguranja ucinio neta¢nu prijavuili je propustio dati duzno
obavjestenje, a to nije u¢inio namjerno, osiguratelj moze, po svom izboru, u roku
od mjesec dana od saznanja za netac¢nost ili nepotpunost prijave, izjaviti da raskida
ugovor ili predloziti povecanje premije srazmjerno ve¢em riziku.

Ugovor o osiguranju korisnika kredita ne moze se svrstati u apsolutno nistave
ugovore iz ¢l. 103. ZOO koji su protivni prinudnim propisima i javnom poretku, te ¢iju
nistavost moze isticati svaka zainteresirana osoba u bilo kojem trenutku. Naprotiv,
ponistenje ugovora moze traziti samo osiguratelj i to u gore navedenim taksativno
odredenim slucajevima i rokovima. Dakle, radi se o pobojnom (rusljivom) ugovoru.
Tumacenjem ¢lanka 908. ZOO zakljucuje se da se ne radi o ugovoru koji ne proizvodi
nikakav pravni u¢inak, ve¢ se ugovornoj strani — osiguratelju ostavlja mogucnost da
tuzbom zahtijeva ponistenje. Dakle, namjera zakonodavca je bila da netacnu prijavu
ili preSucivanje okolnosti znacajnih za ocjenu rizika smatra manom volje koja povlaci
za sobom pobojnost ugovora o osiguranju. Shodno tome, osiguratelj bi imao pravo
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podnijeti tuzbu u roku od jedne godine od dana saznanja za razloge pobojnosti
odnosno u objektivnom roku od tri godine od zaklju¢enja ugovora (¢l. 117. ZOO).
Ovdje se moze pojaviti problem zastare jer je ugovor o osiguranju korisnika kredita
u pravilu dugorocan, pa se moze dogoditi da je u trenutku saznanja osiguratelja za
netacnost prijave vec istekao objektivni rok od tri godine.

U dva predmeta sudovi Republike Srbije su odlucivali o tuzbama za ponistenje
ugovora koje je podnijelo osiguravajuce drustvo protiv banke i nasljednika umrlog
korisnika kredita. U prvom slucaju osiguratelj je podnio tuzbu nakon izvr$enog uvida
u medicinsku dokumentaciju po prijavi odstetnog zahtjeva, prije isteka roka od tri
mjeseca od saznanja za presucene okolnosti. Sud je usvojio tuzbeni zahtjev pozivajudi
se na odredbu ¢l. 908. i ponistio ugovor o osiguranju jer je korisnica kredita prilikom
zakljucenja ugovora presutila da je bolovala od maligne bolesti.?® U drugom predmetu
sud se rukovodio op¢im odredbama o pobojnosti ugovora i odbio tuzbeni zahtjev
osiguratelja jer je istekao subjektivni rok od saznanja za razlog pobojnosti, tj. od dana
kad je izvjestajem lije¢nika cenzora konstatirano da je smrt nastupila kao posljedica
bolesti ¢ije je postojanje osiguranik presutio prilkom ugovaranja osiguranja, a osim
toga protekao je i objektivni rok od tri godine od zaklju¢enja ugovora.?’

Iz svega navedenog mozemo zakljuciti da odredbe uvjeta osiguranja kojima
se propisuje trenutacni raskid, gubitak svih prava i automatska niStavost ugovora
0 osiguranju sposobnosti vra¢anja kredita, uz pravo osiguratelja na naknadu Stete,
ukoliko se nakon smrti osiguranika utvrdi da su neki od podataka dati prilikom
zakljucenja ugovora bili netacni i nepotpuni ne proizvodi pravni u¢inak automatski
kako je u istoj navedeno, vec¢ se mora provesti sudski postupak za ponistenje
ugovora po tuzbi podnesenoj od strane osiguratelja, s tim da postoji opasnost
od odbijanja tuZzbenog zahtjeva ukoliko sud primijeni iskljucivo op¢u odredbu o
pobojnosti ugovora po kojoj je objektivni rok od 3 godine od zaklju¢enja ugovora.

2. Legislativna podloga obaveze obavjestavanja osiguranika
- korisnika kredita

U Bosni i Hercegovini propis na drzavnoj razini, odnosno Zakon o zastiti
potrosaca BiH, sadrzi odredbu po kojoj banka kao kreditor ima obavezu dostaviti
u pismenoj formi obavijest za korisnika kredita u kojoj je sadrzana informacija
o troskovima osiguranja zaklju¢enog u vezi s kreditom.?? Prevelik plasman po-
trosackih kredita pocetkom ovog stoljeca bio je jedan od motiva za donosenje
novog entitetskog specijalnog propisa u Federaciji BiH, odnosno Zakona o zastiti

20 Presuda Osnovnog suda u Beceju, P-135/17 od 23.04.2018.

21 Presuda Osnovnog suda u Novom Sadu, P-4659/15 potvrdena Presudom Viseg suda u Novom Sadu,
Gz-1766/2017

22 (|, 54.i 55. Zakona o zastiti potro3aca u BiH, S. glasnik BiH, br. 25/2006, 88/2015
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korisnika financijskih usluga? koji se pretezno oslanja na Direktivu 2008/48/EZ
0 ugovorima o potrosackom kreditiranju.?* Zakon polazi od restriktivnog pristupa
poimanja potrosaca kao fizicke osobe i detaljno regulira obaveze predugovornog
i posteriornog informiranja, kao i pravo na odustanak.” Medutim, polje primjene
ratione materiae obuhvaca usluge bankarstva, leasinga, mikrokreditiranja i posebnih
financijskih pogodbi, ali ne i usluge osiguranja.?® U pogledu informiranja korisnika
kredita o obavezi zaklju¢enja ugovora o sporednim uslugama, u koje narocito spa-
da ugovor o osiguranju, navedenim Zakonom propisana je obaveza banke prema
kojoj, ukoliko je za zakljucenje ugovora o kreditu obavezno i zaklju¢enje ugovora
o sporednim uslugama - narocito ugovora o osiguranju, postojanje takve obaveze
mora se iskazati jasno i na vidljiv nacin, zajedno s iskazivanjem efektivne kamatne
stope. Dakle, citirane odredbe se odnose samo na transparentnost cijene usluga
osiguranja? i duznost informiranja korisnika kredita o obavezi zaklju¢enja ugovora
o sporednim uslugama.? lako se radi o uslugama koje pretezno prodaje banka kao
zastupnik osiguravajuceg drustva, nije propisana obaveza obavjestavanja korisnika
o samom sadrzaju tih usluga.

Il Europski pravni okvir vezivanja ugovora o kreditu
i ugovora o osiguranju

Direktiva (EU) 2016/97 o distribuciji osiguranja (Insurance Distribution Directive,
u daljem tekstu: IDD)? uspostavlja niz materijalnih i procesnih ograni¢enja s ciljem
sprjecavanja nepravic¢nih praksi i jacanja zastite potrosaca.’® Polazeci od temeljne

2 Zakon o zastiti korisnika financijskih usluga, Sluzbene novine Federacije BiH, br. 31/14

2+ Directive 2008/48/EC of the European Parliament and of the Council of 23 April 2008 on credit agreements
for consumers and repealing Council Directive 87/102/EEC, OJ 2008, L 133/66. Odredbom ¢l. 5. navedene
Direktive propisano je da potrosac prije zaklju¢enja ugovora mora dobiti jasne informacije, ukljucujuci
obavezu zaklju¢enja sporednih usluga, narocito osiguranja, njihov trosak i utjecaj na ukupan iznos kredita.
% Detaljnu analizu Zakona o zastiti korisnika financijskih usluga FBiH vidi u: A. Petrovi¢, ,Novo pravno
uredenije financijskih usluga u BiH - koliko su korisnici stvarno zasti¢eni?’, Zbornik Pravnog fakulteta u
Nisu, broj 70, god. LIV, 810.

2 Jasmina Doki¢, ,Pravni okvir zaklju¢enja ugovora o osiguranju na daljinu’ Zbornik 31. susreta osigu-
ravaca i reosiguravaca — SORS, Sarajevo, 2021. str. 171; Nenad Gruji¢, ,Pravne dileme u vezi sa nacinima
zaklju¢enja ugovora o osiguranju na daljinu — putem mobilne aplikacije i internet prezentacije”, Tokovi
osiguranja, br. 1/2024,105-118.

27 Zakon o zastiti korisnika financijskih usluga FBiH, ¢l. 11.i 14.

28 Zakon o zastiti korisnika financijskih usluga FBiH, ¢l. 15.

2 Direktiva (EU) 2016/97 Europskog parlamenta i Vijeca od 20. sije¢nja 2016. o distribuciji osiguranja
(preinaceni tekst) Tekst znacajan za EGP, SL L 26, 2.2.2016, 19-59

30 Jasmina Boki¢, ,Customers Protection in Insurance Distribution Directive: an Overview on Harmo-
nization of Legislation in Bosnia and Herzegovina’, Balkan Yearbook of European and International Law,
Springer, 2021, 125.
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obaveze distributera osiguranja da djeluju posteno, profesionalno i u najboljem
interesu potrosaca, IDD dopusta vezivanje kredita i osiguranja samo pod uvjetom da
takva praksa ne dovodi do narusavanja ravnoteze ugovornih strana niti do nametanja
potrosacu proizvoda koji nije primjeren njegovim stvarnim potrebama. Posebna
pravila o tzv. paketnoj prodaji (cross-selling) zahtijevaju od distributera osiguranja
da potrosaca jasno i razumljivo informira o mogucnosti zaklju¢enja ugovora o osi-
guranju neovisno o ugovoru o kreditu.>' Time se ogranicava prikriveno vezivanje i
osigurava stvarni, a ne samo formalni pristanak potrosaca na zaklju¢enje ugovora
o osiguranju uz kredit.

IDD uspostavlja dodatne standarde postupanja i obaveze distributera u
predugovornoj fazi.*> Posmatrano iz ugla banke kao distributera, to prvenstveno
znaci da je banka prije zakljucenja ugovora duzna ispitati zahtjeve i potrebe potro-
$aca te predloziti osiguranje koje je primjereno iznosu, trajanju i rizicima konkretnog
ugovora o kreditu. Osiguranje koje je optereceno Sirokim isklju¢enjima ili ¢iji uvjeti
u praksi znatno ogranicavaju mogucnost isplate osigurane svote ne moze se sma-
trati legitimnim sredstvom zastite potrosaca, te njegovo nametanje uz kredit moze
predstavljati nepravi¢no vezivanje u smislu IDD.

Problem neinformiranosti osiguranika kod osiguranja zastite kredita raz-
matran je i u ranije spomenutoj studiji koju je provela EIOPA. Na temelju analize
razlic¢itih vrsta osiguranja koje se ugovaraju za stambene i potrosacke kredite u
drzavama ¢lanicama, uz statisticke podatke o placenim Stetama po vrstama ugo-
varanja (grupno ili pojedinacno), op¢i zakljucak je da je kod grupnog ugovaranja
putem banke i plac¢anja premije uz ostale troskove kredita postotak placenih steta
znatno manji nego kod pojedina¢nog ugovaranja. Razlog za prevelik broj odbijenih
zahtjeva od strane osiguratelja je slaba informiranost osiguranika u predugovornoj
fazi.>* Preporuke i smjernice EIOPA-e koje se odnose na osiguranje zastite kredita
(credit protection insurance), ukazuju na potrebu smanjenja asimetrije informacija,
jacanja kvalitete savjetovanja i sprje¢avanja sistemskog odbijanja od3tetnih zahtjeva
kod grupnih osiguranja.

1. Banka kao zastupnik osiguravajuéeg drustva
- pitanje obaveze informiranja

U Bosni i Hercegovini je entitetskim Zakonima o bankama omoguceno
bankama da obavljaju poslove zastupanja u osiguranju, s tim da su u Republici

31 C1.24.1DD

32 (1.20.1DD

33 EIOPA, Credit Protection Insurance (CPI) Sold Via Banks, studija objavljena 28.09.2022., tematski pregled
studije dostupan na: https://www.eiopa.europa.eu/publications/thematic-review-credit-protection-in-
surance-cpi-sold-banks_en. Posjeceno: 05.01.2026.
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Srpskoj banke ovlastene obavljati poslove zastupanja, odnosno posredovanja u
osiguranju®, a u Federaciji BiH je regulirano da banke mogu obavljati samo usluge
posredovanja u poslovima osiguranja.®** Medutim, s obzirom na sadrzaj i vrstu poslova
prodaje osigurateljnih usluga koje obavljaju banke, ne moze se govoriti o uslugama
posredovanja vec iskljucivo o zastupanju u osiguranju te je stoga navedena zakonska
formulacija u FBiH potpuno pogresna.

Teoretski, u BiH osiguranje moze individualno ugovoriti sam korisnik kredita,
ali u praksi korisnik nije tako slobodan ve¢ ulogu ugovaratelja osiguranja preuzima
banka. Pritom je uloga banke trostruka: osim $to je ugovaratelj grupnog osiguranja
korisnika kredita, banka se pojavljuje i kao zastupnik osiguravajuceg drustva i vrsi
usluge zastupanja za ugovorenu naknadu (proviziju), a ujedno je i korisnik osiguranja
ukoliko se dogodi osigurani slucaj. Jos jedna specificnost ove vrste ugovora je sto
banka kao ugovaratelj osiguranja nema duznost placanja premije koja je propisana
opcim pravilima ZOO-a vec ta obaveza je na osiguraniku, odnosno korisniku kredita.

Iz tehnike sklapanja ugovora kod obje vrste osiguranja moze se zakljuciti da
se radi o adhezionim ugovorima, tj. ugovorima po pristupu gdje je, prema trenutno
vazecim propisima u Bosni i Hercegovini, osiguranikova pregovaracka mo¢ ograni-
¢ena jer je ugovorom izmedu banke i osiguravajuceg drustva naruseno pravo izbora
osiguranika hoce li uopce zakljuciti ugovor o osiguranju i s kojim osiguravaju¢im
drustvom ce sklopiti takav ugovor. Krovni ugovori izmedu banke i osiguratelja daju
banci ekskluzivno pravo na zastupanje pri ugovaranju osiguranja uz ugovorenu
naknadu - proviziju.

Banka kao ekskluzivni zastupnik osiguravajuc¢eg drustva ima sve duznosti
koje imaju zastupnici u osiguranju u skladu sa ZOO i Zakonom o posredovanju
u privatnom osiguranju FBiH,*® odnosno Zakonom o zastupanju u osiguranju i
posredovanju u osiguranju i reosiguranju Republike Srpske, a to je pokretanje,
pripremanje, predlaganje i izvrsavanje pripremnih radova do zakljucenja ugovora,
ili samo zakljucenje ugovora, u ime i za ra¢un drustva za osiguranje.

Posto ga osiguratelj ovlas¢uje na obavljanje svih navedenih poslova,
podrazumijeva se da sluzbenik Banke — u svojstvu zastupnika osiguratelja - prije
zaklju¢enja ugovora ima duznost informirati korisnika kredita, odnosno buduceg

34 Zakon o bankama Republike Srpske, Sluzbeni glasnik RS, br. br. 4/2017,19/2018 - ispravka, 54/2019,
65/2024,145/2025, u ¢l. 3. propisuje da medu poslove banke spada zastupanje, odnosno posredovanje
u osiguranju, u skladu sa propisima koji ureduju zastupanje i posredovanje u osiguranju.

35 Zakon o bankama FBiH, SluZzbene novine FBiH, br. 27/17, 22/25, propisuje da u bankarske poslove
spadaju izmedu ostalih i posredovanje u poslovima osiguranja, u skladu sa propisima koji ureduju
posredovanje u osiguranju.

36 (1. 906.Z0O0Q i ¢l. 6. Zakona o posredovanju u privatnom osiguranju FBiH, Sluzbene novine FBiH, br.
22/2005, 8/20101i30/2016

37 Cl. 4. Zakona o zastupanju u osiguranju i posredovanju u osiguranju i reosiguranju Republike Srpske,
Sluzbeni glasnik RS, br. 47/17.
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osiguranika, o sadrzaju osigurateljnog pokrica, tj. rizicima koji su pokriveni, a koji su
iskljuceni, kome se pla¢a naknada ukoliko se rizik ostvari itd. Posebna paZnja treba
biti posvecena pojasnjenju duznosti prijave okolnosti znacajnih za ocjenu rizika.

Kako je ve¢ navedeno, prijava okolnosti znacajnih za ocjenu rizika, koje su
osiguraniku poznate ili mu nisu mogle biti nepoznate, predstavlja obavezu osigu-
ranika sadrzanu u ¢l. 907. ZOO, a ujedno predstavlja i odraz postupanja po nacelu
savjesnosti i poStenja u zasnivanju obligacionog odnosa kao imperativne norme
sadrzane u ¢l. 12. ZOO.

Medutim, ponovit ¢emo da uvjeti osiguravajucih drustava ne sadrze obavezu
Banke na informiranje osiguranika o duznostima i posljedicama davanja neistinitih i
nepotpunih informacija o svom zdravstvenom stanju, vec se na osiguranika prebacuje
teret jamcenja istinitosti i potpunosti datih podataka. Obaveza informiranja osigura-
nika/korisnika kredita trebala bi se sastojati od upoznavanja potonjega s odredbama
uvjeta osiguranja. Davanjem suglasnosti u pristupnici ugovaratelj osiguranja — banka
i osiguratelj imaju odobrenje, ali i obavezu da od korisnika kredita/osiguranika kao i
od svih lije¢nika i zdravstvenih ustanova koje je osiguranik konzultirao po pitanjima
svod fizickog ili mentalnog zdravlja pribave dokumentaciju ili informacije potrebne
osiguratelju za dono3enje odluke o prihvatu osiguranika u osiguranje. Od prikupljenih
informacija trebala bi zavisiti odluka osiguratelja o prihvatljivosti korisnika kredita
za pristup osiguranju ili eventualno o pristupu osiguranju po posebnim uvjetima
(anormalni rizik). Medutim, ugovori o osiguranju korisnika kredita se u praksi ¢esto
zaklju¢uju,po automatizmu” $to podrazumijeva da sluzbenik banke ne primjenjuje
individualizirani pristup pri zaklju¢enju ugovora o osiguranju. Naprotiv, ukoliko je
zaklju¢enje ugovora o osiguranju predivideno kao jedan od kolaterala kojim se
obezbjeduje naplata kredita, pristupnica za osiguranje se korisniku urucuje s ostalim
dokumentima koje on potpisuje ne obracajuci paznju na njihov sadrzaj i moguce
posljedice pa pritom ponekad i nesvjesno netacno odgovara na pitanja o eventualno
ranije narusenom zdravstvenom stanju.

S obzirom na to da, kako smo vidjeli, aktualni europski propis u velikoj mjeri
dopusta autonomiju ugovaranja osiguranja i na taj nacin ogranic¢ava monopolisti¢ko
postupanje banaka i osiguravajucih drustava, nuzno je buduce normativno uskladi-
vanje domacih entitetskih Zakona o zastupanju i posredovanju u osiguranju s IDD
kako bi se detaljnije normirala obaveza djelovanja u najboljem interesu potrosaca,
transparentno i sveobuhvatno predugovorno informiranje svih distributera osigu-
ranja, ukljucujuci banke koje djeluju kao zastupnici osiguratelja. Buduci propisi bi
trebali izri¢ito predvidjeti obavezu banke da korisniku kredita, na jasan i razumljiv
nacin, pruzi informacije o obimu osigurateljnog pokrica, isklju¢enjima iz osiguranja
i posljedicama netacne ili nepotpune prijave okolnosti znacajnih za ocjenu rizika.
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2. Zakon o zastiti korisnika finansijskih usluga Srbije

U Repubilici Srbiji nedavno je donesen novi Zakon o zastiti korisnika finan-
sijskih usluga®® koji znacajno unaprjeduje zastitu korisnika kredita koji se zakljucuju
uz ugovor o osiguranju. Pritom pravi razliku izmedu tzv. prakse vezivanja usluga i
prakse objedinjavanja usluga gdje ,vezivanje” podrazumijeva zakljucenje ugovora
o kreditu u paketu s uslugama osiguranja ili drugim uslugama kao obaveznim uvje-
tom za zaklju¢enje ugovora (ugovor o kreditu ne bi bilo moguce ugovoriti bez tih
dodatnih usluga), a,objedinjavanje” znaci da se ugovor o kreditu moze zakljuciti i
bez navedenih kolaterala, ali ne nuzno pod istim uvjetima u odnosu na one s veza-
nim uslugama. Zakljucenju police osiguranja posvecen je ¢lan 53. citiranog Zakona
kojim se nastoji postici svojevrsna ravnoteza izmedu interesa banaka i osiguravajucih
drustava s jedne i korisnika kredita s druge strane. Ocigledno je da su ove odredbe
sacinjene u cilju harmonizacije s citiranim pravilima IDD. Naime, Zakon daje pravo
banci da zahtijeva od korisnika kredita zaklju¢enje odredene vrste osiguranja, ali da
pritom treba voditi racuna o proporcionalnosti iznosa kredita i zahtijevane police
osiguranja. S druge strane, korisniku kredita daje pravo izbora: on moze zakljuciti
policu osiguranja individualno i kod drugog osiguratelja, a ne samo pristupiti
grupnom ugovoru o osiguranju kod osiguratelja kojeg mu preporucuje banka, a
banka je duzna takvu policu prihvatiti. Jedino ograni¢enje koje je propisano u vezi
s prethodnim zdravstvenim stanjem korisnika kredita jeste da pri izdavanju police
osiguranja vezane za ugovor o kreditu ne smiju se koristiti licni podaci o dijagno-
zama onkoloskih bolesti korisnika kredita ukoliko je od zavrsetka lijecenja proteklo
vise od 15 godina. Bududi da pristupnice osiguravajucih drustava najcesce sadrze
pitanje o ranijim onkoloskim bolestima, za ocekivati je da Ce se tekst pristupnica i
uvjeti osiguravajucih drustava trebati prilagoditi ovoj odredbi, odnosno da ¢e se pri
ocjeni rizika korisnika kredita moci koristiti samo podaci o onkoloskim bolestima
lijeCenim najvise 15 godina prije zakljucenja ugovora o kreditu.

Zakon ipak omogucava vezivanje usluga za ugovor o kreditu ukoliko ban-
ka ucini izvjesnim da bi to vezivanje dovelo do jasne koristi za korisnike kredita, s
tim da postupak takvog ugovaranja treba biti odobren od strane Narodne banke
Srbije u posebnoj proceduri koja ce biti propisana od strane NBS. Dakle, Zakonom
se ogranicava svojevoljno nametanje zaklju¢enja ta¢no odredene police osiguranja
kod osiguratelja kojeg odredi banka, ali se takvo vezivanje moze odobriti ako je u
interesu korisnika kredita, a banka ima teret dokazivanja toga interesa pred NBS.
Zakon o zastiti korisnika finansijskih usluga Srbije je propis novijeg datuma, pa ¢e
zasigurno biti zanimljivo pratiti hoce li ovakva stroga regulacija utjecati na razvoj
bankoosiguranja.

38 Zakon o zastiti korisnika finansijskih usluga Republike Srbije, Sluzbeni glasnik RS, br. 17/25
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IV Redoslijed naplate potrazivanja banke u slu¢aju smrti
korisnika kredita

Da bismo odgovorili na pitanje kojim redoslijedom banka mozZe namirivati
svoje potrazivanje u slu¢aju smrti korisnika kredita, prvenstveno polazimo od vrste
i svrhe zaklju¢enja ugovora o osiguranju. Ukoliko se kod ugovora o osiguranju
sposobnosti vracanja kredita i riziko zivotnom osiguranju korisnika kredita radi o
kolektivnom ugovoru, pozicija korisnika kredita je ograni¢ena na nacin da mu se
namece duznost sklapanja ugovora o osiguranju kako bi mu kredit bio odobren.

Ovdje ¢emo postaviti pitanje: sta bi se dogodilo ukoliko bi korisnik namjen-
skog ili stambenog kredita odbio zaklju¢enje ugovora o osiguranju? Bi li mu zahtjev
za kredit bio odbijen? Kad je jedna od ugovornih obaveza predvidenih ugovorom o
kreditu placanje jednokratne premije osiguranja, dolazi se do zaklju¢ka da mu kredit
ne bi bio odobren jer je polica osiguranja jedan od obaveznih kolaterala predvidenih
ugovorom o kreditu, te je jasno i nedvosmisleno naveden iznos nov¢ane obveze
korisnika kredita u pogledu premije osiguranja i nacin ispunjenja te obaveze (npr.
premija se placa iz sredstava odobrenog kredita ili premija se placa unaprijed).

Uvidom u Uvjete osiguranja sposobnosti vracanja kredita® i Uvjete riziko
Zivotnog osiguranja korisnika kredita*’ nekoliko osiguravajucih drustava u regiji mogu
se ustanoviti sli¢na pravila postupanja u slucaju smrti korisnika kredita. U sustini se
moze zakljuciti da, radi ostvarenja prava iz ugovora o osiguranju, obavezu prijave
osiguranog slucaja snosi bilo koja osoba koja moZe dokazati nedvojbeni pravni
interes.* To znaci da osigurani slu¢aj moze prijaviti banka kao korisnik osiguranja,
ali i nasljednici osiguranika jer imaju opravdan interes da ostatak duga po kreditu
bude isplacen od strane osiguravajuceg drustva.

lako osiguranje korisnika kredita u bilo kojem od modaliteta predstavlja
znacajan vid zastite interesa korisnika kredita jer stiti njegove nasljednike od finan-
cijskog opterecenja u sluc¢aju njegove smrti, banke koja u tom slucaju naplacuje
ostatak duga po kreditu od osiguratelja kao solventnog duznika, kao i osiguravajuceg
drustva koje ostvaruje znacajna sredstva po osnovu premije, ponekad se po nastanku
osiguranog slucaja smrti korisnika kredita javljaju odredeni nesporazumi. Naime,
osiguratelj u procesu obrade odstetnog zahtjeva utvrduje istinitost i vjerodostojnost
podataka o zdravstvenom stanju osiguranika/korisnika kredita uvidom u medicinsku

3 Npr. Uvjeti za osiguranje otplate nenamjenskih kredita, Croatia osiguranje d.d. Zagreb (u arhivi autora).
4 Npr. Opsti uslovi osiguranja zivota za slucaj smrti korisnika kredita Lovéen osiguranje a.d. Podgorica,
Opdi uvjeti za zivotno osiguranje korisnika stambenih potro3ackih kredita Generali osiguranja d.d. Zagreb
(u arhivi autora).

4 Loris Belani¢, ,Ugovor o osiguranju sposobnosti vracanja kredita prema uslovima osiguranja hrvat-
skih drustava za osiguranje, kritika i prijedlozi reforme u poredbenom pravu’, Evropska revija za pravo
osiguranja, br. 1/2012, 74.
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dokumentaciju i zdravstveni karton. Ukoliko u tom postupku ustanovi da je zdravlje
osiguranika od ranije bilo naruseno, ponekad osiguratelj odbija zahtjev, pozivajudi
se na odredbe o isklju¢enjima iz pokrica sukladno ugovoru i uvjetima osiguranja
koji su sastavi dio ugovora.

Cijenedi svrhu i cilj zaklju¢enja ugovora o osiguranju korisnika kredita, moze
se zakljuciti da, kad je pristup grupnom osiguranju jedan od uvjeta zakljucenja
ugovora o kreditu, ukoliko se ostvari rizik smrti korisnika kredita, redoslijed primjene
prisilnih mjera u svrhu naplate potrazivanja banke u slu¢aju smrti korisnika kredita
podrazumijeva prvenstvenu naplatu po osnovu police osiguranja, a eventualno pre-
ostali iznos primjenom ostalih mjera prisilne naplate navedenih u ugovoru o kreditu.
Dakle, banka je duzna iscrpiti sve moguc¢nosti naplate od osiguravajuceg drustva, a
tek ukoliko takva naplata izostane, moze koristiti druga sredstva prinudne naplate.

1. Sudska praksa o redoslijedu naplate potrazivanja banke

Ukazujemo na nedosljednost stavova sudske prakse u Bosni i Hercegovini
o pitanju redoslijeda naplate potrazivanja banke.

U prvom primjeru banka kao tuzitelj u sporu protiv nasljednika umrlog
korisnika kredita nije dokazala da je, prije podnosenja tuzbe protiv nasljednika, pod-
nijela zahtjev protiv osiguravajuceg drustva posto je uz ugovor o kreditu zakljucena
i polica grupnog osiguranja otplate gotovinskih kredita. Stoga je u drugostepenom
postupku tuzbeni zahtjev odbijen s obrazloZzenjem da je polica bila vinkulirana u
korist banke, $to predstavlja sredstvo obezbjedenja otplate kredita, na sto je banka
kao tuzitelj pristala, pa u takvoj situaciji,,nije ovlastena potraZivati naknadu stete od
sljednika korisnika kredita ve¢ od osiguranja, jer je u konacnici to osiguranje je u tu svrhu
iuplaceno od strane korisnika kredita."*

U drugom predmetu takoder se radilo o sudskom sporu izmedu banke i
nasljednika jer je osiguravajuce drustvo u vansudskom postupku odbilo zahtjev
banke pozivajudi se na uvjete osiguranja po kojima se duSevno bolesne osobe ne
mogu osigurati, a u postupku obrade odstetnog zahtjeva ustanovilo je da je kori-
snik kredita bolovao od psihickih smetnji. Medutim, prema tumacenju suda, tuzeni
nasljednici nisu duzni isplatiti ostatak duga po kreditu jer je njihov prednik zakljucio
policu osiguranja kao sredstvo obezbjedenja.*

42 Presuda Kantonalnog suda u Zenici, 42 0 1 P 019832 23 Gz od 5.9.2023. godine

* Presuda Okruznog suda u Banjoj Luci, 71 0 P 314359 22 Gz od 8.6.2022. godine, iz obrazloZenja Presude:
.1z samih Opstih uslova za osiguranje lica od posljedica nesretnog slucaja proizlazi obaveza osiguravajuce kuce
da isplati osiguranu svotu, odnosno iznos ostatka duga po kreditu koji je zakljucio prednik tuZenih sa tuZiteljem.
Osiguravajuca kuca sa kojom tuZiteljima poslovnu saradnju je imala mogucnost da utvrdi zdravstveno stanje
osiguranika, o cemu je prvostepeni sud dao jasno i decidno obrazloZenje. U obavezi prema tuZitelju je... jer
je sam tuZitelj kao sredstvo obezbjedenja traZio od prednika tuZenih da zakljuci ugovor o osiguranju, jer bi
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Kao $to vidimo, u prvom slucaju banka nije dokazala da se uop¢e obracala
osiguratelju radi naplate potrazivanja, a u drugom banka nije iscrpila sve mogucénosti
naplate od osiguratelja.

2.Vrhovni sud FBiH - tri razli¢ita tumacenja

Vrhovni sud FBiH je tumacio redoslijed naplate banke u slu¢aju smrti korisnika
kredita te je u tri novije presude donesene u kratkom vremenskom intervalu zauzeo
razli¢ite stavove. U prvom predmetu je utvrdio da ,u slucaju osiguranja kredita i vinku-
liranja police osiguranja u korist davatelja kredita nastupanjem osiguranog slucaja-smrti
korisnika kredita nastaje primarna obaveza davatelja kredita da ostvarenje prava iz
vinkulirane police osiguranja ostvari u odnosu na davatelja osiguranja, a supsidijarno,
ukoliko u njegovom ostvarenju ne uspije, od nasljednika korisnika kredita, tako da se
ne moZe traZiti ostvarenje supsidijarnog zahtjeva, sve dok se ne iscrpi primarni zahtjev
iz osnova vinkulirane police osiguranja...**

Medutim, nedugo nakon citirane presude, Vrhovni sud FBiH je o istovrsnoj
pravnoj stvari donio drukciju presudu po kojoj nije nuzno da banka prije pokusaja
naplate od nasljednika pokrene sudski postupak protiv osiguratelja. U slu¢aju ne-
gativnog ishoda vansudskog postupka vodenog protiv osiguratelja, banka moze
pokrenuti sudski postupak protiv nasljednika, ali je banka duzna u tom postupku
dokazati da je osiguratelj opravdano odbio zahtjev, odnosno da osiguranik pri-
likom zakljucivanja police osiguranja nije dao ta¢ne podatke o svom zdravstvenom
stanju ¢ime nastupa razlog za isklju¢enje obaveze osiguratelja za isplatu osigurane
sume.* Medutim, u naprijed navedenoj presudi ¢injeni¢no stanje je bilo specificno,
odnosno osiguratelj je opravdano odbio zahtjev za isplatu osiguranje sume, a $to je
dokazano u sudskom postupku pokrenutom protiv nasljednika korisnika kredita/
osiguranika.

Jos jedno zanimljivo tumacenje imamo u posljednjoj presudi Vrhovnog suda
FBiH gdje je u postupku po reviziji odbijen tuzbeni zahtjev banke protiv nasljednika
korisnika kredita.*® Radilo se o sporu radi naplate ostatka duga po kreditu povodom
smrti korisnika kredita, a uz ugovor o kreditu je zaklju¢ena polica osiguranja Zivota
korisnika kredita vinkulirana u korist banke. Korisnk kredita je preminuo od poslje-
dica Covid-19, a u vansudskom postupku osiguratelj je odbio zahtjev pozivajudi se
na netacnu prijavu znacajnih okolnosti od strane korisnika kredita u predugovornoj

se u slucaju smrti korisnika kredita tuzitelj naplatio od osiguravajuceg drustva, saglasno odredbi ¢clana 897
Z0O0. Buduci da je nastupio osigurani slucaj, a ugovor o osiguranju nije ponisten, to ne postoji odgovornost
nasljednika, kako je to pravilno zakljucio prvostepeni sud.”

“ Presuda Vrhovnog suda FBiH, broj 65 0 P 572865 Rev od 09.04.2024. godine

% Presuda Vrhovnog suda FBiH, broj 58 0 P 232117 24 Rev od 10.12.2024.godine

% Presuda Vrhovnog suda FBiH, broj 33 0 P 092753 25 Rev od 01.07.2025. godine
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fazi, odnosno da je presutio da boluje od hipertenzije i dijabetesa tipa 2. Prema
obrazloZenju suda, s obzirom na ugovorenu vinkulaciju, nasljednici ne bi mogli od
osiguratelja traziti isplatu osigurane svote ve¢ to moze samo banka. Prema tome,
banka ima pravo na prvenstvenu isplatu osigurane svote, a svrha ovog osiguranja
je zastita imovine korisnika kredita i njegovih nasljednika. Stoga bi svako drukcije
tumacenje dovelo u pitanje smisao zaklju¢enja ugovora o osiguranju jer tim ugo-
vorom se ne $titi samo banka od rizika neizmirenja obaveze korisnika kredita, ve¢
osiguranje ima i ulogu financijskog zastitnika porodice korisnika.

Iz kratkog prikaza novije sudske prakse vidljivo je da sudovi nacelno zauzimaju
stav da kod osiguranja korisnika kredita od rizika smrti te vinkuliranja takve police
osiguranja u korist banke, po nastupanju osiguranog slucaja-smrti korisnika kredita,
nastaje primarna obaveza banke da pravo na naplatu preostalog duga po ugovoru
o kreditu ostvaruje od osiguratelja po osnovu ugovora o osiguranja, a supsidijarno,
ukoliko u takvom ostvarenju ne uspije i pod uvjetom da je iscrpio primarni zahtjev
iz police osiguranja, od nasljednika korisnika kredita.

V Procesni mehanizmi naplate potrazivanja banke

S ciljem izbjegavanja Stetnih posljedica za banku u vidu nastupanja zastare
potraZivanja, koja zbog postojanja vise pravnih odnosa i to jednog koji predstavlja
ugovor o kreditu s korisnikom kredita/osiguranikom i drugi ugovor o osiguranju s
osigurateljem i korisnikom kredita/osiguranikom te kada se ima u vidu da trenutkom
smrti nasljednici sukladno propisima o nasljedivanju postaju univerzalni sukcesori,
bilo bi svrsishodno da u istom parni¢cnom postupku bude obuhvacen i osiguratelj i
nasljednici umrloga korisnika kredita.

Moguce rjesenje je postavljanje zahtjeva u vidu subjektivne alternacije, 3to
podrazumijeva utuzenje vise tuzenih tako da se od Suda traZi da alternativno usvoji
zahtjev prema jednom od njih. Pravnosnazno odbijanje prethodnog zahtjeva uvjet
je da se meritorno odlucuje o sljede¢em zahtjevu, a ukoliko bi sud pravnosnazno
prihvatio prethodni zahtjev, smatrace se da sljedeci zahtjev nije ni podnesen.*” Kada
je rijec o alternaciji zahtjeva, onda je neizostavna odredba Zakona o parni¢nom
postupku FBiH kojom je propisano da tuzitelj moze u jednoj tuzbi tuziti dva ili vise
tuzenih i tako $to Ce traZiti da tuzbeni zahtjev bude usvojen prema slijedec¢em tuze-
nom u slu¢aju da bude pravomo¢no odbijen prema onome koji je u tuzbi naveden
prije njega.® Tuzitelj disponira svojim zahtjevom tako Sto zahtijeva od suda da o
postavljenom zahtjevu odluci prema redoslijedu tuzenih koje je on u tuzbi utvrdio

47 Jadranka Stanisi¢, ,Isticanje vise tuzbenih zahtjeva u jednoj tuzbi’, Zbornik radova ,Harmonizacija
gradanskog prava u regionu”, Isto¢no Sarajevo, 2013, 502.
6 (1. 363. st. 1. Zakona o parni¢nom postupku FBiH, Sluzbene novine FBiH, broj 53/03, 73/05, 19/06 1 98/15
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i odredio. Takav poseban oblik suparnicarstva u pravnoj teoriji se naziva eventual-
no ili supsidijarno suparnicarstvo i predstavlja procesni mehanizam ustanovljen
isklju¢ivo u interesu tuzitelja u pravno slozenom sporu kada nije siguran koje je od
vise lica pasivno legitimirano za postavljeni zahtjev, ¢ime se izbjegava rizik gubitka
tekuce i vodenja nove parnice.*

Ranija analiza upucuje na zaklju¢ak da redoslijed prisilne naplate potrazivanja
podrazumijeva da banka mora prethodno provesti vansudski postupak naplate od
osiguratelja uz postovanje cjelokupne procedure propisane odgovarajuéim uvjeti-
ma. U slucaju negativne odluke u drugostupanjskom postupku, gdje je na osnovu
ukupnog stanja spisa ocigledno da je osigurateljeva odluka o odbijanju zahtjeva
bila neopravdana, potrebno je podnijeti tuzbu protiv osiguratelja.

Ukoliko na temelju dokaza iz izvansudskog postupka banka kao tuZitelj nije
sigurna u ishod eventualnog spora protiv osiguratelja, odgovarajuce procesnopravno
rjeSenje bi bilo podnosenje tuzbe s istaknutim tuzbenim zahtjevom protiv osiguratelja
i zakonskih nasljednika jer isti predstavljaju formalne suparnicare u skladu s odred-
bama ¢l. 363. st. 1. Zakona o parni¢cnom postupku FBiH. Naime, veze ih ista ili bitno
istovrsna ¢injeni¢na osnova (smrt osiguranika / pravnog prednika) i pravna osnova,
odnosno obaveza izmirenja novéane obaveze osiguranika / pravnog prednika, sto
za osiguratelja znadi isplatu osigurane svote po ugovoru o osiguranju, a za zakonske
nasljednike odgovornost za dugove pravnog prednika do visine naslijedenog dijela.
S obzirom na redoslijed prvenstvene naplate naveden u ugovoru o kreditu, u ovom
slucaju bi osiguratelj trebao biti oznacen kao prvotuzeni.

VI Zakljucak

Analiza pravne prirode osiguranja korisnika kredita, vaze¢ih domacih propisa
i sudske prakse potvrduje da je temeljna svrha ugovora o osiguranju zakljucenih uz
ugovor o kreditu obezbjedenje naplate potrazivanja banke, ali i zastita imovinskih
interesa korisnika kredita i njegovih nasljednika. Kada je zaklju¢enje ugovora o
osiguranju uvjet za odobravanje kredita i kada je polica vinkulirana u korist banke,
redoslijed naplate potrazivanja mora slijediti nacelo prvenstvene naplate od osigu-
ratelja, dok je naplata od nasljednika dopustena tek supsidijarno, nakon iscrpljenja
svih pravnih i faktickih moguénosti naplate po osnovu osiguranja. Svako drukdije
tumacenje dovelo bi u pitanje svrhu osiguranja i narusilo temeljna nacela savjesnosti
i postenja, kao i ravnotezu ugovornih strana.

De lege ferenda, nuzno je normativno precizirati obavezu banke kao ugo-
varatelja i zastupnika u osiguranju na jasno, potpuno i dokumentirano informiranje

4 Senad Mulabdi¢, Teorijski i prakti¢ni problemi supsidijarnog suparnicarstva’, Anali Pravnog fakulteta
u Zenici, god. 5, br. 9 (2012), 317.
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korisnika kredita o sadrzaju osigurateljnog pokrica, isklju¢enjima iz osiguranja i
posljedicama netacne ili nepotpune prijave okolnosti znacajnih za ocjenu rizika.
Legislativna promjena je dugotrajan proces, te bi bila poZeljna zajednicka intervencija
osiguratelja i banaka u cilju preventivnog djelovanja, odnosno sprje¢avanja dugo-
trajnih i skupih sudskih postupaka. To bi se moglo postici propisivanjem u uvjetima
osiguranja korisnika kredita obaveze banke kao zastupnika u osiguranju na kvalitetno
i transparentno informiranje korisnika kredita / osiguranika o konsekvencama davanja
netacnih i nepotpunih informacija o svom zdravstvenom stanju prilikom zaklju¢enja
ugovora, te jasnijim normiranjem procedure prihvata u osiguranje. Takoder, kao temelj
dugoro¢nog poslovnog odnosa zasnovanog na povjerenju, ugovorne strane bi u
medusobno trebale detaljno propisati redoslijed i proceduru naplate potrazivanja
u slucaju smrti korisnika kredita, po kojem bi naplata po osnovu police osiguranja
imala primat u odnosu na ostala sredstva obezbjedenja.
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| Introduction

The modern lifestyle and market conditions significantly influence the fi-
nancial needs of the average consumer, who frequently takes out consumer loans to
finance planned or unplanned expenses. However, it often happens that a borrower
who has been regularly servicing a loan passes away or becomes credit-impaired due
to reasons related either to the borrower personally (such as health issues or death,
job loss, etc.) but also for other reasons (e.g. financial crisis, pandemic, etc.).2 One of
the instruments that banks often require alongside a loan agreement to enhance
the certainty of claim collection is the conclusion of an insurance contract with an
insurance company, where the insured is the borrower, i.e. the debtor under the
contractual relationship with the bank. These insurance contracts arose as a result
of the practical need for adequate loan collection security and represent one of the
mechanisms that guarantee the collection of the bank’s claims, while simultaneously
providing protection to the borrower against future uncertain events to which they
may be exposed during the course of what is typically a long-term contractual rela-
tionship with the bank. Equally, the insurance company has a clear interest in these
arrangements, as it collects significant funds in insurance premiums and, in return,
provides coverage against various risks, primarily death, and occasionally permanent
disability or job loss.? Although coverage for temporary disability and loss of job is
often contracted alongside death risk, due to the scope limitations of this paper, the
analysis focuses on insurance protection of the borrower against the risk of death.

1. Types of Insurance Contracts for Borrowers

According to the statutory definition, under a loan agreement, the bank
undertakes to make a specified amount of funds available to the borrower for a
defined or indefinite period, for a specific purpose or without a specified purpose,
while the borrower undertakes to pay the agreed interest and to repay the utilized
amount of money at the time and in the manner stipulated in the contract.* When
contracting insurance to protect consumer loan borrowers, there are two interde-
pendent legal relationships that are mutually dependent: the loan agreement and
the insurance contract. The loan agreement is concluded between the bank or an-
other credit institution as the lender and the borrower, who is a natural person, i.e.

2 Loris Belani¢, Gabriela Mihel¢i¢,,Odredena pitanja iz osiguranja izvjesnosti namirenja trazbine kredita”,
Zbornik radova s VI. medunarodnog savjetovanja “Aktualnosti gradanskog procesnog prava - nacionalna i
usporedna pravnoteorijska i prakticna dostignuca”, 315.

3 Natasa Petrovi¢ Tomi¢, “Ugovor o osiguranju sposobnosti vracanja kredita’, Anali Pravnog fakulteta u
Beogradu, year LXV, No. 2/2017, 92.

4 The Law of Contract and Torts, Art. 1065.
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a consumer. The choice of insurance type depends on the credit arrangement. For
mortgage loans, it is common to conclude a property insurance contract, where the
insured property is real estate (house or apartment) for which the purchase funds
are provided through the mortgage loan, so the bank wishes to protect itself from
the potential risk of destruction of the property. For purpose-specific loans, such
as loans for the purchase of motor vehicles or construction machinery, one of the
means of securing claims typically required is a comprehensive (casco) insurance
policy, assigned in favor of the bank.

Insurance contracts covering the risk of death of the borrower, which serve as
instruments for satisfying the bank'’s claims, appear in practice in various modalities.
The most common are: the loan repayment ability insurance contract, which belongs
to non-life insurance (risk type 14.02 - insurance of other types of claims) and the life
insurance contract of the borrower (risk type 19.02 - life insurance in case of death).?

Within the framework of a thematic survey conducted by the European
Insurance and Occupational Pensions Authority (EIOPA), covering 174 insurance
companies and 145 banks across Europe over a two-year period (2018-2020),° found
that the claims ratio for consumer loan borrower insurance amounts to 18%, while
for credit card users only 8%. This confirms that credit repayment ability insurance
is equally profitable for both banks and insurance companies. In Bosnia and Her-
zegovina, there is no uniform reporting model by the entity regulatory agencies,
making it difficult to determine the exact number of policies and premium amounts
for these types of insurance at the national level, as well as theclaims-to-premiums
ratio.” However, according to publications from the National Bank of Serbia (NBS)®
and the Croatian Financial Services Supervisory Agency (HANFA),® this type of insur-
ance is widespread, particularly in consumer lending, with approximately 100,000
policies contracted annually in these countries.

° In the Federation of Bosnia and Herzegovina, the types of risks are defined by the Decision on the Classi-
fication of Risk Types by Insurance Groups and Classes, Official Gazette of the Federation of BiH, No. 82/17.
5 EIOPA, Credit Protection Insurance (CPI) Sold Via Banks, study published on 28 September 2022; a
thematic review of the study is available at: https://www.eiopa.europa.eu/publications/thematic-review-
credit-protection-insurance-cpi-sold-banks_en, acc, accessed on 5 January 2026.

7 The Insurance Supervision Agency of the Federation of Bosnia and Herzegovina does not present
data in its reports on the total number of policies and the amount of premiums separately for individual
insurance groups (credit insurance, life insurance); instead, the data are provided on an aggregated basis.
Consequently, it is not possible to determine the above-mentioned data relating to insurance products
that fall under the referenced risk types 14.02 and 19.02. In Republika Srpska, periodic reports include
data broken down by risk types within each insurance group. Accordingly, in 2025, premiums collected
for term life insurance (risk 19.02) amounted to BAM 13,743,938.00 (approximately EUR 7 million), while
claims paid totaled BAM 2,902,162.00 (approximately EUR 1.5 million).

8 NBS, https://www.nbs.rs/sr/scripts/showcontent/index.html?id=17992&konverzija=no, accessed on 25
January 2026.

° HANFA, https.//www.hanfa.hr/statistika/drustva-za-osiguranje-i-drustva-za-reosiguranje/, accessed on
25 January 2026.
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1.1. Credit Repayment Ability Insurance Contract

Credit repayment ability insurance contract covers the risk of the borrow-
er's death, as well as the risk of the inability to repay the loan in the event that the
borrower loses a job or becomes incapable of working during the term of the loan
agreement. If a single contract or policy covers all of these risks, interpretation of the
insurance company'’s terms leads to the conclusion that this is property (non-life)
insurance, as its primary function is damage compensation.

Credit repayment ability insurance has its origins in common law legal
tradition,'" but over time it has spread as a significant mechanism for protecting
borrowers in continental European jurisdictions as well."? Although it can be conclud-
ed on an individual basis, in practice, credit repayment ability insurance is typically
concluded collectively, whereby the contracting party is the bank that concludes
insurance policies with the borrowers, provided that they are eligible for insurance
within the meaning of the terms, i.e. general rules of the insurance company for the
specified type of insurance. The contract with the borrower - the insured - is con-
cluded by signing an accession statement and paying the premium by the insured.
This insurance is classified as property insurance because it protects the insured’s
assets and property interests, namely, it protects them from financial losses to which
the insured or their legal heirs may be exposed if one of the insured risks occurs.'

The terms and conditions of credit repayment ability insurance predomi-
nantly impose certain limitations regarding the insured person, primarily relating
to entry age (usually 18 to 65 years) and circumstances related to employment and
work status. One of the assumptions frequently included in the terms is that the
insured is in good health and not under medical treatment or supervision. The terms
strictly stipulate that the insurer is not obligated to verify the truthfulness of the
information provided in the accession statement (it is presumed that the bank is
also not obligated to do so). However, upon the occurrence of an insured event, the
insurer may request documentation, including the insured’s medical record to verify
the truthfulness of health status statements in the accession statement.™

10 N. Petrovi¢ Tomic, 94.

" Francesco Amici,,Credit Protection Insurance: Too Good to Be True? Actual Challenges and Future
Applications”, Dialoghi di dirito delleconomia, 1/2025, 224.

2 This type of insurance is referred to in English as Credit Protection Insurance (abbreviated: CPI).

3 N. Petrovi¢ Tomi¢, 95.

* See for example: General Terms and Conditions for Group Credit Repayment Ability Insurance for Users
of Unsecured Cash Loans, Sava osiguranje d.d., Zagreb, Article 4, available at: https.//www.slatinska-banka.
hr/wp-content/uploads/S.0-19.02-2-Grupno-osiguranje-sposobnosti-za-vracanje-kredita-6.9.2022.cdr_.pdf,
accessed on 6 January 2026.
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1.2. Life Insurance Contract for the Borrower

Another modality of insurance used as a mechanism to secure loan re-
payment is a life insurance contract for the borrower, which covers the risk of the
borrower’s death. In this type of insurance, the survival risk is generally not covered,
and no savings component is included. Given that it only covers the risk of death, in
insurance terminology it is classified as “term life insurance”. Under a life insurance
contract, the insurer undertakes to pay the sum insured or annuity to the insured
or to a person designated by them in case of death or upon reaching a certain age,
while the policyholder undertakes to pay the insurance premium.'

A life insurance contract, whether concluded individually or collectively, with
a policy assigned in favor of the bank, has the same purpose as credit repayment
ability insurance contract, which is to pay the loan borrower’s debt to the bank in
case of their death. However, in practice, credit repayment ability insurance is much
more favorable for the insured, as it also provides coverage in the event of job loss
or disability, and unlike life insurance, the procedure for contracting it is maximally
simplified, without conducting a medical examination.

The term life insurance provides protection for the borrower against the risk
of death with a decreasing sum insured, meaning that the sum insured decreases
proportionally with the duration of the credit, i.e. its repayment. Given the classifi-
cation and the nature of the insurer’s obligation, this type of insurance falls under
personal insurance, i.e. sum insurance. Unlike credit repayment ability insurance, the
terms of term life insurance sometimes contain a very imprecise provision regarding
eligibility for concluding a contract, according to which healthy persons of entry age
from 18 to 75 years who have concluded a loan agreement with the bank can be
insured.’® If a person is not completely healthy, insurance can still be provided under
special terms for increased-risk insurance.

Il Risk Assessment and Informing the Insured - the Borrower

The disclosure of circumstances relevant to risk assessment is one of the
fundamental obligations of the policyholder in all types of insurance contracts.
The obligation to disclose circumstances important for risk assessment is of a
pre-contractual nature and is based on the principles of good faith (bona fides)
and conscientiousness and honesty (Treu und Glauben)."” The insurance contract is

s Predrag Suleji¢, Pravo osiguranja, Dosje, Belgrade 2005, 471.

6 Article 2 of the Terms and Conditions for Life Insurance in the Event of the Borrower’s Death with a
Decreasing Sum Insured, “Croatia osiguranje” d.d. Mostar (author’s archive).

7 Barbara Preloznjak, ,Pravna priroda ugovora o osiguranju Zivota vezanog uz investicijske fondove”,
Zbornik Pravnog fakulteta u Zagrebu, 61, (3) 967-1010 (2011), 975.
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often referred to as a contract of utmost good faith (uberrimae fidei), which implies
maximum transparency between the contracting parties. In insurance contracts, this
refers to the policyholder’s obligation to provide accurate and truthful information
about circumstances material to risk assessment, as well as the insurer’s obligation
to timely and fairly inform the policyholder about the content of insurance coverage.
Thus, in the pre-contractual phase, the policyholder’s primary obligation is to dis-
close to the insurer all circumstances that are material for risk assessment, whether
known to them or which could not have remained unknown to them.'® The insurer,
who undertakes an obligation conditional upon unknown circumstances, must rely
on the policyholder not to mislead them regarding facts that are decisive for risk
assessment.

In credit repayment ability insurance, the pre-contractual duty to disclose
circumstances material to risk assessment rests with the borrower - the insured.
This is because, despite the undoubted beneficial effect of credit repayment ability
insurance, the insurance terms often include numerous exclusions. For example,
in the case of death, risks arising from pre-existing health conditions are excluded,
while in the case of job loss, the risk is often excluded if it occurs during seasonal
or temporary work. However, from the technique of concluding an insurance con-
tract through the so-called bank channel, it is evident that this is a typical accession
contract where the insured, by completing the accession statement, provides basic
information about their health status, while simultaneously signing authorization
for the bank and the insurance company to obtain documentation or information
from doctors and health institutions necessary for the insurer to make a decision on
acceptance into insurance or on the merit of the claim for payment of the insured
sum if an insured event occurs. When contracting insurance, the bank often does not
provide sufficient information to the borrower — the insured regarding the content
of coverage and conceals circumstances that fall under exclusions.®

The terms and conditions of credit repayment ability insurance refer to the
provisions of the Law of Contracts and Torts (LoCT) and contain parallel provisions
that detail the borrower’s obligations regarding disclosure of circumstances mate-
rial to risk assessment, as well as the consequences of nondisclosure or untruthful
disclosure thereof. Nevertheless, analysis of these Terms shows that they do not
contain an obligation for the Bank to inform the insured about their duties to
disclose the mentioned circumstances and the consequences that may arise in the
event of an insured occurrence if, in contracting death risk coverage, the borrow-
er fails to disclose or conceals circumstances related to their pre-existing health
condition.

'8 The Law of contract and torts, Art. 907.
9 F, Amici, 231.
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1. Avoidance of the Insurance Contract Due to Non-Disclosure
of Circumstances Material to Risk Assessment

The terms and conditions of certain insurance companies in BiH prescribe
immediate termination, loss of all rights, and automatic nullity of credit repayment
ability insurance contracts, granting the insurer the right to claim damages if, after the
occurrence of the insured event — death, it is established that some of the information
provided when completing the accession statement was inaccurate and incomplete.
This provision is problematic for several reasons. Namely, the provisions of the Law of
Contracts and Torts (LoCT) regarding the obligation to disclose circumstances material
to risk assessment and the consequences of non-disclosure are not of a dispositive
nature and therefore cannot be changed by insurance terms, particularly not to
the detriment of the insured. On the contrary, these are mandatory norms where,
in order to protect the weaker party, preconditions for avoidance and termination
of the contract are prescribed if the policyholder has not fulfilled their mentioned
pre-contractual obligation. Furthermore, a judicial procedure must be conducted
to establish that the contract is void and all consequences that arise therefrom.

In term life insurance, limitations and exclusions from coverage apply only in
cases of suicide, intentional homicide, death due to military operations, or the influence
of alcohol and narcotic substances. Therefore, in this type of insurance, providing
false or incomplete information regarding the insured’s health in the application
statement does not entail contract nullity. Although not explicitly stated, it can be
concluded that the insurer may only establish the inaccuracy and incompleteness of
data by reviewing the insured’s medical records and other medical documentation,
which typically occurs only after the occurrence of an insured event.

The Law of Contracts and Torts (LoCT) distinguishes between intentional
and unintentional misrepresentation or concealment of circumstances. In the first
case, it gives the insurer the right to request contract avoidance with ex tunc effect,
whereas in the second case, the insurer may terminate the contract ex nunc. Article
908 of the LoCT prescribes the consequences of intentional misrepresentation or
concealment of circumstances material to risk assessment. If the policyholder in-
tentionally provides false information or intentionally conceals a fact such that the
insurer would not have concluded the contract had they known the true state of
affairs, the insurer may request contract avoidance. The period for filing an avoidance
is three months from the day the insurer becomes aware of the misrepresentation.
From the cited statutory provisions, it is evident that the sanction of nullity depends
on the insurer’s will. If the insurer requests contract avoidance by lawsuit and has
compensated the loss to the negligent insured, they may seek return of the executed
compensation and retain the collected premium. It is essential that the insured must
have had the intention to conceal material facts, and the burden of proof of that
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intent rests with the insurer. If the inaccurate disclosure was made without intent,
the sanction is less severe. According to Article 909 LoCT, if the policyholder has
made an inaccurate statement or failed to provide due notification, without intent,
the insurer may, at its option, within one month of becoming aware of the inaccuracy
orincompleteness, either declare the contract terminated or propose an increase in
premium proportionate to the greater risk.

The credit insurance contract cannot be classified as absolutely null and void
under Article 103 of the Law of Contracts and Torts, which are contrary to mandatory
provisions and public order, and whose nullity can be invoked by any interested
person at any time. On the contrary, contract avoidance can be requested by the
insurer only in the above-mentioned specifically determined cases and within the
prescribed periods. Therefore, such contracts are voidable. Interpretation of Article
908 of the Law of Contracts and Torts leads to the conclusion that this is not a contract
without legal effect; rather, the insurer is given the possibility to request avoidance
by lawsuit. Thus, the legislator’s intention was to treat misrepresentation or conceal-
ment of circumstances material to risk assessment as a defect of will, resulting in the
voidable nature of the insurance contract. Accordingly, the insurer may file a lawsuit
within one year from the day of learning of the reasons for voidability, or within the
objective period of three years from contract conclusion (Article 117 LoCT). Here,
a statute of limitations problem may arise as a credit insurance contract is typically
long-term, and by the time the insurer becomes aware of the misrepresentation,
the objective three-year time limit has already expired.

In two cases, the courts of the Republic of Serbia decided on lawsuits for
contract avoidance filed by the insurance company against the bank and the heirs
of deceased borrowers. In the first case, the insurer filed a lawsuit after reviewing the
medical documentation following a compensation claim, before the expiration of
the three-month time limit from discovering the concealed circumstances. The court
granted the lawsuit under Article 908 and voided the insurance contract, finding that
the borrower had concealed a prior diagnosis of malignant disease when entering
into the contract.?® In the second case, the court was guided by general provisions
on contract voidability and dismissed the insurer’s claim because the subjective
period had expired from learning of the reason for voidability had expired, i.e. from
the day when the examining doctor’s report established that death occurred as a
consequence of a disease which the insured had concealed when contracting insur-
ance, and furthermore, the objective three-year time limit from contract conclusion
had also passed.?!

20 Judgment of the Basic Court in Becej, Case No. P-135/17, dated 23 April 2018.
21 Judgment of the Basic Court in Novi Sad, Case No. P-4659/15, affirmed by the Judgment of the Higher
Court in Novi Sad, Case No. Gz-1766/2017.
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From the above, it can be concluded that provisions in insurance terms
stipulating immediate termination, loss of all rights, and automatic nullity of credit
repayment ability insurance contract with the insurer’s right to compensation, if
after the insured'’s death it is established that some of the data provided when con-
cluding the contract were inaccurate and incomplete, do not produce legal effect
automatically as stated therein. Rather, a court proceeding to avoid the contract
must be initiated by the insurer, with the risk that the claim may be dismissed if the
court applies exclusively the general provision on voidable contracts under which
the objective three-year time limit from contract conclusion applies.

2. Legislative Basis for the Obligation to Inform the Insured - Credit User

In Bosnia and Herzegovina, the state-level regulation, namely the Law
on Consumer Protection in BiH, provides that a bank, as the creditor, is obliged to
provide the credit user with a written notice containing information on the costs of
insurance concluded in connection with the credit.??

The excessive issuance of consumer credits at the beginning of this century
was one of the motives for adopting a new entity-level special regulation in the
Federation of BiH, namely the Law on the Protection of Financial Services Users,*
which primarily relies on Directive 2008/48/EC on consumer credit agreements.**
The law proceeds from a restrictive approach in defining the consumer as a natural
person and regulates in detail the obligations for pre-contractual and post-contractual
information, as well as the right to withdraw.* However, the scope of application
ratione materiae includes banking services, leasing, microcredit, and special financial
agreements, but does not cover insurance services.*

In terms of informing credit users about the obligation to conclude ancillary
service contracts, which particularly include insurance contracts, the aforementioned

22 Arts. 54 and 55 of the Law on Consumer Protection of Bosnia and Herzegovina, Official Gazette of BiH,
Nos. 25/2006 and 88/2015.

2 Law on Protection of Financial Service Users, Official Gazette of the Federation of Bosnia and Herzego-
vina, No. 31/14.

24 Directive 2008/48/EC of the European Parliament and of the Council of 23 April 2008 on credit agree-
ments for consumers and repealing Council Directive 87/102/EEC, OJ 2008, L 133/66. Article 5 of the
said Directive provides that, prior to the conclusion of the contract, the consumer must be given clear
information, including any obligation to conclude ancillary services, in particular insurance, their cost,
and their impact on the total amount of credit.

% For a detailed analysis of the Law on the Protection of Users of Financial Services of the Federation
of Bosnia and Herzegovina, see: A. Petrovi¢, “Novo pravno uredenje financijskih usluga u BiH - koliko su
korisnici stvarno zasticeni?’, Zbornik Pravnog fakulteta u Nisu, No. 70, Year LIV, 810.

% Jasmina Doki¢, ,Pravni okvir zaklju¢enja ugovora o osiguranju na daljinu’y Zbornik 31. susreta osiguravaca
i reosiguravaca - SORS, Sarajevo, 2021, 171; Nenad Gruji¢, ,Pravne dileme u vezi sa nacinima zaklju¢enja
ugovora o osiguranju na daljinu - putem mobilne aplikacije i internet prezentacije”, Tokovi osiguranja,
br. 1/2024,105-118.
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Law prescribes the bank’s obligation whereby, if concluding an ancillary service contract
— particularly an insurance contract, is mandatory for concluding a loan agreement, the
existence of such obligation must be indicated clearly and prominently, together with
the indication of the effective interest rate. Therefore, the cited provisions relate only
to transparency in the pricing of insurance services?” and the duty to inform the credit
user about the obligation to conclude ancillary service contracts.”® Although these
services are predominantly sold by the bank as the insurance company’s agent, there
is no prescribed obligation to inform the user about the very content of those services.

lll European Legal Framework on Linking Credit Agreements
and Insurance Contracts

Directive (EU) 2016/97 on Insurance Distribution (Insurance Distribution
Directive, hereinafter: IDD)?° establishes a series of substantive and procedural
restrictions aimed at preventing unfair practices and strengthening consumer
protection.*® Based on the fundamental obligation of insurance distributors to act
fairly, professionally, and in the best interests of the consumer, the IDD allows linking
credit and insurance only under the condition that such practice does not disrupt
the balance of contractual parties or impose products on the consumer that are
unsuitable for their actual needs.

Special rules on so-called cross-selling require insurance distributors to
inform consumers clearly and understandably of the possibility of concluding an
insurance contract independently of the credit agreement.?' This limits hidden linking
and ensures that the consumer’s consent to take out insurance along with credit is
real and informed, not merely formal.

The IDD also establishes additional standards of conduct and distributor
obligations in the pre-contractual phase.?? From the bank’s perspective as a distrib-
utor, this primarily means that the bank is obliged, before concluding the contract,
to assess the consumer’s needs and propose insurance appropriate to the amount,
duration, and risks of the specific credit agreement. Insurance with broad exclusions
or whose terms significantly limit the possibility of paying the sum insured cannot be

27" Law on Protection of Financial Service Users of the Federation of Bosnia and Herzegovina, Arts. 11 and 14.
28 Law on Protection of Financial Service Users of the Federation of Bosnia and Herzegovina, Art. 15.

2 Directive (EU) 2016/97 of the European Parliament and of the Council of 20 January 2016 on insurance
distribution (recast), Text with EEA relevance, OJL 26, 2.2.2016, 19-59.

30 Jasmina Dokic, ,Customers Protection in Insurance Distribution Directive: an Overview on Harmo-
nization of Legislation in Bosnia and Herzegovina’, Balkan Yearbook of European and International Law,
Springer, 2021, 125.

31 Article 24 of the Insurance Distribution Directive (IDD).

32 Article 20 of the Insurance Distribution Directive (IDD).
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considered a legitimate means of consumer protection, and forcing such insurance
along with credit may constitute unfair linking under IDD.

The problem of insured non-information in credit protection insurance was
also addressed in the previously mentioned EIOPA study. Based on the analysis of
different types of insurance concluded for housing and consumer loans in member
states, along with statistics on claims paid by type of contracting (group or individual),
the general conclusion is that in group contracts through the bank with premiums
paid alongside other credit costs, the percentage of claims paid is significantly lower
than in individual contracts. The high number of rejected claims by insurers is due
to poor information provided to insureds during the pre-contractual phase.*®* EIOPA
recommendations and guidelines concerning credit protection insurance indicate
the need to reduce information asymmetry, strengthen the quality of advice, and
prevent systematic rejection of compensation claims in group insurance.

1. Bank as Representative of the Insurance Company
- the Question of the Duty to Inform

In Bosnia and Herzegovina, the entity-level Banking Laws enable banks to
engage in insurance representation activities. In the Republic of Srpska, banks are
authorized to perform representation, i.e. intermediation services in insurance,** while
in the Federation of BiH, banks are allowed to provide only insurance intermediation
services.>® However, given the nature and scope of the insurance sales activities
performed by banks, these services cannot be considered mere intermediation ser-
vices but rather exclusively insurance representation; therefore, the aforementioned
legislative formulation in the FBiH is completely incorrect.

Theoretically, a credit user in BiH can conclude insurance individually, but
in practice, the user is not so free; rather, the bank assumes the role of insurance
policyholder. In this case, the bank’s role is threefold: besides being the group insur-
ance policyholder for credit users, the bank also appears as the insurance company’s
representative and performs agency services for an agreed fee (commission), and at
the same time is the insured party in the event that the insured risk occurs. Another
specificity of this type of contract is that the bank, as the policyholder, is not obligated

33 EIOPA, Credit Protection Insurance (CPI) Sold Via Banks, study published on 28 September 2022, a
thematic review of the study is available at: https://www.eiopa.europa.eu/publications/thematic-review-
credit-protection-insurance-cpi-sold-banks_en, accessed on 5 January 2026.

3 Law on Banks of Republika Srpska, Official Gazette of RS, Nos. 4/2017, 19/2018 - corrigendum, 54/2019,
65/2024, and 45/2025, provides in Article 3 that banking activities include insurance representation and
intermediary services, in accordance with the regulations governing insurance agency and intermediation.
35 Law on Banks of the Federation of Bosnia and Herzegovina, Official Gazette of the Federation of BiH,
Nos. 27/17 and 22/25, stipulate that banking activities include, inter alia, insurance intermediation, in
accordance with the regulations governing insurance intermediation.
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to pay the premium under the general provisions of the Law of Contracts and Torts
(LoCT); this obligation rests with the insured, i.e. the credit user.

From the technique of concluding contracts for both types of insurance,
it can be concluded that these are adhesion contracts, i.e., accession contracts
where, according to currently applicable regulations in Bosnia and Herzegovina, the
insured’s bargaining power is limited because the contract between the bank and
the insurance company disrupts the insured’s right to choose whether to conclude
an insurance contract at all and with which insurance company they will conclude
such a contract. Framework agreements between the bank and the insurer give the
bank exclusive right to agency to arrange insurance for an agreed fee.

As the exclusive representative of the insurer, the bank has all the duties
prescribed for insurance representatives under the LoCT and the Law on Insurance
Intermediation in Private Insurance of the Federation of Bosnia and Herzegovina,*
i.e. the Law on Insurance Intermediaries, insurance and reinsurance of the Republic
of Srpska,* which is initiating, preparing, proposing, and performing preparatory
work until contract conclusion, or only contract conclusion, on behalf of and for the
account of the insurance company.

Since the insurer authorizes the bank to perform all the aforementioned
tasks, it implied that the Bank official — in the capacity of insurer’s representative, has
the duty before concluding the contract to inform the credit user, i.e. future insured,
about the content of the insurance coverage, i.e. risks that are covered and those
that are excluded, to whom compensation is paid if the risk occurs, etc. Particular
attention should be given to explaining the duty to disclose circumstances material
for risk assessment. As noted earlier, the disclosure of circumstances material for risk
assessment, which are known to the insured or could not reasonably be unknown to
them, constitutes the insured’s obligation contained in Art. 907 of the LoCT, and also
reflects the principle of conscientiousness and honesty in establishing an obligation
as a mandatory norm contained in Art. 12 of the LoCT.

However, we shall repeat that the insurance companies’terms do not impose
on the Bank the obligation to inform the insured of the duties and consequences
of providing false or incomplete information about their health. The burden of
guaranteeing the accuracy and completeness of the information lies entirely on the
insured. The duty to inform the insured/credit user should consist of familiarizing
them with the provisions of the insurance terms.

By giving consent in the accession statement, the insurance policyholder
- the bank and the insurer have authorization, but also the duty, to obtain from the

36 Article 906 of the LoCT and Article 6 of the Law on Insurance Intermediation in Private Insurance of
the Federation of Bosnia and Herzegovina, Official Gazette of the Federation of BiH, Nos. 22/2005, 8/2010,
and 30/2016.

37 Article 4 of the Law on Insurance Intermediaries, Insurance and Reinsurance of Republika Srpska,
Official Gazette of RS, No. 47/17.

@) TOKOVI OSIGURANA 1/2026] 107



J. Bokié: Collection of the Bank’s Claim Upon the Occurrence of the Insured
Event of the Borrower’s Death

insured/credit user, and from all doctors and healthcare institutions that the insured
has consulted regarding their physical or mental health, documentation or information
necessary for the insurer to make a decision on accepting the insured into insurance.
The insurer’s decision on the acceptability of the credit user for insurance access or
possibly access to insurance under special conditions (abnormal risk) should depend
on the information collected. However, in practice, credit user insurance contracts
are often concluded “automatically’, meaning that a bank official does not apply an
individualized approach when concluding an insurance contract. On the contrary,
if concluding an insurance contract is stipulated as one of the collaterals securing
loan collection, the insurance accession statement is given to the credit user with
other documents, which the user signs without paying attention to the content or
potential consequences, and thus sometimes unintentionally provides false answers
to questions about any previously impaired health status.

Given that, as we have seen, the current European regulation largely permits
autonomy in contracting insurance, and thereby limits monopolistic conduct of
banks and insurance companies, it is necessary to align domestic entity-level Laws
on insurance representation and intermediaries with the IDD in the future in order
to regulate in more detail the obligation to act in the best interest of consumers,
transparent and comprehensive pre-contractual information of all insurance distrib-
utors, including banks acting as insurer’s agents. Future regulations should explicitly
provide for the bank’s obligation to provide the loan beneficiary, in a clear and
comprehensible manner, with information about the scope of insurance coverage,
insurance exclusions, and the consequences of inaccurate or incomplete disclosure
of circumstances material to risk assessment.

2.The Law on the Protection of Financial Services Users in Serbia

In the Republic of Serbia, a new Law on the Protection of Financial Services
Users was recently adopted,®® which significantly improves the protection of credit
users when loans are concluded with an insurance contract. In doing so, the law
distinguishes between the so-called tying of services and the practice of bundling
services, where “tying”means concluding a credit agreement in a package with insur-
ance services or other services as a mandatory condition for concluding the contract
(the credit agreement cannot be concluded without these additional services). And
“bundling” means that a credit agreement can be concluded without the mentioned
collateral, but not necessarily under the same conditions as those with tied services.
Article 53 of the cited Law concerns the conclusion of insurance policies and aims
to achieve a balance between the interests of banks and insurance companies on

3 | aw on the Protection of Financial Services Users of the Republic of Serbia, Official Gazette of RS, No. 17/25.
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the one hand and credit users on the other. These provisions are clearly drafted to
harmonize with the rules of the IDD. Namely, the Law gives the bank the right to
require credit users to conclude a certain type of insurance, but it must consider
the proportionality between the loan amount and the required insurance policy.
On the other hand, it gives credit users the right to choose: they can conclude an
insurance policy individually and with another insurer, and are not limited to joining
the group insurance contract with the insurer recommended by the bank. The bank
is obliged to accept such a policy. The only limitation prescribed to the credit user’s
previous health condition is that when issuing an insurance policy linked to a credit
agreement, personal data regarding cancer diagnoses may not be used if more than
15 years have passed since the end of treatment. Given that insurance companies’
accession statements most often include questions about prior cancer diagnoses, it
can be expected that the text of these statements and insurance companies’ terms
will need to be adjusted to this provision. Only information on cancer diseases that
occurred within the last 15 years may be used in the risk assessment of the credit user.

The Law still allows tying of services for a credit agreement if the bank can
demonstrate that such tying would result in clear benefits for the credit users, pro-
vided that the procedure is approved by the National Bank of Serbia (NBS) through
a special process established by the NBS. Thus, the Law limits the discretionary
imposition of a specific insurance policy on a credit user by the bank, while such
tying may be approved if it is in the credit user’s interest, with the bank bearing the
burden of proof before the NBS. The Law on Protection of Financial Service Users of
Serbia is a more recent regulation, so it will certainly be interesting to see whether
such a strict regulation will affect the development of bancassurance.

IV Order of Bank Claims Collection in the Event
of the Borrower’s Death

To determine the order in which a bank may satisfy its claims in the event
of the borrower’s death, we first proceed from the type and purpose of the insur-
ance contract. In cases of credit protection insurance and term life insurance for the
borrower, when a group insurance contract is concluded, the borrower’s position
is limited because they are required to enter into an insurance contract in order to
have the credit approved.

Here we shall pose the question: what would happen if a borrower of a
purpose-specific or mortgage loan refused to conclude an insurance contract?
Would their credit application be denied? Since one of the contractual obligations
under the credit agreement is the payment of a one-time insurance premium, the
conclusion is that the credit would not be approved, because the insurance policy is
one of the mandatory collaterals specified in the credit agreement. The agreement
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clearly specifies the amount of the borrower’s financial obligation for the insurance
premium, and the method of fulfilling that obligation is clearly and unambiguously
stated (e.g. the premium is paid from the approved loan funds or paid in advance).

By reviewing the Terms of credit repayment ability insurance*® and the
Terms of term life insurance for credit users* of several insurance companies in
the region, similar rules of procedure in the event of the borrower’s death can be
established. In essence, it can be concluded that, in order to realize rights from the
insurance contract, the obligation to report the insured event lies with any person
who can prove an undoubted legal interest.*! This means that the insured event can
be reported by the bank as an insurance beneficiary, but also by the insured’s heirs,
because they have a justified interest in having the remainder of the loan debt be
paid by the insurance company.

Although credit protection insurance in any of its forms represents a signifi-
cant way of protecting the interests of the borrower, since it protects the borrower’s
heirs from financial burden in case of the borrower’s death, enables the bank to
collect the remainder of the debt from the insurer as a solvent debtor, and provides
the insurance company with substantial premium income, certain disagreements
sometimes arise after the occurrence of the insured event, namely the borrower’s
death. Specifically, during claim processing, the insurer verifies the accuracy and
credibility of the borrower’s health status by reviewing medical records and other
health documentation. If, in the course of this procedure, the insurer determines
that the insured’s health had previously been impaired, the insurer may deny the
claim, relying on policy exclusions in accordance with the insurance contract and
the terms and conditions of insurance that are constituent parts of the contract.

Taking into account the purpose and goal of the borrower’s insurance, it
can be concluded that when joining group insurance is one of the conditions for
entering into the credit agreement, and the risk of the borrower’s death materializes,
the order of application of compulsory measures for the collection of the bank’s
claim implies priority collection under the insurance policy, with any remaining
amount to be collected through other enforcement measures specified in the credit
agreement. Accordingly, the bank is required to exhaust all collection options from
the insurance company, and may resort to other enforcement measures only if such
collection is not achieved.

3 See, for example: the Terms and Conditions for Insurance of the Repayment of Unsecured Loans, Croatia
osiguranje d.d., Zagreb (author’s archive).

40 See, for example: the General Terms and Conditions for Life Insurance in the Event of the Borrower’s
Death, Lovéen osiguranje a.d., Podgorica; the General Terms and Conditions for Life Insurance of Housing
Consumer Loan Borrowers, Generali osiguranje d.d., Zagreb (author’s archive).

41 Loris Belani¢, Ugovor o osiguranju sposobnosti vracanja kredita prema uslovima osiguranja hrvatskih
drustava za osiguranje, kritika i prijedlozi reforme u poredbenom pravu, Evropska revija za pravo osigu-
ranja, No. 1/2012, 74.
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1. Case Law on the Order of Bank Claims Collection

We point out the inconsistency in case law in Bosnia and Herzegovina
regarding the order of bank claim collection.

In the first example, the bank, as plaintiff in a dispute against the heirs of
the deceased borrower, failed to prove that it had filed a claim against the insurance
company before filing the lawsuit against the heirs, even though a group credit
repayment insurance policy had been concluded alongside the credit agreement.
As a result, in the second-instance proceedings, the lawsuit was dismissed with
the explanation that the policy was assigned in favor of the bank, which serves as
a means of securing loan repayment, to which the bank, as plaintiff agreed. In this
situation, the court held that the bank “was not entitled to seek compensation from
the borrower’s heirs, but only from the insurance company, since the insurance was
ultimately paid for by the borrower for this specific purpose”*

In the second case, there was also a court dispute between the bank and
the heirs because the insurance company, in out-of-court proceedings, rejected
the bank’s claim invoking insurance terms according to which mentally ill persons
cannot be insured, and in the process of processing the compensation claim it was
established that the borrower had suffered from psychological disorders. However,
the court concluded that the heirs were not obliged to repay the remaining debt
because the deceased had taken out the insurance policy as security.®

As we can seg, in the first case, the bank did not prove that it had approached
the insurer for claim collection, while in the second case the bank did not exhaust
all possibilities of collection from the insurer.

2. Supreme Court of FBiH - Three Different Interpretations
The Supreme Court of the FBiH interpreted the order of bank claims col-

lection in the event of a borrower’s death in three recent judgments issued within
a short time interval adopted different stances. In the first case, the Court held that

4 Judgment of the Cantonal Court in Zenica, Case No.42 0 1 P 019832 23 Gz, dated 5 September 2023.
4 Judgment of the District Court in Banja Luka, Case No. 71 0 P 314359 22 Gz, dated 8 June 2022, excerpt
from the reasoning: “From the General Terms and Conditions for Personal Accident Insurance arises the
obligation of the insurance company to pay the sum insured, i.e. the amount of the remaining debt under the
loan agreement concluded between the plaintiff and the defendants’ predecessor. The insurance company
with which the plaintiff maintains a business relationship had the opportunity to determine the insured’s
health status, as clearly and expressly explained by the court of first instance. The insurance company is liable
to the plaintiff... because the plaintiff itself required the defendants’ predecessor, as a means of securing the
claim, to conclude an insurance contract, since in the event of the borrower’s death the plaintiff would recover
claim from the insurance company, in accordance with Article 897 of the LoCT. Given that the insured event
has occurred and the insurance contract has not been avoided, there is no liability on the part of the heirs, as
correctly concluded by the court of first instance.”
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“when a credit insurance and assignment of the insurance policy in favor of the loan
provider, upon occurrence of the insured event-the borrower’s death, a primary obligation
arises for the lender to enforce its rights under the assigned insurance policy against the
insurer, and subsidiarily, if this claim is unsuccessful, may the bank seek repayment from
the borrower’s heirs. Accordingly, the subsidiary claim cannot be pursued as long as the
primary claim arising from the assigned insurance policy is not exhausted...”**

However, shortly after the cited judgment, the Supreme Court of the FBiH
issued a different judgment on the same type of legal matter, holding that it is not
necessary for the bank to initiate court proceedings against the insurer before at-
tempting collection from the heirs. In case of a negative outcome of out-of-court
proceedings conducted against the insurer, the bank may initiate court proceedings
against the heirs, but the bank is obligated in those proceedings to prove that
the insurer justifiably rejected the claim, i.e. that the insured when concluding the
insurance policy did not provide accurate data about their health status, whereby
there arises a reason for excluding the insurer’s obligation to pay the sum insured.*
However, in the aforementioned judgment, the factual situation was specific, i.e.
the insurer justifiably rejected the claim for payment of the sum insured, which was
proven in court proceedings initiated against the heirs of the credit user/insured.

We have one more interesting interpretation in a recent judgment of
the Supreme Court of the FBiH, where in revision proceedings the bank’s lawsuit
against the heirs of the borrower was dismissed.* This was a dispute regarding the
collection of the remaining debt following the borrower’s death, and alongside the
loan agreement, a life insurance policy had been concluded for the borrower and
assigned in favor of the bank. The borrower died from the consequences of COVID-19,
and in out-of-court proceedings the insurer rejected the claim, invoking inaccurate
disclosure of material circumstances by the borrower in the pre-contractual phase,
namely that he had concealed suffering from hypertension and type 2 diabetes.
According to the court’s reasoning, given the agreed assignment, the heirs could
not seek payment of the sum insured from the insurer; only the bank was entitled
to do so. Accordingly, the bank has the right to priority payment of the sum insured,
and the purpose of this insurance is to protect the borrower’s assets and his heirs.
Therefore, any other interpretation would call into question the purpose of concluding
the insurance contract, since such a contract does not protect only the bank from
the risk of the borrower’s non-performance, but also serves as a form of financial
protection for the borrower’s family.

4 Judgment of the Supreme Court of the Federation of Bosnia and Herzegovina, Case No. 65 0 P 572865
Rev, dated 9 April 2024.

4 Judgment of the Supreme Court of the Federation of Bosnia and Herzegovina, Case No. 58 0 P 232117
24 Rev, dated 10 December 2024.

4 Judgment of the Supreme Court of the Federation of Bosnia and Herzegovina, Case No. 33 0 P 092753
25 Rev, dated 1 July 2025.
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From the brief overview of recent case law, it is evident that courts generally
take the stance that, in the case of borrower life insurance against the risk of death
and assignment of such insurance policy in favor of the bank, upon occurrence of the
insured event-the borrower’s death occurs, the bank assumes a primary obligation
to collect the remaining debt under the loan agreement from the insurer based on
the insurance contract. Only subsidiarily, if such recovery proves unsuccessful and
provided that the bank has exhausted the primary claim under the insurance policy,
may it pursue the borrower’s heirs.

V Procedural Mechanisms for Bank Claims Collection

In order to avoid harmful consequences for the bank in the form of the stat-
ute of limitations on claims, arising from the existence of multiple legal relationships,
namely one based on the loan agreement with the borrower/insured and another
based on the insurance contract with the insurer and the borrower/insured, and con-
sidering that, upon the death of the borrower, the heirs become universal successors in
accordance with inheritance regulations, it would be appropriate for both the insurer
and the heirs of the deceased borrower to be included in the same legal proceeding.

A possible solution is to submit the claim in the form of subjective alter-
nation, which implies suing multiple defendants so that the Court is requested to
alternatively grant the claim against one of them. A legally binding rejection of
the previous claim is a condition for a meritorious decision on the following claim;
and if the court were to finally accept the previous claim, it would be considered
that the following claim was not even filed.*” Regarding the alternation of claims, it
is essential to consider the provision of the Civil Procedure Act of the FBiH, which
stipulates that a plaintiff may, in a single lawsuit, sue two or more defendants and
request that the claim be granted against the next defendant if it is finally rejected
against the defendant listed before them.*® The plaintiff retains control over the claim
by requesting the court to decide according to the order of defendants established in
the complaint. This particular form of adversarial procedure is known in legal theory
as eventual or subsidiary adversariality and serves as a procedural mechanism
established solely in the interest of the plaintiff in complex legal disputes where it
is uncertain which of the multiple parties is passively legitimized for the claim. It
avoids the risk of losing the pending case and having to initiate new proceedings.*

47 Jadranka Stanisi¢, ,Isticanje vise tuzbenih zahtjeva u jednoj tuzbi’, Zbornik radova ,Harmonizacija
gradanskog prava u regionu”, East Sarajevo, 2013, 502.

4 Art. 363 (1) of the Civil Procedure Act of the FBiH, Official Gazette of the Federation of BiH, Nos. 53/03,
73/05, 19/06, and 98/15.

4 Senad Mulabdi¢, ,Teorijski i prakti¢ni problemi supsidijarnog suparnicarstva’, Anali Pravnog fakulteta
u Zenici,Vol. 5, No. 9 (2012), 317.
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Prior analysis leads to the conclusion that the order of enforced claim col-
lection requires that the bank must first conduct out-of-court collection proceedings
against the insurer, in compliance with the entire procedure prescribed under the
relevant insurance terms and conditions. In the event of a negative decision in sec-
ond-instance proceedings, where the file demonstrates that the insurer’s refusal of
the claim was unjustified, it is necessary to file a lawsuit against the insurer.

If, based on evidence from out-of-court proceedings, the bank, as the
plaintiff is uncertain about the outcome of a potential dispute against the insurer,
an appropriate procedural solution would be to file a lawsuit with a stated lawsuit
claim against the insurer and the legal heirs, as they constitute formal adversaries
under Article 363(1) of the Civil Procedure Act of FBiH. Namely, they are bound by
the same or substantially identical factual basis (the death of the insured / legal
predecessor) and legal basis, i.e. the obligation to settle the financial liability of the
insured / legal predecessor. For the insurer, this entails payment of the sum insured
under the insurance contract, while for the legal heirs, it entails liability for the legal
predecessor’s debts up to the amount of the inherited share. Considering the order
of primary claim collection stipulated in the loan agreement, in this case, the insurer
should be designated as the first defendant.

V Conclusion

The analysis of the legal nature of borrower insurance, applicable domestic
regulations, and case law confirms that the fundamental purpose of insurance con-
tracts concluded alongside loan agreements is to secure the bank’s claim collection,
but also to protect the property interests of the borrower and their heirs. When the
conclusion of an insurance contract is a condition for credit approval and the policy
is assigned in favor of the bank, the order of claim collection must adhere to the
principle of primary collection from the insurer, whereas collection from the heirs
is permitted only subsidiarily, after exhausting all legal and factual possibilities of
collection based on insurance. Any other interpretation would call into question the
purpose of insurance and undermine the fundamental principles of good fait and
the balance between contractual parties.

De lege ferenda, it is necessary to normatively clarify the obligation of the
bank, as the policyholder and insurance intermediary, to provide the borrower with
clear, complete, and documented information regarding the content of insurance
coverage, exclusions, and the consequences of providing inaccurate orincomplete
information material to risk assessment. Legislative change is a lengthy process,
therefore, joint intervention by insurers and banks would be desirable with the aim
of preventive action, i.e. preventing lengthy and expensive court proceedings. This
could be achieved by prescribing, in terms of borrower insurance, the obligation of
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the bank as the insurance intermediary to provide quality and transparent informa-
tion to the borrower/insured regarding the consequences of providing inaccurate
orincomplete information about their health status when concluding the contract,
and by clearer regulation of the insurance acceptance procedure.

Furthermore, as the foundation of a long-term business relationship based
on trust, the contracting parties should mutually define the order and procedure for
claim collection in the event of the borrower’s death, according to which collection
under the insurance policy would have primacy over other security means.
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