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Rezime

U radu se analizira problem odredenja titulara prava svojine na specijalnim bolnicama i zavodima
za rehabilitaciju u banjskim i klimatskim mestima Srbije. Ove specijalizovane zdravstvene ustanove
izgradene su najve¢im delom tokom 1970-ih i 1980-ih, sredstvima doprinosa za obavezno penzijsko
i invalidsko osiguranje. Bile su u drustvenom vlasnistvu do 1996. godine, kada su preimenovane
u drzavnu svojinu. U skladu sa Zakonom o privatizaciji iz 2001. godine, njih dvanaest je 2008.
godine proglaseno ,subjekatima privatizacije”. Medutim, postupak njihove privatizacije jos uvek
je u fazi analize i priprema zato sto je Republicki fond penzijskog i invalidskog osiguranja (PIO
Fond) pokrenuo sudske sporove da bi dokazao da drzava nije njihov vlasnik i da ih, stoga, ne moze
privatizovati. U radu se polazi od hipoteze da su razlicita stanovista o titularu prava svojine na
banjskim rehabilitacionim centrima posledica kako specificnosti drustveno-svojinskih ovlasc¢enja
koja su postojala u vreme njihove izgradnje tako i nedorecenosti relevantnih privredno-sistemskih
propisa kojima je tokom proteklih decenija ekonomske tranzicije bila regulisana materija vlasnicke
transformacije drustvene, a zatim i drzavne u privatnu svojinu. Cilj rada je da ukaze na znacaj izvora
finansiranja investicija kao kriterijuma na osnovu kojeg se sudskim putem danas utvrduje pravo
svojine PIO Fonda na nepokretnostima banjskih rehabilitacionih centara.

Kljuéne reéi: pravo svojine, izvori investicija, drustveni investicioni fondovi, PIO Fond, banjski RH
centri, privatizacija, Srbija
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Summary

The paper analyzes the problem of determining the title holder of property rights over specialized
hospitals and rehabilitation centers in the spa and climatic sites of Serbia. These healthcare institutions
were built mostly in the 1970s and 1980s, by means of contributions for compulsory pension and
disability insurance. They were socially owned until 1996, when they were renamed state property. In
accordance with the 2001 Law on Privatization, twelve of them were declared "privatization entities"
in 2008. However, the process of their privatization is still in the phase of analysis and preparation
because the Pension and Disability Insurance Fund of the Republic of Serbia (PIO Fund) has initiated
litigation to prove that the State is not their owner and therefore cannot privatize them. The paper
starts from the hypothesis that different views about the title holder of the property rights over the
spa rehabilitation centers are due to the specificity of the social-property powers that existed at the
time of the construction of these centers, as well as due to the ambiguities of relevant economic-system
regulations concerning the transformation of the social property, and then the state property into
private property during the decades of economic transition. The aim of the paper is to highlight the
significance of the source of investment financing as a criterion based on which the right of ownership
of the PIO Fund over the facilities of spa rehabilitation centers is being established by the court today.

Keywords: property rights, sources of investment financing, social investment funds, PIO Fund, spa
rehabilitation centers, privatization, Serbia
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Uvod

U Republici Srbiji nalaze se brojna banjska
podrudja koja obiluju raznovrsnim prirodnim
lekovitim ¢iniocima i zdravom, blagotvornom
klimom. Bogatstvo termalnih i mineralnih
voda omogucilo je da se razvije viSe specificnih
banjskih
podrudja. Znacajan deo ovih podrudja je dobro

balneolosko-rehabilitacionih

opremljen za sve vrste balneoterapije [Strategija
upravljanja vodama na teritoriji Republke Srbije
do 2034. godine, Sluzbeni glasnik Republike
Srbije, br. 3, 2017].

Banjsko podrudje definisano je Zakonom o
banjama [Sluzbeni glasnik Republike Srbije br.
80/1992, 67/1993]. Prema ovom zakonu, , banja
je podrucdje na kome postoji i koristi se jedan ili
vise prirodnih lekovitih faktora, i koje ispunjava
uslove u pogledu uredenosti i opremljenosti
za njihovo korisc¢enje”. Ovi uslovi su ispunjeni
“ako na odgovarajuéem podrudju postoji
organizovana zdravstvena sluzba, objekti i
uredaji za koriscenje prirodnog faktora, objekti
za smestaj i boravak posetilaca i odgovarajuci
komunalni objekti”. Na teritoriji Republike
Srbije, danas se nalazi 30 banjskih podrucja
koja su, na osnovu Zakona o banjama, stekla
status banjskih ili klimatskih mesta [Uredba
o uslovima i nacinu privlacdenja direktnih
investicja, Sluzbeni glasnik Republike Srbije,
br. 37/2018].

U ved¢ini banjskih podrucja Srbije
izgradene su, i funkcioni$u kao organizovana
zdravstvena sluzba, zdravstvene ustanove
koje su prema Zakonu o zdravstvenoj zastiti
definisane kao specijalne bolnice i zavodi za
rehabilitaciju, poznate kao rehabilitacioni
(RH) centri [Sluzbeni glasnik Republike Srbije,
br. 106/2015]. U okviru zdravstvenog sistema
Srbije, danas aktivno funkcionisu RH centri u
19 od 30 banjskih odnosno klimatskih mesta.
Ove zdravstvene ustanove raspolazu fondom
od 3.420 postelja za rehabilitaciju.! RH centri,
kao specijalizovani modaliteti zdravstvenih
ustanova, narocito su razvijani tokom 1970-
ih i 1980-ih, u periodu intenzivne izgradnje
objekata namenjenih produZenom lecenju
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i rehabilitaciji strogo odredenih kategorija
bolesnika [Republicka komisija za fizikalnu
medicinu i rehabilitaciju i balneoklimatologiju,
2007]. Oni su odigrali kljucnu ulogu u
ukupnom razvoju banjskih podruéja Srbije u
kojima su locirani. Upravo zahvaljujuci ovim
specijalozovanim ustanovama za rehabilitaciju,
koje su osposobljene da pruze kompleksan
fiziorehabilitacioni tretman, banje su tokom
vremena postale nosioci zdravstvenog turizma
[Milicevi¢, 2015].

Specifi¢nosti finansiranja izgradnje
RH centara

Izgradnja banjskih RH centara bila je
realizovana u okviru ekonomskog sistema
zanovanog na nevlasnickom konceptu
drustveno-svojinskih odnosa. Ovaj koncept
je proistekao iz nacela Ustava FNRJ iz 1953,
odnosno SFR] iz 1963. i 1974, prema kojem
niko nije imao pravo svojine, ve¢ samo pravo
korisc¢enja drustvenih sredstava nad kojima
nisu postojala klasicna, u ekonomskom smislu
uobicajena ovlas¢enja. DrusStvena svojina
je obuhvatala sva sredstva za proizvodnju,
proizvode i zaradu u drustvenom sektoru,
prirodna bogatstva i objekte u opstoj upotrebi.
Titular prava drustvene svojine nije mogao da
budeni pojedinacni grupa gradanani preduzece
niti drzava. U tom smislu, i specijalizovane
zdravstvene ustanove izgradene tokom 1970-
ih i 1980-ih u banjskim podrudjima bile su u
drustvenoj svojini.

Drustveno-ekonomski  sistem  FNR]J,
odnosno SFR] bio je tako koncipiran da je
drzava (na saveznom, republickom i lokalnom
nivou) politikom centralizovanog prikupljanja
sredstava i planske alokacije investicija uticala
na tokove privrednog i socijalnog razvoja. Na
taj nacin je jedan jasno odredeni deo drustvene
svojine bio stvoren sredstvima za investicije
koja su prikupljana prinudnim putem, a ne
posredstvom trziSnog mehanizma. Instrumenti
centralizovanog prikupljanja sredstavaiplanske
alokacije kapitalnih investicija bili su drzavni

budzet i drustveni investicioni fondovi. Nacin

1 Pored onih koje su locirane u banjskim odnosno klimatskim mestima, na spisku specijalnih bolnica za rehabilizaciju
Ministarstva zdravlja Republike Srbije nalazi se i Institut za rehabilitaciju, Beograd koji raspolaze sa 380 postelja za
rehabilitaciju [Uredba o planu mreZe zdravstvenih ustanova, Sluzbeni glasnik Republike Srbije br. 13/2018].
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Introduction

In the Republic of Serbia there are numerous
spa areas abundant with diverse natural healing
factors and a healthy, beneficial climate. The
richness of thermal and mineral waters has
enabled the development of specific balneology
and rehabilitation spa areas. A significant
number of these areas are well equipped for all
types of balneotherapy [Water Management
Strategy on the Territory of the Republic
of Serbia until 2034, Official Gazette of the
Republic of Serbia, no. 3/2017].

A spa area is defined by the Law on Spas
[Official Gazette of the Republic of Serbia no.
80/1992, 67/1993]. According to this law, "a spa
is an area in which one or more natural healing
factors exist and are in use, and which meets the
requirements for the regulation and equipment
for their use". These conditions are met "if there
are the organized healthcare services, facilities
and devices for the use of the natural healing
factors, facilities for accommodation and stay
of the visitors, and the appropriate communal
facilities". On the territory of the Republic of
Serbia, today there are 30 spa areas that have,
according to the Law on Spas, acquired the
status of spa or climatic sites [Regulation on the
Conditions and Methods of Attracting Direct
Investments, Official Gazette of the Republic of
Serbia, no. 37/2018].

Defined by the Law on Healthcare as
specialized hospitals and rehabilitation centers
(Official Gazette of the Republic of Serbia, no.
106/2015], such healthcare institutions have
been built and have been functioning as an
organized healthcare service in most of the spa
areas in Serbia. Within the healthcare system
of Serbia, such centers actively function in
19 out of 30 spa and climatic sites. They are
equipped with 3,420 beds for rehabilitation.
These specialized modalities of healthcare
institutions were especially developed in
the 1970s and 1980s, during the period of
intensive construction of facilities intended
for the prolonged treatment and rehabilitation
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of the strictly defined categories of patients
[Commission for Physical Medicine and
Rehabilitation and Balneoclimatology of the
Republic of Serbia, 2007]. They played a key role
in the overall development of the areas in which
they are located. Thanks to these specialized
rehabilitation institutions, which are capable
of providing a complex physiotherapeutic
treatment, the spas have become the bearers of
the health tourism over time [Mili¢evi¢, 2015].

Specific Features of Financing the
Construction of Rehabilitation
Centers

The construction of spa rehabilitation
centers was realized within the economic
system based on the non-proprietary concept
of social property. This concept was derived
from the principles of the FPRY Constitution
of 1953 and the SFRY Constitution of 1963
and 1974, according to which no one had the
right to own property, but only the right to use
social assets over which there were no powers
typical in economic terms. Social property
encompassed all means of production, products
and income generated in the social sector, as
well as the natural resources and facilities
in general use. The title holder of the social
property rights could not be an individual or a
group of citizens, a company or the State. In this
sense, the specialized rehabilitation healthcare
institutions built during the 1970s and 1980s in
the spa areas were also socially owned.

The socio-economic system of the FPRY,
i.e. the SFRY, was so conceived that the
State (at the federal level, the level of federal
units and local communities) influenced the
directions of economic and social development
through centralized fundraising and planned
investment allocation. In this way, a clearly
defined part of the social property was created
by means of investments that were collected
in a compulsory way, not through the market
mechanism. The instruments of centralized
fundraising and planned allocation of capital

1 On the list of specialized hospitals and rehabilitation centers of the Ministry of Health of the Republic of Serbia, in addition
to those located in spa or climatic sites, there is also the Institute for Rehabilitation, Belgrade, which is equipped with
380 beds for rehabilitation [Regulation on the Plan of the Health Institutions Network, Official Gazette of the Republic of

Serbia, no. 13/2018].
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prikupljanja sredstava doprinosa za penzijsko
i invalidsko osiguranje i investiranja viskova
ovih sredstava u izgradnju banjskih lecilista
odgovarao je nacinu na koji su u to vreme
funkcionisali drustveni investicioni fondovi.
Drustveni investicioni fondovi postojali
su na svim nivoima vlasti: Opsti investicioni
fond na nivou savezne drzave i republicki,
investicioni  fondovi

sreski i opstinski

na odgovarajuéim nivoima. Prikupljanje
sredstava u drustvene investicione fondove
imalo je karakter prinude. Prihodi OpSteg
investicionog fonda bili su: kamata na poslovni
fond samoupravnih privrednih preduzecda,
deo rudnickog doprinosa i deo doprinosa iz
dohotka. Preostali delovi ovih doprinosa bili
su prihodi republickih, sreskih i opstinskih
drustvenih investicionih fondova.

U periodu 1952-1964, kapitalne investicije
bile su pretezno finansirane posredstvom
drustvenih investicionih fondova, a neposredno
iz budzeta bio je finansiran samo njihov manji
deo. Kapital drustvenih investicionih fondova
bio je plasiran pod daleko povoljnijim uslovima
od komercijalnih, kao bespovratni transfer,
dakle, bez obaveze vracanja [Gnjatovi¢, 1994].
Od ukupnih sredstava kojima su raspolagali
ovi fondovi u pomenutom periodu, sredstva
Opsteg investicionog fonda ¢inila su 71%,
sredstva republickih fondova 17%, a sredstva
lokalnih investicionih fondova 12% [Bjelogrli¢,
1973]. Pri tome, iz Opsteg investicionog
fonda finansirane su prvenstveno privredne
investicije, a iz republickih, sreskih i opstinskih
drustvenih investicionih fondova uglavnom
neprivredne i neproizvodne investicije.
Neprivrednim i neproizvodnim investicijama
bila su obuhvacena sva kapitalna ulaganja
Naime,

u tzv. vanprivredne delatnosti.

u ekonomskom sistemu samoupravnog

socijalizma, zasnovanom na materijalnom
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principu proizvodnje, postojala je jasna podela
na privredne i neprivredne delatnosti, pri
¢emu se smatralo da samo privredne delatnosti
doprinose stvaranju nacionalnog dohotka.
Zdravstvena i socijalna zastita spadale su u
vanprivredne delatnosti, tako da su i ulaganja
u izgradnju, rekonstrukciju i adaptaciju
zdravstvenih ustanova bila tretirana kao
neprivredne investicije.?

Pocev od 1965. godine, investicije su
finansirane manjim delom iz budZetskih
sredstava i drustvenih investicionih fondova,
a vedim delom iz sredstava privrede i
stanovnistva, posredstvom  bankarskog
sistema, na kredit® Iako se tokom 1970-
ih razvija poslovno bankarstvo, i dalje je
najvaZznije investicione odluke u zemlji donosila
drzava. Razlika je bila samo u tome Sto se
proces odlucivanja u oblasti investicija sve vise
prenosio sa federacije na republike i opstine.
Pri tome, banke nisu samostalno odlucivale, na
osnovu kriterija rentabilnosti, koje ¢e projekte
finansirati. Prioritete u finansiranju odabirali
su republicki i lokalni organi vlasti [Gnjatovic,
2007].

Objekti specijalnih bolnica i zavoda za
rehabilitaciju, gradeni tokom 1970-ih i 1980-
ih, pripadali su objektima u drustvenoj
svojini koji su bili realizovani na nacin na
koji su bile realizovane investicije republickih
drustvenih investicionih fondova. Izgradeni
su bespovratnim sredstvima, prikupljanim
na nivou Republike Srbije prinudnim putem,
a ne posredstvom trziSnog mehanizma.
Izvori sredstava za investiranje bili su viskovi
doprinosa za obavezno penzijsko i invalidsko
osiguranje zaposlenih u Srbiji, a njihova namena
je bila planski definisana odlukama republickih
ustanova - pravnih prethodnika PIO Fonda.

Pravni prethodnici PIO Fonda bile su:
Republicka zajednica socijalnog osiguranja

2 Kao privredne, bile su utvrdene sledeée delatnosti: Industrija i rudarstvo; Poljoprivreda i ribarstvo; Sumarstvo;
Vodoprivreda; Gradevinarstvo; Saobracaj i veze; Trgovina; Ugostiteljstvo i turizam; Zanatstvo i licne usluge; Stambeno-
komunalne delatnosti i uredenje naselja i prostora; Finansijske, tehnicke i poslovne usluge. Neprivredne delatnosti bile
su kategorizovane kao: Istrazivacko-razvojne usluge; Advokatske usluge; Obrazovanje, nauka, kultura i informacije;
Zdravstvena i socijalna zastita; Drustveno-politicke zajednice, samoupravne interesne zajednice i drustveno-politicke
organizacije. Odluka o utvrdivanju privrednih i vanprivrednih delatnosti [Sluzbeni list SFR], br. 14/1977 i 18/1980].

3 Uporedo sa gasenjem drustvenih investicionih fondova, poceo je da funkcionise Fond Federacije za kreditiranje brzrg razvoja
privredno nedovoljno razvijenih republika i pokrajina. Prikupljanje sredstava i u ovaj Fond imalo je karakter prinude. Prihod
Fonda poticao je od obaveznog izdvajanja dela dohotka samoupravnih preduzeca iz svih delova zemlje. Posle donosenja Zakona
o udruzenom radu 1976, Fond je ostvarivao prihode posredstvom obaveznog udruZzivnja sredstava. Bio je to obavezan zajam
Fondu, koji su, u odredenim proporcijama od svog dohotka, izdvajala privredna preduzeca [Colanovié, Sefer, 1991].
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investments were the central government
budget and social investment funds. The
method of collecting funds for contributions for
pension and disability insurance and investing
surpluses from these funds in the construction
of spa healthcare resorts was in line with the
manner in which social investment funds
operated at that time.

Social investment funds existed at all levels
of government: the General Investment Fund
at the federal state level, the Federal Unit
Investment Funds and Municipal Investment
Funds at the levels of federal units and local
communities, respectively. Collecting money
for social investment funds was of compulsory
character. The revenues of the General
Investment Fund were: interest on the assets
of self-managed economic enterprises, part of
the mine tax and part of the business income
tax. The remaining parts of these taxes were the
revenues of social investment funds at the level
of federal units and local communities.

In the period from 1952 to 1964, capital
investments were mainly financed through
social investment funds, and only a small
part was financed directly from the central
government budget. The money collected in
social investment funds was placed under far
more favorable conditions than commercial
ones, as a non-refundable transfer, therefore,
without the obligation of repayment [Gnjatovic,
1994]. Of the total sum of money collected in
these funds in the aforementioned period, 71%
was the revenue of the General Investment
Fund, 17% was the revenue of federal units’
investment funds and 12% was the revenue of
municipal investment funds [Bjelogrli¢, 1973].
In addition, the assets of the General Investment
Fund were primarily used to finance productive
investments, and the federal units” investment
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funds and municipal investment funds were
mostly used to finance non-industrial and
non-productive investments. Non-industrial
and non-productive investments included
all capital investments in the so-called non-
productive activities. Namely, in the economic
system of self-managed socialism, based on
the material principle of production, there
was a clear division into productive and non-
productive activities, whereby only productive
activities were considered to contribute to the
creation of national income. Healthcare and
social protection were considered to be non-
productive activities, so investments in the
construction, reconstruction and adaptation
of healthcare institutions were treated as non-
productive investments.?

Beginning with 1965, capital investments
were to a lesser extent financed from the central
government budget and social investment
funds, and to a larger extent from business and
personal deposits, through the banking system,
on credit.* Although the commercial banking
system was already developed in the 1970s, the
most important investment decisions were still
being made by the State. The only difference
was that the decision-making process in the
field of investment was increasingly transferred
from the Federation to the federal units and
municipalities. In doing so, the banks did
not decide independently, on the basis of the
profitability criteria, which projects should
be financed. The priorities in financing were
selected by the authorities of the federal units
and local communities [Gnjatovi¢, 2007].

The investments in facilities of specialized
hospitals and rehabilitation centers, built during
the 1970s and 1980s, were realized in the manner
of socially-owned capital investments from the
federal units’” investment funds. These facilities

2 The following activities were identified as productive ones: Industry and Mining; Agriculture and Fishing; Forestry;
Water Management; Construction; Transport and Communications; Trade; Catering and Tourism; Craft and Personal
Services; Housing and Communal Activities; Financial, Technical and Business Services. Non-productive activities were:
Research and Development Services; Solicitor Services; Education, Science, Culture and Information; Healthcare and
Social Protection; Socio-Political Associations, Self-Managing Associations and Socio-Political Organizations. [Decision
on Determining Productive and Non-Productive Activities, Official Gazette of the SFRY, no. 14/1977 and 18/1980].

3 Along with the disappearance of social investment funds, the Federation Fund for Crediting to the Faster Development
of Economically Underdeveloped Republics and Provinces has been operational. Fundraising in this Fund was also
characterized with the coercion. The Fund's income arose from compulsory allocation of a part of the income of self-
management companies from all parts of the country. After the adoption of the Law on the Associated Labor in 1976, the
Fund realized revenues through compulsory pooled funds. It was a mandatory loan to the Fund, which had been provided
by enterprises in certain proportion of their income [Colanovi¢, Sefer, 1991].
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(1965-1972), Republicka zajednica penzijskog i
invalidskog osiguranja (1972-1977) i Republicka
samoupravna interesna zajednica penzijskog i
invalidskog osiguranja radnika (1977-1993).
Zatim su, na osnovu Zakona o penzijskom
i invalidskom osiguranju [Sluzbeni glasnik
Republike Srbije br. 27/1992], od Republicke
samoupravne interesne zajednice penzijskog
i invalidskog osiguranja radnika nastali 1993.
godine, kao posebna pravna lica: Republicki
fond za penzijsko i invalidsko osiguranje
zaposlenih, Republicki fond za penzijsko i
invalidsko osiguranje samostalnih delatnosti
i Republicki fond za penzijsko i invalidsko
osiguranje  zemljoradnika. Konacno, u
okviru reforme obaveznog osiguranja, 2003.
godine usvojen je novi Zakon o penzijskom
i invalidskom osiguranju [Sluzbeni glasnik
Republike Srbije br. 34/2003], a njegovim
izmenamaidopunamaiz2006. godine [Sluzbeni
glasnik Republike Srbije br. 63/2006], pocev od
1. januara 2008. godine prestala su da postoje
tri republicka fonda za penzijsko i invalidsko
osiguranje, a njihove funkcije su objedinjene
u Republicki fond za penzijsko i invalidsko
osiguranje (PIO Fond).

Clanovima 70. i 71. Zakona o penzijskom
i invalidskom osiguranju iz 1972. godine
[Sluzbeni glasnik Republike Srbije br. 51/1972],
Republicka zajednica penzijskog i invalidskog
osiguranja bila je obavezna da kontinuirano
unapreduje zastitu osiguranika i u tom
smislu ovlas¢ena da odlucuje o investiranju
viskova sredstava doprinosa, na osnovu
prethodno utvrdenih planova i programa koje
je usvajala Skupstina zajednice. Mogucnosti za
planiranje izgradnje, rekonstrukcije i adaptacije
zdravstvenih  centara za rehabilitaciju
osiguranika bile su stvorene zahvaljujuéi vecem
prilivu sredstava doprinosa od odliva ovih
sredstava za alimentiranje penzija. U uslovima
ubrzane industrijalizacije, broj zaposlenih je
konstantno rastao. U Republici Srbiji, broj
zaposlenih na 1000 stanovnika povecao se od
1952. do 1989. godine sa 87 na 264 [Savezni
zavod za statistiku, 1986, 1990]. Primenom pay-
as-you-go (PAYG) sistema, sredstva prikupljana
doprinosima za obavezno penzijsko i invalidsko
osiguranje prevazilazila su potrebe vezane za
finansiranje penzija. Tokom 1970-ih i u prvoj
polovini 1980-ih, viskovi sredstava doprinosa
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iznad potreba finansiranja penzija bili su rezultat
relativno povoljnog koeficijenta zavisnosti
koji pokazuje odnos broja zaposlenih koji su
uplacivali doprinose za obavezno penzijsko i
invalidsko osiguranje i broja penzionera cije
su penzije bile finansirane ovim sredstvima.
Pocetkom 1970-ih, odnos broja zaposlenih i
broja penzionera bio je 3,5: 1. Ovaj odnos ¢e se
odrzati do sredine 1980-ih, da bi zatim doslo
do njegovog postepenog pogorsanja, tako da
je ovaj odnos pocetkom 1990-ih iznosio 2,5: 1
[Petrakovié¢, 2007]. Pocev od 1990-ih, sredstva
doprinosa za penzijsko i invalidsko osiguranje
viSe nece biti dovoljna za finansiranje penzija,
tako da ¢e se one, kontinuirano, delimi¢no
finansirati iz drzavnog budzeta.
Tokom 1970-ih i 1980-ih,
doprinosa za obavezno penzijsko i invalidsko

viskovima

osiguranje finansirana je izgradnja objekata
specijalnih bolnica i zavoda za rehabilitaciju,
klinickih
gerontoloskih ustanova, specijalnih skola za

centara, domova zdravlja,
invalidnu decu, vodovodnih i kanalizacionih
objekata, zastitinih radionica za zaposljavanje
Radi se

investicijama cija se vrednost, preracunata u

invalidnih  lica. o kapitalnim
cene iz 2011. godine, procenjuje na vise milijardi
evra. Pri tome, vrednost kapitalnih investicija u
izgradnju objekata specijalnih bolnica i zavoda
za rehabilitaciju procenjuje se na oko 500
miliona evra [Radna grupa za restruktuiranje
PIO Fonda, 2012].

Republicke ustanove - pravni prethodnici
PIO Fonda namenski su investirale viskove
sredstava doprinosa u izgradnju objekata
rehabilitacionih centara, u skladu sa
programima unapredenja materijalnih uslova
za prevenciju, rehabilitaciju i invalidsku
zastitu osiguranika. Izgradnja objekata RH
centara pripadala je kategoriji vanprivrednih
investicija koje su bile u ingerenciji institucija
na republickom nivou. U tom smislu, moguce
je zakljuciti da su, u domenu finansiranja
kapitalnih investicija u banjskim podrudjima,
republicke ustanove - pravni prethodnici PIO
Fonda funkcionisale kao svojevrsni republicki
drustveni fondovi vanprivrednih investicija
posebne namene.

Pored realizovanih kapitalnih investicija, u
banjskim i klimatskim mestima danas se nalaze
i odredeni nedovrseni i zapusteni objekti zato
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were financed with non-refundable monetary
assets collected at the level of the Republic of Serbia
through compulsory fundraising, not through
the market mechanism. The sources of these
investments were the surpluses generated from
the contributions for compulsory pension and
disability insurance of employees in Serbia. Their
purpose was planned and defined by the decisions
of the institutions of the Republic of Serbia that
were the legal predecessors of the PIO Fund.

The predecessors of the PIO Fund in the
Republic of Serbia were: the Social Security
Association (1965-1972), the Pension and
Disability Insurance Association (1972-1977)
and the Self-Management Association of the
Workers” Pension and Disability Insurance
(1977-1993). On the basis of the Law on Pension
and Disability Insurance [Official Gazette of
the Republic of Serbia no. 27/1992], in 1993,
three legal entities emerged from the Self-
Management Association of the Workers’
Pension and Disability Insurance, i.e. the Pension
and Disability Insurance Fund of Employees, the
Pension and Disability Insurance Fund of the
Self-Employed and the Pension and Disability
Insurance Fund of Farmers. Finally, within
the framework of the compulsory insurance
reform, in 2003, the new Law on Pension and
Disability Insurance was adopted [Official
Gazette of the Republic of Serbia no. 34/2003],
and with its Amendments from 2006 [Official
Gazette of the Republic of Serbia no. 63/2006],
as of 1 January 2008, three separate funds for
pension and disability insurance ceased to exist,
their functions having been integrated into the
Pension and Disability Insurance Fund of the
Republic of Serbia (PIO Fund).

In accordance with Articles 70 and 71 of the
Law on Pension and Disability Insurance of 1972
[Official Gazette of the Republic of Serbia no.
51/1972], the Pension and Disability Insurance
Association was obliged to continuously
improve the protection of the insured and in
that sense empowered to decide on investing
surplus funds of the contributions, based on
the previously established plans and programs
adopted by the Association’s Assembly. The
possibilities for planning the construction,
reconstruction and adaptation of healthcare
centers for the rehabilitation of insured persons
were created thanks to the inflow of funds for
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the alimony of pensions being higher than
its outflow. In the conditions of accelerated
industrialization, the number of employees
was growing steadily. In the Republic of Serbia,
from 1952 to 1989, the number of employees
per 1000 inhabitants increased from 87 to 264
[Federal Statistical Office, 1986, 1990]. Owing
to the application of the pay-as-you-go (PAYG)
system, the funds raised by the contributions for
compulsory pension and disability insurance
exceeded the needs related to the financing of
pensions. During the 1970s and the first half of
the 1980s, the surplus contributions exceeding
the needs of pension funding were the result of
arelatively favorable coefficient of dependency,
showing the ratio of the number of employees
who paid contributions for compulsory pension
and disability insurance and the number of
pensioners whose pensions were financed by
these funds. At the beginning of the 1970s,
the ratio of the number of employees and the
number of pensioners was 3.5: 1. This ratio
endured until the mid-1980s, with a gradual
deterioration, standing at 2.5: 1 in the early
1990’s [Petrakovi¢, 2007]. Starting from the
1990s, the pension and disability insurance
contributions were no longer enough to finance
the pensions, so they had to be partly financed
from the central government budget.

During the 1970s and 1980s, the construction
of facilities of specialized hospitals and
rehabilitation  centers, medical centers,
gerontology institutions, specialized schools
for the disabled children, water supply and
sewerage facilities and protective workshops for
the employment of the disabled persons were
financed by the surpluses of the contributions for
compulsory pension and disability insurance.
In sum, the value of these capital investments,
converted into 2011 prices, has been estimated
at several billion EUR. Specifically, the value of
capital investments in the construction of facilities
of specialized hospitals and rehabilitation
centers in the spa areas has been estimated at
around EUR 500 million [Working Group for the
Pension Fund Restructuring, 2012].

The institutions of the Republic of Serbia
- the legal predecessors of the PIO Fund have
invested the surpluses of the contributions for
compulsory insurance in the construction of
rehabilitation centers, in accordance with the
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Sto je, krajem 1980-ih, Republicka samoupravna
interesna zajednica penzijskog i invalidskog
da
finansiranje njihove izgradnje. Finasiranje

osiguranja bila prinudena zaustavi
ovih objekata je bilo zaustavljeno Zakonom o
privremenoj zabrani raspolaganja drustvenim
sredstvima za mneprivredne i neproizvodne
investicije u drugom polugodistu 1986. godineiu
1987. godini [Sluzbeni list SFR] br. 034/1986]. Na
taj nacin je bila prekinuta realizacija programa
stvaranja materijalne osnove za prevenciju
invalidnosti i rehabilitaciju radnika. Ovaj zakon
je bio donet u sklopu mera smanjivanja javne
potrosnje kao uslova za prevazilazenje tada
tesko narusene makroekonomske stabilnosti u

zemlji [Gnjatovic, 2007].

Problem definisanja oblika svojine
na RH centrima u procesu vlasnicke
transformacije

Proces vlasnicke transformacije u Republici
Srbiji traje vec tri decenije i jos uvek nije dovrsen.
Kao sto je to bio slucaj i u drugim ekonomijama
u tranziciji, pracen je mnogim nedoumicama i
lutanjima institucionalnog karaktera [Sukharev,
2015]. Ovaj proces je zapoceo u periodu
1988-1990, na osnovu saveznog Zakona o
preduzed¢ima [Sluzbeni list SFR], br. 77/1988,
40/1989, 46/1990, 61/1990] i saveznog Zakona
o drustvenom kapitalu [Sluzbeni list SFR], br.
84/1989, 46/1990]. Zakonom o preduzeéima, bila
je otvorena mogucénost osnivanja preduzeca u
drustvenoj, zadruznoj, privatnoj, mesovitoj i
drzavnoj svojini. Svi ovi oblici svojine bili su
zajamceni c¢lanom 56. Ustava Repulike Srbije
[Sluzbeni glasnik Republike Srbije, br. 1/1990].

Savezni zakon o drustvenom kapitalu
bio je u primeni do sredine 1991, kada je bila
onemogucena njegova dalja operacionalizacija
usled drzavno -politicke krize. Proces
transformacije drustvene svojine bio je tada
nastavljen na osnovu republickog Zakona o
uslovima i postupku pretvaranja drustvene
svojine u druge oblike svojine [Sluzbeni
glasnik Republike Srbije, br. 48/1991, 48/1994,
51/1994]. Ovim zakonom, Republika Srbija se
opredelila za dalju koegzistenciju drustvene
sa ostalim oblicima svojine. Privatizacija
drustvene svojine primarno se zasnivala na
modelu delimi¢ne privatizacije izdavanjem
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internih deonica radi dokapitalizacije i
prodaje preduzeca zaposlenima. O delimi¢noj
privatizaciji odlucivali su autonomno zaposleni
u preduzeéima.

Zakonom o sredstvima u svojini Republike
Srbije [Sluzbeni glasnik Republike Srbije, br.
53/1995,54/1996,32/1997], konstituiSe se drzavna
svojina ,nad prirodnim bogatstvima, dobrima
u opstoj upotrebi, sredstvima drzavnih organa i
organizacija i organa teritorijalnih jedinica, kao
i nad sredstvima javnih preduzeca i ustanova
¢iji je osnivac Republika ili teritorijalne jedinice,
osim nad sredstvima koja koriste organizacije

“

obaveznog socijalnog osiguranja.” Mogude
je zakljuciti da je, upotrebljavaju¢i ovakvu
formulaciju, zakonodavac iz obuhvata drzavne
imovine izri¢ito izostavio imovinu koju je
koristio PIO Fond i potvrdio da ona ostaje u
drustvenoj svojini.

Nakon donosenja Zakona o sredstvima
u svojini Republike Srbije 1995. godine,
sve ustanove zdravstvenog sistema bile su
preimenovane iz drustvenog u drzavno
vlasnistvo, tako Sto je Republika Srbija
na njima uknjizila pravo svojine u javnim
knjigama. Medu ovim ustanovama nasli su
se i rehabilitacioni centri locirani u banjskim
i klimatskim mestima, bez obzira na to $to su
pomenutim zakonom iz obuhvata drzavne
svojine bila izostavljena sredstva koja su
koristile organizacije obaveznog socijalnog
osiguranja.

Privatizacija drustvene svojine, koja se
zasnivala na emitovanju internih deonica, de
facto je bila izvrSena besplatno. U uslovima
visoke inflacije tokom 1992. i hiperinflacije 1993,
kupci deonica su bili stimulisani da isplate dug
u celini pre njegove obavezne revalorizacije
koja je zakonom bila predvidena na kraju
svake kalendarske godine. Na taj nacin, bila je
ostvarena velika duznicka dobit na strani kupaca
deonica, a preduzeca prodavana u bescenje.
Zbog toga je izvrsena revizija svih privatizacija,
retroaktivno, od 1. januara 1990. godine.

Da bi
privatizacije, tokom 1997. godine usvojen je

se obnovio i ubrzao proces
Zakon o svojinskoj transformaciji [Sluzbeni
list SR], br. 29/1997]. Na osnovu ovog zakona,
omogucena je privatizacija pravnih subjekata
kako u drustvenoj tako i u drZzavnoj svojini.
Uspesna preduzeca u drustvenoj ili meSovitoj
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programs for improving the material conditions
for prevention, rehabilitation and disability
protection of the insured. The construction of
rehabilitation centers belonged to the category
of non-productive investments that were under
the jurisdiction of the institutions at the federal
units’ level. In this regard, it can be concluded
that in the domain of financing capital
investments in the spa areas, the institutions of
the Republic of Serbia - the legal predecessors
of the PIO Fund functioned as a kind of federal
social funds of non-productive investments for
special purposes.

the
investments, there are some unfinished and

In addition to realized capital
abandoned facilities at the spa and climatic
sites today because, in the late 1980s, the
Republic Self-Management Association of
Pension and Disability Insurance was forced to
stop funding their construction. The financing
of these facilities was stopped by the Law on
Temporary Prohibition of Disposal of Social
Assets for Non-Industrial and Non-Productive
Investments in the Second Half of 1986 and in
1987 [Official Gazette of SFRY no. 034/1986].
Thereby, the realization of the program of
creating a material basis for the prevention of
disability and rehabilitation of workers was
interrupted. This law was adopted as a measure
of reducing public spending as the condition
for overcoming the seriously disturbed
macroeconomic stability in the country at the

time [Gnjatovi¢, 2007].

The Problem of Defining the Form
of Property of the Rehabilitation
Centers in the Ownership
Transformation Process

The process of ownership transformation
in the Republic of Serbia lasts for three
decades and has not yet been completed. As
was the case in other transition economies, it
has been accompanied by many dilemmas
and ambiguities of institutional character
[Sukharev, 2015]. This process started in the
period from 1988 to 1990, based on the federal
Law on Enterprises [Official Gazette of SFRY,
no. 77/1988, 40/1989, 46/1990, 61/1990] and the
Federal Law on Social Capital [Official Gazette
of SFRY, no. 84/1989, 46/1990]. The Law on
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Enterprises gave the possibility of establishing
a company in the social, cooperative, private,
mixed and state ownership. All these forms of
ownership were guaranteed by Article 56 of the
Constitution of the Republic of Serbia [Official
Gazette of the Republic of Serbia, no. 1, 1990].

TheFederal Law on Social Capital wasin force
until mid-1991, when its further enforcement
was interrupted by the political crisis. The
process of social ownership transformation
in the Republic of Serbia was then continued
on the basis of the Law on the Conditions and
Procedure for Transforming Social Ownership
into Other Forms of Ownership [Official
Gazette of the Republic of Serbia, no. 48/1991,
48/1994, 51/1994]. By this law, the Republic of
Serbia opted for further coexistence of social
ownership with other forms of ownership.
The privatization of social ownership was
primarily based on the partial privatization
model by means of issuing internal shares for
recapitalization and selling companies to the
employees. Those employed in the enterprises
were the ones who decided autonomously on
the partial privatization.

The Law on Assets in the Property of
the Republic of Serbia [Official Gazette of
the Republic of Serbia, no. 53/1995, 54/1996,
32/1997], constitutes state ownership "over
natural resources, goods in general use, means
of state authorities and organizations and
authorities of territorial units, as well as funds
of public enterprises and institutions founded
by the State or territorial units, except for funds
used by the organizations of compulsory social
security.” It can be concluded that, using this
formulation, the legislator explicitly exempted
the assets used by the Pension Fund from the
scope of the state property and confirmed that
those assets remain to be socially owned.

After the adoption of the 1995 Law on
Assets in the Property of the Republic of Serbia,
all institutions of the healthcare system were
renamed from social to state property, and the
Republic of Serbia registered ownership over
them in the public books. These institutions
also included rehabilitation centers located in
spa and climatic sites, despite the fact that the
aforementioned law left out the funds used by
compulsory social security organizations from
the scope of the state property.
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(drustvenoj i privatnoj) svojini odlucivala
su autonomno o eventualnoj privatizaciji
dok se
privatizacija tzv. velikih drustvenih preduzeca

neprivatizovanog dela kapitala,
odvijala prema posebnom programu Vlade
Republike Srbije [Puricin, 1997]. Odluku o
privatizaciji javnih preduzeca i ustanova koje
su vec bile podrzavljene na osnovu Zakona o
sredstvima u svojini Republike Srbije iz 1995.
godine, donosila je Vlada Republike Srbije kao
njihov vlasnik.

Privatizacija, koja se pretezno odvijala po
modelu podele besplatnih akcija zaposlenima i
prodaji akcija po povlasé¢enoj ceni prvenstveno
zaposlenima a zatim i Sirem krugu
zainteresovanih gradana, dala je relativho
skromne rezultate. Interesovanje za ovaj model
privatizacije je bilo kratkotrajno zato Sto se
§irio jaz izmedu zvani¢nog kursa dinara koji
je primenjivan u vrednovanju akcija i realnog
deviznog kursa [Draskovi¢, 2010; I. Vujacié, J.
P. Vujaci¢, 2011].

U nameri da se wubrza vlasnicka
transformacija, usvojen je 2001. godine Zakon o
privatizaciji [Sluzbeni glasnik Republike Srbije,
br. 38/2001] kojim je bila propisana privatizacija
kapitala u drustvenoj i drzavnoj svojini. Ovim
zakonom, u privredni sistem Republike Srbije
uveden je pojam “subjekata privatizacije”. Tim
pojmom bila su obuhvadena sva preduzeca
u drustvenoj i meSovitoj (druStvenoj i
privatnoj) svojini kao i ona preduzeca i
ustanove u drzavnom vlasnistvu za koje bi
bila doneta odluka da budu privatizovane.
Bilo je predvideno da se proces privatizacije
zavrsi u roku od Cetiri godine. Utemeljen na
filozofiji da su privatna preduzeca po definiciji
efikasnija od drustvenih i drzavnih, ovaj zakon
je u privredni sistem Republike Srbije uveo
princip obaveznosti privatizacije drustvenih
preduzeca [Draskovi¢, 2010]. Sva drustvena
preduzeca postala su ,subjekti privatizacije”
iako je na snazi jos uvek bio Ustav iz 1990.
godine koji je jamcio drustvenu svojinu. Tek
Ustavom iz 2006. godine [Sluzbeni glasnik
Republike Srbije, br. 98/2006] drustvena svojina
je u formalno-pravnom smislu bila ukinuta.
Naime, ¢lan 86. Ustava Republike Srbije iz
2006. godine ne prepoznaje drustvenu svojinu,
ve¢ samo privatnu, zadruznu i javnu svojinu.

Pojmom javne svojine su obuhvacena prava
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svojine drzave (Republike Srbije), prava svojine
autonomne pokrajine i prava svojine jedinica
lokalne samouprave [Clan 86. Ustava Republike
Srbije, 2006]. Drustvena svojina se u ovom ¢lanu
Ustava pominje utoliko $to se nalaze njeno
pretvaranje u privatnu svojinu ,,pod uslovima,
nanacin i u rokovima predvidenim zakonom.”

Proces vlasnicke transformacije nije
zavrSen u prvobitno predvidenom roku od
Cetiri godine, a sam Zakon o privatizaciji
iz 2001. godine bio je u primeni do 2014.
godine. DozZiveo je mnogobrojne izmene i
dopune [Sluzbeni glasnik Republike Srbije, br.
18/2003, 45/2005, 123/2007, 30/2010, 93/2012,
119/2012 i 51/2014]. Ovim zakonom, bilo je
ukinuto radnicko deonicarstvo, a vlasnicka
transformacija ,subjekata privatizacije” se
bazirala na prodaji preduzeca u drustvenoj i
drzavnoj svojini posredstvom javnog tendera
ili javne licitacije. Javni tender, kao metod
prodaje drustvenog i drzavnog kapitala
odnosno imovine prikupljanjem najpovoljnije
ponude, primenjivan je kod vecih, strateski
vaznih preduzeca, sa ve¢im brojem zaposlenih
radnika, gde je od posebnog znacaja bila
socijalna komponenta. Javnu aukciju, kao metod
privatizacije preduzeca javnim nadmetanjem
kupaca u skladu sa unapred utvrdenim
uslovima prodaje, sprovodila je Agencija
za privatizaciju. Agencija za privatizaciju je
odobravala program privatizacije, pripremala
aukciju, objavljivala javni poziv za ucesce
na aukciji i imenovala Komisiju za aukciju.
Kupci su mogli biti domaca i strana pravna i
fizicka lica, ukljucujudi i zaposlene ili grupe
zaposlenih u preduzecu koje se privatizuje.
Kupac preduzeca postajao bi onaj koji bi prvi
ponudio najvisu cenu. Upravo ovakav model
privatizacije trebalo je da bude primenjen na
dvanaest banjskih RH centara kada su odlukom
Vlade Republike Srbije 2008. godine postali
,,subjekti privatizacije”.

U vreme vazenja Zakona o privatizaciji iz
2001. godine, usvojen je i Zakon o javnoj svojini
[Sluzbeni glasnik Republike Srbije, br. 72/2011],
sa kojim je prestalo vazenje Zakona o sredstvima
u svojini Republike Srbije iz 1995. godine. U
skladu sa Ustavom Republike Srbije iz 2006.
godine, Zakonom ojavnojsvojiniiz 2011. godine
uvedena su tri oblika javne svojine: drzavna
(Republike Srbije), pokrajinska i opstinska
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The privatization of the social property,
which was based on the issuing of internal
shares, was de facto conducted free of charge.
In conditions of high inflation in 1992 and
hyperinflation in 1993, shareholders were
stimulated to pay off the total debt before its
obligatory revaluation, which was legally
prescribed at the end of each calendar year.
Thereby, large gains were made on the part of
the buyers of the shares, while the enterprises
were sold for nothing. Therefore, the revision of
all privatizations was carried out, retroactively,
since 1 January 1990.

In order to restore and accelerate the
privatization process, the Law on Ownership
Transformation was adopted in 1997 [Official
Gazette of FRY, no. 29/1997]. This law enabled the
privatization of legal entities in both social and
state ownership. Successful enterprises in social
or mixed (social and private) ownership decided
autonomously on the possible privatization of
non-privatized capital, while the privatization
of the so-called large social enterprises took
place according to the special program of the
Government of the Republic of Serbia [Duricin,
1997]. The decisions on the potential privatization
of public companies and institutions that were
already nationalized on the basis of the 1995
Law on Assets in the Property of the Republic
of Serbia were made by the Government of the
Republic of Serbia as their owner.

The
according to the model of distributing the

privatization, mostly conducted
shares to the employees and selling them at a
preferential price primarily to the employees
and then to a wider circle of interested citizens,
yielded relatively modest results. The interest in
this privatization model was short-lived due to
the increasing gap between the official exchange
rate of the dinar that was applied in the valuation
of shares and the real exchange rate [Draskovic,
2010; L. Vyjaci¢, J.P. Vyjacic, 2011].

With theintention toaccelerate the ownership
transformation, the Law on Privatization was
adopted in 2001 [Official Gazette of the Republic
of Serbia, no. 38/2001], which prescribed the
privatization of socially owned and state
owned capital. This law introduced the term
"privatization entities" into the economic
system of the Republic of Serbia. This concept
covered all companies in the social and mixed
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(social and private) ownership, as well as
those state-owned enterprises and institutions
that would undergo privatization according
to the relevant decision. The privatization
process was planned to be completed within
four years. Based on the philosophy that the
privately-owned enterprises by definition
are more effective than the socially-owned
and state-owned ones, this law introduced
the principle of mandatory privatization of
socially-owned enterprises into the economic
system of the Republic of Serbia [Draskovic,
2010]. All socially-owned enterprises became
"privatization entities", although the 1990
Constitution, which guaranteed the existence
of social property, was still in force. It was not
until the Constitution of 2006 [Official Gazette
of the Republic of Serbia, no. 98/2006] that
social ownership was abolished in the formal
and legal sense. Namely, Article 86 of the 2006
Constitution of the Republic of Serbia does not
recognize social property, but only private,
cooperative and public property. The concept
of public property includes the ownership
rights of the State (the Republic of Serbia),
the ownership rights of autonomous province
and the ownership rights of local communities
[Article 86 of the Constitution of the Republic
of Serbia, 2006]. Social property is mentioned
in this article of the Constitution insofar as its
transformation into private property is required
"under the conditions, in the manner and within
the deadlines stipulated by the law".

The ownership transformation process was
not completed in the originally anticipated four-
year period, and the 2001 Law on Privatization
was in force until 2014. Meanwhile, this law
underwent numerous amendments [Official
Gazette of the Republic of Serbia 18/2003,
45/2005, 123/2007, 30/2010, 93/2012, 119/2012,
51/2014]. By this law, the insider employee
privatization was abolished, and the ownership
transformation of the "privatization entities"
was based on the sale of socially-owned and
state-owned enterprises through a public
tender or public bidding. The public tender,
as a method of selling socially-owned and
state-owned capital or assets by collecting
the most favorable bid, was applied in larger,
strategically important enterprises, with a
larger number of employees, where the social
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odnosno gradska. Clanom 3. Zakona definisano
je da se ,javnom svojinom ne smatraju stvari
organizacija obaveznog socijalnog osiguranja”.
Dakle, i ovim zakonom, kao i Zakonom o
sredstvima u svojini Republike Srbije iz 1995.
godine, imovina PIO Fonda bila je izuzeta iz
obuhvata drzavne imovine. Razlika je postojala
samo u domenu definisanja ovlasc¢enja titulara
prava svojine. Naime, za razliku od resSenja u
Zakonu o sredstvima u svojini Republike Srbije
iz 1995. godine, gde se govori o organizacijama
obaveznog socijanog osiguranja kao o
korisnicima sredstava koja ne ulaze u obuhvat
drzavne svojine, Zakonom o javnoj svojini iz
2011. godine organizacije obaveznog socijalnog
osiguranja se tretiraju kao vlasnici sredstava
koja ne ulaze u obuhvat drzavne svojine. Jer,
u ¢lanu 3. Zakona o javnoj svojini, ne pominje
se vise pravo korisc¢enja koje je bilo osnovno
ovlaséenje u rezimu drustvene svojine vec se
kaze da se javnom svojinom ne smatraju stvari
organizacija obaveznog socijalnog osiguranja. Tako
je PIO Fondu posredno bilo prvi put zakonom
priznato pravo titulara svojine.

Kontroverze oko privatizacije
banjskih RH centara

Nakon usvajanja Zakona o sredstvima u
svojini Republike Srbije 1995. godine, banjski
RH centri su nastavili da funkcionisu kao
deo mreze zdravstvenih ustanova, samo ne
viSe u drustvenoj ve¢ u drzavnoj svojini. Do
2006. godine, kada su se u sredstvima javnog
informisanja pojavile najave o tome da se
priprema masovna privatizacija specijalnih
bolnica i zavoda za rehabilitaciju, podrzavljenje
ovih specijalizovanih zdravstvenih ustanova
nije bilo osporavano.

O masovnoj privatizaciji rehabilitacionih
centara u banjama i klimatskim mestima Srbije
pocelo je da se govori u sklopu realizacije mera
racionalizacije zdravstva koje se tokom 1990-
ih i 2000-ih suocilo sa problemom nedostatka
finansijskih sredstava. U vremenu od 1990. do
2000. godine, posteljni fond u rehabilitacionim
centrima koje priznaje da finansira Ministartsvo
zdravlja bio je redukovan sa 7000 na 4000, da
bi 2006. godine, realizacijom Uredbe o planu
mreze zdravstvenih ustanova [Sluzbeni glasnik
Republike Srbije, br. 046, 2006] ovaj fond bio
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sveden na 3500 postelja. Komisija za fizikalnu
medicinu i rehabilitaciju i balneoklimatologiju
Ministarstva zdravlja je tada upozorila da
bi svaka dalja redukcija posteljnog fonda
finansiranog iz Fonda zdravstva Srbije “ugrozila
prava svih grupa ljudi sa invaliditetom
na principima punog ucesca, jednakosti u
mogucnosti pristupa rehabilitaciji onih kojima
je potrebna” [Komisija za fizikalnu medicinu i
rehabilitaciju i balneoklimatologiju, 2007].

Tokom realizacije pomenute Uredbe, iz
Ministarstva zdravlja usledilo je objasnjenje
da ¢e problem viska kapaciteta u banjskim
rehabilitacionim centrima biti prevaziden
sprovodenjem postupka privatizacije ovih
ustanova [Dnevni list , Politika”, 15.12.2007].
O tome kako sprovesti postupak privatizacije,
struéno misljenje tada je dala Republicka
komisija za fizikalnu medicinu i rehabilitaciju i
balneoklimatologiju, u dokumentu pod nazivom
Prilog drzavnoj strategiji privatizacije zdravstvenih
ustanova u oblasti fizikalne medicine i rehabilitacije
[2007]. U ovom dokumentu je, izmedu ostalog,
istaknuto da je neophodno da banjska lecilista
sacuvaju svoju osnovnu funkciju rehabilitacionih
centara, da je moguca privatizacija samo onih
banjskih leciliSta koja nisu specijalizovana
za rehabilitaciju i lecenje teskih bolesnika i
da ,drzava mora usloviti kupca drzavnom
strategijom privatizacije zdravstvenih ustanova
u oblasti fizikalne medicine i rehabilitacije”.
Medutim, ovakva drzavna strategija nije bila
sacinjena, tako da se o strateskim opredeljenjima
vezanim za ciljeve i pravce privatizacije banjskih
rehabilitacionih centara moglo saznati samo iz
sporadicnih izjava Agencije za privatizaciju.
Jedna od takvih izjava bila je na tragu misljenja
Republicke komisije za fizikalnu medicinu i
rehabilitaciju i balneoklimatologiju, jer je receno
da “centri u kojima se lece teski bolesnici nece biti
nudeni na prodaju” [Dnevni list “Glas javnosti”,
26.9.2007].

Suprotstavljaju¢i se misljenju da problem
viska kapaciteta u banjskim rehabilitacionim
treba
privatizacije, PIO Fond je pokrenuo 29 sudskih

centrima reSavati kroz postupke
sporova radi dokazivanja da su banjski
rehabilitacioni centri svojina Fonda, odnosno da
nisu u drzavnom vlasnistvu pa ih zato Republika
Srbija ne moze privatizovati. Prvi sudski sporovi

su bili pokrenuti 2007. godine, odmah nakon sto
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component was of particular importance.
Public auction, as a method of privatization in
accordance with the pre-determined conditions
of sale, was carried out by the Privatization
Agency. The Privatization Agency approved
the privatization program, prepared the
auction, announced a public invitation to
participate in the auction and appointed an
auction commission. Buyers could be domestic
and foreign, legal entities or natural persons,
including employees or groups of employees
in the privatized enterprise. The buyer of the
enterprise was the one who first offered the
highest price. It is this kind of a privatization
model that was supposed to be applied to
the twelve spa rehabilitation centers when, in
2008, the Government of the Republic of Serbia
proclaimed them “privatization entities”.

While the 2001 Law on Privatization was in
force, the Law on Public Property was adopted
[Official Gazette of the Republic of Serbia, no.
72/2011], superseding the 1995 Law on Assets
in the Property of the Republic of Serbia. In
accordance with the 2006 Constitution of the
Republic of Serbia, the 2011 Law on Public
Property introduced three forms of public
property: the property of the State (the Republic
of Serbia), the property of autonomous provinces
and the property of local communities. Article
3 of this Law defines that "the organization of
compulsory social security is not considered
a public property". Thus, this law, as well as
the 1995 Law on Assets in the Property of the
Republic of Serbia, exempted the assets of
the Pension Fund from the scope of the state
property. The difference existed only in the
domain of defining the title holder.

Namely, unlike the stipulation of the 1995
Law on Assets in the Property of the Republic
of Serbia, which referred to the organizations
of compulsory social insurance as the users of
funds that were not included in the coverage
of the state property, the 2011 Law on
Public Property treated the organizations of
compulsory social insurance as the owners of the
estate that was exempted from the coverage of
the state property. This because Article 3 of the
2011 Law on Public Property no longer contains
the reference to the right of usage which was the
basic power in the regime of social property, but
it says instead that the assets of the organizations
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of compulsory social security are not considered
public property. Thus, the power of the PIO
Fund as the title holder was for the first time

indirectly recognized by the law.

Controversies Concerning
the Privatization of the Spa
Rehabilitation Centers

After the adoption of the 1995 Law on Assets
in the Property of the Republic of Serbia, the
spa rehabilitation centers continued to operate
within the network of medical healthcare
institutions, not any more as socially-owned
but as state-owned property. Until 2006, when
the media information on the preparations
for mass privatization of the spa centers
appeared, the transition of these specialized
healthcare institutions to state ownership was
not questioned.

The mass privatization of rehabilitation
centers in spa and climatic sites of Serbia began
to be addressed as part of the implementation
of healthcare rationalization measures. During
the 1990s and the 2000s, the healthcare was
faced with the lack of financial resources. In the
period from 1990 to 2000, the number of beds
in rehabilitation centers admittedly financed by
the Ministry of Health was reduced from 7,000
to 4,000, while in 2006, after the implementation
of the Decree on the Plan of the Healthcare
Institutions Network [Official Gazette of the
Republic of Serbia, no. 046, 2006] this number
was reduced to 3,500 beds. The Commission
for Physical Medicine and Rehabilitation and
Balneoclimatology of the Ministry of Health
then warned that any further reduction of
the number of beds financed by the Health
Fund of Serbia "would endanger the rights
of all groups of people with disabilities on
the principles of full participation, equality
in access to rehabilitation of those who need
it" [Commission for Physical Medicine and
Rehabilitation and Balneoclimatology, 2007].

During the implementation of the said
regulation, the Ministry of Health gave
the explanation that the problem of excess
capacity in spa rehabilitation centers would be
overcome by implementing the privatization of
these institutions [Daily newspaper "Politika",
December 15, 2007]. On how to conduct the
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je Ministarstvo zdravlja putem sredstava javnog
informisanja iniciralo privatizaciju.

Ministarstvo ekonomije i regionalnog
razvoja, tada zaduZeno za privatizaciju,
je 16. januara 2008. godine uputilo Vladi
Republike Srbije predlog privatizacije dvanaest
rehabilitacionih centara (Tabela 1). Ovaj predlog
je Vlada prihvatila 21. februara 2008. godine

[Sluzbeni glasnik Republike Srbije br. 022/2008].

Tabela 1 Specijalne bolnice i zavodi za
rehabilitaciju, proglaseni , subjektima
privatizacije” 2008. godine

Specijalne bolnicei | Banjsko ili klimatsko

zavodi za rehabilitaciju mesto
,Gejzir” Sijerinska Banja
,Sokobanja” Soko Banja
,,Zlatibor” éajetina
,Vranjska Banja” Vranjska Banja
,,Niska Banja” Niska Banja
,Ribarska Banja” Ribarska Banja
,Banja Koviljaca” Banja Koviljaca
,Bujanovac” Bujanovacka Banja
JTermal” Banja Vrdnik
,Zubor” Kur$umlijska Banja
,Merkur” Vrnjacka Banja
,Zlatar” Nova Varos

Izvor: Sluzbeni glasnik Republike Srbije, br. 022/2008.

Da bi se obustavili sudski sporovi, Vlada
Republike Srbije je, zatim, inicirala vansudsko
reSenje. Vlada je preporucila Ministarstvu za
ekonomiju i regionalni razvoj da pre pokretanja
sa PIO Fondom
sporazumno uredi pitanje prava svojine

postupka privatizacije,

na nepokretnostima dvanaest banjskih RH
centara, proglasenih , subjektima privatizacije”
[Radna grupa za restrukturiranje PIO Fonda,
2012]. Do sporazuma, medutim, nije doslo. Od
tada, ovi RH centri su poslovali, sa razli¢itom
uspesnoscu, u uslovima imovinsko-pravne
nesigurnosti zbog neizvesnosti o tome da li
¢e i kada biti sproveden postupak njihove
privatizacije.

Prvenstveno u nameri da se stvore uslovi za
ekonomski razvoj i ocuva socijalna stabilnost
kroz otvaranje novih ili ocuvanje postoje¢ih
radnih mesta, 2014. godine je usvojen novi
Zakon o privatizaciji [Sluzbeni glasnik
Republike Srbije, br. 83/2014, 46/2015, 112/2015
i20/2016]. Clanom 36 (s2) ovog zakona, ukinuta
je Agencija za privatizaciju, a njene poslove
je od 1.2.2016. godine preuzela Agencija za
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vodenje sporova u postupku privatizacije.
Dakle, Agencija za privatizaciju je aktivno
funkcionisala do 31.1.2016. godine.

Zakon o privatizaciji iz 2014. godine
omogucio je domacim i stranim investitorima
i strateSkim partnerima da ucestvuju u
privatizaciji preostalog drustvenog i javnog
kapitala i imovine ,subjekata privatizacije”.
Privatizacija se sprovodi modelima prodaje
imovine, strateskim

kapitala, prodaje

partnerstvom i prenosom kapitala bez
naknade. Prodaja kapitala i imovine, kao i
ulazenje u strateSko partnerstvo vrsi se javnim
prikupljanjem ponuda dok prenos kapitala
bez naknade podrazumeva prenos kapitala
zaposlenima ili strateSkim investitorima, u
skladu sa zakonskim reSenjima vezanim za
privlacenje direktnih investicija [Gnjatovic,
2016].

Zakonom o privatizaciji iz 2014. godine,
banjski rehabilitacioni centri nisu bili iskljuceni
iz procesa vlasnicke transformacije. Zbog toga je
Agencija za privatizaciju zakljucila da postupak
njihove privatizacije treba da bude sproveden
u skladu sa odredbama ovog zakona [Agenciija
za privatizaciju, 2015]. Posle prestanka rada
Agencije, Ministarstvo privrede Republike
Srbije, sada zaduzeno za privatizaciju, je
prihvatilo ovakvo stanoviste, pa su specijalne
bolnice i zavodi za rehabilitaciju nastavili
da figuriraju kao ,subjekti privatizacije”
[Ministarstvo privrede, 2018].

Bespovratna novcana ulaganja kao
pravni osnov za utvrdenje prava
svojine

Pravni osnov za tuzbe protiv drzave PIO
Fond je nasao u Zakonu o sredstvima u svojini
Republike Srbije iz 1995, odnosno Zakonu
0 javnoj svojini iz 2011. godine, kojima su
stredstva organizacija obaveznog socijalnog
osiguranja bila izuzeta iz obuhvata drzavne
svojine. Samim tim, PIO Fond je odluke o
uknjizbi rehabilitacionih centara kao ustanova
Srbije
nezakonitim. Pravni osnov za dokazivanje prava

u vlasnistvu Republike smatrao
svojine na ovim nepokretnostima PIO Fond je
nasao u ovlas¢enjima koja su ve¢ pomenutim
¢lanovima 70. i 71. Zakona o penzijskom i
invalidskom osiguranju iz 1972. godine bila data
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privatization process, expert opinion was then
given by the Commission for Physical Medicine
and Rehabilitation and Balneoclimatology of
the Ministry of Health, in a document entitled
Contribution to the State Strategy for Privatization
of Healthcare Institutions in the Field of Physical
Medicine and Rehabilitation [2007]. This
document, among other things, emphasized
that it was necessary for spa health resorts to
preserve their basic function of rehabilitation
centers, that it was possible to privatize only
those spa centers that were not specialized
for the rehabilitation and treatment of serious
patients, and that "the State must condition
the buyer to comply with the Strategy for
Privatization of Healthcare Institutions in the
Field of Physical Medicine and Rehabilitation."
However, such Strategy was not written, so
that the strategic framework related to the
goals and directions for the privatization of
the spa rehabilitation centers could be learned
about only from the sporadic statements of the
Privatization Agency. One of such statements
was in line with the opinion of the Commission
for Physical Medicine and Rehabilitation and
Balneoclimatology, as it said that "Centers in
which seriously ill patients are being treated
will not be offered for sale" [Daily newspaper
"Glas javnosti", September 26, 2007].

Contradicting to the opinion that the problem
of excess capacity in the spa rehabilitation
centers should be solved through privatization
procedures, the PIO Fund initiated 29 litigations
to prove that the spa rehabilitation centers are
property of the Fund, i.e. that they are not in the
state ownership and therefore the Republic of
Serbia cannot privatize them. The first litigations
were launched in 2007, immediately after
the Ministry of Health initiated privatization
through the media.

On 16 January 2008, the Ministry of
Economy and Regional Development, then in
charge of privatization, made a proposal to
the Government of the Republic of Serbia for
the privatization of twelve spa rehabilitation
centers (Table 1). This proposal was accepted by
the Government on 21 February 2008 [Official
Gazette of the Republic of Serbia no. 022/2008].
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Table 1 Specialized hospitals and
rehabilitation centers, proclaimed
"privatization entities" in 2008

Specialized hospitals . .
}Zmd rehabilitafion Spp8 aru?l AT

centers sites

, Gejzir” Sijerinska Banja

,,Sokobanja” Soko Banja

,Zlatibor” Cajetina

,Vranjska Banja” Vranjska Banja

,,Niska Banja” Niska Banja

,Ribarska Banja” Ribarska Banja

,,Banja Koviljaca”
,Bujanovac”

Banja Koviljaca
Bujanovacka Banja

,Termal” Banja Vrdnik
,,Zubor” Kur$umlijska Banja
,Merkur” Vrnjacka Banja
,Zlatar” Nova Varos

Source: Official Gazette of the Republic of Serbia, no. 022/2008

In order to suspend litigation, the Government
of the Republic of Serbia then initiated an out-of-
court settlement. The Government recommended
to the Ministry of Economy and Regional
Development, prior to setting on the privatization
procedure, to agree with the PIO Fund on the issue
of property rights over the facilities of the twelve spa
rehabilitation centers, proclaimed "privatization
entities" [Working Group for Restructuring of the
Pension Fund, 2012]. However, the agreement was
not reached. Since then, these rehabilitation centers
have been operating, with varying success, under
the conditions of insecurity regarding the property
rights due to uncertainty as to whether and when
the procedure of their privatization will be carried
out.

Primarily in the intention to create the
conditions for economic development and
preservesocial stability through the preservation
of existing jobs and the opening of new ones,
the new Law on Privatization was adopted in
2014 [Official Gazette of the Republic of Serbia,
no. 83/2014, 46/2015, 112/2015, 20/2016]. Article
36 (s2) of this Law abolished the Privatization
Agency, and as of 1 February 2016, its activities
have been taken over by the Agency for the
Settlement of Privatization Procedure Disputes.
Therefore, the Privatization Agency operated
actively until 31 January 2016.

The 2014 Privatization Law enabled domestic
and foreign investors and strategic partners to
participate in the privatization of the remaining
socially-owned and state-owned capital and
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njegovom pravnom prethodniku, Republickoj
zajednici penzijskog i invalidskog osiguranja,
da iz viskova doprinosa finansira unapredenje
materijalne osnove za zastitu osiguranika. PIO
Fond je nadleznim sudovima pruzio dokaze
o tome da su na osnovu ovih ovlascenja
sacinjavani srednjorocni planovi i programi
investicija u banjskim podrudjima, koji su bili
realizovani nakon $to bi ih usvojila Skupstina
zajednice. Takode, za svaku od planiranih
investicija, PIO Fond je podneo relevantnu
dokumentaciju o njenoj realizaciji [Radna grupa
za restrukturiranje PIO Fonda, 2012]. Dakle,
PIO Fond je ustvrdio da bi za utvrdenje prava
svojine na nepokretnostima specijalnih bolnica
i zavoda za rehabilitaciju sud trebalo da se
rukovodi ¢injenicom o tome ¢ijim su sredstvima
ove nepokretnosti bile gradene.

Drzava je odgovorila osporavanjem
argumentacije PIO Fonda o bespovratnim
novcanim ulaganjima kao osnovi za utvrdenje
prava svojine. Drzava nije negirala da su banjski
rehabilitacioni centri bili gradeni viskovima
doprinosa za penzijsko i invalidsko osiguranje.
Ono $to je za nju bilo sporno je ¢injenica da su
sredstva doprinosa bila ulagana bez obaveze
vra¢anja. Prema tvrdenju drzave, davanjem
bespovratnih sredstava, pravni prethodnici
PIO Fonda su ulazili u poslovni odnos koji
nije imao za cilj sticanje svojine [Dnevni list
,Vecernje novosti”, 19.3.2007]. Drugim recima,
drzava je bila na stanovistu da ulaganja bez
obaveze vracanja u izgradnju rehabilitacionih
centara iz sredstava doprinosa treba tretirati
kao poklonjena. Jasno je da su ovakvim
stanoviStem bile apstrahovane privredno-
sistemske specifi¢nosti finansiranja investicija
u okviru ekonomskog sistema zasnovanog na
nevlasnickom konceptu drustvene svojine. Jedna
od tih specificnosti je bila da drustvena pravna
lica nisu mogla, na osnovu pravnog posla, da
sticu svojinu, tako da u konkretnom slucaju nije
moglo biti ni poklonodavca niti poklonoprimca.

Nakon visegodisnjih sporenja, sve do najvisih
sudskih instanci, presude se donose u korist
tuzioca: PIO Fonda. Jednu takvu pravosnazno
konaénu presudu doneo je 22.1.2015. godine
Vrhovni kasacioni sud [Rev 295/2014, stvarno
pravo, utvrdenje prava svojine]. Ovom
presudom, PIO Fondu je priznato pravo
svojine na objektima konkretnog banjskog
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rehabilitaciononog centra po osnovu novcanih
ulaganja u njihovu izgradnju. U obrazlozenju
presude, posebno se navode specifi¢nosti ovih
novcanih ulaganja u okviru ekonomskog sistema
zasnovanog na drustvenoj svojini. Istice se da su
sredstva doprinosa bila trosena planski i imala
strogo namenski karakter. Takode, upucuje
se na odredbe Zakona o sredstvima u svojini
Republike Srbije iz 1995. godine i Zakona o
javnoj svojini iz 2011. godine, kojima se sredstva
organizacija obaveznog socijalnog osiguranja
izuzimaju iz obuhvata drzavne svojine.

U skladu sa zakonskim i
ovlaséenjima  SkupStina  zajednice  (pravnog
prethodnika tuZioca, prim. D. G.) je 15.07.1975.
godine donela Program razvoja i unapredenja

statutarnim

invalidske zastite i stvaranja materijalnih uslova za
prevenciju invalidnosti, rehabilitaciju i zaposljavanje
invalida rada u periodu od 1976. do 1980. godine.
Na osnovu odluke skupstine pravnog prethodnika
tuzioca zakljuéeni su posebni ugovori u kojima je
bilo navedeno da se novéana sredstava u opredeljenoj
visini dodeljuju bez obaveze vracanja, ali uz obavezu
da budu utrosena namenski sa posledicom da u
slucaju krenja te obaveza budu vracena zajedno sa
kamatom. Prema tome, ulaganje tuZiocevih novéanih
sredstava je izvrseno strogo namenski, iskljucivo
u cilju prevencije invalidnosti i rehabilitacije
tuzioCevih osiguranika.

... Prema utvrdenom i nespornom cinjenicnom
stanju sporni objekti izgradeni su iskljucivo uceséem
uloZenih tuziocevih sredstava ... UloZena sredstva
... predstavljaju sredstva tuZioCevih osiguranika u
smislu odredaba Zakona o penzijskom i invalidskom
osiguranju i Zakona o doprinosima za obavezno
socijalno osiguranje.

... Sredstva koja koriste organizacije obaveznog
socijalnog osiquranja, kao ni stvari stecene na osnovu
tih sredstava nisu mogli predstavljati sredstva
Republike Srbije, kako je to bilo izricito propisano
odredbom clana 1. tacka 2) podtacka (3) Zakona o
sredstvima u svojini Republike ... Odredbom ¢lana
3. stav 2. sada vazeceg Zakona o javnoj svojini, ... je
propisano da se pod javnom svojinom ne smatraju
stvari obaveznog socijalnog osiguranja.”

U presudi Vrhovnog kasacionog suda se
zakljucuje da je tuZzbeni zahtev PIO Fonda
osnovan u odnosu na pravo svojine na objektima
predmetnog banjskog rehabilitacionog centra,
imajuci u vidu poreklo namenski ulozenih i
iskorisc¢enih sredstava za njihovu izgradnju,
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assets of "privatization entities." Privatization is
carried out through the models of sale of capital,
sale of assets, strategic partnership and transfer
of capital free of charge. The sale of capital and
assets, as well as the engagement in a strategic
partnership, is carried out by the public
collection of offers, while the transfer of capital,
without compensation, entails the transfer of
capital to the employees or strategic investors,
in accordance with the legal provisions for
attracting direct investments [Gnjatovi¢, 2016].

The 2014 Privatization Law did not
exempt spa rehabilitation centers from the
ownership transformation process. Therefore,
the Privatization Agency concluded that the
procedure for their privatization should be
carried out in accordance with the provisions
of this Law [Privatization Agency, 2015]. After
the Agency ceased its operations, the Ministry
of Economy of the Republic of Serbia, now in
charge of privatization, accepted this position,
and specialized hospitals and rehabilitation
centers continued to be regarded as "privatization
entities" [Ministry of Economy, 2018].

Non-Refundable Investments as a
Legal Basis for Determining Property
Rights

The PIO Fund found the legal basis for
lawsuits against the State in the 1995 Law
on Assets in the Property of the Republic
of Serbia and the 2011 Law on Public
Property, according to which the assets of the
organizations for compulsory social insurance
were exempted from the coverage of the
state property. Consequently, the PIO Fund
considered the decisions on the registration
of rehabilitation centers in the public books
as the property of the Republic of Serbia to
be unlawful. The PIO Fund found the legal
basis for claiming the ownership over these
properties in the powers that were already
given to its legal predecessor, the Pension and
Disability Insurance Association, by the above
mentioned Articles 70 and 71 of the 1972 Law
on Pension and Disability Insurance, to finance
the improvement of the material basis for the
protection of the insured from the surpluses of
contributions. The PIO Fund provided evidence
to the competent courts that on the basis of these
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powers, medium-term plans and investment
programs in the spa areas were prepared and
implemented after they had been adopted by
the Association Assembly. Also, for each of the
planned investments, the PIO Fund submitted
relevant documentation on its implementation
[Working Group for Restructuring of the
Pension Fund, 2012]. Therefore, the PIO Fund
claimed thatin order to determine the ownership
rights over the facilities of specialized hospitals
and rehabilitation centers, the court should be
guided by the fact of whose assets were used to
build these facilities.

The State responded by challenging the
argument of the PIO Fund on non-refundable
funds for investments as a basis for determining
the property rights. The State did not deny that
spa rehabilitation centers were built using the
surpluses of contributions for pension and
disability insurance. The State, however, did find
it controversial that these contributions were
invested without the obligation of repayment.
According to the State’s claim, by granting
funds, the legal predecessors of the PIO Fund
entered into a business relationship that was
not aimed at acquiring ownership [Daily
newspaper "Vecernje Novosti", March 19, 2007].
In other words, the State was of the opinion that
investments in the construction of rehabilitation
centers, financed with the surpluses of the
contributions for compulsory pension insurance
without obligation to be repaid, should be
treated as donated. It is clear that such viewpoint
neglected the economic and systemic specificities
of investment financing within an economic
system based on a non-proprietary concept of
social property. One of these specificities was
that social legal entities could not, on the basis
of a legal transaction, acquire property, hence in
the specific case there could have been neither a
donor nor a donee.

After many years of legal disputes, up to
the highest judicial instances, the judgments
are being delivered in favor of the prosecutor:
the PIO Fund. One such final judgment was
delivered by the Supreme Court of Cassation
on 22 January 2015 [Rev 295/2014, property law,
determination of property rights]. Thisjudgment
granted the PIO Fund the property rights over
the facilities of a concrete spa rehabilitation
center based on the money invested in their
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kao i da je izgradnjom i koriSéenjem ovih
objekata ostvaren cilj prevencije invalidnosti i
rehabilitacije invalida.

Definisanjem strukture vlasnistva na
objektima banjskih RH centara pravosnaznim
presudama nadleznih sudova Republike
Srbije, konacno se sticu uslovi za odlucivanje
o svojinskoj transformaciji onih centara koji su

2008. proglaseni ,,subjektima privatizacije”.
Zakljucak

Odredivanjem titulara prava svojine i
utvrdivanjem strukture vlasniStva na banjskim
RH centrima prevazilaze se privredno-
sistemski problemi zbog kojih je godinama
bila

Pravosnaznim presudama nadleznih sudova

onemogucena njihova privatizacija.
PIO Fondu se priznaje pravo svojine na
objektima RH centara u procentu u kojem je
njihova izgradnja bila finansirana sredstvima
doprinosa za obavezno penzijsko i invalidsko
osiguranje. Kao titularu svojinskih prava na

ovim objektima, PIO Fondu je omoguceno da
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ucestvuje u donosenju odluka o pokretanju
postupaka njihove privatizacije.

Prvi javni poziv za prodaju jednog od
banjskih RH centara, koji su 2008. godine bili
proglaseni ,,subjektima privatizacije”, objavljen
je za banjski kompleks , Zubor” u Kur$umlijskoj
Banji. Ovaj poziv zajednicki su objavili 25.4.2018.
godine Republicka direkcija za imovinu i PIO
Fond, na osnovu Odluke Upravnog odbora
PIO Fonda od 16.3.2018. i Zaklju¢ka Vlade
od 19.4.2018. godine [Republicka direkcija
za imovinu, 2018]. U oglasu za prodaju
nepokretnosti ovog banjskog kompleksa,
navedeno je da se radi o objektima u javnoj
svojini Republike Srbije i svojini PIO Fonda.
Ocigledno je da su u ovom konkretnom slucaju
drzava i PIO Fond, kao titulari prava svojine,
postigli sporazum o medusobnim odnosima
vezanim za realizaciju prodaje nepokretnosti.
Nakon okoncanja sudskih sporova, ovakvi
sporazumi c¢e biti uslov za sprovodenje
postupaka privatizacije svih ostalih banjskih
RH centara - ,subjekata privatizacije”.
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construction. The reasoning of the judgment
particularly stressed the specificities of these
investments within the economic system based
on social property. It was pointed out that the
contribution funds were spent in a planned and
strictly dedicated manner. Also, the judgment
referred to the provisions of the 1995 Law on
Assets in the Property of the Republic of Serbia
and the 2011 Law on Public Property on the
basis of which the assets of the organizations
of compulsory social insurance were excluded
from the scope of the state property.

"In accordance with its legal and statutory powers,
on 15 July 1975, the Association’s Assembly (of the
legal predecessor of the Prosecutor, cf. D.G.), adopted
The Program of Development and Improvement of
Disability Protection and the Creation of Material
Conditions for the Prevention of Disability,
Rehabilitation and Employment of Disabled Workers
in the Period from 1976 to 1980. Pursuant to the
decision of the Assembly of the Prosecutor’s legal
predecessor, special contracts were concluded stating
that the funds in the defined amount were allocated
without obligation to return, but with the obligation to
be spent on purpose, with the consequence that, in the
event of violation of such obligations, they would be
returned together with the interest. Accordingly, the
prosecutor’s money was invested strictly for the sole
purpose of preventing disability and rehabilitation of
the prosecutors’ insurers.

... According to the established and undeniable
facts, the disputed facilities were built exclusively by
the participation of the invested prosecutor’s funds ...
Invested assets ... represent the assets of prosecutor’s
insurers in terms of the provisions of the Law on
Pension and Disability Insurance and the Law on
Contributions for Compulsory Social Insurance.

... Funds used by compulsory social security
organizations, as well as assets acquired on the
basis of these funds, could not represent the assets
of the Republic of Serbia, as explicitly provided for
by Article 1, paragraph 2, subparagraph (3) of the
Law on Assets in the Property of the Republic. ... By
virtue of Article 3, paragraph 2, of the current Law
on Public Property now in force,...it is stipulated that
the assets of compulsory social security organizations
are not considered as public property.”...

The judgment of the Supreme Court of
Cassation concludes that the claim of the PIO
Fund was founded in relation to the property
rights on the facilities of the respective spa
center, bearing in mind the origin of the funds
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invested and used for their construction, and that
by building and using these facilities the goal of
the prevention of disability and rehabilitation of
the disabled people had been met.

By defining the ownership structure of
the facilities of the spa rehabilitation centers
within the final judgments of the competent
courts of the Republic of Serbia, the conditions
for deciding on the ownership transformation
of those centers that were proclaimed
"privatization entities" were finally met.

Conclusion

By defining the property title holder and
determining the ownership structure of
the spa rehabilitation centers, the economic
and systemic problems which hindered the
privatization of these centers for years have
been overcome. According to the judgments
of the competent courts the PIO Fund has
been recognized as the property owner of
the facilities of the spa rehabilitation centers
in the percentage in which their construction
was financed by means of contributions for
compulsory pension and disability insurance.
As the property owner of these facilities, the
PIO Fund has been enabled to take part in
the decision-making process of initiating the
privatization procedures.

The first public call for the sale of one of the
spa rehabilitation centers, which were declared
"privatization entities" in 2008, was announced
for the spa center "Zubor" in Kursumlijska
Banja. This call was jointly announced on 25
April 2018 by the Property Directorate of the
Republic of Serbia and the PIO Fund, based on
the Decision of the Managing Board of the PIO
Fund as of 16 March 2018 and the Government
Conclusion as of 19 April 2018 [Property
Directorate, 2018]. The announcement for the
sale of this spa center facilities stated that these
are owned by the Republic of Serbia and the PIO
Fund. It is obvious that in this particular case,
the State and the PIO Fund, as the title holders
to the property, have reached an agreement on
their relations concerning the realization of the
real estate sale. After the completion of legal
disputes, such agreements will be a condition
for the implementation of the privatization
procedures for all other spa rehabilitation
centers, i.e. "privatization entities".
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