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ABSTRACT

Is it possible to address one of the most seri@mgers of the modern world, climate emergency,
before the European Court of Human Rights? Althatlighate change can potentially impair many of the
rights recognized by the European Convention on &uRights, there has not yet been any judgment on
this issue from the ECtHR. This article exploresdpportunities to use ECHR human rights law taioed
climate change’s effects. It discusses the relevafithe human rights framework in the subject enatt
illustrated with case law from the European CourHoiman Rights. The paper's main goal is to essabli
and explain the explicit link between climate chamgd human rights in relation to the corresponding
obligations of governments according to the staddaf the ECtHR jurisprudence.
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INTRODUCTION

In a desire to improve the quality of life, man Isadffishly and carelessly exploited natural resesirc
disturbing the natural balance by creating a numilissues that now endanger that same qualifigdét humans
[1]. In developed, industrial countries, there is 1.2kg waste per capita [2]. Climate change poses one of the
most significant threats to human survival [3]etdtture states that regional human rights systesgsponesent
the most adequate forum for individuals to confetates that fail to fulfil the obligation to prewéhe foreseeable
negative effects of climate change and ensuretiwgile affected by it have access to effective deag4]. In
the context of this statement, tiesearch question can be defined as follésvspossible to address the climate
emergency through the framework of the human rigfiaisdards established by tBeropean Convention on
Human Rights (ECHR)Even though the aim of the ECHR was not to qifetection against the risk climate
change poses to human rights, it is a “living insent” that must be interpreted in accordance thitpresent-
day condition [5].

The European Court of Human Rights (ECtHR) hasyabgiven any judgment in climate change cases.
Therefore, the paper will focus on identifying ilolesways to address these issues by providingalgsis of the
procedural and substantive aspects of the ECHRIhasnof the jurisprudence of the ECtHR. The §iesition will
discuss the procedural aspects to identify whedbgticants in climate change cases are likely Ifd foe
admissibility criterion outlined in Article 34. THellowing part will discuss whether a substantispect of the
ECHR is applicable to the risks arising from clienettange and identify relevant articles of the EGHRis matter.

In addition, the authors will examine the pendiages before the ECtHR related to climate change.

The main goal of the paper is to establish andaéxghe explicit link between climate change and
human rights in relation to the corresponding ailins of governments according to the standartiseof
ECtHR jurisprudence.
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PROCEDURAL REQUIREMENTS: IUS STANDI

The applicants must meet the "victim" criteria un@igicle 34 of the ECHR to have access to the BECtH
The victim requirement of Article 34 states thatrthis no room foactio popularisand that anyone, including
NGOs and groups of people, may submit a claim. Wewehe applicant must be personally affectedrby a
alleged breach of the ECHR rights or, as a potentizm, must be under a serious and imminentoidbeing
directly affected [6]. Since most climate damagehia moment remain to materialize, it seems ¢lams
may be submitted mostly by future or potentialimest which, according to the case law of the ECthie,
accepted only in highly exceptional circumstante$ight of this fact, it is quite challenging tafne climate
change issues in terms of victim requirements disase¢he jurisdiction or control over personsearitories
required by the ECtHR case law. On the contragylabk of time to prevent irreversible and dangeimate
change might justify complaints from potential aiuire victims, which could be determined by theHEFCbn
a case-to-case basis, considering the availabiligffective domestic remedies and the vulnerghilftthe
applicant in question to climate change [7].

SUBSTANTIVE ASPECT OF THE ECHR

The enjoyment of human rights can be consideredilestone in the development of regional
standards concerning environmental protection E8en though the human rights approach to climate
change has not been explicitly included in the ECHiR link between ECHR rights and the environment
has been recognized by the ECtHR and it may benebgquhto the violation of rights related to climate
change risks [9]. ECtHR has found that a numberiglits may be implicated in the context of
environmental degradation (Table 1).

Table 1: Examples of the relations between enviemtal degradation or risks and ECHR rights
according to the jurisprudence of the ECtHR (FaetttEnvironment and the ECHR 2022.)[29]

Article of the ECHF Envircnmental degradation/ri Judgement of the ECtF
Dangerous industrial activities agTrdea v Turkey
Article 2 of the ECHR — Right to life | Exposure to nuclear radiation L'.C'B' v. the United
Kingdom[11]
Natural disasters Buda_y eva and Others v
Russig[12]
Artlcle 3 ofthe ECHR —Prohibition of Passive smoking in detention Florea v. Romania [13]
inhuman or degrading treatme
Environmental risks and access to Brincat and Others v.
informatior Malta [14
Article 8 of the ECHR — Right to Industrial pollution ﬁ::lrd[ellg and Others v.
respect for private and family life an Y - -
. . Moreno Gomez v. Spair
home Noise pollution [16]
Soil and water contamination [I3127Tmyuk V. Ukraine
Article 10 of the ECHR — Freedom of] Access to information of public interest gnRovshan Hajiyev v.
expressio the environmental and health img Azerbaijar [18]
Article 1 of Protocol No. 1 to the Land restrictions égrrgr;zigggéﬁ:g
ECHR - Protection of property imposed for environmental reasons

Kritis v. Greece [1¢

The ECtHR has decided most environmental casesr utiele 2 and Article 8 of the ECHR. In
accordance with Article 2 as well as with Articles8tes have positive obligations to protect agjdimeats
to life and limb. This means that protection muwespbovided against ECHR violations that the sthitetv
or ought to have known," i.e. risks of which it hetual or hypothetical knowledge [20]. The doarof
positive obligations in connection to the envirominand climate change implies that states might be
responsible for environmental disasters that atdhmresult of state action. In assuming awareotas
risk of environmental harm, the ECtHR relies omimiation that are available to the authoritieduding
government studies and scientific data [21].
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In light of the previous facts, positive obligatsoin accordance with Article 2 of the ECHR are
particularly relevant in climate change cases. dilhorities have a duty to prevent the manifestabio
foreseeable risk to life by creating a legal anchiadstrative framework to provide effective proiect,
which implies that states may be held responsibtenégligence in how they address risks [22]. This
implies that any non-compliance with the Paris Agnent targets or omissions of the states to eskabli
an adequate legal framework in this term meangiggahe harm that climate change has been praven t
cause. In addition, if losing a life would be invetl as the result, it seems that it could be cldithat
there is a breach of a positive obligation of tket&Sunder Article 2 of the ECHR.

According to the jurisprudence of the ECtHR, thghtito respect for private and family life under
Article 8 of the ECHR can be violated by failingappropriately protect people from the negativeaff
brought by natural disasters and environmentatipolt and as well as by the failure of the stadasfborm
public about environmental degradation [23]. Evkeaugh most environmental cases are referring to
Article 8 of the ECHR, they are primarily relatitg circumstances in which environmental issues have
already interfered with rights recognized by Aei@. Only in a few cases, the ECtHR concluded that
states have a duty to take measures against @dtentironmental threats in accordance with Artigle
which is of crucial importance for climate changsues. Therefore, the applicants in pending climate
change cases invoke Article 2 as well as Artictd ECHR.

CLIMATE CHANGE CASES BEFORE THE ECTHR

It was only a matter of time before climate chatitygation reached the ECtHR after the Urgenda
case was filed in the Netherlands, followed by saseolving the same issue before the Human Rights
Committee and before the Committee for the Righithe Child [24]. The first three climate cases are
pending before the ECtHR. These applications altsyeral violations of the ECHR in relation to the
allegedly insufficient emissions reduction measunesle by states [25].

The first application was brought in September 20@@en six young people from Portugal
complained to the ECtHR, claiming that the 33 resjemt states had collectively violated their rigiats
life, privacy, and protection from discriminatiog failing to implement emissions reductions coresist
with the Paris Agreement's 1.5°C target [26]. Tpgliaants claim that the annual forest fires whielve
occurred in Portugal since 2017 are a direct carssze of global warming. They claim that there is a
health danger associated with these fires andttisatas already resulted in allergies and respiyassues
that are increased by the hot weather. In ordgoréwent the climate crisis and protect their rights
applicants are requesting that the ECtHR orderoredgnt states to take more immediate action [27].

In the second case, the applicants are a groupdeflyy women who claim that they have health
problems related to heatwaves as the result ofattethat the Swiss government failed to estakdish
adequate climate target in order to limit globafmig. The applicants claim that the respondené stal
not act in accordance with the positive obligastendards under Article 2 of the ECHR and Articlef 8
the ECHR (Verein Klima Seniorinnen Schweiz and athe Switzerland, pending case).

In Caréme v. France case, ECtHR is consideringaipdication submitted by former mayor of the
municipality of Grande-Synthe, who claims that taepondent state did not take adequate measures to
prevent climate change and that this failure ctutss a breach of Article 2 of the ECHR and Artiglef
the ECHR [28].

Each of these cases has the potential to resalprecedent-setting decision that directs the ECtHR
future case law on climate change.

CONCLUSION

The first three climate cases before the ECtHReraisariety of significant and complex challenges,
mostly regarding the admissibility criteria and stalmtive rights of the ECHR. With respect to theim
status, the authors support the doctrine thesisttilaould be determined by the ECtHR on a casease
basis, considering the availability of effectiventistic remedies and the vulnerability of the agpitdn
question. In addition, climate change cases cowddgnt the ground for the wider interpretation dicle
34 referring to certain aspects a€tio popularis. From the substantive aspect of the ECHR, this
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international human rights treaty could responth&oclimate change risks in the context of humghtsi
protection in accordance with the positive obligatof the states under Article 2 of the ECHR (tigbtr

to life) and Article 8 of the ECHR (the right tospect for private and family life). Furthermoreegavif

the ECtHR found violations of the ECHR in the perggdclimate change cases, the question regarding the
appropriate remedies would still present a sigaiftcchallenge that would determine the future obldne
ECtHR with respect to the climate emergency.

After all, the human rights arena is maybe notritjet place for every environmental battle.
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