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ABSTRACT

In the paper, the author analyzes the change obti®ness companies in the Republic of Srpska
merger status, that is, the possibilities and witiysugh which one or more companies can change thei
structure in order to adapt to market conditionseasily as possible. First of all, the aim of traper is
to display the state of legislative regulationsstaitus changes in the Republic of Srpska and theedef
compliance of this area of commercial law with Edulations. The author started from the fact tinat t
Law on business companies of the Republic of Sipska2008 and subsequent amendments to that Law
harmonized this area with community law. In terfethodology, the paper used the method of asalysi
and the comparative method, which achieved a cenclsservation of the distinctions between the
described and analyzed legal regulations. On the&saf the performed analysis, it is concluded thist
the adoption of the Law on business companieseoRépublic of Srpska, the matter of the status gdan
of the merger has been significantly harmonizet th regulations of the European Union by intradgc
novelties regarding the modification of the foursieilghts of the company that is being terminatéd,
introduction of auditors and reporting by an indegent expert during the merger of companies.
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INTRODUCTION

Business companies are established for the pugfaserying out a certain economic activity durthe
time of their existence. However, it often happtad it is necessary to take certain actions withitertain
company in order to make adjustments, i.e., adpr#snto business conditions. Therefore, the maatram
reasons that impose the need for certain changesaaket requirements, but very often these chaargealso
imposed by legal solutions. Actions taken in suhsamilar cases are different and depend on thidhuat needs
to be achieved. In any case, there would be aarizagion of the company. Reorganization of a comppas its
different meanings depending on the legal systemlégal solutions. Consequently, a business aoyngan be
reorganized by making certain status changes andijng a change in form, i.e. legal form [1]. Im&oother
cases, the reorganization may lead to the termimafi the business entity, and an increase or aselia the
founding capital of the business entity [2]. As barobserved, also, in the Republic of Srpskdetiisiator gave
similar meanings to the reorganization of the cargpln contrast to changes in status, a changegad form
does not necessarily lead to the termination ohagpany, but to the termination of its existenca @ertain form.
A change of legal form is a transition from onerfd@o anothey and it can be very easy a transition from adichit
liability company to a joint stock company or viegsa.

3 Article 417. Law on business companies
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Bearing in mind that the reorganization of businessnpanies implies a very wide range of
possibilities, under which, in addition to thosemtiened, bankruptcy and liquidation, in this pafes
emphasis will be placed on status changes, thessthtinge of mergers, viewed from the aspect sfingi
legal solutions and solutions that are regulatethbyregulations of the European Union, and in iotde
determine the degree of compliance of the exidéggl regulations with the regulations of the E @
Union, in this matter. When talking about the ssathanges of companies, one should start fromeattte f
that it is a special form of reorganization, ian,structural connections of business companiesgéfaf
companies refers to all forms of companies regdlbiethe Law on Companies of the Republic of Srpska
However, by taking a deeper look at the institutetatus changes of mergers, we notice that thisist
change, as well as other status changes, are sdsooutside of companies. More precisely, theyeang
often used for reorganizations within institutioms, well as other legal entities, but they alserréd
institutions. Thus, the Law on higher educatiothef Republic of Srpska gives the possibility thatus
changes can be implemented between higher edudasiiitions [3].

THE CONCEPT OF STATUS CHANGE

Under the status change of a company is meant @ raitje of changes in the legal position of the
company, after which the company, in relation $opitevious legal position, can no longer be comsitle
the same. In practice, we encounter several typegtus changes, which in principle can be subgume
under three basic types, namely: merger, divisioth separation. Which of the aforementioned status
changes a society will opt for depends on the gibal&nts to achieve, and they are most often of an
economic nature. Certain forms of status change®ceur between companies that are independent and
not connected by capital to a group, between si#vgd in one group of companies or subsidiaries in
different groups of companies, and between pamghsabsidiary companies [2]

The society changes its legal position and freeljides about it, which means that it cannot beefibrc
to change its status, but it can be forbidden @mtlj4]. Preventing the change of status of a bagsine
company can happen when it tries to avoid crimisponsibility. However, such prohibitions are
prescribed by the criminal legislation. It is offilty taken care of by the acting state body, whiekides
on the status change.

In addition, companies are prohibited from makimgtus changes if they violate regulations on
competition protection.

The nature of the status change of the mergecisthat it always leads to essential changes, wiishof
all, relate to the termination or the creation né& company. However, in the case of terminatidineocompany
by status change of merger, the consequencesthatio the case of regular termination, i.e., lytting down
the company. This is reflected both in the asddteeaccompany that are taken over by another oraueapany,
and in the employees, because they remain emgiloyieat other or new company.

The national legislations of European countries lked®w, that is, they regulate the institute distahanges,
which have harmonized their regulations in moress detail with the directives of the Europearouji]

MERGER OF A BUSINESS COMPANY

Merger of business companies is defined as merigemeerging and merger with establishnfent

Merger by merging is a change in status by whiok cdmpany ceases to exist without liquidation,
transferring all its assets and liabilities to &@otexisting company, in exchange for the issuahsbares
or shares to shareholders or members of compariagated by the merger from the acquiring company,
and if necessary, a monetary supplement that datesxeceed 10% of the nominal value of such issued
share& This legal provision is much more precise in tietato the merger with merging regulated by
earlier legal regulations [6], both in terms of gtatus of the merged company after the statusgpehamd
in terms of the modalities of the rights of the riders, that is, the shareholders of the companygbei
merged. Merger with separation is a status chapgehich two or more business companies cease $b exi

4 Article 372 of the ZPD
5 Ibid
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without liquidation, transferring all their assetsd liabilities in exchange for the issuance ofrehar
shares from the new company to the shareholder®orbers of the defunct company and, if necessary, a
cash payment that does not exceed 10% of the nbthim@alue of shares thus issfieBoth in the case

of a merger by merger and in the case of a mehgeugh the establishment of a new company, there ar
a number of inaccuracies in relation to the existiaw’. In relation to mergers and acquisitions where
one company ceases to exist but continues in anathmpany, in the case of mergers with the
establishment of two or more companies, which pigdie in the status change, cease to exist arithaen

to exist in the newly established business comp&imgilar to the aforementioned decision on theustat
change of a merger, which is defined by the LavBosiness Companies, a similar position has beeamtak
in the European Union, according to which a cleaistbn of mergers is made, as "merger by purchase”
and "merger by founding a new company"[7]. Merggmplarchase means a procedure in which one or
more companies, after the company goes bankrupoutiiquidation, transfers to another companytsill
assets and liabilities in exchange for issuingnéoshareholders of the company or companies bewungjtb,
shares in the company it is buying, and cash payrifdras, which does not exceed 10% of the nominal
value of such issued shares, or where they doava & nominal value, their accounting parity value

The company that ceases to exist transfers abk#sets, rights and obligations to the companyishat
being merged, while the acquiring company is resjiba for the obligations of the merged company to
creditors, so the agreement of the companies fatiog in this status change cannot provide fer th
exclusion of liability. By taking over goods frorm@erged company, that is, a company that ceadas to
merged, very often certain abuses can occur omthakket. These abuses are possible by creating
concentrations [11]. However, not every form of @amiration is prohibited. Only those concentrations
that result in a significant disruption of effe@imarket competition on the entire market of Bosmd
Herzegovina or on a significant part of it, andexsglly those that create a new or strengthen estirex
dominant position, are prohibited

In addition to the aforementioned abuse, a chahgatus can be resorted to if the goal is theat&ss
of existence, that is, the termination of one oreremmpanies, avoiding the payment of certain alibgs
that entail the termination of companies, in a f@gprocedure. From the meaning of the introductbn
the merger institute, however, it follows that tiiémate goal of the merger is not the terminatiéthe
company or companies that end due to a changatusstThe main goal is the further development of
their business activities, that is, the activittbey performed. Thus, in Italian literature, merger
understood as a specific way of modifying the dtutste acts, that is, a specific procedure for the
transformation of society [8].

The merger process takes place in several stagte first phase, the companies participatingpén t
merger and acquisition prepare a draft of the meageeement, and the management boards of ealsé of t
participating companies prepare a detailed writtgrort explaining the agreement and stating theoresa
for the status change as well as the consequedmetasitl arise from it. Then, the draft contracpisblished
in the Official Gazette of Republic of Srpska anbjected to an audit by one or more independeritasd
of the companies participating in the status chamgth the fact that the audit can be omitted i th
shareholders or owners of shares with voting riggtse to #. An identical position regarding the absence
of revision of the draft contract is taken in thevlof the European Union [9]. Independent auditoes
appointed by the court in non-litigation proceedinghe last, third, stage refers to making a deisn
status change, which is the responsibility of tseeably, that is, the founder of the company.

In practice, the draft contract must be certifigdabnotary, and then submitted to the court registr
and published in the Official Gazette no later tB@ndays before the meeting of sharehofde@pting
for this kind of legal provision, the Law on Seti@$ Companies of the Republic of Srpska retaihed t
traditional way of publishing dath which, by the way, was amended by the Directivemendments to
the Second, Third, Sixth and Cross-Border Mergeredilves [10]. This conclusion also stems from the

6372.2. ZPD

7 Article 407, paragraph 2 of the ZP.

8 Article 3 of the Third EU Directive.

9 Article 13 of the BiH Competition Law.

10 Article 379 of the ZPD.

11 Article 380 of the Law on Business Companies.
12 Article 6 of the Third Directive 78/855/EEC
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fact that after the adoption of the Directive on é&ardments in 2009, amendments were made to the Law
on Business Companies from 2008, however, the rdethpublishing data in the process of status ceang
did not chang®, while, for example, this alignment was carried ioithe Republic of Serbia by the new
Law on Business Companies [12].

Creditors of companies participating in the mergescess have the right to demand security or
settlement of their claims, both due and unpaiéd@ors of the companies participating in the merge
have priority in settling claims from the assetshaf company that was their debtor. In additioseouring
and settling claims, the law also paid specialnéitte to the protection of bond holders, as weltlas
protection of holders of securities with specights, in a similar way as provided by EU directives.

CONCLUSION

On the basis of the presented material on thesstdtange of the merger, it is evident that the baw
Business Companies of the Republic of Srpska peovalclearer and more precise definition of both th
status change of merger with merger and the stelasge of merger with establishment. Those
clarifications primarily refer to the very nametbe status change. Namely, while the earlier regula
used the term takeover, the new Law uses the targenwith merger. The essential novelty, botha t
case of merger and in the establishment of a nempaay, refers to the determination of the statuvef
company that is being merged in terms of its teatiom, as well as in terms of the modification loé t
founder's rights of the company that ends, afteritiplementation of this status change. Also, irtgodr
novelties refer to property valuation, becausent@ regulations give an important role in that evatb
the independent auditor, unlike the previous rdgriawhich gave an important role to the company's
supervisory board and the appraiser. In this [aid, particularly emphasized that the Law on Basm
Companies has also implemented Directive 2007/68E6e European Parliament and the Council, and
the emphasis is placed on reporting by an indeperegert when merging companies. In addition & th
above, clarifications were made with regard to pihelication of the draft merger agreement, and thus
alignment with Directive 2009/109/EC of the Europ®arliament and the Council was carried out. From
the above, it can be concluded that the Law onri&gsi Companies of Republic of Srpska significantly
harmonized the status change of the merger withetipglations of the European Union.

13 Article 379 of the ZPD.
14 Articles 386-388, ZPD
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