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Hpena Yyuunoseuh'

CTPAHU TEPOPUCTHUYKHU BOPIIN
— IHPABHE HE/JOYMUMILE N U3A30BHU

Caoricemax

Ilojam cmpanu mepopucmuuxu 60opyu HAcCmMao je cnajarem nojmMosa cmpauu
bopyu u mepopuszam, kpos pezonyyuje Casema bezoeonocmu YH, ycied macognoe
oonacka 0obposomaya y Cupujy paou npuksyyerba mepopucmuiKkoj Opeanu3a-
yuju UCUC. Ha maj nayun, nojam Koju je 00 maoa nocmojao y akademcKum Kpy-
eosuma, b6e3 jacnoe Hopmuparea y mehynapooHom npasy, mpancg)opmucan je y
NpAGHy Kame2opujy cmeuimeny y anmumepopucmudxu okeup. OcHoeHo ucmpa-
HCUBAUKO NUMAILE 0802 pada jecme 04 iU KOHYENm CMpaHux mepopucmuyKux
bopaya donpurocu eghuxkacHujem KpUSUYHOM 201berby U, Hanpomus, 3amazsyje
epaHuyy uzmely mehyHapoonoe XymanumapHo2 u aHmumepopucmudko2 npasd.
Ananuza nonasu o0 ucmopujcke esonyyuje nojma cmpanux bopaya u nopeheroa
FUXOBUX KAPAKMEPUCIUKA CA KOHYEeNMOoM CMPAHUX Mepopucmuykux bopaya.
Memoodonowiku, pao Komburyje gheHoMeHONOWKY NPUCMYN, HOPMATNUBHY AHATIU3Y
penesanmuoe npasroz okeupa YH u EY, kao u ynopeono-npasnu npeeneo nayuo-
HAIHUX 3aKOHOOaécmasa euuie opoicasa. Pezynmamu yka3zyjy oa je konyenm
CMPaHUx mepopucmuukux 6opaya 6e30e0HOCHO U NOAUMUYKU (DPYHKYUOHATAH,
anu ca cmaumosuwima mehynapooHoz npasa ocmaje npooremamudan. 3aKmbyuak
je oa b6yoyhu pazeoj mehynapoonoe npasa mopa uhu y npasyy npeyusnujee oe-
Qunucarba KbYUHUX NOjMO6A U O0CIeOHUje2 pa3epaHuderba MehyHapooHoe Xyma-
HUMAapHo2 U AHMUMEPOPUCMUYKO2 NPABA PAOU 04Y8AIbA NPAGHE CULYPHOCTU.

Kwyune peuu: cmpanu 6opyu, mehynapoono xymaHumapHo npago, mepopusam,
CMPanu mepopucmuuKy 6opyu, aHMUmepoOPUCMU4KO NPaso.
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YBOJI

Ucropujy bnuckor ncroka HakoH [pyror cBeTCKOr para 00eieKuiIu cy
OpojHU CYKOOH U MpeKIIaname naTepeca Benmkux cuia (Jankovié, 2007). Kopyn-
1IMja, OZICYCTBO BJlaJlaBUHE MPaBa, CUPOMAIITBO U CIIOJbHU T€OTIONUTHYKY YTHIIA]U
OCJIa0WIIN Cy MHCTHUTYIIM]€ MHOTHX JIp>KaBa y TOM PETHOHY, KOje Cy CBE BHUIIIE T'y-
Ouie crocoOHOCT Aa KOHTPOJUIITY TEPUTOPU]Y U CTAHOBHHILITBO MOCPEACTBOM
CBOjUX MHCTUTYIIMOHATHUX MexaHu3ama (Borowski & Fuchs, 2012: 180). Takse
OKOJIHOCTH TPENICTaBJba]y MOTOIHO TJIE 32 jaYarme TEPOPU3Ma U IIUPEHE TEPOpHU-
ctuukux opranuzanuja (Borowski & Fuchs, 2012:181), mrTo ce jacHO Buaeno y
cnyuajy Ucnamcke npxkase y Upaky u Cupuju (the Islamic State of Iraq and Syria
— ISIS), nacrane HakoH amepuike nHBa3uje Ha Mpak 2003. ronune u rpahaHckor
para 'y Cupuju koju je moueo 2011. ronune (Oosterveld & Bloem, 2017: 6). Ycnion
NCHC-a npencrasiba napagurMaTiyal NpUMep HaYMHA Ha KOJU BEJUKE CHIIE,
moJ1 riamToM 0opOe MPOTHB ayTOpUTapHOT pexxuma y CHpHjH, OCTBapyjy CBOje
TeoMnoJIUTUYKE UHTepece Npyxajyhu GpakTHuKy MOAPIIKY MOOYHEHUYKUM TPy-
ramMa Koje cy ounrneaHo tepopuctuuke (Misev & Boskovic, 2022: 124).

NCHUC je uckopuctno BakyyM Mohu u cimabocT IpKaBHUX CTPYKTypa
Hpaka u Cupuje, te je y anpuiry 2013. rogune meroB Boha AOy bakep en-bar-
namu (Abu-Bakr al-Baghdadi) mpornacuo Mcmamcky npxaBy Mpaxka u JleBanTa,
YUMeE je YUYBPCTHO KBa3UJIp>KaBHY BIACT Ha aenoBuMma Tepuropuja Upaka u Cu-
puje (Gulmohamad, 2014: 2). deHOMEH BHETOBOT YCITOHA 00€IIEKHO j& MPETOMHU
TpeHyTak y Mel)yHapogHOM npaBy. MacOBHM MPUIUB CTPAHUX JOOPOBOJballa —
neceTruHe Xubanaa mwux nu3 npeko 80 apxkasa (Cuyckens, 2021: 582) — npeBasu-
11120 je AOTaJalllke OKBHUPE MojMa ,,CTPaHOT 6opiua”. 3a pa3iuKy of paHUjUX KOH-
(ukara, y KojuMa Cy y4eCTBOBAJIM CTpaHU JOOPOBOJbIIM, ciiyua] Mpaka u
Cupwuje 6mo je crneruduyan, jep cy OOpIy OJIa3WIH J1a C€ MPUKIby4e TPaHC-
HaIIMOHAJIHO] TEPOPUCTUYKO] OpTraHU3aIM]j1 KOja j€ YCTIOCTaBUIIa KBa3UIAp>KaBHE
CTPYKType | nporinacuia ,,kanmudar” (Schmid, 2015). YopaBo je oBa OKOIHOCT
Oouna Hermocpeaan noBoxa aa Caper O0e3bennoctn Yjenumenux Haruja (The
United Nations Security Council) y Pe3onymmju 2170 (2014) yBene HOBU TepMUH
— ,,cTpanu Tepopuctuuku 6opiu’” (Resolution 2170, 2014). Ha taj HauuH, y Me-
hyHapogHOM mpaBy MPBU MYT je €KCILUTUIUTHO O3HAUEH CIOj MO0JMOBA CTPAHUX
Oopara u TepopusmMa.

Kiby4yHo nuTame koje ce y pay HoCTaBiba INIacu: J1a T KOHLENT CTPAHUX
TEPOPUCTUYKUX Oopala JONPUHOCU e(PUKACHU]EM KPUBUYHOM TOHBECHY U CY3-
Oujamy Tepopu3Ma, WM IaK 3amarjbyje rpanuiy usmely melhyHapomHor xyma-
HUTAPHOT U aHTUTEPOPUCTUYUKOT npaBa? OBO NMUTamkE 100Kja HOBY JTUMEH3HU]Y Y
KOHTEKCTY aKTyeJIHUX JelaBama y Cupuju, rae opranuzamnuja Xayar Taxpup en-
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[Ilam — XTC (Hayat Tahrir al-Sham), koja je y npeTxoIHUM roguHama rnpuByKJia
3HauajaH Opoj cTpanux Ooparia, JaHac BpIU €(HEKTUBHY BJIACT HAJ IMOjESAMHIM
nesnioBuMa Teputopuje. MHOTH o1 THX Oopalia ¢y y CBOJUM Jip>KaBaMa KPUBUYHO
ocyheHu kao ,,cTpaHU TEPOPUCTHUKH Oopiu’.

METOAOJIOIKHX OKBUP

KoHItenT cTpaHux TepOpUCTHYKUX Ooparia HaCTao je CrajamkeM J[Ba mojMa
- cTpaHux Ooparia ¥ Tepopu3Ma. 3aTo ce 'y pajy Hajlpe Mopese bUXOBE KapaKTe-
PHCTHKE ¥ KApaKTEPUCTUKE OpraHu3alrja Kojuma rpunanajy. OCHOBHO OrpaHHYCHE
OBE aHaJIM3e JeCTe YNIbCHUIA 1a Y Mel)yHapoTHOM MpaBy HE MOCTOjH jeJUHCTBEHA
neduHUMja TepopusMa. Ped je o piynaHOM mojmy, 6€3 jaCHUX KpUTepujyma 3a
O3HauaBamkEe OpraHM3allje Kao TEPOPHCTHYKE, WIN TOjeIUHIIA Ka0 TEPOPHUCTE.
Ortyna je cBaka aHalIM3a yCJIOBJbEHA MOJUTHYKHM M KOHTEKCTYaIHUM (haKTopHUMa.
Y mpakcu HHje peTKo Jja OpraHu3allje mpecTany Ja Oymy ,,TepOPUCTUIKE” OJTyKOM
IprKaBa, WIK Ja Ce MOjeIUHIIN, KOji CYy HeKala Ol 03HAUYEHU Kao TEPOPHCTH,
MpeCTaBIbajy Kao Oopiu 3a cnoboay. OBa mojMoBHa HejacHOha mpencTaBiba 03-
OnJbaH M3a30B 3a CBaKy (PEHOMEHOIIONIKY aHAIM3Y U BeHO yropehuBame ca Ipyrium
(eHomMeHnMa.

[Topen heHOMEHOOUIKOT, y paay ce MPUMEYje U HOPMATHBHH METOJ,
Koju o0yxBaTa aHAIHM3Y PEJICBAHTHUX JOKyMeHaTa Yjenumenux Hanuja (YH) u
EBpornicke yauje (EY). logatHo, KOPUCTH c€ M yIOPETHO-IPABHU METON PasH
carlielaBama 3aKOHOJIaBHUX pellera BHIe ApxaBa. Ha oBaj HaunH KOMOHMHY]Y
C€ Pa3IMYUTH MIPUCTYIIH, KaKo O ce 000 cBeoOyXxBaTaH YBU/ y TI0jaM CTPaHUX
TEPOPHUCTHYKUX OOpalia U BEroBe UMILTHKAIH]C.

[Tonazehu o7 OBOr METOJOJIOUIKOT OKBUPA, Y HaCTaBKy paaa he Hajmpe
OWUTH aHAJIM3HMpaH 1ojaM CTpaHuX Oopaia y MelhyHaponHom npaBy. Ta ananuza
Ipe/CTaB/ba OCHOBY 32 pa3yMeBame €BOJYIMje Ka KOHILENTY CTPAaHHX TEPOPH-
CTHUYKHUX Ooparna.

IHOJAM CTPAHUX BOPAIIA Y MEBYHAPOJHOM IIPABY

Naxko ¢enomen ctpanux Oopaia HHUje HOB, Y Mel)yHapoJHOM IpaBy OBaj
nojam Huje aepuHucaH. MelyHapoJHO XyMaHUTapHO MPaBO HE M03Haje CTpaHe
6opiie kao mocedHy kareropujy. 1o 1977. ronune, mel)yHaponHu yroBopu Koju pe-
T'YJMIILY IPaBo OpY>KaHUX CykoOa MO3HABANIMU Cy CaMo JIBE KaTeropuje Jmia — 6opie
u nuBuie. JlomyHckum npotokonioM I y3 JKeneBcke konBenimje u3 1977. ronune
yBeJIeH je 1ojam ruiaheHrka, KojuM cy 13 ojma 6opartia (kombaraHara) U3y3eTH OHH
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OOpITH KOJH CE€ Y Opy’KaHOM CyK0oOy OOpe 3a HOBall HJIM IPYTY MaTepHjaHy KOPUCT
(Mutavdzi¢, 2023). Mehynapoana KOHBEHIIM]ja POTUB PETPyTOBamka, KOpUIIhema,
(uHaHcHupama 1 00yke Tiahenrka u3 1989. roqrue 1o4aTHO je pa3paauia OBaj KOH-
uent. OHa riaheHyke qeUHHUIIE Kao JIMIa PerpyTOBaHa y 3eMJbH WIIH Y HHOCTPaH-
CTBY, paau 0opbOe y opy’kaHOM CYKOOy MJIM HACHJIHOT CBpPraBamba BIACTH, YUjH j&
MOTHUB JIMYHA KOPHUCT, a KOja HUCY JpKaBJ/baHU JpXKaBe y K0joj JIeyjy, HUTU IIpU-
MaJHULM BeHUX opykaHux cHara (International Convention against the Recruit-
ment, Use, Financing and Training of Mercenaries, 1989; Vukovi¢, 2014: 387).

[Tojam cTpanux Goparia, Hako CIMYaH, MPEACTaBIba MOCEOHY KaTeTOPH]Y.
3a pa3nuky oj miaheHnka, Koju Cy MpaBHO Ae(DUHHCAHU, CTPaHU OOPIHU Cy Tep-
MUH U3 TOJUTHYKHX M 0e30€THOCHUX HayKa, JaKje aKaJeMCKH, a He TPaBHU
nojam (Kraehenmann, 2014: 6). Panu ce o mojaBu xoja je U gajbe HEJOBOJLHO
HCTpakeHa W HEIOBOJLHO MPEIU3HO neuHucana. YoOonuajeHo ce moapazymMmeBa
Ia cTpaHu OOpIM HHCY TIOBE3aHU JPKABJHAHCTBOM WIJIM CPOAHUYIKUM Be3ama ca
CTpaHOM y CyKoOy, HUTH Cy J€0 3BaHUYHUX OPY)KaHUX CHara, Beh ce yrimaBHOM
NpUKJbyuyjy nodymenunuma (Bilkova, 2018: 2). 3a pa3nuky ox rmiiaheHuka, koju
Cy MHKpUMHHHCAHU Y Mel)yHapoTHOM TpaBy, OMTH cTpaHu Oopail, camo 1o cedw,
HHUJ€ 3a0parkbeHO HUTH KaXKIUBO 10 MehyHapoaHoM nipaBy (Brady, 2024: 757).

Kao momna3na ocHoBa oBor paaa ycpaja ce nedunuimja Canape Kpexen-
MaH. [Ipema 10j, cTpanu Oopall je JTuIe Koje HaIlyIlITa 3eMJbY CBOT ITOPEKJIa WK
npeOHuBaIHIITA J1a O Ce TPUIPYKUIIO HEPKABHAM OpPYKaHUM CHarama y cykooy
Yy UHOCTPAHCTBY, MOTUBHUCAHO HUJCOJIOTHjOM, peiaurujom miu cpoactsom (Krae-
henmann, 2014: 6).

®deHoMmeH cTpaHux Ooparia mo3Har je jomr of lllmanckor rpahanckor para
(1936-1939) u Apancko-uzpaenckor para 1948. roqune, MTO jacHO TOKa3yje Aa
HUj€ UCKJbYYMBO BE3aH 3a MCIaMCKU cBeT. Mnak, moueB oA ABraHucraHa mnocie
Cogjercke nnBazuje 1989. romuue, oBaj (eHOMEH C€ YIIIaBHOM JIOBOIM Y BE3y ca
MycnuMaHckuM 3ajeqautiama (Krachenmann, 2014: 5). Hakon ABranucrana, MHOTH
CTpaHH OOpI TPAXKUJIIH CY ,,HOBA MoJba iuxana” —y bocuu u Xepuerosunu, Yeue-
Huju, Jlarecrany, u Ha kpajy y Cupuju. Ypaso je oBa MOOMITHOCT MYCJIMMaHCKHUX
Ooparia Kpo3 pa3mmuuTe CykoOe ToBela 10 Tora Jia C€ y JaABHOM U aKaJIeMCKOM JTHC-
Kypcy 1mojaM ,,cTpaHu Oopail” TOTOBO IMOUCTOBETH Ca IOJMOM ,,MYyCIMMaHCKU
ctpanu 6opair”’ (Giiney, 2019). OBaj KOHTHHYHUTET CTpaHUX Ooparia o1 ABraHuCTaHa
no Cupuje omoryhuno je cTBapame IIo0aTHe Mpeke HIICOTOITKH MOTHUBUCAHHUX JT00-
poBoJbalia, mTo he KacHUje MoCTaTH KJbydHa 0e30eqHocHa peTkha X X1 Beka.

Ca mouetkom rpahanckor para y Cupuju u ycnoHoMm T3B. Mcmamcke
JpKaBe, JECETUHE XUJbaaa Oopalia MPUKJbYUUIIe Cy C€ OBO] TEPOPUCTUIKO] Op-
TaHU3AIH]H, IITO j€ TTOCITYXHUJIO Kao MPETEKCT 3a YBO)ermhe HOBOT MojMa y Mehy-
HapOJHO NPaBo — ,,CTPAHU TEPOPUCTUYKHU Ooparlr”.
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EBOJIYIIMJA KA KOHHEIITY CTPAHUX
TEPOPUCTHUYKUX BOPAIIA

[Ipema Xerxamepy, IpeIOMHU TPEHYTaK Y UCTOPHjU (PeHOMEHA CTPaHUX
Oopatia npeAcTaBiba paT y ABraHHUCTaHy HaKOH COBjeTCKE HHBA3Mj€, Kaja je PBU
YT JIOIILJIO 10 OPTaHU30BAHOT M MacoOBHOT yuerntha 7o0poBoJbalia U3 APYrux Myc-
JTUMAHCKUX 3eMajba y OJI0paHU HE3aBHCHE MYCIMMAHCKE JIp>KaBe O]l HEMYCIIH-
MaHckor okymnaropa (Hegghammer, 2010: 66). OBaj part je cnieruduyan jep je
CTBOPHO TPajHE TPAHCHAIIMOHAIIHE MPEXe T00pOBOJballa, MOTUBUCAHUX PEIUTH-
JOM, MJICHTUTETOM U ocehajeM AY)KHOCTH MpeMa MYCIMMAaHCKO] 3ajeTHUIN —
ymmu (ummah). Manet (Malet) uctude na je y oBoM cykoOy JIOKaJTHH OTIIOP T0-
cTao cuM0OoI1 robdaHe 6opOe MycaIuMaHa IPOTUB ,,HEBEPHUUKE arpecuje’” u 00-
pazan mobmm3anuje koju he ce monassbaru y bocau, Yeuenuju, Upaky u Cupuju.
KibyuHy yimory y oBoM mporiecy uMao je UCIaMCcKy paBHUK AOmynax A3zam (Ab-
dullah Azzam), unje cy mopyke 0 HHAMBHUIYaTHO] BEPCKO] AY)KHOCTH J1a ce OpaHe
MYyCJIMMaHCKe 3eMJbe oMoryhuie perpyroBame Ha XuibaJe I00poBoJbalia U3
nenor ceera (Malet, 2009: 221-238). Ha taj HauuH, uaeonoruja Azama u eMITH-
PHjCKU KOHTEKCT ABraHHCTaHa, JI0BEJH Cy JI0 TOTa Jia ce 1ojaMm ,,cTpaHu oopair”
cBe yBpIIhe MOUCTOBETH ca MOJMOM ,,MYCIMMAHCKH CTpaHu Oopail” u, ToceOHO
HakoH Tepopuctuukor Hamana An Kauge (Al-Qaeda) 11. cenrem6pa 2001. ro-
JIMHE, TIOCTaHE OCHOB 3a KacHHUje yBol)eme KOHIENTa ,,CTPAaHU TEPOPUCTUUKU
oopan” y mehynapoano npaso (Krachenmann, 2014: 3).

I'pahancku par koju je y Cupuju Oykayo 2011. rogune, yop30 je mocrao
KOMILIEKCAH prox)y paT y KOMe cy ce OpojHe OMo3UlIMOHe (hpaKIiije HCTOBPEMEHO
Oopuiie U MpoTUB pexuma u MelycoOHO, 0K Cy CIIOJbHH aKTepH, HeKaJa OTBO-
pEeHo, a HeKa/la MPUKPUBEHO, MOJIpKaBaii 3apaheHe cTpaHe palu OCTBapHUBamba
corncTBeHux uHTEpeca’ (Adar et al., 2025; Bin Saleem, Khan, & Khurshid, 2024).
V takBOoM xaocy, en-barnaau ocauBa MCHC kao caMOCTalIHy TEPOPUCTHUKY Op-
ra"uzanmjy, onsojeny ox An Kaune u iere pmmjane y Cupuju, @ponta an-Hycpa
— AH® (Al Nusra Front ) (Gulmohamad, 2014: 2). 3axBaspyjyhu paaukaiHoj uieo-
JIOTHjU U 3HadajHuM puHarcHjckuM pecypcuma, MCHUC mocTaje KibydHH HOCHIIAL
MehynapogHor tepopusma (Albasoos & Al-Magbali, 2017: 50), onroBopan 3a
BHUIIIE O] CTOTHHY TEPOPUCTUUKUX HaMaja y 3amaJHuM Jp)KaBama y MEepHOAY Of
2014-2017. roquue (The Soufan Center, 2017: 14). TepopucTuyku Hanajau BaH
Cupuje u MacoBHa Kpiema MehyHapoAHOT XyMaHHUTapHOT MpaBa Of CTpaHe
NCHC-a u AH®-a 6unm cy moBoj 3a penepuHucame ojMa ,,cTpaHu oopair”.

20 npuberaBamy IpkaBa TEPOPUCTHUKIM METOAMA U MOPIKABAGY PA3THINTHX TEPOPHUCTUIKAX
OpraHu3aIyja paau OCTBAPUBAA CBOJUX TCOMOIUTHYKHX MPpeTeH3rja BUau: Stevanovic, 2022.
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Ha eckanammjy mel)ynapogHor Tepopusma, kao mocieauiyy para 'y Cupuju,
Caget 6e30ennoctu YH pearyje ycBajameM pezonynuje 2170 (2014), y xojoj ce
1ojam ,,CTpaH! TEPOPUCTUYUKHU OOpLHK” MO MPBU MYT EKCIUIMIMTHO TOMUILE, V3
ocyny perpytarje kojy cripooae UCUC, An Kanna u AH®, u mo3uB apkaBama
YIaHWIaMa J1a TIpeay3My Mepe Koje he omoryhutu KpuBHYHO rOBHEHE CTPAHUX
TEPOPUCTHUYKUX OOpalia u Cpeyr Ty HIXOBO ITyTOBAKE.

Hopmarusau Temesb mocTaBibeH je pe3onyimjom 2178 (2014), xojom cy
CBE Jp)KaBe WiaHWIEe 00aBe3aHe Aa Y CBOM KPUBUYHOM 3aKOHOJABCTBY WHKPH-
MUHHIITY TyTOBAaE Y CBPXY TepOpHU3Ma, (HHAHCHpAHE, OPTaHU30BaAkbE U PETPY-
TOBamE CTPAHUX TEPOPUCTUYKKX OOpara, Kao 1 1a mpeay3My IpEeBEHTHBHE Mepe
Kako OM crpeumsie MyTOBamke CTPAaHUX TEPOPUCTUUYKUX Oopana u ojayane mehy-
HapoaHy capanmy (Resolution 2178, 2014).

Kipyune npaBue nocnenuiie oBe nHTepBeHIrje Capera 6e36eqnoctu YH
OTJIeNIajy C€ Yy pa3/iBajamy akaJeMCKOT TojMa CTpaHuX Ooparia o1 HOpMaTUBHOT
[0jMa CTPaHUX TEPOPUCTUUKUX Oopara, yBol)emwy NpeBeHTUBHUX HHKPUMHUHALIK]a
W CTBapamy HarmetocTH u3Mel)y Mel)yHapogHOT XyMaHUTApHOT U aHTHTEPOPH-
CTHYKOT TTpaBa.

HOPMATHUBHHU OKBUP YJEIUIBEHUX HALIUJA
N EBPOIICKE YHUJE

[IpexpeTHuily y pa3Bojy Mel)yHaponHomnpaBHOT OKBUpa 3a 60pOy MPOTHB
(eHOMEHa CTpaHUX TEPOPUCTHYKHX Oopalia CBakako npeacraiba Pezomymmja Ca-
Beta 6e30enHocTi YH 2178 (2014). OBa Pezonynuja nonera je Ha ocHOBY I 1aBe
VII IToesbe YH, Te je o6aBe3yjyha 3a cBe npkaBe wianuie. Tpeba pehu n1a oBo
HUje MPBU CIIy4aj ,,3aKoHoAaBHE nHTepBeHUje” CaBeta O0e36enqHoctn YH, kamga
je y nutamy 60pba npoTtuB TepopusMa. Hamportus, moueB on Pe3omynumje 1373
(2001), koja je ycBOjeHa HEMOCPEAHO HAKOH TEPOPUCTUIKOT Hamaaa 11. cenreM-
Opa, oBakBo mocrymname CaBera 0e36eqnoctd YH Ou ce Morio omucatu Kao
yobuuajeHo. Y cBakoM ciy4dajy, Pezomynumja 2178 (2014) ce manac mocmarpa kao
KaMeH TeMeJball Mel)yHapoIHONPaBHOT HOPMATUBHOT OKBHpa 3a 00pOy MpoTHB
CTpaHUX TEPOPUCTUUKUX OOparla.

[Ipema Pezomymuju 2178 (2014), crpanu TepopucTUdky OOpIU Cy Ul
Koja myTYjy y APYTY Ap>KaBy pajul U3BpIICHa, IIPUIIPEME, ITAaHUparba Wi yderrha
y TEPOPUCTHYKUM aKTHMa, WU PaJv J1aBama MOIpPIIKEe TePOPUCTUYKUM OpraHu-
3anujama. Pezomynmja obaBesyje ApKaBe YWIAHUIIE Ja y CBOM HAIIMOHATHOM 3aKO-
HO/IaBCTBY MHKPHMUHHIILY:
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1) IlyroBame paau TepopusMa — OfJIa3aK CBOJUX JIp>KaBJbaHa U JAPYTUX
JMIa ca CBOje TEPUTOpHje, padu IIaHUpama, IPUIPEMama, U3BpIICHa
WA yYECTBOBAMka Y U3BPIICHY TEPOPUCTUIKHIX aKaTa;

2) Iokyuiaj myToBama U OPraHU30Bamk-€ MyTOBakha — MHKPUMUHALIU]OM j€
oOyxBaheH U MOKyIaj MyTOBamwa, IOMarame OpraHu30Bamba, OpraHu30-
BambE MJIH OJIAKIIABAKE MyTOBAha IPYTUX Palld TEPOPH3MA;

3) ®uHaHCUpake CTPAHUX TEPOPUCTHUKUX OOpalia — NPUKYIIbabe CPel-
cTaBa Ha OWJIO KOjW HAauWH, JUPEKTHO WM MHIUPEKTHO, Ca HAMEPOM JIa Ta
cpezactsa Oyzy ynoTpebsbeHa Win ca 3HameM Ja he 6utu ynorpedbeHa 3a
(buHaHCHpame MTyTOBamka MOjeIMHAIIA Al TEPOPU3MA;

4) Perpytanujy u o0yKy — KpUMHHAJIHOM 30HOM je oOyxBaheHa U perpy-
Tallyja 3a MyTOBambEe pajy TEpOpU3Ma, Kao U IpyKame U noxahame oOyke
3a TepopHU3aM.

Pezonynuja 2178 (2014) nasbe ob6aBesyje cBe IpkaBe YIaHULE AA YCIO-
cTaBe epuKacHy Mel)yHapoaHy capajmby U Ipeay3My aJleKBaTHE Mepe 3a cripeya-
Balb€ yllacka WJIM TpPAH3UTa CTPAHUX TEPOPUCTUUKUX Oopara Kpo3 CBOjy
TEPUTOPH]Y, YKIbYUyjyhu KOHTpoJie rpaHuia u npaheme KpeTama.

Haxkon rmo6anHor okBupa ycnocrasibeHor Pesomytmjom 2178 (2014), pe-
THOHAJIHE OpraHM3alrje MPUCTYMUIIEe Cy KOHKpPEeTU3aluju oBux obase3a. CaBeT
EBpone je ycBojuo Jlonarau npotokon y3 KoHBeHIH]jy 0 clipedaBamy Tepopu3Ma
(CETS No. 217, 2015), y uuiby jauama 60pOe IpOTHUB TEpOpHU3Ma U Cy30Hjama
HOBe 0e30eTHOCHE MPETHE KOja MOTUYE Ol CTPAHUX TEPOPUCTUUKHX Oopana. Y
onHocy Ha Pesonynujy, JlomaTHu MpOTOKON KAa0 KPUBHYHO JAENO MpeaBuba u
ydernihe y TEpOPUCTHYUKO] TPYIIH, a OJ] TOCEOHUX Mepa — ycrocTaBibamkbe KoHTakT
Tayke 3a capajiiy, Yhja je cBpxa oMoryhasame O1aroBpemMene pasmMene uHpop-
Malyja o JUIKMMa Koja MyTyjy Y HHOCTPAHCTBO Y CBPXY T€POpU3MA.

Jomr jenan BaxkaH perMOHANIHU MHCTPYMEHT nperncraiba Jupexrusa (EY)
2017/541, xoja pomnucyje ABE TpyIie KPUBUYHUX Jiena: 1) KpuBUYHA Jie1a Tepopr3Ma
Y KpHBHYHA JIeJIa TIOBE3aHa Ca TEPOPUCTUUKHUM YAPYKUBAKHEM U 2) KpUBUYHA JeIa
MIOBE3aHa Ca TEPOPUCTUYKUM aKTUBHOCTUMA. Y OKBHUPY Jpyre Tpyre KPUBHUHHX
7ie1a, THKPUMUHHUCAHHU CYy JaBHO TIOJICTUIIAHE HAa U3BPIICHEC KPUBHYHOT JIeia Tepo-
pH3Ma, perpyToBame, pyxame 1 noxahame oOyke 3a Tepopu3am, MyTOBAE Y CBPXY
TepOpHU3Ma, OPTraHW30BAKRE WM OJIAKIIABAE MyTOBaWka y CBPXY Tepopu3Ma, (hu-
HaHCHpambe Tepopu3Ma, Te Tellka Kpaha, M3Hyna U u3paja Wik ynorpeda JaKHUX
JAaBHMX HCIpaBa ca HUJbeM u3Bplema repopusma (Directive (EU) 2017/541, 2017).

Ynopenna ananu3a nokasyje aa je Caset 6e36exnoctu YH Pesonynmjom
2178 (2014) noctaBuo yHHUBEp3aJIHU OKBHUP 3a HHKPUMHUHHUCAKE U CIIPEYaBABHE
(eHOMEHa CTpaHUX TEPOPUCTHUKUX Oopama, 1ok cy Caser EBpore u EY kpo3
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cBoje uncrpymente (CETS No. 217 u lupextusa (EY) 2017/541) xonkperuso-
BaJIM U MPOIIMPHIN OBe 00aBe3e Ha peruoHaaHoM HUBOY. Ha Taj HauuH, mehyHa-
pOJHA 3ajeIHULIA je IPBU YT CTBOPUJIA KOXEPEHTAH CUCTEM y KOjeM MOJIUTUYKU
n 0e30eHOCHU M0jaM CTPaHUX TEPOPUCTUUKUX Oopalia Jo0uja U CBOje HOpMa-
TUBHO YTE€MEJbEHE€ Y KPUBUYHONPABHUM MHCTPYMEHTHMA INIOOAIHOT U PEruo-
HaJIHOT Kapakrepa.

YIIOPEJIHO-ITPABHA AHAJIU3A
MHOJEJMHUX HAIIMOHAJIHUX PEHIEIBA

YnopenHo-npaBHa aHaIK3a MOKa3yje Ja cy MOjeJMHE Ap)KaBe U Mpe J0-
Homrewa Peszomymuje 2178 (2014) nHKpUMHHKCANIE TTYTOBAKHE Y MHOCTPAHCTBO
paau Tepopusma. Taxko je Kanana jomr 2013. ronune y wiany 83.181 KpuBuanor
3aKOHHMKa MPOIKCaTa KPUBUYHO JIEJI0 HAyIITamka 3eMJbe paau yuemrha y akTUB-
Hoctuma Tepopuctrdke rpyne (R.S.C., 1985, c. C-46, 2013).3

Haxon ycBajama Pe3omymmje 2178 (2014), Behuna apkaBa HHje yBemna eKc-
TUTAIUTHY 3aKOHCKY Je(HHUIH]Y ,,CTPAHUX TEPOPUCTHUKUX Ooparia”, anu cy -
pPOKE M HEeNmpelUr3He MHKPUMHHALIM]E€ TEPOPUCTHUKUX KPUBUYHUX JIeJIa, TIOMYT
TEPOPUCTUYKOT yAPYKHBakha, BpOOBama 1 00yKe 32 TEPOPH3aM, jJaBHOT MTO3UBAba
Ha BPILICHE TEPOPHU3MA U CJI. YIIIABHOM OMOTYhHIIe BbUXOBO KPUBUYHO TOBECHHE.
Wnak, mojequue ApkaBe cy MpoIKcale HOBa KpUBUYHA Jeia KOjuMa je HHKpH-
MUHHCAHO ITyTOBAamkE y MHOCTPAHCTBO Pajid TEPOPHU3MA.

Tako je y llImanuju 2015. rogune, y okBupY pedopMe KPUBUIHOT 3aKO-
HOZABCTBA, K0 KPUBUYHO JIEJIO IPOTIMCaHa T3B. ,,TACMBHA MHIOKTPHHAIMja”, KOja
oOyxBaTa M OCHHBAaWmE€ TEPOPUCTUYKE OpraHU3allMje Ha TEPUTOPHJH CTpPaHE
JpXaBe y [UJbY MPUAPYKUBAa WU CapaJibe ca IPYroM TEPOPUCTHYKOM Opra-
HU3AI1jOM, WK Y IIIJbY U3BPIICHA HEKOT Off TEPOPUCTUIKUX KPUBUYHUX JeTIa
(unman 575. craB 3.) (Ley Organica 2/2015 del Codigo Penal, 2015).

Lpna I'opa je y unany 4496 KpuBn4HOoTr 3aKOHHKA Mpornucana yuyemhe y
CTpaHUM OpY)XKaHUM (opMaljama, Ipyu YeMy 3aKOHO/IaBaIl CTPaHy OpykaHy ¢op-
Malujy Ae(GUHUIIEC Ka0 TEPOPUCTHUYKY OpraHHU3alH]jy, CTPaHy BOjCKY WJIH ITOJIU-
1IHjy, CTpaHy MapaBojHY WM MapanojuinjcKy (HopMalmjy OCHOBaHY HMPOTHUBHO
3aKOHY, JPyTUM MPOIMCUMa WK ipaBuinMa Mehynaponsor npasa (Kriviéni za-

*TIpema onpenou wiana 83.181 Kpusnunor 3akonuka Kanase, KpuBUYHO €70 YHHE CBAKO JIHIIE KOje
HAITyCTH WJIM NOKYIIA Ja HarmycTy KaHaay wiy ofie mim NOKyIlia 1a ce yKpIia Ha IIPEBO3HO CPEACTBO
y Hamepu Jia Haryct KaHamy, y by Mpey3uMarba palibe YNbEmheM WM HeUHbeHheM BaH TepH-
topuje Kanaze, koja 6u, 1a je mpenysera y Kanaau, npeactaBbaia TEpOPUCTUYKO KPUBHIHO 0.
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konik Crne Gore)*, 1ok je y KpuBuunom 3akonuky Penyomuke Cpricke y diaHy
304. nHKpUMUHHCAHO (hopMHUpame U 00ydaBame rpyna paau NpHUAPYKUBaba
CTpaHuM TepopucTuukuM opranuzanujama (Kriviéni zakonik Republike Srpske).

Y Kpusnunu 3akonuk (K3) CpOuje cy 2014. ronuse yBeeHa aBa HOBa Kpu-
BHUYHA JIeJ1a: YY€CTBOBALE Y PaTy WK OPYKAaHOM CYKOOY y CTpaHO] Ip>KaBH (WiaH
386a K3)® u opranunsoBame yueCTBOBaba y paTy WM OPY)KaHOM CyKOOY y CTpaHoj
npxxasu (wian 3866 K3)7 (Krivicni zakonik). ¥ omHOCy Ha peliebha 13 yropeaHor
IIpaBa, Hallle 3aKOHOAABCTBO Ca/IP>KHU crienuuyuHo peuiewe. [Ipe cBera, kpuBuuHa
nena u3 wiana 386a u 3860 K3 Hucy cuctemarnzoBaHa y OKBUPY MOATPYIIE TEPO-
PUCTUYKMX KPUBUYHUX JIeJIa, HUTH CE OpyXaHe (hopMalje y HHOCTPAHCTBY Ha
OUJI0 KOJU HAa4YMH JI0BOJIE y Be3y ca TepopusMoM. KpusnuyHo neno u3 wiaHa 386a
K3 je dopmymucano kao delicta propria, T€ Ta MOXKE U3BPILIUTH CaMO JPKaBJbaHUH
Perry6mmike Cpouje (Bodrozi¢, 2018: 51), mro je y Heckimany ca Pesomyrjom 2178
(2014), x0ja eKCILTMLIMTHO OJ1 JprKaBa WIaHUIA 3aXTeBa 1a KPUBUYHUM JEJIOM Oyay

4 Kpusnuno mero 4496 K3 1I" unHM KO TIPOTHBHO 3aKOHY, IPYTHM TPOTIHCHMA HIJTH TIPABHINMa Me-
hyraponHor npasa BpOyje, perpyTyje, mpunpeMa, OpraHusyje, pyKOBOIH, TPEBO3H HIIH OPraHH3Yy]e
peBo3 WK 00yyaBa I0jeAnHIA I TPYITY JbYIH Y HAMEPH HHXOBOT IPUAPYKHBaA UIIH yUECTBO-
Barba y CTPAaHUM OpykaHnUM (opmarrjama Kkoje aeryjy u3san Lipae 'ope. KpuBudHo memo yiHN U
KO IIPOTHUBHO 3aKOHY, IPYTUM ITPOIKCHMA WU TIPABIINMa MeljyHapO/HOT ITpaBa OTITYTyje Pajiu IpH-
JpY’KMBarba WK YIECTBOBAMA, IPUAPYKHU CE WM YUECTBYj€ Y CTPAaHOj OpyXKaHO]j (hopMaIju Koja
nenyje m3BaH Lipae ['ope, mojennHavHO WITH Y OPraHn30BaHNM Tpynama. Kao KpuBHYHO A0 je mpo-
MUCAHO U TMPHUKYIUUbAHE CPEICTaBa 32 U3BPILCHE OBOI KPUBHYHOL JIej1a, KA0 M JaBHO MO3UBAKE HA
M3BpIICHE OMII0 KOT 00JIMKa KPUBHUYHOT JejIa YIECTBOBAKE Y CTPAHUM OpY:KaHHM (opManyjama.
> Kpusuuro aemno u3 wiana 304. K3 PC yuau ko ko BpOyje, mo3uBa, 00yuasa, orpemMa, OpraHusyje
WA Ha HEKU JPYTd HAYMH MOOWIIMIIIE MOjeHHIIE WK IPYIIe JIUIA ca [UJbEM IPUIPYKUBabA
CTpaHUM IAPaBOJHUM WJIH TTAPATIOIUIIH]CKIM (opMaIiijama Koje ce 6aBe TepOPUCTUIKIM aKTHB-
HocTtUMa. KpUBUYHO /1€J10 YMHM U KO NMPUKYIUUba (PMHAHCH]CKA WM HEKa Jpyra Cpe/ICTBa, cavu-
aBa IUIAHOBE WJIH CE JOTOBapa ca APYTHM HIIH BpOyje qpyrora Wik mpeay3umMa 0o Kojy paamy
KOjOM C€ CTBapajy HEMOCPETHH YCIOBH 32 M3BPIICHE OCHOBHOT 00JIMKa KPUBHYHOT aena. OcuM
TOra, KPUBMYHO JIEJI0 YMHHU U KO JaBHO [103HMBa HA U3BPIICHE OCHOBHOT 00JIMKa KPUBUYHOT JIelia,
Kao | JIUIE KOje Ce MPUAPYKH CTPAHUM IapaBOjHUM WM MAPATIONHLIN]CKUM (opMaliijama Koje
ce 0aBe TEPOPUCTUUKUM aKTHBHOCTHUMA.

¢ Kpusuuro geno u3 wiana 386a K3 uunu apxasibannd CpOuje Koju ydecTByje y paTy Wil Opy-
JKAHOM CyKoOy Y CTpaHOj Ip’KaBH, Kao MPUIAIHAK BOJHUX WM ApaBOjHUX (hopMalrja cTpaHa y
CykoOy, a HUje ApKaBJbaHUH Te CTpaHe Ap)KaBe, Kao HU MPUIAIHUK 3BaHUYHE MHcHje MelyHa-
POHE OpraHu3anyje.

7KpuBnyHo ae10 u3 wiana 3860 K3 unHuM KO y HAMEPU M3BpINEHa KPUBUYHOL Jejia U3 YilaHa
386a na Tepuropuju Cpbuje BpOyje mim moAcTHYE APYTO JIUIE Ha H3BPIICHE TOT JIefla, OPraHn3yje
IpyIy WIK BpIIH 00YKy Jpyror JIMa WK TPyIe 3a U3BPIICHE TOT Jelia, ONPEMHU WM CTaBU Ha
pacronarame ornpemMy paji U3BpLICHA TOT Jielia WK J[aje WK MPUKYILJba CPE/ICTBA 32 U3BPLICHE
Tor aena. OBO KpUBUYHO 10 hie MoCTojaTh U Ka1a yYHHHIIAIl OpPTaHN3Yje JIUIIA KOja HUCY pKaB-
spanu PerryOmuke Cpbwuje.
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o0yxBaheHU Kako HEHU Jp)KaBJbaHU, TAKO U CTPAHIU KOjU MYTY]y Y ApXKaBy uuje
Jp*aBJ/baHCTBO HEMAJY, paau yyeurha y TepOPUCTUUKUM akTUBHOCTUMA. C THM Y
BE3H, HABEJICHA PeIlieHha TIOKa3y]y Jia je MPUOPUTET 3aKOHOABIA OHO CIIpeUaBamhe
y4ecTBOBama ApkaBibaHa CpOuje y cTpaHUM OpyKaHUM CyKoOuMa, a He JOCIIeTHO
yckialjuBame ca MeljyHapoIHUM CTaHAapIuMa O CTPAHUM TEPOPUCTHIKUM OOp-
uuMa. Y mpuiior HaBeJCHOM FOBOPH M YME-CHHUIIA /12 j€ Y 00pazioKemy Mpeyiora
3akoHa o noTBphuBamy MelyyHapoiHe KOHBEHIIM]€ MPOTUB PErpyTOBamka, KOPHILI-
hewa, puHaHCHpama 1 00yke rutahenuka ox 31.10.2014. ronune, Bnaga Penmy6muike
CpOuje HaBena Ja je MpOIMMCUBAKHEM HaBEACHUX KPUBUYHHX JI€71a CPIICKO KPUBUYHO
3aKOHOAABCTBO yckimaheHo ca tekcrom Konsenmwmje (Vukovi¢, 2014: 388), u3 yera
C€ JaCHO 3aKJby4yje /1a MHTEHIIM]a 3aKOHO/IaBI[a HHUje O1Ia MTHKUMHUHHUCAHE CTPAHUX
TEPOPUCTUYKUX Ooparia, Beh ruiahennka, Maza HA TO HUje YIUEHCHO Ha aJIeKBaTaH
HauuH (Vukovi¢, 2014; Bodrozi¢, 2018; Mutavdzi¢, 2023).

IMPOBJIEMH KPUBHYHOI I'OIbEIHA
- TEH3UWJA UIBMEBY MEBYHAPOJHOI' XYMAHUTAPHOT
N AHTUTEPOPUCTHUYKOI ITPABA

Craryc nuiia Koja y4ecTByjy WIH Cy TIOTol)eHa OpyKaHUM CyKOOOM pery-
JIMCaH je HopMaMa Mel)yHapOoJHOT XyMaHUTAPHOT TpaBa, OHOCHO TpaBa OpyKa-
HUX cykoOa. Craryc Ooplia mpu3Haje ce JIMIY KOje HETOCPEIHO Y4YeCTBYje Y
HeTpHjaTesbcTBUMA, 6e3 0031pa Ha HEroBo JIpKaBjbaHCTBO. Taj craryc ca cobom
HOCH JIBE IPUBUJIETH]E — TIPABO Ja He Oy/ie KPUBUYHO TFOHEH YKOJIHUKO CE TOKOM
paToBamba MpUIpKaBao MpaBuiia Mel)yHapoqHOT XyMaHHTAPHOT TIpaBa, Kao U MPaBo
Ha CTaTyC paTHOT 3apo0JbCHUKA YKOJIMKO MaJHe TOJ BiacT Henpujaresba (Krae-
henmann, 2014: 17). Kana je ped o yHyTpalimeM opykaHoM CykoOy, Meh)yHapomHo
XyMaHUTAPHO MPaBO YCTAHOBJbABA CUMETPH]Y Y MpaBUMa U obaBe3aMa IpKaBe U
moOyHEHUKA, IIITO 3HAYH JIa CY U MOOYHESHUIIH Ty>KHU Ja MOIITYy]y HopMe Mehy-
HapoJHOT XymaHutapHor npasa (Wertheim, 2003: 9). To, nocneauyuHo, 3Ha4M 1a
Cy NPUITAHUIIM IPKABHUX OPYKaHHX CHara u noOymeHHIH, Ka0 U CTPaHu OOpIH
y BbBUXOBUM PEIOBUMA, T10/]jSAHAKO KPUBHYHO OITOBOPHH 32 KPILICHa MPaBHIa Me-
hyHapoaHOT XyMaHUTapHOT MpaBa U U3BPIICHE Mel)yHapOTHUX KPUBUYHUX JIeNa.

Nnak, Caset 6e30ennoctu YH je aktuBHO yuemihe TEpOPHCTHUKUX Opra-
nuzaija UCHUC u AH® y yHyTpamimeM opykaHoM cykoOy y CUpHju OIIEHHO Kao
HETIPUXBAT/BHBO M EKCIUTMIIMTHO OCYJMO BUXOBY perpyraimjy oopaia y Pesomy-
uuju 2170 (2014). OBuM je 3ay3eT jacaH MOJTUTUYKH CTaB J]a HEMa MECTa IPHUMEHH
Mel)yHapoaHOT XyMaHUTapHOT TpaBa KaJjia je ped 0 opraHusanyjama Koje cy 03Ha-
YeHe Kao HOCHOIM Mel)yHapomHor Tepopu3ma, 6e3 0031pa ITO OHE Y KOHKPETHOM
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CyKOOy y4ecTBY]y Kao HeAlp)KaBHE OpyskaHe rpyre. YumbeHuIa 1a 0Be OpraHusalyje
MMajy TBOjaKy MPUPOIY — UCTOBPEMEHO CY M HEZIpyKaBHE OpYKaHEe TpyIe y YHYT-
pammmeM cykoOy U Mel)yHapoaHe TEpOPUCTHYKE OpPTaHM3alNje — /1aja je JIETHTH-
muteT nHTepBeHIMju CaBeta 6e30ennoctr YH, xoju je Pesomynmjom 2178 (2014)
o0aBe3ao Ap)kaBe Ja MHKPHUMUHHUIITY ITyTOBAH-E U MOKYIIIAj TyTOBamkha Y HHOCTPaH-
CTBO paJy Tepopu3Ma, Kao W (WHAHCHPAKE W OJIAKIIaBaFke TAKBOT ITyTOBAHHA
(Cuyckens, 2021: 581). Ca cranoBuiTa 0€30€THOCTH, OBa HHTEPBEHIUja je Ouiia
OTpaB/iaHa, ajiv j€ UCTOBPEMEHO JIOBEJA JI0 pelaTUBU3alN]je TPaHuIle u3Mehy me-
hyHapoaHOr XyMaHUTapHOT U aHTUTepopucTHdKor npasa (Cuyckens, 2021).

Hawnme, nok MelhyHapomHO XyMaHUTapHO MPaBoO 3a0pamyje Mpery3uMamke
akara Tepopu3Ma y Opy>KaHOM CyKoOy, OpOjHE CEKTOPCKE aHTUTEPOPUCTUUKE KOH-
BEHIIH]€ M3PUYUTO UCKJbYUY]y IPUMEHY CBOjUX Ofpenada Ha opy)KaHe CHare 3a
BpeMe Opy’KaHOT CYK00a, YIIpaBo y CKJIIy ca Mel)yHapoIJHUM XyMaHUTapHUAM TIpa-
BoMm. I[lomazehu on BehuHckor craBa fa mojam ,,opy»aHe cHare” oO0yxBara M He-
Np’KaBHE Opy’KaHe rpyTie, IPUIAIHUIM TEPOPUCTUUKE OPraHU3ALIM]€ KOja YUeCTBYje
y Opy’KaHOM CyKoOy OF 3a aKTe TepOPHCTHUYKOT KapaKTepa OAroBapali pema mpa-
BUJIMMa MelyHapoaHor XymaHutapHor npasa (Krahenmann, 2018). Mehytum, me-
hyHapomHO XyMaHUTapHO MpaBo He 3a0pamyje caMo MPUIPYKUBAKE WU ITyTOBAHbE
paau NmpuapyXuBamba OpyKaHOj Tpynu y cykoOy, 1ok Peszomymuja 2178 (2014)
yIpaBo TakBe palmke nHKpuMuHUIIe. Heneguaucanoct repopusma y melyHapon-
HOM TIpaBy U HETIOCTOjarh¢ JaACHUX KPUTEPH]yMa 3a 03HAYaBAE Je/THE OPraHU3alIN]e
TEPOPHUCTHYKOM, JOJIATHO OTEKABA]y pa3rpaHUyCHe Y TIPAKCH: TIe TPeCcTaje IpH-
MeHa Mel)yHapOJHOT XyMaHHTApHOT TIpaBa, a IJIe MOYHHEe TIPIMEHa aHTUTEPOPH-
CTHYKOT ITPaBa.

OBaj packopak UMa U MPaKTHYHE MMOCIIEANIE. 3aMarbIBambe JINHUjE pas-
rpaHnYema U yBolemhe HHKPUMHUHALIN]E CTPAHUX TEPOPUCTUUKUX Oopalia oMory-
huo je apxaBama na 06e30eze ocye 3a mia koja cy ce nmpuksbydmna UCHC-y,
AH®-y unu npyrum rpynama nose3anum ca An Kangom, yak u y ciayyajeBuma
KaJia HUje OMJI0 TOBOJHHO JTOKAa3a O M3BPIICHY Mel)YHApOIHUX KPUBUYHUX JIETIa.
KpuBuuHO romeme CTpaHuX Ooparia 3a paTHe 37I0YWHE WITH 3JI0YHHE TIPOTUB YO-
BEYHOCTHU y IIPAKCH j€ YECTO YCIOB/BEHO OPOJHUM JTOKa3HUM Telikohama: perne-
BaHTHHM JIOKa3¥ CE€ Haya3e Ha paroM 3axBaheHUM MOApydjuMa ¥ HEIOCTYITHH Cy
OpraHuMa rolbeha, MPUKYIha]y UX BOJHA JIKMIA 0e3 CTpydHE 00yKe, CBEIOIHU Cy
pacyTH 1o U30EeTITMYKUM KaMIIOBUMa, a eJIEKTPOHCKH JJOKa3H YeCTO OCTajy Y TO-
ceny tepopuctnukux opranusanuja (The Soufan Center, 2021).

VY TakBUM OKOJIHOCTHUMAa, MHKPHUMHHAIIH]ja ITyTOBalkba Y WHOCTPAHCTBO
paau Tepopu3Ma IMoKaszana ce Kao HajIPUKIATHU]U HHCTpYyMEHT. CBaku CTpaHu
6opan UCHUC-a wiu AH®-a Beh camum nyToBameM, WM MOKYIIajeM ITyTOBamka
paau NpuKJbydeHmha OpraHu3aluji, UCIymhaBa eleMeHTe Onha KpUBUYHOT Jiena
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(Brady, 2024: 765). OBo oaroBapa mupoj TEHAECHLIN]U aHTUTEPOPUCTHUYKOT 3aK0-
HOJIaBCTBa, KOje Hajuelrhe MHKPUMHHHUILE IPUIIPEMHE Paiibe KOje Cy YecTo U
IIPOCTOPHO M BPEMEHCKH yIaJbeHE Of] CAMOT TEPOPUCTHUKOT aKTa. YIPKOC TOME,
yHOpeIHONpaBHA Mpakca Mokasyje Aa Ap)KaBe, TaMo e je To moryhe, Bojie Ky-
MYJaTHBHE Tpolece, Te CTpaHe TepOpHCTHIKe OopIie ToHE U 3a MelyHapoaHa
KpUBHYHA JieJa U 3a TepopucTuuka kpuBuuHa aena (Cuyckens, 2021: 603).

Taxo je KpHBUYHO TOWEHE CTPAHUX TEPOPHCTUIKUX OOpalia MOCTaBJLEHO Ha
packpcHunM nzMely Mel)yHapomHOT XyMaHUTApHOT U aHTUTEPOPUCTUYKOT TIPaBa:
TIOK TIPBO IIPU3HAjE CTaTyc OOpla M peryiuile NoHaIamke y CyKoOy, Ipyro HHKpH-
MUHUIIE U CaMe MPUTIPEMHE PA/IEbe, YUME Ce MPOIIHpPY]je T0Jbe KPHBUYHE OATOBOP-
HOCTH U ICTOBPEMEHO JIOBOJIM Y INTAHhE I0CIEAHOCT Mel)yHapOoJHOIPAaBHOT MOPETKA.

CIYYAJ XTC - BYAYRE UMIIVIMKALIUJE

Ha nouetky oBor pazia yka3ajii cMO Ha KJby4HE OKOJTHOCTH KOje Cy J0BEJIe
10 yBOhema HOBOT TOjMa ,,CTPAHUX TEPOPUCTHUUKUX Oopama” y mehyHapomaHO
mpaBo. Kako Te OKOTHOCTH CBOj KOpeH nMajy y rpahanckom pary y Cupuju u yde-
CTBOBambY TEPOPHCTUYKHX OpraHu3anuja y 6opobu mpotus pexxuma bamapa en-
Acana (Bashar al-Assad), mpupomHo je na Hac Ha Kpajy OBOT paja aHaim3a
MOHOBO Bpatu y Cupwujy.

Hauwme, 8. nenemOpa 2024. ronune, y Cupuju je CBprHyT AcCaioB PeKUM
Ol CTpaHe omo3uInoHe koanumuje npensohene Xaar Taxpup en-Illamom — XTC,
KOjH je YCIIeo Jia Ipey3Me KOHTPOITY HaJl BUILIE ONIO3MIIMOHUX (DpaKiyja y CeBEPHOM
neny Cupuje, anu 1 fa npuao0uje OHMBIIE MPHUIAJIHUKE ACaIOBOT PEXHIMA, T€ Ha
Kpajy u3Hece BOjHy nobeny 3axBasbyjyhu cCOpUCTHIIMPAHUM TaKTUKama y 00pOou
(Bin Saleem, Khan, & Khurshid, 2024: 756). XTC je o 2017. ronune mpeacTaBbao
JOMUHAHTHY OpY’KaHy CHary y 60pou npotusB AcajoBor pesxuma (Solomon, 2022),
npu yemy je umao noapuky Karapa u 6maronaxion craB Typceke (Adar et al., 2025).
Haxon maga AcamoBor pexuma, ycreanio je guiekcubmnaunje mocmarpame XTC-a
ox crpane mehynaponue 3ajennune: CAJl cy y jymy 2025. romune ckunyne XTC ca
JIMCTE CTPAaHUX TePOpHUCTUUKKX opranu3aiyja (Rubio, 2025), a EY je ykunyna neo
eKOHOMCKHUX caHkitja npeMa Cupuju (Reuters, 2025). [Tocne Buiiie aerienuja, jenan
CHPH|CKH TpeJICeTHIK ce oOparno Ha [enepanHoj ckymuruan Y H (United Nations,
2025). Mehyrtum, Axmen en-1lIapa (Ahmad Al-Sharaa), rpenytau npencennuk Cu-
puje, 6uo je mno naga bamapa en-Acana Boha moOymEHUYKE TPYIIE, OMHOCHO TEPO-
puctuuke opranuzanuje XTC, mTo oTBapa OCETIbUBO MUTAHE MPABHE CYIOUHE
CTpPaHUX TEPOPUCTUUKUX OOpalia OBE OpraHu3almje.
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XTC je ocnoman 2017. ronune, kanga ce [labxar ®arax en-1llam (Jabhat
Fatah al-Sham) nmon BohctBom en-Ilynmanuja (al-Julani) yjenunuo ca HEKOIUKO
Ipyrux nodymeHnukux rpymna. [ladbxar ®darax en-Illam je HacTao roguHy JaHa
panuje, kaza je en-1lynanu 3BaHU4HO NPeKUHYO cBe Bese ca A Kangom, uume je
HOMHMHAJIHO IpecTala Ja MoCcToju TepopucTtuyka opranuzanuja AH®, koja je
6una 3BannyHa ¢punnjana An Kaune y Cupuju (CSIS, 2018). Kao 3BannuHM Ha-
cnenauk AH®-a, XTC je o3Ha4eH Kao TEPOPUCTHUYKA OpPTraHU3aIfja Y pe30TyIH-
jama Casera 0e30ennoctu YH. C tum y Besu, crpanu 6opuu XTC-a cy, npema
cranoBuinty Casera 6e30emHoctr YH, ctpanu Tepopuctuaku 60piu. Y3umajyhu
y 0031p KOMILTMKOBAHY NPOIEAYPY CKUamka ca JUCTE TEPOPUCTHIKUX OpTaHU-
3arja YH, xao n ynmenuity ga Pycuja, caBesnuk bamrapa en-Acana, y CaBery
6e36eqHoctu YH uma npaBo Beta, Teniko je ouekuBaTtu 1a XTC Oyne ckuHyT ca
JUCTE TepOpHUCTHUKUX opranmu3airja YH y ckopujoj 6ynyhnoctu (Zelin, 2023:
23). Ca ngpyre ctpane, nako je XTC nmpeno3HaT Kao TepOpUCTUYKa OpraHu3alyja
y MehyHapoHOj 3ajeqHUIH, BehiHa BeroBUX HACHIIHUX aKIfja Ouia je ycMepeHa
Ha aHTU-PEKUMCKY U aHTU-UpAHCKy 00pOy, kao u Ha 60pOy npotuB UCUC-a
(CSIS, 2018). Crora, nako ce XTC-y Moxxe Ipu3HATH U3BECHA YJIOTa Y Cy30Hjamy
HNCHC-a, He MOXeE ce 3aHEMApUTH HETOBa aKTHBHA M CBEXKE TOKyMEHTOBaHA IO~
pIIKa APYTUM TEPOPUCTUYKHUM TpyriamMa, 300T Yera HhEeroB CTaTyC TEPOPUCTHIKE
opraHmsaiiyje y IpaBHOM CMHCITy He Ou cMeo na Oyzae criopas (Zelin, 2023: 23).

Yenen KOMIUIEKCHUX YHYTPAIIBIX U Mel)yHaApOIHUX OKOJTHOCTH, CTATyC
cTpaHux Tepopuctuukux Oopauna XTC-a octaje HejacaH U MpoMeHJbUB. J[oK je
M3BECHO J1a he ce OHU U 1aJbe KPUBUYHO TOHUTH Y OKBUPY aHTHTEPOPUCTHIKOT
MPaBHOT OKBUPA, BEpOBATHO je na he y OynmyhHoctr mohu 1o yonakaBama ocyaa
3aCHOBAHUX MCKJbYUMBO Ha MpunagHoctu opranuzanuju. Ciyuaj XTC-a Tako no-
CTaje mapaJurMaTU4aH MpUMep MpaBHE HECUTYPHOCTH KOjy TMPOU3BOAH TIOJH-
THUYKH YIUIAB Y TIpaBHA MMUTamkba M OJaKO YBOheme HOBUX TOjMOBA 0€3 BUXOBOT
MPEU3HOT NepuHuCcCama. Y IIMPEM CMUCITY, OH TTOKa3yje Ja HEMOCTOjamke JaCHOT
pasrpaHnyema n3mehy MehyHapomHOT XyMaHHTAapHOT M aHTHUTEPOPHCTUUIKOT
IpaBa OTBapa MPOCTOp Jla CTATyC CTPAHUX Oopalia 3aBUCH BUILIE O TEOTTOIUTHY-
KOT TPEHYTKa, HETO O]l jACHUX MPAaBHHUX CTaHAap/a.

JTACKYCHJA

Cse no tepopuctuukor Hanaaa An Kaune 11. cenremOpa 2001. roqune,
Cager 0e36enHocTn YH je Tepopuzam nmocmarpao kao 6e30€1HOCHY KaTeropH;y,
IITO je OWJIO y CKJIAJy Ca lerOBOM YJIOTOM M IPHPOIOM OJITyKa Koje JoHOCH. Pe-
sonynje CaBera 6e36eqnoctu YH ycBojene mpe 2001. ronuHe HUCY MMalie 3Ha-
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YyajHUjer yTUllaja Ha CXBaTamke TEPOpU3Ma Kao KpUBUYHOIIPABHOT [10jMa, HUTH CY
00IIMKOBaJIe KPUMHHATHOTIOJIUTHYKHI OTOBOP Ha Tepopu3aM. [IperroMHu TpeHy-
Tak mpencraBiba Pesomymmja 1373 (2001), moHeTa kao HEMmocpeaHa peakiyja Ha
TepopuCcTHUKe Hamazae of 11. centemOpa. 3a pa3nuKy o MpeTXoaHuX, Pezomyimja
1373 (2001) ce Huje orpannumia Ha KOHKpeTaH jaorahaj, Beh je nmana omnrre 06a-
Be3yjyhe nejcTBo erga omnes, HAMETHYBIIIU Jp)KaBaMa HOBE 00aBe3e KOje HHUCY
6uiIe caapikane y MeljyHapoTHIM aHTHTEpOpUCTHUKIM KoHBeHIHjama (Cugilovi,
2024: 335). OBumM aktoM je Caset 0e36enHocTH YH 3amoueo cBojy ,,3aKOHO/IaBHY
yIOTY Y 00J1aCTH aHTHTEPOPUCTHIKOT TIpaBa.

On tana, peromenu koje Caset 6e30ennoctn YH yBoam y melynapomaHo-
MPaBHU TIOPEJAK KPO3 CBOJ€ PE30JIyIHje O TEPOPU3MY MOPajy Ce€ MOCMaTpaTu 1
Kao [paBHU IIOJMOBH, a HE UCKJbYUUBO Kao 6e30eqHocHe Kareropuje. [IpaBHo no-
cMaTpame 1ojMa CTPaHoT TEPOPUCTUUKOT OOpIia MoApasyMeBa HACHTU(PHUKOBAKE
HETOBUX OIIITHX KapaKTePUCTHKA U TUCTHHKTHBHHX €JIEMEHaTa y OJHOCY Ha
cpomaH nojam ctpanux 6oparna (Jakovljevi¢, 1997: 15).

Pe3onymmja 2178 (2014) ctpane TepopucTtruke Ooplie neduHuIIe Kao no-
JEOVHIIE KOjU MYTY]y Y Jp’KaBy Koja HHje AprKaBa KUXOBOT JIP)KaBJ/baHCTBA WIIN
MpeOUBANIMIITA PAIH ITIAHUPaka, IPUIIPEMarha, U3BPIICHA I YIeCTBOBAKHA Y
W3BpIICHY TEPOPUCTUYKHIX aKaTa, WIH paau noxahama wim npyxama TepOpH-
CTHYKe 00yKe, YKJbYuyjyhu U y KOHTEKCTY opyxaHor cykoba. [IpBo mro npu-
BJIAYH MMAXHY jECTe YNHCHHIIA Ja CTPAHU TEPOPUCTHUKH OOPIIH, 33 Pa3IUKy O
,»OOMYHUX"’ CTpaHUX Oopara, HUCY HYKHO MOBE3aHU Ca OpyXKaHUM CyKoOHMMa.
Jlok cTpanu O6opuM MyTyjy Y MHOCTPAHCTBO paau yuentha y opykaHoM CyKoOy,
CTPaHH TEPOPUCTUYKUA OOPIM TO YWHE Paad TCPOPUCTHUYKE aKTHBHOCTH, KOja
MOXe€ MTOCTOjaTH M BaH PaTHOT KOHTEKCTA.

Wnak, Pezonynuja He caapxu jacHy neUHULH]Y ,,TEPOPUCTUUKOT aKkTa”.
VY nuteparypu ce ynyhyje Ha Pezomymmjy 1566 (2004), koja Kao TEpOPUCTHUKE aKTE
HaOpaja KpUBHYHA JIej1a TIOMYT Hamaaa Ha IUBUIIC, Y3UMambhe Tajlala Wid JIPyTux
aKara yCMEpeHHX Ha 3aCTpaIlliBa-¢ CTAHOBHUINITBA HJIH jSIHOT H-ETOBOT JIeja WK
Ha TIpuHyhaBame ApkaBe WM Mel)yHapomHe opraHuzanije 1a HeTo YIUHH T
ce y3npxu on oapehenor unmema (Bilkova, 2018: 13; Resolution 1566, 2004).
Naxko oBa nedunuimja mpysxa onpehene cMepHMIle, OHa UTaK HE OTKJIaha CyIITHH-
CKe TUJIEME O TI0JMY TepOpHU3Ma Koje TIoCcToje y Mel)yHapoaHO] 3ajeqHHUIN 1 HAYTIH
MelyyHapoaHOT mpaBa, a 300T KOjUX HM JlaHac He MOCTOojU omurenpuxBaheHa ae-
¢unnnyja TepopusMa. [lonuTHuka ycIoB/bEHOCT OBOT MUTAaka YHHU J1a yBOhEHe
M0jMa CTPaHUX TEPOPUCTHUKUX Oopalia Mpou3BoM OpojHE PaBHE HEAOYMHUIIE, jEp
OH HHJ€ JaCHO pa3rpaHUyCH y OTHOCY Ha CPOJaH MojaM CTpaHuX Ooparia, HUTH j€
MOBYYCHA jacHa JIMHH]ja pa3/iBajamka Mel)yHapOJHOT XyMaHUTAPHOT U aHTUTEPOPH-
cTuukor npasa. JlonatHy koH(]y3ujy cTBapa unmenuna 1a YH u EVY y cBojum 3Ba-
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HUYHUM JOKyMEHTHMa OBE I10jMOBE yIoTpeOJbaBajy Kao CHHOHHUME, cyrepulryhu
na m3melhy mux pasznuka u He octoju (Cuyckens, 2021: 583).

3aksbyyax je 1a y MmelyyHapoaHOM mpaBy HE IOCTOJU YHUBEp3aTHA HOpMa-
TUBHA pa3iukKa nu3Mely crpaHor Ooplia u CTpaHOT TepopUCTUYKOT Oopiia, Beh n1a
CTaTyC KOHKPETHOT O0pIia 3aBUCH OJ1 OpraHU3aIlH]je K0joj ce MPUApPYXKYyje. AKO je
ped 0 opy>kaHO] TPYIH KOja je MMPU3HaTa Kao CTpaHa y Opy>KaHOM CyKoOy, IpKaBa
MOXE MMPU3HATH TI0jeINHITY CTaTyc OopIa y CMHCITY Mel)yHapoaHOT XyMaHUTap-
HOT mpaBa. AKoO ce Mak NpUIpyKU OpraHu3alMjHu Koja je 03HaueHa Kao TEPOpH-
CTHUKa, Ouhe TpeTupaH Kao cTpaHu TepopucTuuku Oopail. [IpoGiem, mehyTum,
JIeKH Y YUNECHHIIN I TO OPTaHU3aIlHje HUCY YBEK jeIMHCTBEHO O3HAaUeHE Kao Te-
popuctuuke y Mel)yHapoaHO] 3ajeAHUIIM, IITO CTBapa MpPaBHY HECUTYPHOCT U
0CTaBJba MPOCTOP 3a apOUTPAPHOCT y IPUMEHHU Mel)yHapOTHOT XyMaHUTAPHOT
mpaBa Uiau anturepopuctuukor npasa (Bilkova, 2018: 17).

[TocmarpaHo U3 yria KpHBHYHOT TPaBa, 1MojaM CTPaHOT TEPOPHUCTHIKOT
Ooplia 3aXTeBa HOPMaTUBHY M IOTMATCKy aHAJIN3y HHKPUMUHUCAHUX PA/IFbH, IIITO
Mo/ipa3yMeBa OJITOBOPE Ha MHUTama: 1) Koja ce mpaBHa 100pa Haraaajy; 2) Kojum
paamama ce Taj Haraj U3BpIaBa; 3) Koje MOCIEIUIE MOTY HACTYITUTH, U 4) KakaB
j€ TMICUXWYKHA OTHOC YYMHHOIIA TpeMa u3BpiieHom aeny (Jakovljevié, 1997: 16).

[Tomazehu ox pezomynuje 2178 (2014), mpaBHa go0Opa Koje ce MTUTE jecy
MehyHapoanu mup u 0e30eaHoCcT. IHKpUMHUHKCAHE Cy pajiihe MyTOBamba U MOKY-
11aja MmyToBama Y MHOCTPAHCTBO PaJll TEPOpH3Ma, MpyKama WM nmoxahama Te-
popucTHUYKe 00yKe, Kao ¥ (PUHAHCHPAE, OPTaHIN30BAE HITH OJTAKIIaBaAHE TAKBOT
nmyToBama. OBUM Cy OpojHE MPUIIPEMHE paJbe NOJUTHYTE HA HUBO PabH W3-
BpIIEHa NOCEOHOT KPUBHYHOT Jiena. [lomTo npunpeMue pajame Mo cBOjoj MpH-
ponu HE MpeAcTaBJbajy Hamaj Ha 3amTuheHo no0po, Beh cTBapajy yciose 3a
€BEHTYaJIHH HaIaJl, ey j€ 0 KPUBUYHUM JCJIMMa YHja j€ MOCSANIIA alcTPaKTHA
oracHocT. [IpenMeTHa KpuBHYHA Jeia C€ MOTY M3BPIIUTH CaMO Ca AUPEKTHUM
YMHIIIBAjeM, a YIUHUIIAI] MOPAa UMaTH HaMepy ydentha y TepOPUCTHIKOM aKTYy.

Naxo cy oBa KpuBHYHA Jieja TIOMUTHYKH (QYHKIIMOHATHA, jep ApKaBaMa
omoryhaBajy KpUBHUYHO TOBCHE Y CUTyalldjaMa Kajia HeJA0CTajy JOKa3u O KOH-
KpeTHUM Mel)yHapOJHIM KPUBHYHHM JIETMMA, Ca CTAHOBHUIITA KPUBUYIHOT TTpaBa
OHa TIPENICTaBJba]y MPOIIUPEHE PEMPECH]je U 3aMaribyjy TpaHHIly u3Mmel)y Jieru-
TUMHE TIPEBEHITH]E U YIpOXKaBamba OCHOBHUX MPUHITUITA 3aKOHUTOCTH.
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3AK/bYYAK

Yenon UCHC-a ipencTaBibao je IpesloOMHH TpeHyTak y Mel)yHapomHOM
MpaBy ¥ MPEKPETHHILY Y JOTAJAIIBEM CXBaTamwy 10jMa cTpaHux Oopana. Unme-
HUIIA J1a Cy CTPaHU OOPIIM MO MPBU YT MACOBHO OJTA3WIIM Y HHOCTPAHCTBO KaKo
0U ce MPUKJbYYHIIU TPAHCHAIMOHAIHO] TEPOPUCTHUYUKO] OPTaHU3AIM]H ca KBa3U-
Jp>KaBHUM CTPYKTypaMa JioBesa je 10 GopMaTHOT Cliajama MojMOBa CTPaHUX 00-
pana u repopusma y Pezonynmju 2170 (2014) Casera 6e30ennoctu YH, a motom
U JI0 TIOCTaBJbakha YHUBEP3aJTHOT HOPMATUBHOT OKBUPA 32 60pOy MPOTHUB CTPaHHUX
TepopucTUYKHX Ooparnia y Pezomymnuju 2178 (2014).

Hnak, npobiem ocTaje HeMoCTOjamkbe jeNMHCTBEHE e(hUHUITH]E TepOopU3Ma
y Mel)yHapOoAHOM MpaBy, IITO OTBapa MPOCTOP 3a MOJUTHYKA TyMauerma U Mpo-
W3BOJHHOCT Y MpUMeHH TpaBa. CTaTyc KOHKPETHOT OOpIia TaKO BHIIIE 3aBUCH O I10-
JUTHYKE OJUTyKe Ap:KaBe, HEro Of] jacCHUX npaBHUX kpuTepujyma. Cioyqaj XTC-a
JjacHo MoKa3syje J1a MOJUTUYKY YIUIMB Y MpaBHA MHUTamka U yBOheHhe HOBUX HEIO-
BOJHHO JIEUHHMCAHUX [10JMOBA CTBApajy MPaBHY HECUTYPHOCT U JOJATHO 3aMa-
TbY]y pa3nuky uzmely MehyHapoqHor XxyMaHUTapHOT M aHTUTEPOPUCTUIKOT TpaBa.

Cge HaBenieHO ynyhyje Ha 3aKJby4ak Ja je KOHILIENT CTPaHUX TePOPUCTUY-
Kux Oopaiia, Hako MOJUTHYKH U 0e30eJHOCHO (pyHKIMOHAJaH, Ca CTAHOBMIITA
MelyHapoHoTr mpaBa npobiaemMaruyal. YMECTO JaCHOT pa3rpaHuderma n3mely 060-
pala u TepopHcTa, OH je CTBOPHO JO0AATHE HEJOyMHUIIEe U oBehao pU3UK O Mpo-
n3BOJbHE TIpuMeHe TipaBa. Ctora 6u Oynyhu pa3Boj MehyHapoaHOT TIpaBa MoOpao
Jla TeKU MPEIU3HOM JAepUuHUCaBY KJbYYHUX [OjMOBa U JIOCIEAHOM pas3rpa-
HUYeHY Mel)yHapOoAHOT XyMaHUTAPHOT U aHTUTEPOPUCTUUKOT MPABHOT OKBUPA,
Kako Ou ce 00e30eua mpaBHa CUTYPHOCT U oHeMoTyhwta apOuTpapHa mpuMeHa
npaBa. Cunepruja usmel)y mpaBHE MPEU3HOCTU U MOJUTHYKE OATOBOPHOCTHU
0CTaje KJbYYHH MPEIycioB 3a e(heKTUBHO Cy30Hjamke Tepopu3Ma y CKIIay ca Me-
hyHapoaHUM MpaBoM.
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INTRODUCTION

The post—Second World War history of the Middle East has been marked
by numerous conflicts and the overlapping interests of great powers (Jankovié,
2007). Corruption, the absence of the rule of law, poverty, and external geopolit-
ical influences weakened the institutions of many states in the region, gradually
eroding their capacity to control territory and population through their institutional
mechanisms (Borowski & Fuchs, 2012: 180). Such conditions provided fertile
ground for the strengthening of terrorism and the expansion of terrorist organiza-
tions (Borowski & Fuchs, 2012: 181), which became particularly evident in the
case of the Islamic State of Iraq and Syria (ISIS), formed in the aftermath of the
2003 U.S. invasion of Iraq and the Syrian civil war that began in 2011 (Oosterveld
& Bloem, 2017: 6). The rise of ISIS represents a paradigmatic example of how
major powers, under the guise of combating an authoritarian regime in Syria, pur-
sue their geopolitical interests by providing de facto support to rebel groups that
are, in reality, manifestly terrorist in nature (MiSev & Boskovi¢, 2022: 124).

ISIS exploited the power vacuum and institutional weaknesses of Iraq and
Syria. In April 2013, its leader Abu Bakr al-Baghdadi proclaimed the Islamic State
of Iraq and the Levant, thereby consolidating quasi-state authority over parts of Iraqi
and Syrian territory (Gulmohamad, 2014: 2). The phenomenon of its rise marked a
turning point in international law. The massive influx of foreign volunteers — tens
of thousands of individuals from more than eighty countries (Cuyckens, 2021: 582)
—exceeded the previously accepted scope of the notion of “foreign fighter”. Unlike
earlier conflicts involving foreign volunteers, the cases of Iraq and Syria were dis-
tinctive because fighters were traveling to join a transnational terrorist organization
that had established quasi-state structures and declared a ““caliphate” (Schmid, 2015).
This development served as the immediate impetus for the United Nations Security
Council to introduce a new term — “foreign terrorist fighters” — in Resolution 2170
(2014). It was the first instance in which international law explicitly articulated the
convergence of the concepts of foreign fighters and terrorism.

The key question posed in this paper is the following: Does the concept
of foreign terrorist fighters contribute to more effective criminal prosecution and
the suppression of terrorism, or does it instead blur the boundary between inter-
national humanitarian law and counterterrorism law? This question acquires a
new dimension in the context of current developments in Syria, where Hayat
Tahrir al-Sham (HTS), an organization that attracted a significant number of for-
eign fighters in previous years, now exercises effective control over certain parts
of the territory. Many of those fighters have been criminally convicted in their
home states as “foreign terrorist fighters”.
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METHODOLOGICAL FRAMEWORK

The concept of foreign terrorist fighters emerged from the fusion of two
notions — foreign fighters and terrorism. For that reason, the paper begins by com-
paring their respective characteristics, as well as the characteristics of the organi-
zations to which they belong. The principal limitation of this analysis lies in the
fact that international law lacks a universally accepted definition of terrorism. Ter-
rorism remains a fluid concept, without clear criteria for designating an organiza-
tion as terrorist or an individual as a terrorist. As a result, any analysis is necessarily
conditioned by political and contextual factors.

In practice, it is not uncommon for organizations to cease being labelled
“terrorist” as a consequence of state decisions, or for individuals who were once
designated as terrorists to be reframed as freedom fighters. This conceptual am-
biguity poses a serious challenge for any phenomenological analysis and its com-
parison with other phenomena.

In addition to the phenomenological method, the paper also applies a nor-
mative approach, which includes an analysis of relevant documents of the United
Nations (UN) and the European Union (EU). Furthermore, a comparative legal
method is employed to examine the legislative solutions adopted by several states.
By combining these different approaches, the paper aims to provide a comprehen-
sive understanding of the concept of foreign terrorist fighters and its implications.

Building on this methodological framework, the next section analyzes the
concept of foreign fighters in international law. This analysis serves as the foun-
dation for understanding the subsequent evolution toward the concept of foreign
terrorist fighters.

THE CONCEPT OF FOREIGN FIGHTERS IN INTERNATIONAL LAW

Although the phenomenon of foreign fighters is not new, the term itself is
not defined in international law. International humanitarian law does not recognize
foreign fighters as a distinct category. Until 1977, international treaties regulating
the law of armed conflict recognized only two categories of persons — combatants
and civilians. With the adoption of Additional Protocol I to the Geneva Conven-
tions in 1977, the concept of the mercenary was introduced, thereby excluding
from the category of combatants those individuals who participate in armed con-
flict primarily for monetary or other material gain (Mutavdzi¢, 2023). The 1989
International Convention against the Recruitment, Use, Financing and Training
of Mercenaries further elaborated this concept. It defines mercenaries as persons
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recruited in the territory of a state or abroad to participate in an armed conflict or
to assist in the violent overthrow of a government, whose motive is personal gain,
and who are neither nationals of the state in which they operate nor members of
its armed forces (International Convention against the Recruitment, Use, Financ-
ing and Training of Mercenaries, 1989; Vukovi¢, 2014: 387).

The concept of foreign fighters, although similar, represents a distinct cat-
egory. Unlike mercenaries — who are legally defined — foreign fighters constitute
a term rooted in political and security studies, meaning it is an academic rather
than a legal concept (Krachenmann, 2014: 6). It refers to a phenomenon that re-
mains insufficiently researched and insufficiently precisely defined. It is generally
understood that foreign fighters are not linked by citizenship or familial ties to
any of the parties to the conflict, nor are they part of official armed forces; rather,
they typically join rebel groups (Bilkova, 2018: 2). In contrast to mercenaries,
who are criminalized under international law, being a foreign fighter, in itself, is
neither prohibited nor punishable under international law (Brady, 2024: 757).

For the purposes of this paper, the definition offered by Sandra Krachen-
mann is adopted. According to her, a foreign fighter is an individual who leaves
his or her country of origin or residence in order to join non-state armed groups
in an armed conflict abroad, motivated by ideology, religion, or affinity (Krae-
henmann, 2014: 6).

The phenomenon of foreign fighters has been known since at least the Spa-
nish Civil War (1936-1939) and the 1948 Arab—Israeli War, illustrating clearly that
it is not exclusively associated with the Islamic world. However, beginning with
Afghanistan after the Soviet invasion of 1989, the phenomenon has increasingly
been linked to Muslim communities (Krachenmann, 2014: 5). After Afghanistan,
many foreign fighters sought “new fields of jihad” — in Bosnia and Herzegovina,
Chechnya, Dagestan, and eventually in Syria. It was precisely this sustained mobility
of Muslim fighters across different conflicts that led public and academic discourse
to almost conflate the notion of “foreign fighter” with that of “Muslim foreign
fighter” (Giiney, 2019). This continuity — from Afghanistan to Syria — facilitated
the creation of a global network of ideologically motivated volunteers, which would
later become one of the key security threats of the twenty-first century.

With the outbreak of the Syrian civil war and the rise of the so-called Is-
lamic State, tens of thousands of fighters joined this terrorist organization, which
served as the pretext for introducing a new term into international law — the “for-
eign terrorist fighter.”
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EVOLUTION TOWARD THE CONCEPT
OF FOREIGN TERRORIST FIGHTERS

According to Hegghammer, the decisive turning point in the history of the
foreign fighter phenomenon was the war in Afghanistan following the Soviet in-
vasion, when — for the first time — there was organized and large-scale participa-
tion of volunteers from other Muslim countries in the defense of an independent
Muslim state against a non-Muslim occupier (Hegghammer, 2010: 66). This con-
flict was distinctive because it generated durable transnational networks of vol-
unteers motivated by religion, identity, and a perceived duty toward the global
Muslim community — the ummah. Malet argues that during this conflict, local re-
sistance became a symbol of the global struggle of Muslims against “infidel ag-
gression”, creating a pattern of mobilization that would later reappear in Bosnia,
Chechnya, Iraq, and Syria. A key figure in this process was the Islamic scholar
Abdullah Azzam, whose messages proclaiming an individual religious obligation
to defend Muslim lands facilitated the recruitment of thousands of volunteers
worldwide (Malet, 2009: 221-238). In this way, Azzam’s ideology, coupled with
the empirical context of Afghanistan, led to an increasingly tight association be-
tween the terms “foreign fighter” and “Muslim foreign fighter”. Particularly after
the 11 September 2001 terrorist attacks carried out by Al-Qaeda, this relationship
laid the groundwork for the subsequent introduction of the concept of the “foreign
terrorist fighter” into international law (Krachenmann, 2014: 3).

The civil war that erupted in Syria in 2011 soon developed into a complex
proxy conflict, in which numerous opposition factions fought simultaneously
against the regime and against one another, while external actors, sometimes
openly, sometimes covertly, supported various warring sides in pursuit of their
own strategic interests? (Adar et al., 2025; Bin Saleem, Khan, & Khurshid, 2024).
Amid this chaos, al-Baghdadi established ISIS as an independent terrorist organ-
ization, separate from Al-Qaeda and its Syrian affiliate, the Al-Nusra Front (ANF)
(Gulmohamad, 2014: 2). Owing to its radical ideology and substantial financial
resources, ISIS rapidly became the central driver of international terrorism (Al-
basoos & Al-Magbali, 2017: 50), responsible for more than one hundred terrorist
attacks in Western states between 2014 and 2017 (The Soufan Center, 2017: 14).
The organization’s attacks outside Syria, coupled with widespread violations of
international humanitarian law committed by ISIS and ANF, prompted a redef-
inition of the term “foreign fighter.”

2For an analysis of states’ resort to terrorist methods and their support for various terrorist organ-
izations in pursuit of geopolitical objectives, see: Stevanovi¢, 2022.
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In response to the escalation of international terrorism as a consequence
of the Syrian war, the United Nations Security Council adopted Resolution 2170
(2014), in which the term foreign terrorist fighters was explicitly mentioned for
the first time. The resolution condemned recruitment efforts conducted by ISIS,
Al-Qaeda, and the Al-Nusra Front (ANF), and called upon member states to take
measures to enable the criminal prosecution of foreign terrorist fighters and to
prevent their travel.

The normative foundation was further established by Resolution 2178
(2014), which obliges all member states to criminalize, in their domestic legisla-
tion, travel for terrorist purposes, the financing, organization, and recruitment of
foreign terrorist fighters, and to implement preventive measures to obstruct their
movement while enhancing international cooperation (Resolution 2178, 2014).

The key legal consequences of this Security Council intervention include
the separation of the academic notion of foreign fighters from the normative con-
cept of foreign terrorist fighters, the introduction of preventive criminalization
measures, and the creation of tension between international humanitarian law and
counterterrorism law.

NORMATIVE FRAMEWORK OF THE UNITED NATIONS
AND THE EUROPEAN UNION

A milestone in the development of the international legal framework to com-
bat the phenomenon of foreign terrorist fighters is undoubtedly UN Security Council
Resolution 2178 (2014). Adopted under Chapter VII of the UN Charter, it is binding
on all member states. It should be noted that this is not the first instance of “legis-
lative intervention” by the Security Council in counterterrorism matters. Indeed, be-
ginning with Resolution 1373 (2001), adopted immediately after the terrorist attacks
of 11 September, such actions by the Security Council have become a standard prac-
tice. In any case, Resolution 2178 (2014) is now regarded as a cornerstone of the
international legal framework for combating foreign terrorist fighters.

According to UN Security Council Resolution 2178 (2014), foreign ter-
rorist fighters are individuals who travel to another state to commit, plan, prepare,
or participate in terrorist acts, or to provide support to terrorist organizations. The
resolution obliges member states to criminalize in their national legislation the
following:

1. Travel for terrorism — the departure of their nationals or other persons

from their territory to plan, prepare, commit, or participate in terrorist acts;

2. Attempted travel and facilitation — criminalization also covers attempts
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to travel, assisting in organizing, organizing, or facilitating the travel of
others for terrorist purposes;

3. Financing of foreign terrorist fighters — the collection of funds, directly
or indirectly, with the intent or knowledge that such funds will be used to
finance the travel of individuals for terrorist purposes;

4. Recruitment and training — criminal responsibility extends to recruit-
ment for travel for terrorism, as well as providing or receiving training for
terrorist activities.

Resolution 2178 (2014) further requires all member states to establish ef-
fective international cooperation and to take adequate measures to prevent the
entry or transit of foreign terrorist fighters through their territory, including border
controls and monitoring of movements.

Following the global framework established by Resolution 2178 (2014),
regional organizations have taken steps to specify these obligations. The Council
of Europe adopted the Additional Protocol to the Convention on the Prevention of
Terrorism (CETS No. 217, 2015) to strengthen counterterrorism efforts and address
the emerging security threat posed by foreign terrorist fighters. Compared to the
UN resolution, the Additional Protocol also criminalizes participation in a terrorist
group and establishes a Contact Point for Cooperation to enable the timely ex-
change of information regarding individuals traveling abroad for terrorist purposes.

Another significant regional instrument is Directive (EU) 2017/541, which
defines two categories of criminal offenses: 1) terrorism offenses and offenses re-
lated to terrorist organizations, and 2) offenses related to terrorist activities. Within
the second category, criminalized acts include public incitement to commit ter-
rorism, recruitment, providing or receiving terrorist training, travel for terrorism,
organizing or facilitating travel for terrorism, financing terrorism, and serious
theft, extortion, or the creation/use of false official documents with the aim of
committing terrorism (Directive (EU) 2017/541, 2017).

Comparative analysis demonstrates that, through Resolution 2178 (2014),
the UN Security Council established a universal framework for criminalizing and
preventing the phenomenon of foreign terrorist fighters, while the Council of Europe
and the European Union, through instruments such as CETS No. 217 and Directive
(EU) 2017/541, specified and expanded these obligations at the regional level. In
this way, the international community for the first time created a coherent system
in which the political and security concept of foreign terrorist fighters also gained
normative grounding in criminal law instruments of both global and regional scope.
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COMPARATIVE-LEGAL ANALYSIS OF SELECTED
NATIONAL FRAMEWORKS

Comparative-legal analysis indicates that some states criminalized travel
abroad for terrorist purposes even before the adoption of Resolution 2178 (2014).
For example, Canada, as early as 2013, codified the offense of leaving the country
to participate in activities of a terrorist group under section 83.181 of the Criminal
Code (R.S.C., 1985, c. C-46, 2013).2

Following the adoption of Resolution 2178 (2014), most states did not in-
troduce an explicit legal definition of foreign terrorist fighters. However, the broad
and often imprecise criminalization of terrorist acts, such as participation in a ter-
rorist organization, recruitment and training for terrorism, and public incitement
to commit terrorism, generally allowed for the prosecution of foreign terrorist
fighters. Nevertheless, some states introduced new criminal offenses specifically
targeting travel abroad for terrorist purposes.

In Spain, as part of the 2015 reform of the Criminal Code, the offense of
so-called “passive indoctrination” was introduced. This includes, among other
acts, the establishment of a terrorist organization on the territory of a foreign state
with the aim of joining or cooperating with another terrorist organization, or for
the purpose of committing any terrorist offense (Article 575(3)) (Ley Organica
2/2015 del Cédigo Penal, 2015).

Montenegro, in Article 449b of its Criminal Code, criminalizes participation
in foreign armed formations. The legislature defines a foreign armed formation as
a terrorist organization, a foreign army or police, or a foreign paramilitary or para-
police formation established contrary to law, other regulations, or international law
(Krivi¢ni zakonik Crne Gore).* Similarly, the Criminal Code of Republika Srpska,

3 Pursuant to section 83.181 of the Criminal Code of Canada, every person who leaves or attempts
to leave Canada, or goes or attempts to go on board a conveyance with the intent to leave Canada,
for the purpose of committing an act or omission outside Canada that, if committed in Canada,
would be an offence under subsection 83.18(1) is guilty of an indictable offence and liable to im-
prisonment for a term of not more than 10 years.

*The criminal offense of 449b of the Criminal Code of Montenegro is committed by anyone who,
contrary to the law, other regulations or rules of international law, recruits, prepares, organizes, directs,
transports or organizes the transport of or trains an individual or group of people with the intention
of their joining or participating in foreign armed formations operating outside Montenegro. The crim-
inal offense is also committed by anyone who, contrary to the law, other regulations or rules of inter-
national law, travels for the purpose of joining or participating, joins or participates in a foreign armed
formation operating outside Montenegro, individually or in organized groups. The collection of funds
for the commission of this criminal offense is also prescribed as a criminal offense, as well as public
incitement to commit any form of criminal offense of participation in foreign armed formations.
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in Article 304, criminalizes the formation and training of groups for the purpose of
joining foreign terrorist organizations (Krivi¢ni zakonik Republike Srpske).’

In Serbia, two new criminal offenses were introduced in the Criminal Code
in 2014: participation in war or armed conflict in a foreign state (Article 386a)°
and organizing participation in war or armed conflict in a foreign state (Article
386b)” (Krivi¢ni zakonik). Compared to other jurisdictions, Serbian legislation
presents a specific approach. Notably, the offenses under Articles 386a and 386b
are not categorized within the subgroup of terrorist crimes, nor are foreign armed
formations explicitly linked to terrorism. The offense under Article 386a is for-
mulated as a delicta propria, meaning it can only be committed by a Serbian na-
tional (Bodrozi¢, 2018: 51). This is inconsistent with Resolution 2178 (2014),
which explicitly requires states to criminalize the participation of both their na-
tionals and foreigners traveling to a state of which they are not citizens for terrorist
purposes. In this context, the legislative priority appears to have been the preven-
tion of Serbian nationals’ participation in foreign armed conflicts, rather than the
consistent alignment with international standards regarding foreign terrorist
fighters. This is further corroborated by the explanatory memorandum for the Law
on Ratification of the International Convention against the Recruitment, Use, Fi-
nancing, and Training of Mercenaries of 31 October 2014, in which the Govern-
ment of the Republic of Serbia stated that, by introducing these offenses, Serbian
criminal law was aligned with the text of the Convention (Vukovi¢, 2014: 388).
It is thus clear that the legislature’s intention was not to criminalize foreign ter-

>The criminal offense under Article 304 of the Criminal Code of the Republika Srpska is com-
mitted by anyone who recruits, calls, trains, equips, organizes or otherwise mobilizes individuals
or groups of persons with the aim of joining foreign paramilitary or parapolice formations engaged
in terrorist activities. The criminal offense is also committed by anyone who collects financial or
other resources, makes plans or agrees with another or recruits another or undertakes any action
that creates immediate conditions for the commission of the basic form of the criminal offense. In
addition, the criminal offense is also committed by anyone who publicly calls for the commission
of the basic form of the criminal offense, as well as a person who joins foreign paramilitary or
parapolice formations engaged in terrorist activities.

®The criminal offense under Article 386a of the Criminal Code is committed by a citizen of Serbia
who participates in a war or armed conflict in a foreign country, as a member of the military or
paramilitary formations of the parties to the conflict, and is not a citizen of that foreign country,
nor a member of an official mission of an international organization.

7 The criminal offense under Article 386b of the Criminal Code is committed by anyone who, with the
intention of committing a criminal offense under Article 386a, recruits or incites another person to
commit that offense on the territory of Serbia, organizes a group or trains another person or group to
commit that offense, equips or makes available equipment for the purpose of committing that offense,
or provides or collects funds for the purpose of committing that offense. This criminal offense will
also exist when the perpetrator organizes persons who are not citizens of the Republic of Serbia.
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rorist fighters, but rather mercenaries — a goal that was, however, not adequately
achieved (Vukovi¢, 2014; Bodrozi¢, 2018; Mutavdzi¢, 2023).

CHALLENGES IN CRIMINAL PROSECUTION
— TENSION BETWEEN INTERNATIONAL HUMANITARIAN LAW
AND COUNTERTERRORISM LAW

The status of individuals participating in, or affected by, armed conflict is
regulated by international humanitarian law, also known as the law of armed con-
flict. The status of a combatant is granted to persons who directly engage in hos-
tilities, regardless of their nationality. This status confers two key privileges: the
right not to be criminally prosecuted if the individual adheres to the rules of in-
ternational humanitarian law during hostilities, and the right to prisoner-of-war
status if captured by the enemy (Kraechenmann, 2014: 17). In the context of non-
international armed conflicts, international humanitarian law establishes symmetry
in the rights and obligations of the state and insurgents, meaning that insurgents
are also obliged to comply with the norms of international humanitarian law (Wer-
theim, 2003: 9). Consequently, members of state armed forces, insurgents, and
foreign fighters within their ranks are equally criminally responsible for violations
of international humanitarian law and the commission of international crimes.

Nevertheless, the UN Security Council assessed the active participation of
ISIS and the Al-Nusra Front (ANF) in the non-international armed conflict in Syria
as unacceptable and explicitly condemned their recruitment of fighters in Resolution
2170 (2014). This established a clear political position that international humani-
tarian law does not apply to organizations designated as perpetrators of international
terrorism, even if they participate as non-state armed groups in a given conflict. The
dual nature of these organizations, simultaneously functioning as non-state armed
groups in a domestic conflict and as international terrorist organizations, provided
the legal and political basis for UN Security Council intervention. Through Res-
olution 2178 (2014), member states were obligated to criminalize travel and at-
tempted travel abroad for terrorist purposes, as well as the financing and facilitation
of such travel (Cuyckens, 2021: 581). From a security perspective, this intervention
was justified; however, it also led to a relativization of the boundary between inter-
national humanitarian law and counter-terrorism law (Cuyckens, 2021).

Indeed, while international humanitarian law prohibits the commission of
acts of terrorism in the context of an armed conflict, numerous sectoral counter-
terrorism conventions explicitly exclude the application of their provisions to
armed forces during armed conflict, in accordance with international humanitarian
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law. Based on the prevailing view that the term “armed forces” also encompasses
non-state armed groups, members of a terrorist organization participating in an
armed conflict would, for acts of a terrorist nature, be held accountable under the
rules of international humanitarian law (Kraechenmann, 2018). However, inter-
group engaged in a conflict, whereas UN Security Council Resolution 2178 (2014)
specifically criminalizes such conduct. The lack of a universally accepted defini-
tion of terrorism under international law, and the absence of clear criteria for des-
ignating an organization as terrorist, further complicates the practical demarcation:
where does the application of international humanitarian law end, and where does
counter-terrorism law begin?

This gap carries practical consequences. The blurring of the boundary and
the introduction of the criminalization of foreign terrorist fighters have enabled states
to secure convictions against individuals who joined ISIS, ANF, or other groups af-
filiated with Al-Qaeda, even in cases where there was insufficient evidence of the
commission of international crimes. Prosecution of foreign fighters for war crimes
or crimes against humanity is often hindered by numerous evidentiary challenges:
relevant evidence is located in war-torn areas and is inaccessible to prosecuting au-
thorities, it is collected by military personnel without specialized training, witnesses
are dispersed across refugee camps, and electronic evidence frequently remains in
the possession of terrorist organizations (The Soufan Center, 2021).

Under such circumstances, the criminalization of travel abroad for terror-
ism has proven to be the most practical instrument. Any foreign fighter of ISIS or
ANF, by traveling, or even attempting to travel, to join the organization, fulfills
the elements of the offense (Brady, 2024: 765). This aligns with the broader trend
in counterterrorism legislation, which most often criminalizes preparatory acts
that are frequently temporally and spatially removed from the terrorist act itself.
Nonetheless, comparative practice demonstrates that, where possible, states pursue
cumulative proceedings, prosecuting foreign terrorist fighters for both inter-
national crimes and terrorism offenses (Cuyckens, 2021: 603).

Thus, the criminal prosecution of foreign terrorist fighters has been placed
at the intersection of international humanitarian law and counterterrorism law: while
the former recognizes combatant status and regulates conduct in conflict, the latter
criminalizes even preparatory acts, thereby expanding the scope of criminal liability
and simultaneously challenging the consistency of the international legal order.
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THE CASE OF HTS — FUTURE IMPLICATIONS

At the outset of this paper, we highlighted the key circumstances that led
to the introduction of the new concept of “foreign terrorist fighters” in inter-
national law. Since these circumstances originate in the Syrian civil war and the
participation of terrorist organizations in the fight against the Bashar al-Assad re-
gime, it is natural that the analysis ultimately returns to Syria.

On 8 December 2024, the Assad regime in Syria was overthrown by an
opposition coalition led by Hayat Tahrir al-Sham (HTS), which succeeded in con-
solidating control over multiple opposition factions in northern Syria, securing
the support of former Assad regime members, and ultimately achieving military
victory through sophisticated combat tactics (Bin Saleem, Khan, & Khurshid,
2024: 756). Since 2017, HTS had represented the dominant armed force in the
fight against the Assad regime (Solomon, 2022), enjoying support from Qatar and
a favorable stance from Turkey (Adar et al., 2025). Following the fall of the Assad
regime, the international community adopted a more flexible approach toward
HTS: in July 2025, the United States removed HTS from its list of foreign terrorist
organizations (Rubio, 2025), and the EU lifted part of its economic sanctions
against Syria (Reuters, 2025). For the first time in decades, a Syrian president ad-
dressed the United Nations General Assembly (United Nations, 2025). However,
Ahmad al-Sharaa, the current President of Syria, had been the leader of the HTS
insurgent group — i.€., a terrorist organization — prior to the fall of Bashar al-Assad,
raising sensitive questions regarding the legal fate of the foreign terrorist fighters
affiliated with this organization.

HTS was established in 2017 when Jabhat Fatah al-Sham, under the lead-
ership of al-Julani, merged with several other insurgent groups. Jabhat Fatah al-
Sham had been formed the previous year, when al-Julani officially severed all ties
with Al-Qaeda, nominally dissolving the Al-Nusra Front (ANF), which had been
Al-Qaeda’s official affiliate in Syria (CSIS, 2018). As the official successor of
ANF, HTS was designated as a terrorist organization in UN Security Council res-
olutions. Accordingly, the foreign fighters of HTS are, according to the Security
Council, considered foreign terrorist fighters. Given the complex procedure for
delisting an organization from the UN terrorist list and the fact that Russia, an
ally of Bashar al-Assad, holds veto power in the Security Council, it is unlikely
that HTS will be removed from the UN list of terrorist organizations in the near
future (Zelin, 2023: 23). On the other hand, while HTS is recognized inter-
nationally as a terrorist organization, most of its violent actions have been directed
against the Assad regime, Iranian forces, and ISIS (CSIS, 2018). Therefore, al-
though HTS can be credited with a certain role in countering ISIS, its active and
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well-documented support for other terrorist groups cannot be ignored, and its
status as a terrorist organization under international law should remain uncontro-
versial (Zelin, 2023: 23).

Due to the complex domestic and international circumstances, the status
of HTS foreign terrorist fighters remains unclear and fluid. While it is certain that
they will continue to be prosecuted under the counterterrorism legal framework, it
is likely that, in the future, convictions based solely on organizational affiliation
may be mitigated. The HTS case thus becomes a paradigmatic example of the legal
uncertainty produced by political influence in legal matters and the casual intro-
duction of new concepts without precise definitions. In a broader sense, it illustrates
that the absence of a clear demarcation between international humanitarian law
and counterterrorism law creates a situation in which the status of foreign fighters
depends more on geopolitical circumstances than on clear legal standards.

DISCUSSION

Until the Al-Qaeda terrorist attacks on 11 September 2001, the UN Security
Council viewed terrorism primarily as a security category, which was consistent
with its role and the nature of its decisions. UN Security Council resolutions
adopted prior to 2001 did not significantly affect the understanding of terrorism as
a criminal law concept, nor did they shape the criminal-political response to ter-
rorism. A turning point was Resolution 1373 (2001), adopted in direct response to
the 11 September attacks. Unlike previous resolutions, Resolution 1373 (2001)
was not limited to a specific event; it had general erga omnes effect, imposing new
obligations on states that were not contained in existing international counterter-
rorism conventions (Cugilovi¢, 2024: 335). With this act, the UN Security Council
effectively began its “legislative” role in the field of counterterrorism law.

Since then, phenomena introduced into the international legal order by the
Security Council through its counterterrorism resolutions must be understood not
only as security categories but also as legal concepts. The legal consideration of
the concept of a foreign terrorist fighter involves identifying its general charac-
teristics and its distinctive elements in relation to the related concept of foreign
fighters (Jakovljevi¢, 1997: 15).

Resolution 2178 (2014) defines foreign terrorist fighters as individuals
who travel to a state other than their state of nationality or residence for the pur-
pose of planning, preparing, carrying out, or participating in terrorist acts, or for
attending or providing terrorist training, including in the context of an armed con-
flict. One notable feature is that, unlike “ordinary” foreign fighters, foreign ter-
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rorist fighters are not necessarily linked to armed conflicts. While foreign fighters
travel abroad to participate in an armed conflict, foreign terrorist fighters do so
for terrorist activities, which may occur even outside a wartime context.

However, Resolution 2178 (2014) does not contain a clear definition of a
“terrorist act.” In the literature, reference is often made to Resolution 1566 (2004),
which enumerates as terrorist acts criminal offenses such as attacks on civilians,
hostage-taking, or other acts aimed at intimidating the population or part of it, or
at compelling a state or an international organization to act or refrain from acting
in a particular way (Bilkova, 2018: 13; Resolution 1566, 2004). Although this
definition provides some guidance, it does not resolve the fundamental dilemmas
regarding the concept of terrorism that exist within the international community
and international law science, which is why there is still no universally accepted
definition of terrorism today. The political nature of this issue means that the in-
troduction of the concept of foreign terrorist fighters produces numerous legal un-
certainties, as it is not clearly distinguished from the related concept of foreign
fighters, nor is there a clear boundary between international humanitarian law and
counterterrorism law. Additional confusion arises from the fact that both the UN
and the EU use these terms interchangeably in their official documents, suggesting
that no distinction exists between them (Cuyckens, 2021: 583).

The conclusion is that, in international law, there is no universal normative
distinction between a foreign fighter and a foreign terrorist fighter; rather, the
status of a particular fighter depends on the organization to which they belong. If
the individual joins an armed group recognized as a party to an armed conflict,
the state may grant them combatant status under international humanitarian law.
Conversely, if they join an organization designated as terrorist, they are treated as
a foreign terrorist fighter. The problem lies in the fact that organizations are not
always uniformly designated as terrorist within the international community,
which creates legal uncertainty and allows for arbitrariness in the application of
international humanitarian or counterterrorism law (Bilkova, 2018: 17).

From a criminal law perspective, the concept of a foreign terrorist fighter
requires a normative and dogmatic analysis of the criminalized actions, which en-
tails answering the following questions: 1) which legal interests are being attacked;
2) by what actions is the attack carried out; 3) what consequences may result; and
4) what is the perpetrator’s mental attitude toward the act (Jakovljevi¢, 1997: 16).

Based on Resolution 2178 (2014), the legal interests being protected are in-
ternational peace and security. Criminalized acts include traveling or attempting to
travel abroad for terrorism, providing or attending terrorist training, as well as financ-
ing, organizing, or facilitating such travel. In this way, numerous preparatory acts are
elevated to the level of the commission of a distinct criminal offense. Since prepara-
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tory acts by their nature do not constitute an attack on a protected legal interest, but
instead create conditions for a potential attack, these are offenses characterized by
abstract danger. These criminal offenses can only be committed with direct intent,
and the perpetrator must have the purpose of participating in a terrorist act.

Although these criminal offenses serve a political function, allowing states
to prosecute in situations where evidence of specific international crimes is lack-
ing, from a criminal law perspective, they represent an expansion of repression
and blur the line between legitimate prevention and the endangerment of funda-
mental principles of legality.

CONCLUSION

The rise of ISIS marked a turning point in international law and a shift in
the understanding of the concept of foreign fighters. The fact that foreign fighters
for the first time traveled en masse abroad to join a transnational terrorist organ-
ization with quasi-state structures led to the formal convergence of the concepts
of foreign fighters and terrorism in UN Security Council Resolution 2170 (2014),
and subsequently to the establishment of a universal normative framework for
combating foreign terrorist fighters in Resolution 2178 (2014).

However, the problem of the absence of a unified definition of terrorism in
international law remains, creating space for political interpretations and arbitrari-
ness in the application of law. The status of an individual fighter thus depends more
on the political decisions of the state than on clear legal criteria. The HTS case
clearly demonstrates that political interference in legal matters and the introduction
of new, insufficiently defined concepts generate legal uncertainty and further blur
the distinction between international humanitarian law and counter-terrorism law.

Overall, this suggests that while the concept of foreign terrorist fighters is
politically and security-wise functional, it is legally problematic from the per-
spective of international law. Instead of providing a clear distinction between com-
batants and terrorists, it has created additional ambiguities and increased the risk
of arbitrary application of the law. Therefore, the future development of inter-
national law should aim at the precise definition of key concepts and a consistent
demarcation between the international humanitarian and counterterrorism legal
frameworks, in order to ensure legal certainty and prevent arbitrary law enforce-
ment. Synergy between legal precision and political accountability remains a cru-
cial prerequisite for the effective suppression of terrorism in accordance with
international law.
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