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HOBYAHA KA3HA U KA3HA 3ATBOPA KAO ,,CPEACTBO
N3BPIIEIBA” ITPEJAJE JETETA: YCTABHOIIPABHE
I'PAHUIIE U KPUBUYHOIIPABHE UMIIVIMKAIIUJE

Casicemax

Caspemenu Opywmeenu mokosu ykazyjy na cee yuecmanuje nopemehaje nopoouu-
HUX 00HOCa, Yuje nocieouye y Hajeehoj mepu mpne deya Kao HaAjparbusuja Kame-
eopuja. Y mom xonmexcmy, ocum oopedaba 3akoHa 0 nopooudHuUM 00OHOCUMA,
Hapouumy 8axcHocm 0odujajy oopedde 3akona o uzepuiery u obezoehery, no-
cebHO nema 21a8a oo HAc1080M ,, M38puierse 001yKa y 6e3u ¢ NOPOOUHUM OOHO-
cuma “, u mo mauxa I noo nacnosom Ilpedaja demema y un. 368—378, koja ypehyje
HauuHe u cpedcmea cyocke 3auimume YApaso y NOCMynyuma npeoaje oemema.
Lenmpannu npeomem 06oe pada npeocmaswajy wianosu 373 u 374 3axouna o uz-
sputerby u 0bezoehervy, Koju nponucyjy mexanuzme npuHyoOHo2 U3epuierba npeoaje
oemema, Wimo yKwyuyje npuHyoHo 00y3umaree u npeoajy oememad, HO84aAHY KA3H)
U KA3Hy 3ameopa — Kao cpedcmeo obesdeherba nowmosarba cyockux oonyka. Pao
KPUMU4KY npeucnumyje ycmagHoCm U 3aKOHUMoCm HagedeHux oopedada, ca no-
CeOHUM HOKYCOM HA HUX08 OOHOC NpeMa KPUSUUHOM 3aKoHooascmey Penyonuxe
Cpbuje, kao u uxo8y ycaziauenocm ca npuHYUnUMa 61a0asure npasa u npasHe
cueyprocmu. Ilocebno ce ananuzupa yurbeHuya 0a oée 00pedde, y c6oM caauirbem
HOPMAmMUueHOM 00NUKY, DYHKYUOHUWLY Y NOCPAHUYHOM NPOCMOpy usmely epahan-
CKOnpaeHe npunyoe u KpUSUUHONpagHe CanKyuje, wmo omeapa opojna meopujcka,
VCMABHONPABHA U NPAKMUYHA NUMARLA 00 3HAYAjA 34 3aumMumy Hajoowee unme-
peca 0emema u NOWMOBARE /bYOCKUX NPABA YHECHUKA Y NOCMYNKY.

Kuyune peuu: uzspuierve cyocke oonyke, npuHyoHa mepa, HO84aHa Ka3Hd,
KA3HA 3ameopa, KpUBUYHO Npaeo, yCmasHoCm

! ®akynrery 3a aumioMarnjy u 6e36eanocT y beorpany, Yausepsurer Yurnon Hukoma Tecia
jelenalopicicjancic@gmail.com

269



Jenena b. Jlonuuuh Januuh Hoeuana kasua u kasna 3ameopa...

YBOJI

Pactyhu 6poj poauTesbckux criopoBa, TyOnHa KOH(IUKATA U YIECTATIOCT
oTeXkaHe KOMyHUuKalnuje u3Mmel)y poauresba HAaKOH MpEeKua 3ajeJHUIE KUBOTA
YCIIOBUJIU Cy OTpeOy 3a e(pUKACHU]UM MEXaHU3MHUMa U3BPIICHA CYACKUX OJTyKa
KOje ce OJJHOCE Ha BPIICHE POAUTEIHCKOT MpaBa. YHyTap TOr OKBUPA, UHCTUTYT
npeaaje AeTeTa MoCTao je jeIHa O/ HajoCET/bUBH]UX MPOIECHUX OMepaliyja, jep
ce HaJa3| Ha packpirihy HOpOJUYHOT, KpUBUYHOT, U3BPIIHOT U YCTABHOT MpaBa.
OxroBop Ha MUTamke Kako 00e30eIUTH U3BPIICHE CY/ICKUX OTyKa, a J1a Ce UCTO-
BpPEMEHO HE HapyIIN HajOOJbH MHTEPEC JETETA U Jla CE 0UyBajy MPOIECHE rapaH-
1I1j€ pOnTEIha, MPEICTaBIba OKOCHHUILY OBOT pajia. PenpecuBHe Mepe, HApOUUTO
HOBYaHE Ka3He U JIUIIaBamke cJI1000/1€e, CBOjCTBEHE CY KPUBUYHOIPABHOM CHCTEMY,
Ta BbUXO0BO YBOlEHE y M3BPIIHU MOCTYIAK MMa JaJIeKOCEKHE TOCIEANIIE, KAaKO Y
TEOPH)CKOM, TaKO U Y IPAKTUYHOM CMUCITY.

3akoHomaBarl je, xenehu na moseha epuKacHOCT U3BPIICHA, YBEO MeXa-
HU3ME KOJU Ha MPBU IMOMIE] Jeyjy Kao CpeicTBa MpUHYE, alu M0 IPUPOIU U
rocjeanIaMa mpeacTaBibajy Ka3HEHE CaHKIMje. Y TaKBOj CUTYaIlUj! jaBJbajy Ce
030UJbHHU YCTaBHOIIPABHU MPOOIeMHU: HapylllaBamke MPUHIIUIIA 3aKOHUTOCTH, TIpe-
TIIOCTAaBKE HEBHUHOCTH, MIpaBa Ha MpaBUYHO cyheme, Kao U HapyliaBame cy0j-
eKTUBHUX ciobona rpahana. McToBpeMeHo, MOCTaB/ba Ce MUTAKE Aa JU TaKBE
Mepe 3aKcTa CIIyKe 3alITUTH JeTeTa, MM UX je 3aKOHO/IaBall YBEO MO/ yTULIajeM
uzeja o ,,e(puKacCHOCTH I10 CBAaKy LEHY .

[TpaBuu okBup PenyOnuke CpOuje Ha OBOM MMOJbY YTEMEIbEH je TIPe CBera
y [Topomnyrom 3akony (Babi¢, 2024), anmu nmoce6an 3Ha4aj iMa 3aKOH O U3BPIICHY
u 00e30ehemy (2015)%, unja mera r1aBa 1moj HacjaoBOM ,,MI3BpIIIeHe OTyKa Y BE3H
C TOPOJIMYHUM OJTHOCHMA’’, ¥ TO Tauka | Koja Hocw Ha3uB ,,IIpenaja nerera”, y ua-
HOoBUMa 368-378 caap:ku HOpME KOj€ ¢€ JUPEKTHO OJTHOCE Ha M3BPILCHE OTyKa O
Mpeaaju AeTeTa. YHyTap OBe IeTe maBe 3akoHa O U3BpLICHY U 00e30ehemy mo-
ceOHO ce n31Bajajy wiaHoBH 373 u 374, KOju POMUCYje CPENICTBA U3BPIICHA — &
TO Cy MPUHYJHO Oy3UMam€ U Mpenaja AeTeTa, HOBYaHa Ka3Ha U Ka3Ha 3aTBopa —
Kao peaklivdja Ha HeMoCTyMname Mo cyackoj omtynu. OBe mepe, nako GopMaiHo
MIPEICTaBIbEHE KA0 UHCTPYMEHTH rpal)aHCKOIIpaBHE MPUHYAE, IO CBOjOj IPUPOAU
Y MHTEH3UTETY A0IUPY]y chepy KpUBUYHONPABHE PENpecH]e, ITO 0TBapa HU3 TEO-
PHjCKHX, YCTABHONPABHUX U MPAKTUYHUX MUTAHA.

2Zakon o izvrSenju i obezbedenju. Sluzbeni glasnik Republike Srbije br. 106/2015, 106/2016 —
ayTeHTHYHO TyMmauewe, 113/2017 — ayrenTnyHo tymauewe, 54/2019,9/2020 — ayTeHTHYHO TY-
Mauewe, 10/2023, u mp. 3akoH u 91/2025.
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[lonazehu on caapkuHe nete miaBe 3akoHa 0 U3BPLICHY U 00e30ehemy Pe-
myonuke Cpbuje, re je MpornucaHo U3BPLICHE OATYKa Y BE3U ca IOPOAUYHUM OfI-
HOCHMa, OBUM PaJIOM >KEJIMMO J1a CKPEHEMO MaXKIbY J1a ¢y ofpende 3akoHa y TeToj
IJIaBH TOJ] TAYKOM 1, KOja HocH HacloB ,,I[penaja nerera”, a moceGHO of wiaHa 368
10 wiaHa 378, 1enoM cynpoTHE OCHOBHHUM HayeluMa 1o KojuMa ce CIpOBOAU U3-
BpIIICH-E HAa OCHOBY M3BPIITHE MCIIPaBe, a IeJIoM U HeyckialeHe ca YcraBom Perry0-
maxe Cp6uje (Nikoli¢ & Sarki¢, 2024: 705-716).

W3BpirHa ricripaBa Ha OCHOBY KOj€ CE JIOHOCH PEIICH-E O U3BPILICHY Y BE3U
ca IOPOIMYHUM OJHOCHMa MOYKE OUTH CaMo PAaBOCHAKHA MTPECY/Ia HITH PEIICHhe.
3aKoH 0 U3BpIIEHY U 00e30ehermy Mo HACI0BOM ,,MeCHa HAJIeKHOCT’, y WIaHy
368 ctaB 1 macu: ,,3a o/Ty9MBak-E O MPEAJIOTY 33 U3BPIICHE PaIu Mpeiaje IeTeTa
MECHO je HaJJIeKaH Cy/I IpeMa MpeOUBAITUIITY, OMHOCHO OOPABUILTY WU CETUIITY
CTpaHKe Koja je MOJHeNa MPEAJIor 3a U3BPILEHE WM peMa NpeOuBaIHILTY, O/l-
HOCHO OOpaBMILTY WJIM CEAUIITY CTPAHKE MpemMa KOjoj C€ CIIPOBOIN H3BPILEHE
WIM CyZl Ha YujeM noapy4jy ce Hanas3u aere”. CtaBoM | unmana 368 3akoHa, oxpe-
hyje ce MecHa HaIISKHOCT Cy/ia 3a OTYYHBAbE O TIPEAJIOTY 32 U3BPIICHE PaIH
npenaje AeTeTa; OH Caip KK U OApe 0y 0 KOjoj je HaAJIekKaH U Cy/I Ha YrjeM TOI-
py4jy ce Hama3u faete. Cmarpamo fa je oBa ofpeada CyBHIIIHA U 1A j€ JOBOJHHO Ja
0 TIPEIJIOTY 32 U3BPIICHE OTyUYje Cy/l KOJH j& MECHO HaJJIe)KaH mpemMa nmpeduBa-
JHIITY WA OOPaBHUINTY U CEHUIITY CTPAaHKE KOja MIOTHOCH MPEJUIOT, WK CyJT Hal-
JIeKaH TpeMa MpeOUBAIHINTY WK OOPABUINTY U CEIUINTY CTPAHKE IMpeMa KOjoj ce
CIIPOBO/IM U3BPIIEHE, Oyayhu 1a je TEIKo 3aMHUCITUTH CUTYaIrjy aa ou aete 6o-
paBUIIO BaH MPeOUBAIMINTA UM OOpPABHUIINITA OHOTA MPEeMa KOME CE CIIPOBOIU U3-
BpILIEHK:-E, a aKO j€ Ta CUTYyalllja y MpakcH 1 Moryha, orer Hema noTpede Ja peuiemne
0 M3BPILIEHY TOHOCH CyJl Ha YH]eM IMOPYU]y C€ Haja3u JeTe, U J1a j& IOBOJHHO Ja
OJTyvyje Cy/ HaJIeKaH MpeMa MpeOruBaJUINTY, OMTHOCHO OOPABHINTY CTPAHKE KOja
TTOJTHOCH TIPEJIOT M CTPaHKE MpeMa KOjoj C€ CITPOBOIM U3BPILCHE.

3a oBaKBe CUTYyaIfje Kaja Ou ce IeTe HaIa3|iIo BaH CEUINTA Cya, KOju Ou
OMo HaJJIeKaH MO MPEOUBAIUIITY, OMHOCHO OOPABUINTY WM CEIUINTY CTPAHKE
IpemMa Kojoj ce CIPOBOJH U3BPLICH-E, JOBOJbHA j€ o/ipeada cTaBa 3 UCTOT wiaHa 3a-
KOHA U3BpIIeHY U 00e30ehemy, koju mpensuha ga cym Moxe oapeheHe n3BpirHe
pajiibe IOBEPUTH U CYIy KOJU HHj€ HAJICKaH 3a CIpoBoheme u3Bpiema. Oapenda
ctapa 2 wiaHa 368 3akoHa 0 U3BpIIeHY U 00e30eh)ermy mponwucyje 1a MPUHYIHO Oy-
3UMamse JIETETa CIIPOBO/IM CyJI Ha YM]jeM MOJPYU]y Ce JeTe 3aTeKHE, U TO TI0 CITy»x)0e-
HOJj TY>KHOCTH WJIM Ha 3aXTEB CTPAHKE KOja je MOIHeNa TMPEeIor 3a u3Bpiiekhe. OBa
onpenda aa MPUHYIHO Oy3UMame IETETa CIIPOBOIN CYJI HAa YHjeM CE TIOAPYY]Y JIETe
3aTeKHE, ¥ TO TI0 CIIY’KOCHO] Ty)KHOCTH, HEMa CMHUCIIA, jep Taj CyJ HeMa Ca3Hamba Jia
CE Ha HEroBOj TEPUTOPHU)U HAJla3U JIETE YHje je IPUHYIHO OIy3UMarbe HAI0XKEHO
pelIemheM 0 M3BpIICHY HEKOT JIPYTor Cy/a, 1a OM MOrao Ja CrpoBee MPUHYIHO
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O/ly3MMarhe JIeTeTa, IpU YeMy Tpeba UMaTH y BUIY M YUEHECHUILY J1a CyJ HE MOXe
caMmo TIPUHYTHO Oy3€TH JieTe, Beh jeTe Mopa 1 mpeiaTh JUIly y CKIIaly ca pelieheM
0 u3BpIICHY. Panme ony3nMama 1 ipesiaje JeTera He MOTy OUTH OJIBOjEHE.

Onpenbama wirana 372 3akoHa 0 U3BpIIEHY U 00e30ehemy ypehyje ce
CaJIp>KUHA U JIOMAIIIaj CYACKOT PEIleHa O U3BPIICHY Y MOCTYIIMMA KOjU CE OTHOCE
Ha Mpefajy nerera. Y ciiydajy Jia U3BpIlHA HCIpaBa He CaipKU U3PUIUTY 00aBe3y
0 TIpeaju JeTeTa, Cy/I je My’KaH J]a y CaMOM pelIeHkYy O U3BPIICHY (HOpMYIHIIe
o0aBe3y JuIla MpemMa KOMe Ce M3BPIICHE CIIPOBOJIM, HaaXKyhu My Ja JieTe rnpena
OJIMax WM y OKBUPY CYZICKOT yTBpheHor poka. Haume, y ctaBy 1 unana 372 3akoHa
0 M3BpIIEHY U 00e30ehermy mpormucyje ce 1a ce y pelielkhy 0 U3BPIICHY Halake
CTpaHIIM IpeMa K0joj Ce CIIPOBO/IM M3BPIICH:E Ja JICTE OIMax Npe/a, Wi Ja mpeia
y onpeh)eHOM pOKy, HaKo y M3BPIIHOj UCTIPABU HUje HAJIOXKEHA TIpe/Iaja AeTeTa.

[MocTaBsba ce nUTamE IITa OHJIA CA/IPXKK U3BPIIIHA HCIIPaBa, aKO HE CA/IPKH
oapen0y Ja ce JeTe MPUHYIHO OIy3MMa OJ JIMIA PpeMa KOME CE CIIPOBOAM H3-
BPILEH-E U MPEe/aje JIUILY MO YHjeM 3aXTEBY CEe N3BPILICHE CIIPOBO/IH.

AXo ce U3BpIIICHE CIIPOBOM HA OCHOBY M3BPIITHE UCIIPABE KOja je pe3yJ-
TaT CHOPOBEACHOT MOCTYIIKA, Y KOME Cy CyNPOCTaBJbEHE CTPAHE UMAJIC TPHIIHKES
Jla U3HOCE CBE apT'yMEHTE 32 CBOj€ TBP/IHE U CTABOBE, & Y TO] OMTYIIH HUjE HAJIO-
KeHa TIpe/iaja IeTeTa, OH/Ia Ce TI0CTaBJha MUTAkE 300T Yera je YOITITe MOTpeOHO
BOJIMTH TIOCTYIAK KOji OW pe3ylTUPAO U3BPIIHOM HCIIPABOM M 3aIlITO CE OJMaXx
pelICHEM O U3BPLICHY HE HallaXKe Oly3UMae U Ipe/iaja IeTeTa, ako TakaB HaJIor
HUjE CaJlp)KaH y IPEUIOTY 32 U3BPLICHE.

VY unany 372 craB 3 3akoHa 0 H3BpIIEHY U 00e30ehey U3PUIHTO e TIPe]I-
Buha u MoryhHOCT M3/1aBarba HAJIora 32 XUTHY, OJJMaxX U3BPIIUBY MPE/ajy JACTeTa.
Ta mMepa ce HapOUYHUTO U3PUYIEC KaJa j€ YIPOKEH KHUBOT, 3PABIbE WU MCUXOPH-
3WYKH Pa3BOj JIETETA, YUME ce apupMuIIIe MpUMaT IPUHIIMIIA HAjOOJBET HHTEepeca
nereta. MIcTo Baxku ¥ 3a OHE CITy4ajeBe y KOjrMa j€ N3BPIITHOM HUCTIPABOM HAJIOKEHA
mpe/aja aeTeTa Koje je He3aKOHUTO OABEICHO WITH 33JPXKAHO, Y IIHJbY HErOBOT I0-
BpaTKa y CTpaHy JIpXaBy, yKJby4yjyhu U cuTyanuje KapakTepiucTUIHe 3a rpalaH-
ckompaBHy oTMmuily. OcuM TOra, OBa Mepa je MPUMEHJbUBA U Y OKOJHOCTUMA Y
KojuMa ce 00e30el)yje MOHOBHO YCIIOCTaBIhAhE POIUTEIHCKUX OTHOCA, OHIIO Y JI0-
MEHY POIUTEIHCKOT CTapama, OWIo y JOMEHY TpaBa Ha Bul)ambe y HHOCTPAHCTBY.

Onpenba craBa 2 unana 371 3akoHa 0 u3BpLIeHY U 00e30ehemy je mo-
TIYHO HEjacHa U HemoTpeOHa, MOIITO Ce He HaBOM 300T yera CyJ] MOXKE Ja 3aKaKe
POUHILITE U KOja je cBpxa pouuinTa. [1omro ce u3BpIeHhe CpOBOIM Pajiu Mpeiaje
JeTeTa JUIy KOMe TI0 M3BPIITHOj UCIIPAaBH JIeTe Tpeda /1a ce mpeaa, OHa je jacHo
Jla ce yKazaHa ozipe10a u3 cTaBa 2 wiana 368 3akoHa 0 u3BpIIeHY U 00e30ehemy,
Koja mpenBula MPUHYIHO Oly3UMALE JIETETa, He MOXKE CaMo 3a ce0e CITPOBECTH,
a Jla ce He M3BPIIH Tpe/aja AeTeTa.
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[Ipema ToMe, OHIIO KOJU Cy HE MOKE CITPOBOAUTH MPUHYTHO Oy3HUMAarhE
JeTeTa, a 1a y UCTO BpeMe HeMa o0aBesy Ja JIeTe mpeaa CTPaHIM 110 YhjeM 3a-
XTEBY C€ pelleHe CIPOBOAM, 1A CE IMOCTaBJbha MUTAKE MITA J1a C€ YUHH ca TPH-
HYIHO OTy3€THM JICTCTOM.

OJHOC KPUBHUYHOI ITPABA CA ITIOPOJAUYHUM ITPABOM
CA IIOCEBHUM OCBPTOM HA YJIAH 373 1 374 3BAKOHA
O U3BPUIEHY U OBE3BEBEBY

W3melyy kpuBHYHOT MpaBa ¥ MOPOAMYHOT MpaBa IMOCTOjU Be3a HE CaMo Y
3aTUTH Opaka W TOPOANIIe, Beh M y 3aITUTH Y4iIaHOBA TIOPOAMIIEC OFf HACUJba
MIPEIY3ETOT O] CTPaHE jeJHOT WJIHM BUIIE WIAHOBA T€ MOPOHIIC; OBA 3alITHTA Y
MoCTeIkhe BpeMe 100HMja cBe BUIIIE HA 3HA4ajy. [IponucruBame KpUBUYHKX JIeTIa
KOjUMa Ce INTUTH OpaK | IMOPOIUIIA ITOPa3yMeBa 1 3alITHTY JIEIe U POAUTEIhA,
Y TO HE CaMO Y CMUCITy 3JI0CTaBJbamka, HETO 'y CMHCITY CITpedaBama n30eraBama
JaBarba U3ApKaBama, Te Cy 3a KBaIH(HUKANN]y KpUBUYHKX JIe]a OBE BPCTE O
3HayYaja v MPOMHICH MOPOAUYHOT ITPaBa.

Jpyra noaupHa Tauka u3mel)y KpHBHYHOT W TIOPOJANYHOT TIPaBa jaBjba Ce
y JIeNy TIe ce oipendaMa IOpOINTHOT TIpaBa J1aje 3allITHTa OHUMA KOjH TpIIe Ha-
CHJTHUYKO TIOHAIIAE O CTPaHe WiIaHa TOPOIHUIIE, Y KOM CITydajy MoXe JohH 110
n3pulama npeasuhenux cankuuja y [loponnyHom 3akoHy, a J1a UCTE T€ paliibe
MOTY TIPEJICTaBJhaTH U KPUBUYHO JIEJI0, Y KOM CITy4ajy ce CaHKIIMja U3pHye HAKOH
CIIPOBEJICHOT KPUBUYHOT MOCTynKa. HapaBHO, Ty Tpeba BOOUTH padyHa Aa ce He
TIOBPEIN MPABUIIO 3a0paHe NBOCTPYKOT KaKibaBama (Stojanovic, 2024).

Usnan 373 3akoHa 0 u3BpIiewky 1 00e30ehermy mpencTaBiba jenat o KJby4-
HUX HOPMH M3BPIIHOT ITOCTYTIKA KOjH CE€ OTHOCH Ha MPe/ajy JeTeTa. 3aKOHOIaBaIl
y OBOM uiIaHy ypeljyje BpcTe cpecTaBa M3BpIICHA KOje CyI MOKE TIPUMEHHUTH
Kako Ou 00e30ea1o crpoBol)eme MPaBHOCHAXKHE U U3BPIIHE OJTYKE Y MOPOIUY-
HUM onHOcuMa. OBe Mepe Cy MOCeOHO OCETIBbUBE, jep Ce IPUMEHY]Y Y CUTyaIlu-
jama koje myOoKo 3aaupy y TIpaBa poauTesba U JIe1ie, 300T 4era ce mpruMeHa Mopa
3aCHMBATH Ha YCTaBHUM U Mel)yHapoJHUM CTaHJapauMa 3alITUTE HajOOJbEr HH-
Tepeca JeTeTa.

Cyn, HaKOH IITO TPOIIEHHU CBE OKOJIHOCTH KOHKPETHOT CIIy4aja, y PeuieHhy
0 u3BpuUIeHY oApelyje jeHO WM BUILIE 3aKOHOM IPOIMUCAHUX CpeliCTaBa M3-
BpIIIeHa. 3aKOH O U3BpIIEHY U 00e30ehemy y ctaBy | wiana 373 ompehyje Tpu
CpencTBa u3Bpliewa: (1) NpUHYIHO Oy3UMame U Mpenajy AeTera, (2) HOBYaHy
ka3Hy U (3) ka3Hy 3arBopa. CxoaHo oapendu crapa 2 wiaHa 373 3akoHa O U3-
BpHICHY U 00€30ehemy, CpesicTBa MOTY J1a C€ OIPEJIC M CIIPOBETY ITpeMa JIUITY Koje,
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MIPOTHUBHO HAJIOTY Cy/a, O/I0M]ja Jia mpejia JAeTe, JIMIY KOje OTeKaBa WU ClpedaBa
npenajy aeTeTa, JHIYy KOJ Kora ce JIeTe Hala3W WU JIHMILy O]l YHje BOJbE 3aBUCH
npenaja aerera. [lo ogpendu craBa 3 wiana 373 3akoHa 0 M3BPIICHY U 00€3-
Oehemy, cyl MOKe MEHhaTH CPEICTBA U3BPIICHA TOK CE U3BPIICHE HE OKOHYA.
Tpeba rctahu na je onpenda craa 1 unana 373 3akoHa 0 U3BPIICHY U 00€3-
Oehemwy HajcopHUja onpenda y oBoj iaBu 3akoHa, Oymyhu 11a, Kako je mpeTXoaHo
yKa3aHo, NPOITUCYje TP CPEACTBA U3BPILCHA — IPUHYIHO Oy3UMarhe U MPeajy
JieTeTa, HOBYaHy Ka3Hy M Ka3HY 3aTBOPa — KOja C€ MOTY OJIPE/IMTH NPeMa JIUILY Koje,
CYIPOTHO HAJIOTY CyJia, Ol0uja aa pea JeTe, JIMITy Koje OTeKaBa Hin oHeMoryhasa
npe/ajy IeTeTa, Kao v pema JIMILY KOJ] Kora ce JAeTe Halla3u, OHOCHO JIUILY Of] YHje
BOJBE 3aBHUCH HeroBa mnpenaja. lame, ogpenda crapa 2 unana 373 3akoHa 0 U3-
BpLICHY 1 00e30eherhy HeMa HUKaKBOT CMUCIIA Y JIeTy Y KOME Ce MPOITUCYje Ja ce
CpE/ICTBA U3BPIIICHA MOTY OJIPEIUTH TIPeMa JIUILY O]l YMje BOJbE 3aBHCH MPEIaja Jie-
TETa, jep ce MOCTaBJba MMUTALE KO j€ Taj O/ YHje BOJbE 3aBUCH TPe/Iaja IeTeTa, CeM
mTo 6u TO MOIIO Jia OyJie JIIle KOME je Cy/l HaJOXKHO Jia Tpefa JieTe, a ia TO He
Oyj1e JIrIIe KOME je Cy/I U3BPIIHOM HCIIPABOM HAJIOKHUO MPE/ajy JeTeTa.
Pemere 0 U3BpLICHY MPABOCHAXKHE OJUTYKE pajiv Mpe/iaje AeTeTa MOXKe
Ja CaJpXKK camo opendy O MPUHYIHOM OIy3MMamy JIETeTa U Mpeaaju IeTeTa,
jep TO je cBpXa M3BPILHOT OCTYIKA: /Ia C€ MPUHYIHUM ITyTeM CIIPOBEIC IPaBoC-
Ha)KHa OJITyKa Cy/a, Mo KOjoj ce JeTe UMa IpeaTu APyTroM JIUITY WIH YCTAHOBH.
VY HaleM npaBHOM CHUCTEMY HHje Moryhe u3puiaru ka3He oHoMme ko Hehe
JI0OPOBOJBHO J1a M3BPIIH CYACKY OITYKY, CEM aKO C€ PaJi O KPUBUYHOM JIETy He-
M3BpIIEHA CYICKE OJUTYKe. 3aKOH O M3BpIICHY U 00e30ehemy ce moHocu 300r
Tora jia ce 00e30e1u NPUHY/HO U3BPIICHE CYIICKE OITYKE Y OTHOCY Ha OHOT KOjH
CYICKY OJUTYKY HE M3BPIIH y POKY KOjH j€ CaJip>KaH Y U3BPILIHO] UCTIPABH.
W3Bpiueme o1yKa y Be3U ca IOpOJAUYHUM OJTHOCMMA HE MOXKe OUTH U3Y-
3eTaK U MOXKE CE IPOITUCATH caMo Jia OU ce M3BPILUIIO OAy3UMaLE JIeTETa U Ipe-
Jaja IeTeTa y CKJIajly ca IpaBOCHAKHOM CYJICKOM OJUTYKOM, M Y TOM MOCTYIIKY C€
HE MOT'y PONMCHBAaTH HUKAKBE Ka3He, a MOTOTOBY HE Ka3Ha 3aTBOpa, jep Ka3Ha
3aTBOpa MPECTaBba Ka3HEHY CAHKIIH]Y KOjy MOXKe u3pehu camo cy y 3aKOHUTO
CIIPOBE/ICHOM Ka3HEHOM MOCTYIKY (KPUBHUYHH WIIM MPEKPIIAjHH MOCTYIIAK).
[Iponucana xa3Ha 3arBopa y Tauku 3 craBa | umaHa 373 3akoHa 0 u3-
BpILEHY U 00e30ehemy je Ka3Ha, a He CPEeICTBO W3BPIIECHA, IITO jJaCHO MPOU3U-
na3u ¥ U3 oapenode cras 3 unaHa 374 3akoHa 0 U3BpIIEHY U 00e30ehemy, e ce
jacHO HABOJIM JIa C€ paJiv O Ka3HH 3aTBOPA KOja Ce M3BpIIIaBa peMa 3aKOHY KOjUM
ce ypehyje u3Bpiiemhe KpUBUYHUX CaHKIIM]a, a U3BPIICHE KPUBUYHUX CAHKIIH]ja
je moryhe caMo ako je cCaHKIMja U3pEUYeHa y 3aKOHUTO CIIPOBEICHOM Ka3HEHOM
MOCTYTIKY.
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[Mpema unany 2 Kpununor 3akonuka® Peryomuke CpOuje, kazHa ce Moxe
n3pehu caMo yUMHHUOILY KOJU j€ KPUB 33 YUHH-EHO KPUBUYHO JEJI0, a YiaH 4 cTaB
2 MICTOT 3aKOHHKA TPOITUCYje J1a C€ KPUBUYHE CAHKITH]e U3PUIY HCKIbYUHUBO PAIIH
cy30mjama nerna koja moBpelyjy Bpennoctu 3amruhene KpUBUYHUM 3aKOHO/IAB-
CTBOM. Y W3BPIIHOM TIOCTYIIKY, Mel)yTuMm, He mTuTe ce Te BpenHoct — Beh ce
camo 00e30ehyje cripoBoherme U3BPITHOT HACIOBa. 300T TOra, 3aKOHOM O W3-
BpLIEHY 1 00e30ehemy He O Tpedasio mpeABUIETH Ka3Hy 3aTBOpa Kao CPEACTBO
W3BpIICHA.

IMPUPOJA KA3ZHE U ITPOBJIEMHU KA3SHE 3ATBOPA 1 HOBYAHE
KA3HE KAO CPEJICTBA U3BPUHIEIbA

KpuBruHo npaBo je 1eo npaBHE HayKe KOja ce 3aCHHMBA MPBEHCTBEHO Ha
penpecuju npemMa OHMMa KOju CBOJUM pajJilama NoBpel)yjy HHIUBUAYaTHE U KO-
JIEKTUBHE 3aKOHOM 3amiTuheHe BpeaHocTu. Jlakie, onmTa cBpxa KpUBHYHUX
CaHKIIMja € MPONHCHUBAE U U3PHIIAkhe KPUBUUHUX CaHKIM]a Kako OM ce cy30uia
MIPOTUBIIPaBHA MOHAIlIaka MI0jeIUHALlA KOja ce MPOIUCY]jy Kao KpUBUYHA Jiefa, a
paau cripeyaBama TaKBOT MMOHAIIAA.

Jlpy1ITBO MPOTHUB YUMHUIIAIA KPUBUYHUX J€JIa IPeIy3uMa pa3He Mepe y
[IWJbY CBOj€ 3aIITUTE, Ka0 M Y IWJbY Cy30HMjaha KpUMUHAIUTETA.

KpuBuune cankiyje cy BpJIo BAKHE U 3HA4YajHE MEpe IPYIITBEHOT pearo-
Bamba U BUX MOXKE U3pehu camo cyJ] Kao opraH Jp>kaBHe BiacTH. KpuBUUHE caHK-
L{je Cy IpUHYIHE Mepe y 3allITUTU APYIITBA O]l KpUMUHAIUTETA KOj€ U3pUIy
CY/IOBH YUYMHHUOLIMMA KPUBUYHHX JIeJ1a Y MPONHUCAHOM KPUBUUYHOM MOCTYTIKY KOjU
je onpeheH 3aKOHOM.

Jla 61 KprUBUYHA CaHKIIMja MOTJIa OUTH U3peUYeHa, OHa Mopa OUTH MPOIU-
caHa y 3aKOHY IIpe U3BpLICHE PaJiib€ KPUBUUHOT JIeJIa U HAKOH ILTO C€ Y CYJCKOM
MOCTYNKY YTBPAM KpUBHIA YUMHHOLIA KpUBHUYHOT nena. Jlakie, 6e3 yTBphene
KpUBHLIE 32 KPUBUYHO JI€J10 HE MOKe OUTH M3peUeHa HU KpUBUYHA caHKuuja. [la
0u ce n3pekiia, KpUBUYHA CaHKIIM]a MOpa OUTH MPOMKMCAHA 3aKOHOM U JEAMHO je
cyn osnautheH aa uspude kpusuuHe cankuuje (Jovasevic, 2011:159-161).

KpuBuune cankiuje ce Mmory n3pehu myHOJIETHOM YYMHUOILY KPUBUYHOT
Jienia, 10K C€ MaJIoJIETHOM JIMILY O]l YCIIOBUMA IPONUCAHUM ITOCEOHUM 3aKOHOM
MOTY M3pHUIaTH BACIIUTHE MEpe U Apyre KpUBUYHE CaHKLM]E KOje Ce€ MPOIUCY]y
THUM MOCEOHUM 3aKOHOM U Yy TOCeOHOM MOCTYTKY. KprBUYHE CaHKITH]e ce HE MOTY

3 Kpusuunu 3akoHuK. Sluzbeni glasnik Republike Srbije br. 85/2005, 88/2005 — wucmp, 107/2005
—ucmp, 72/2009, 111/2009, 121/2012, 104/2013, 108/2014, 94/2016, 35/2019 n 94/2024).
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n3pehu Iy Koje y BpeMe U3BpIIeHha KPHBUYHOT Jefia Hije HaBPIIMIIO YeTPHASCT
ronuna (Perié, 2007).

Kpusuunn 3axonunk Penybmuke Cpbuje y wiany 4 npomnucyje cienehe
KpUBHUYHE CaHKIIM]je: Ka3He, Mepe yrno3opema, Mmepe 0e30eTHOCTH 1 BaCIIUTHE
mepe (Cejovié, 2007: 277-396).

CBpxa u3pHIama Ka3Hd y OKBUPY OIIIITE CBPXE KPUBUYHUX CAHKIIH]ja j&
,,CIIPEeUaBarmbe YUMHHOIIA J]a YMHU KPUBUYHA JIe)ia U YTHUIAkEe Ha era Ja yoyayhe
HE YMHHM KPUBUYHA JIeNa, yTUIAKkEe Ha JIpyre Ja He YMHE KPUBUYHA Jelia, 3pa-
KaBame IPYIITBEHE OCy/e 3a KPUBUYHO JIENI0, jadare Mopaia 1 yuBpiihuBame
o0aBe3e MOIITOBamka 3aKOHA U OCTBAPUBAHE MPABEIHOCTH M CPA3MEPHOCTH H3-
Mel)y yuumeHor Jena U TeKWHE KPUBHYHE CaHKIIMje”, IITO TMPE/ICTaBba TeHe-
pajHy IPEBEHIIN]Y, KOja OJIroBapa MOJACPHUM CXBaTambHMa IeHepalHe IPEBEHIIH]C.
Onpenoom crasa | unana 42 Kpuuunor 3akoruka Pemyomke CpOuje nponmcana
j€ Kao cBpXa KaKmaBamba CIIeIHjaIHa IPEBEHIIN]a, KOja Ce CacTOj! O]l CTIpeUYaBama
YYMHHOILIA JIa YMHU KPUBHYHA JIeNia U YTHLAKkEM Ha Bbera Ja yoyayhe He yuHH
kpuBu4Ha fienna. CtaBoBuMa 2 U 3 IpoMHcaHa je reHepaiHa MPEBeHIIN]ja Kao CBpXa
Ka)KIbaBamba, jep Ce U3PHIAkhEeM Ka3HH yTUYE Ha IPYTe J1a He YMHEe KpUBHYHA JieTa
U JIONIPUHOCH C€ jadamy MOpajia U yuBpuihinBamy 00aBe3e MOIITOBaka 3aKOHA U
n3paxkaBamwy JIPYLITBEHE OCYyA€ 3a yuHMbeHa KpuBrHuHa Jena. Cras 4 wnana 42
Kpusnunor 3axonnka Penyommke Cpouje nmponmucyje ,,0CTBapuBambe IPaBeTHOCTH
U CPa3MEPHOCTHU M3Mel)y YUMEIEHOT Jieia ¥ Te)KMHE KPUBUYHE CaHKIHje”, HITO
MPaKTUYHO cMaTpaMo Ja npeasuha petpudymujy. [Ja nm je To mobpo wim He,
Bpeme he mokasaru.

KasHne koje ce Mory u3puuaTu rnponucane cy y wiany 43 Kpusuunor 3a-
koHuka Perry6nuke CpOuje xako cienu: 1) J0)KHBOTHU 3aTBOP, 2) Ka3Ha 3aTBOpa,
3) HoBYaHA Ka3Ha, 4) paJl y JaBHOM HHTEpECy U 5) OAy3UMarme BO3auKe JJO3BOJIEC
(Stojanovi¢, 2022: 293-296).

Y Kpuuunom 3akonuky PemyOnuke CpOuje mpomnucaHo je a ce Ka3Ha
3aTBOpa MOXKe M3pehn camo Kao riaBHa Ka3Ha, M J1a He Moke OuTH Kpaha oj1 Tpu-
JIeceT JlaHa, HUTH Jy’Ka O] JIBaIeCET T'OJIMHA, 1 JIa CE OHA N3PHYE Ha ITyHE FOIUHE
1 MeceIle, a JI0 IeCT MeCely 1 Ha 1aHe. Y ctaBy 3 wiana 45 KpuBUYHOT 3aKOHUKA
Peny6nuke Cp6uje npeasul)eHo je 1a, yKOJIUKO C€ YUUHUOIY KPUBUYHOT JAejia
M3pEKHE Ka3Ha 3aTBOpa JI0 jeJIHE TOAMHE, CY/] MOXKE HCTOBPEMEHO OipeIuTH 11a he
Ce OHa M3BPIINTHU TaKo MTO he je ocyheHu u3npkaBaTy y mpocToprjama y KojuMa
CTaHyje, YKOIIMKO c€ ¢ 003MpPOM Ha TMYHOCT YUMHHOIIA, F-eTOB PAHHjH KUBOT, Hhe-
TOBO JIPJKambe MOCIIE YYHILEHOT JIej1a, CTENICH KPUBUIIE U IPYTe OKOJTHOCTH O] KO-
juMa je IeNo yYMHMO, MOXKE OUeKHBaTH Jia he ce ¥ Ha Taj HaYMH OCTBapUTH CBpXa
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KaxmaBama.* Y craBy 4 wiana 45 Kpusnunor 3akonnka Penyosuke CpoOuje, y
OBOM ciy4ajy ocyheHu He cMe J1a HaIlyCTH POCTOPHj€ y KOjUMa CTaHyje, OCUM Y
cllydajeBUMa KOJU Cy MPOMHUCAaHU 3aKOHOM O M3BPILEHY BaH3aBOACKHX CaHKLHM]a
u mepa (Mili¢, 2024). [Ipema ctaBy 5 unana 45 KpuBnunor 3akoHuka PerryOnuke
Cpbwuje, ocyhenom ity 3a KpUBUYHO JIEIIO MTPOTHUB Opaka u TOPOJUIIE KOj€ KUBH
ca omTeheHnM y UCTOM MOPOJUYHOM JTOMahWMHCTBY, HE MOXKE CE€ OJPEIAUTH H3-
BpIIIEH-E Ka3He 3aTBOPA HAa HAYMH MPOMKCAH y CTaBy 3 OBOT WlaHa.

3aKoH 0 U3BpLIeHY U 00e30ehermy yBoIM HOpMaTUBHY KOHCTPYKIIH]Y KOja
nMa obenexja mpasHe dukimje, Oynyhu ga mpeasuha MoryhHOCT U3puIlamka Ka3He
3aTBOpa y OKBUPY M3BPIITHOT MOCTYMKa, 03 nmparehux eremeHara koju cy MHXe-
PEHTHHU KPUBUYHOIIPABHOM cucTeMy. Hamme, n3ocraHak onTyx0e, JOKa3HOT 10-
CTyIKa, yTBphHBamka KPUBHIIE, KA0 M HETIPUMEHIBAKHE Hadella 3aKOHUTOCTH U
Cy0jeKTHBHE OJITOBOPHOCTH, YKa3y]y Ja C€ Mepa JIMIICHa c1000/Ie MPUMEHY]e BaH
OKBHIpa YCTaBOM rapaHTOBAHUX IMPOIECHUX cTaHmapaa. OBaKBO HOPMaTHBHO pe-
IICHE TOBOJH y TIHTamke YCKIal)eHOCT ca yCTaBHUM TapaHIfjaMa CaapKaHuM y
Ycrapy Peny6nuke CpOuje, moceOHO y moriey mpaBa Ha MpaBUvHO cylheme, mpasa
Ha on0pany u npernoctaBke HeBUHOCTH (Ustav Republike Srbije, 2022: 22-24).

Jlumeme cnobone ka0 HajUHTCH3WBHUja Mepa I KaBHE MPUHYIE MOXKE
OWTH JISTHTUMHO CaMO y CTPOTO YTBph)eHUM MPOIIECHUM OKBUpUMA. Y TIPaBHOM
cucremy PenyOnuke CpOuje, TaKBU OKBUPH Cy TPaJAULIMOHAIHO OTPaHUYEHU Ha
KPUBUYHH MTOCTYIAK, MPEKPIIAjHA TIOCTYIIAK, Ka0 ¥ HA U3y3eTHE CIIy4ajeBe MpH-
BpPEMEHOT 3aJipKaBamba pajau 3allTUTe jaBHe 0e30eqHoCcTH. M3BpIIHN MOCTYyMaK,
10 CBOjOj MPaBHOj MpUPOAU U (HYHKIM]HU, HE MIPHUIMaa OBOj Kareropuju, Oynyhu
Jla My je MpUMapHa CBpxa MPUHYIHO OCTBapUBame Beh yTBph)eHNX noTpaxuBama,
a He CaHKIIMOHKCAbe POTUBITPABHOT TIOHAIIIAKA.

YBohewmeMm MoryhHOCTH H3pHIlaka 3aTBOpa y Tpajamy 1o 60 maHa, 3aKo-
HoaBall (PaKTUIKU KOHCTHTYHINE HOBH, YCTABOM HETIPEIBUN)EH OCHOB JIHIIICHA
cnobozae. OBaKkBO MPOILIKPEHE JOMEHA IpKaBHE perpecuje Huje nmpaheHo oaro-
Bapajyhum nporecHuM rapaHiidjama, ITo JOBOIH O CUCTEMCKE HEyCKI1al)eHOCTH
ca yctaBHUM nopeTkoM. [ToceGHo je mpoliemMaTuyHo MITO ¢e Mepa JUIICHa CII0-
60x1€e u3puue 6e3 MpeTXoOAHOT yTBphUBama KpUBULIE Y OCTYNKY KOjU OU 3a]10BO-
JbUO CTaHJap/e NpaBUYHOT cyhema.

4Cyn he y ciyuajy goHOIICHA MPECY/E KOjOM je H3PEKao Ka3Hy 10 jeIHe TOMUHE 3aTBOPA U OJpe-
o 1a he ce ncTa M3BPLINTH W3APKABAKHEM y TIPOCTOPHjaMa y KojuMa OCyl)eHH cTaHyje, UCTO-
BPEMEHO OJUTyYHMTH U Y IPECYH HABECTH Ja Jii he ce ucTa U3BpILIaBaTH y3 eJEKTPOHCKH HA30D
i 0e3 eeKTPOHCKOT HaJ30pa, a y CKiIaay ca oapendom wiana 19 u 20 3akoHa 0 U3BpIICHY BaH-
3aBOJICKUX caHKuuja u Mepa (Sluzbeni glasnik Republike Srbije br. 55/2014 n 87/2018). Hakie,
OBO je Ka3Ha IJIe Cy/ OTydyje O HAUWHY N3BPIICHA.
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3arBop u3 unana 373 3akoHa 0 U3BpIICHY U 00€30ehemy je makiie CaHk-
1ja ,,MenIoBUTE MPHUPOJIE”, KOja HUje mpeaBul)eHa y OKBUPY KPUBUYHOIIPABHOT
CHCTEMA, IIITO € YHHH MPOTUBYCTaBHOM. To JOBOAM /10 3aKJbydKa /1a je uiaH 373
3akoHa 0 U3BpHIeHY U 00e30ehemy He caMo paBHO HEUCIIpaBaH, Beh U yCTaBHO
HenomymTeH. [IpuHIMIT 3aKOHUTOCTH 3aXxTeBa Ja Ka3Ha: Oyae MpoIrcaHa 3aKo-
HOM, OyJie jacHo AeuHHCcaHa, OyJe NpUMemeHa HakoH yTBpheHe kpusuile. Kazna
3aTBOpa y OBOM KOHTEKCTY HHj€ MPEIu3HO AeduHucana, HemMa eJIeMeHT ,,KpH-
BHIIE”, HEMA JJOKA3HOT TIOCTYIIKa, HeMa OpaHuona, Hema Tyxuiamtsa. OHa je mo-
TIYHO CyNPOTHA HAueNTy 3aKOHHUTOCTH.

YcraB He M03Haje MEUIOBUTE CAHKIIH]E, Tj. CAaHKIMj€ KOje CY Yy CYIITHHU
Ka3He, alli ce MPUMEY]Y Y HEKOM JIPYTOM MOCTYTIKY. 300T Tora je Ka3Ha 3aTBopa
Y U3BPIITHOM TIOCTYTIKY YCTaBHO CITIOpHA: HUje KpUBUYHA Ka3Ha, aJli jeCcTe JINIIIa-
Bame C10007€; HHje U3BPIITHA Mepa, alu je (hopma MpUHY/E; HUje TTPEeKpIIajHa
Ka3Ha, aJIi j€ perpecruBHA.

YcraB Penmyonuke Cpouje y wiany 27 o HacJIOBOM ,,[IPABO HA JIMYHY
cnobomy u 6e30eTHOCT” MPOMHUCY]e /1a ce CI000/1a MOYKE OTPAaHUYHTH CaMo Y 3a-
KOHOM yTBPhE€HO] MIpoIIeIypH KOja je y CKJIaay ca MPUPOAOM pasjiora JUIIaBamka
ciobone. V3BpuIHM MOCTyak HeMa CTPYKTYpy Koja OAToBapa CTaHAapay ,,IpH-
poze pasyiora” — HeMa yTBphUBama OATOBOPHOCTH, HEMA jaBHE pacrpaBe, HEMa
nokasHor noctynka (Ustav Republike Srbije, 2022: 19-20).

Kana ce nume mumm cio0ozie y U3BPITHOM ITOCTYIIKY, TO JIMIIIaBamkbe HEMa
jacHy npaBHy npupoy. OHO HHje MPEBEHTUBHO (Kao 3a/ipKaBambe), HUje Ka3HEHO
y dhopMaHOM cMHCITY (jep HEMa TIPeCye), HUje HU MPOIECHO (Kao mpuBohemne).
Hamwe, wran 32 YcraBa Peny6muke CpOuje mox HacioBoMm ,,IIpaBo Ha nmpaBUYHO
cyheme” noapasymeBa: He3aBUCAH U HETIPUCTPACAH CY/[I, JaBHY pacipany, Moryh-
HOCT yueniha cTpaHke, MpaBo Ha M3HOIICHE 0Ka3a, mpaBo Ha onopany (Ustav
Republike Srbije, 2022: 22).

M3BpurHu mocTymnak HeMa jaBHY pacrpaBy. Mepa 3atBopa ce u3pude y
(dbopmu 3aKIbyUKa, O3 MPETXOAHOT TOKA3HOT MOCTYTKA. JIuiie He MOXe 3aXTeBaTh
OJNIaTame, HE MOYKE 3aXTEBATH CACIYIIamkhe CBEOKA, HE MOKE TPAKUTH TICHXO-
JIOLIKO-TICUXH]aTPHjCKO BEIITAYEHE, HUTH MOXKE J00UTH OpaHuolLia 1o CIyKO0eHO]
ny>kHoctd. CBU OBH €JIEMEHTH jaCHO TOKa3yjy Jia je 0BO pemnpecuja 6e3 cyhema,
ITO j€ YCTaBHO HEJOMYCTHBO.

3arumM, wian 34 YcraBa Peny6nuke CpOuje mox HacimoBoM ,,[IpaBHa curyp-
HOCT y Ka3HEHOM IpaBy’’ NpeaBul)a MpEeTIoCTaBKy HEBUHOCTH, YAME CIpedaBa
Ip>KaBy Ja JIMIIE TPETHPA Kao KPUBO JIOK C€ KPUBHUIIA HE JOKAKE Y MTPOTTHCAHOM I10-
ctyniky (Simovi¢ & Orlovi¢, 2023). V u3BpirHoM MOCTYTIKY, JIUIIE C€ TPETHPa Kao
,,JKpUBO” caMO 3aTO IITO HHUj€ MIOCTYIMIIO TI0 HAJIOTY Cy/Ia, M TO 0€3 NKaKBE aHaIH3e
MOTHBA, Pa3JIora, ICHXOJIOMIKHX OKOJIHOCTH HJIH OKOJTHOCTH ciTydaja. CMarpamo a
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Ka3HUTH JIMIE 3aTBOPCKOM Ka3HOM II0]] TAKBMM OKOJIHOCTHMA IpEACTaBsba (ar-
panTHy nospeny uwiaHa 34 Yerasa (Ustav Republike Srbije, 2022: 23-24).

Takohe, ykazyjeMo J1a, nako 3akoHOAaBall npeBula MOryhHOCT U3pHLIama
Ka3He 3aTBopa y Tpajamy 10 60 maHa Kao CpeAcTBa M3BPIICHA, aHAIIH3a JaBHO J0-
CTYyIIHE CyJICKE Ipakce, Koja je y 0BOj 00JIacTH OrpaHUYEHa YCIIe MOBULIEHOT CTe-
TIeHA 3aIITUTE PUBATHOCTH Y TIOPOITUYHOIIPABHUM CTBapHMa, yiryhyje Ha 3aKJbydaK
Jla ce HaBeJIeHa Mepa Y ITPpakCH roToBo He npuMemyje. Haume, Huje Moryhe nponahu
TOCTYIHE Cy/CKE OTyKe Koje Ou MOTBpMIIE IBeHy IPUMEHY, IITO yKa3yje Ha n3pa-
3UTO PECTPUKTUBAH NPHUCTYTI cyoBa. OBAKBO MOCTYIAKE CyI0BA MOXKE CE JIOBECTH
y BE3y ca YHILCHHUIIOM JIa HaBEZICHA Mepa, 110 HAIlleM MUIIUbEHY, HHj€ Y CarllaCHOCTH
ca YcTtaBoM, HUTH ca KpUBHYHOIIPaBHUM OkBUpoM Peryonuke CpoOuje.

HOBYAHA KA3HA

HoBuana xa3Ha y W3BpIITHOM NOCTYTIKY HUjE Y cKiaay ca KpuBuuHuM 3a-
koHukoM PernyOnuke Cpouje. Haume, npema Kpuuunom 3akonuky PemyOGnuke
Cpbuje HOBUaHA Ka3HA MOXKE ce u3pehu Kao IIaBHa U Kao criopenHa kasHa. On-
MepaBame U U3pHIake HOBYaHe Ka3He Moryhe je y JHeBHUM W3HOCHMA WITH Y Of1-
pehenom (buxcaom) mznocy (Jovasevic, 2014: 246-250).

Hauwnn n3puiiama HoBUYaHE Ka3He y ofpel)eHOM W3HOCY M BUCHHA HOBYAaHE
ka3He yTBphenu cy y wiany 50 Kpusuunor 3akonuka Penyonuke CpOuje. U3pu-
I[arh-¢ HOBYAHE Ka3HE y JTHEBHUM M3HOCHMA M HAYMH OJIMEPaBama UCTe YTBPHEHO
je y unany 49 Kpusuunor 3akonuka Penyonuke CpOuje. Kao rmaBHa ka3Ha, HOB-
yaHa Ka3Ha ce Moke n3pehu kana je y Kpusnanom 3akonuky oapehena anrepna-
THUBHO ca Ka3HOM 3aTBopa. Kao cropenHa ka3Ha, HOBYaHa Ka3Ha ce Moxe u3pehu
KaJla je y 3aKOHy KyMyJaTUBHO ofjpeheHa ca Ka3HOM 3aTBoOpa, aju U Kaja Huje
YOMIIITE TMPOITMCaHa, aKo je KPUBUYHO JIEJI0 U3BPIICHO U3 KOPUCTOIhYOIbA.

Onpenda craBa 1 wiana 373 3akoHa o u3BpHIeHY U 00e30ehemy, rae cy
Kao CpeICTBa U3BPIICHA MPONUCAHU MMPUHYIHO OAYy3UMake U Tpe/aja JIeTeTa,
HOBYAaHA Ka3Ha W Ka3Ha 3aTBOPA, y CYNPOTHOCTHU Cy ca oapeadoM cTaBa 3 diaHa
54 3akoHa 0 u3BpIIeHY U 00e30eh)emy, Koju MpecTaByba OMIITY OAPE0Y KOJOM je
Kao CPEJICTBO M3BPIICHA MPEABUNEHO caMo TIpeiaja JeTeTa.

VY onpendu crasa 3 unana 54 3akoHa 0 U3BpIIEHY U 00e30ehemy, mopen
npezaje IeTera Kao CPeICTBA U3BPIICHA, TPOIHCAHO j€ U ,,A3BPIICHE JPYTHX O/
JyKa y BE3H ca IOPOIUYHUM OJTHOCHMA™, a Ta ofjpeda y HaBeICHOM 3aKOHCKOM
MIPOTIFICY HEMa CMHCJIA, jep CE€ y HCTOM TOBOPH O CPEICTBUMA M3BPIICHA, a HE O
JPYTUM OJUTyKama y Be3H ca IOPOAUYHHM OJJHOCHMA.

279



Jenena 'B. Jlonuuuh Januuh Hoeuana kasua u kasna 3ameopa...

[Ipornucana cpencrBa y ctaBy 1 winana 373 3akoHa 0 U3BpUIEHY U 00€3-
oehemy, cacBUM CUTYPHO HE MOTY MPEACTaBIbATH CPEIICTBO U3BPIICHA, Jep je Ta
onpenda cynpoTHa onpeadu ctaBa 3 wiana 54 3akoHa, KOja MPEJCTaBIba OIIITY
onpenly, ca KojoM CBE Apyre oapende Mopajy outu y carmacHocTu. [lomro ce
pajay o ONINTOj OAPENOH, APyTa CPEACTBA H3BPIICHA MpeiBHl)eHa OBUM 3aKOHOM
HE MOTY OUTH TIpOIIHCaHa, aju, Kao IITO BUIUMO, IIPOTHCAHA CY Y CTaBy | unaHa
373 3akoHa 0 U3BpIICHY U 00e30ehemy, ma crora Ta oapenda mpencTaBba Of-
pendy cynmpoTHY OCHOBHHM HaueJIMMa 110 KOjUMa C€ CIIPOBOIU H3BPIICHE.

Opnpenbama unana 376 cras 2 3akoHa 0 U3BpILIeHY U 00e30ehewmy nponu-
CaHo je J1a € MPUHYTHO Oy3UMamEe U MpejIaja AeTeTa CIPOBOIM OJ CTPaHE Cy/IH]je
y capaib1 ca IICUXO0JI0TOM OpraHa CTapaTesbCTBA, MOPOIMIHIM CABETOBAIUAIITEM
WM IPYyTUM CIEIIHjaTM30BaHAM yCTaHOBaMa 3a IMMOCPEIOBAE Y TOPOANIHAM O]l
Hocuma. MctoBpemeno, craB 3 ucTor uiaHa feTabHuje ypehyje obaBese rneuxo-
JIoTa OpraHa CTaparebCTBa y TOKY MOCTYITKA U3BPIICHA.

MehyTum, HOpMaTHBHA pa3paja yIIore OCTaluX cyOjekaTa HaBeIeHUX Y
CTaBy 2 U30CTaje. 3aKOH He MPEeLU3Upa BHUXOB IPaBHU M0JI0XkKa], 00UM oBnalihemna,
HUTH KOHKpPETHE 00aBe3e y IMOCTYIKY, IITO JOBOIU JI0 TPaBHE HEIOPEUYCHOCTH.
[TocebHO ocTaje HejacHO MUTalke OCHOBA U TPEHYTKA HbUXOBOT YKIbYUHBaHa, K0
U opraHa 1o 4djeM Hajiory noctynajy. OBakBa HOpMaTHBHA Mpa3HUHA JOBOIU Y
MUTakE CBPXY HUXOBOT ydentha, jep ce He MOJKe YTBP/IUTH Jia JTU j& FbHX0Ba yIiora
CaBeTOJ[aBHA, CTPyYHA MJIH OTIEPATHBHA.

Henocrarak jacHux mpaBuia y morsieay ydemnrha oBux cy0jekara oTBapa
MPOCTOP 3a pa3INUMTa TymMaueHkha W HEYjeAHAYEHY MPAKCY, IITO TMOTCHITH]ATHO
MOXE JIOBECTH J0 apOUTPapHOCTH y TIOCTYyINamky cyaa. Y KOHTEKCTY WU3BpIICHA
OJTyKa KOj€ HEMOCPEIHO 3aAUPy Y MpaBa JIeTeTa ¥ MOPOANIHE OJHOCE, OBAKBa
MpaBHA HECUTYPHOCT j€ MOCceOHO mpolieMaTuyHa, jep OHE 3aXTeBajy BUCOK CTe-
TIeH HOPMaTHUBHE TPEIM3HOCTH U IPEABUINBOCTH.

OBa HOpMaTHBHA HEIOCIEAHOCT MOpa Ce MOCMATPATH U Y IUPEM KOH-
TEKCTY ycTaBHHX rapaniija. [Ilpema Ycray Peny6nuke Cpowuje, uinan 32 rapanryje
MPaBo Ha MPABUYHO cyheme, Koje ToIpa3yMeBa /1a He3aBUCaH U HETPUCTPACaH CY
y 3aKOHOM ypeh)eHOM MOCTYyTIKY jaBHO pacIipaBH 1 OJTy4H O IIpaBuMa 1 oOaBe3ama
cTpaHaka. [ako W3BPIIHH MOCTYIAK IO CBOjOj MPUPOAN ONCTyMA Of KIACHIHOT
MIAPHUYHOT MOJIEINa, OH UITaK MOpa 3aI0BOJBUTH OCHOBHE CTaHIap/Ie IPABUIHOCTH,
yKJbY4yjyhu TpaHCIIapeHTHOCT MOCTynKa U MoryhHocT ydemrha Jvia 4uja cy
npasa norohena (Ustav Republike Srbije, 2022: 22).

VY ToM cMmucIy, TOCEOHO j€ CIIOPHO LITO C€ y MOjeIMHUM CUTyalijama y
OKBHUPY U3BPIIHOT IOCTYIKA IOHOCE OIUTYKE KOje MMajy M3Pa3uTO MHTCH3UBHE
MpaBHE nocueauie, 6e3 ooe30ehuBama MPOIECHUX rapaHiidja Koje OJaroBapajy
TEXWHU TUX nocneantia. OACyCTBO jaBHE pacipaBe M OTpaHWYeHo yuemnhe uma
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Ha KOja ce OJUTyKa OJHOCH, TOBOJIC Y MUTamke yCKiIa)eHOCT ca yCTaBHUM CTaH-
JapArMa TPaBUYHOT TIOCTYIIKA.

JlonatHo, moBe3aHo ca oxapeadama uimanoBa 373 u 374 3akoHa 0 u3-
BpHIeHY U 00e30ehemy, youaBa ce mupH MpodieM cucTeMcke HeyckinaleHocTr
ca rapanuyjama u3 uiana 33 Ycrasa PenmyOnuke CpOuje, KojuM ce Mpomucyjy 1no-
cebna nmpasa okpusbeHOT (Ustav Republike Srbije, 2022: 22-23). Mako u3BpuHu
MOCTyIaK (GopMalHO HE MPEACTaB/ba KPUBUYHHU MOCTYIAK, II0J€IUHE MEpE KOje
ce y BbeMy NpUMEnY]y UMajy KapaKTep U MHTEH3UTET KOjU 3aXTEBajy MPUMEHY
rojadanux mpoiecHux cranaapaa (Petrov, 2025).

[IpoyuaBamem OBe TpaBHE MaTepHje MOXKE CE KOHCTATOBAaTH Ja Ce€ Y
npakcu cynoBa PenyGnuke CpOuje Boje MOCTYNIM MOBOIOM IPUMEHE Mepa 13-
BPILIEHA Y MOPOANIHOIPABHUM CTBApUMA, aJIH J1a je MOTBphHBamke HOBYAHE Ka3HEe
Kao Cpe/ICTBa MPHUHYIE pelaTuBHO peTko. Mako 3akoH o u3Bpiiewny u 00e30ehemy
M3pUYUTO TIpeBUl)a MOTYhHOCT BeHOT U3pHIlamka paau ooez0ehema npeaaje me-
TeTa, aHAJIN3a jaBHO JOCTYITHE CYACKE MpaKce yKa3yje Ha U3pa3uT HeIOoCTaTaKk
00jaBJbEHHUX OJITYKa M3BPIIHHUX CYJ0Ba Y KOjUMa je OBa Mepa KOHKPETHO TpUMe-
weHa. [Ipu Tome, Tpeba umaru y BUly J1a je y 0BOj 00JIaCTH MPUCYTaH MOBUILIEH
CTETICH 3alITUTE NMPUBATHOCTH, IITO AOAATHO OTPaHWYABa JOCTYIHOCT pele-
BaHTHE CYJICKe Mpakce.’

YMECTO 3AK/bYYKA

N3Bpiieme Cynckux ouTyka o pe/aju 1eTeTa mpeacTaBiba je/laH O Hajo-
CETJBUBHJUX CETMEHAaTa MPaBHOI' CUCTEMA, J€p C€ Y OKBUPY OBOT IPaBHOI MeXa-
HU3Ma YKpILUTaJy 3aXTE€BH 3a JAEJIOTBOPHOIINY CyACKE 3alliTUTE, OYyBameM
ayTOpHUTETa MPAaBHOCHAKHUX CYJICKUX OJTyKa U 00aBe30M JPKABE JIa Y CBUM I10-

> Ha npumep: Pememe BpxosHor kacarnmonor cyna y beorpamy Pes 190/11 om 01.03.2011. rouse,
KOJHM je TOHETO pelIeH-e 10 PEBU3UjU paau mpenaje nerera. [IpBocreneHn Cyy je HaIoKHo mpe-
Jajy IeTeTa M u3pekao HoBuaHy ka3Hy ox 30.000 nquHapa 3a ciydaj HeM3BpIIeHka. JpyrocreneHu
cyn (Bumm cyn) je ykuHyo pemermne 1 00yCTaBHO MOCTynak u3Bpueme. CtaB BpxoBHOT Kacanno-
HOT CyZia je Ja peBu3Hja HUje J03BOJFEHA Y OBOj BPCTH M3BPIIHOT MOCTYIKA KOja j€ M3jaBJbeHA
poTuB pemrema Bumer cyna y Ioxkapesiry [k 1551/10 o 06.12.2010.ronune (Pewerse Bpxogroe
Kacayuonoe cyoa y beoepady Pes 190/11 ox 01.03.2011. rogusue).

W3 Onnyke YeraBHOT cyaa NpOU3Iasy Aa ce HOBYaHa Ka3Ha y IPAKCH 3aMCTa H3pUUe Kao CPELICTBO
npunyze. Taxo je y omnynu Yx-1785/2009 notBpheHo na cya, MpUIMKOM U3BpIICHA OIIYKE O
Ipeiaju JeTeTa, OCTaBJba POK 3a JOOPOBOJBHO U3BPIICH:-E O] IPETH-OM H3pULakha HOBYAHE KasHe,
KOja ce ITOTOM U IIPUMEbYje y CIydajy HemocTynama cTpanke (Odryka Yemasnoe cyoa Penyonuxe
Cpouje Yx. 1785/2009 ox 02.06.2011.ronune).
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CTyNIuMa KOju ce THUYy JIeTeTa MOCTyIa y CKIIaIy ca Ha4eJIOM HEroBOT HajOOoJber
uHTepeca. Mehytum, ananuza unanona 373 u 374 3akoHa 0 U3BpUIEHY U 00€3-
oehemy mokasyje aa MO3UTUBHOMPABHO PENICHE, KOJUM CYy HOBYaHA Ka3Ha M Ka3Ha
3aTBOpa HOPMATUBHO KBaTM()MKOBAHE Kao ,,CPEICTBA H3BPIIEHA” Y TIOCTYIIKY Tpe-
naje JeTera, MpeacTaBba 030MJbaH UCKOPAK M3 OKBHPA YCTABHOIIPABHO JOIMYIII-
TEHE MPUHYE U O/ICTYIamkhE O/ OCHOBHUX Hauelia KpUBUYHOT U MIPOIIECHOT ITPaBa.

Naxko ratio legis nHaBeneHux oapenada HECYMIbUBO MTOYMBA HA TEXKIBU 3a-
KOHOJIaBLa J1a 00e30e11 e(pUKaCHOCT U3BpLICHA Y U3PA3UTO OCET/HUBO] MaTEPUjU
MOPOAMYHOIIPABHUX OJHOCA, HOPMAaTHBHA KOHCTPYKIIHja YCBOjEHOT MEXaHU3Ma
JIOBOJIM JIO HEZTOITYCTHBOT MeIllarha rpaljaHCcKonpaBHE MPUHYJIE U KPUBUIHOIIPABHE
penpecuje. [locmarpano npema BUXOBO] MarepujaIHoj IPUPOAHU, TPABHUM IOCIIe-
IMIamMa ¥ MHTEH3UTETY 3aIiparmba y OCHOBHA IpaBa U3BPIUIHOT Ty)KHUKA, HOBYaHA
Ka3Ha 1 Ka3Ha 3aTBOpa MPOTMHCaHe Y HABEACHUM OJjpe10amMa He MOTY C€ CMaTpaTH
MMyKUM CPEACTBHUMA M3BPIIEHa, Beh 10 CBOjO] CYIITHHH TPECTaBIba]y CAHKITH]E
Ka3HEHOT KapakTepa.

HuxoBa nmpuMeHa moapa3zymMeBa HEMOCPEIHO OrPaHUYCHHE TIpaBa Ha UMO-
BUHY U TIpaBa Ha JIMYHY CJI000/TY JIMIIAa TIPOTHB KOTa C€ BOAM W3BPIIHH MOCTYIIAK,
0€3 MPETXOHO CIPOBEIAECHOI KPUBUYHOT WM MPEKPIIAjHOT MOCTyIKa, O€3 jaBHE
pacnpaBe, 0e3 hopMaTHOT yTBphHBama KpUBHIlE U 6e3 00e30elhnBama MyHUX Mpo-
[IECHUX TrapaHIffja Koje yCTaBHU MOpeIaK MPU3HAjE JIUITY U3I0KEHOM Ka3HEHOTPaB-
HOj pernipecuju. Ha Taj HauMH 0BOZE c€ Y MUTAkE U MOTEHIM]aIHO HapylIaBajy
(byHIaMEHTaIHU PUHIIMITHA YCTAaBHOT U KPUBUYHOT TIPaBa, YKIbydyjyhn Havdemno 3a-
KOHUTOCTH, ITPAaBO Ha MPAaBUYHO Cyleme, paBo Ha 00paHy, PETIOCTABKY HEBH-
HOCTH 1 3aXTE€B MPABHE CUTYPHOCTH.

[TocebHO npobraemaTnyaH aclekT aHAJIU3UPAHOT HOPMATUBHOT pelleHkha
orviesia ce y YNECHHII JIa C€ Mepa JIUIIeHka cII000e MPONHCYje U U3pHUe Yy Mo-
CTYIIKY KOJH IO CBOJOj MPUPOJIX HUj€ KPUBUYHH, Beh HCKIbYUNBO U3BpIIHU. MMa-
Jjyhu y Buay na mpaBo Ha ciio001y IMpeacTaBiba JeTHO O HajBUIIE 3aiITHheHnX
YCTaBHHUX M KOHBEHIIH]CKHX TpaBa, lerOBO OTPaHUICHE MOXKE OUTH JIETUTUMHO
WCKJbYYUBO Yy TIOCTYIIKY KOJU MCITyHhaBa HajBHIIEC CTaHIApJe MPaBUIHOCTH, 3a-
KOHHUTOCTH U TIporiecHe 3amrtute. CIeCTBEeHO TOMe, HHKOPIIOpUpPamke Ka3He 3a-
TBOpa y OKBUP M3BPIITHOT MOCTYTIKA TPEICTaBIha HOPMATUBHO PEICHE KOje HUje
y ckiany Hu ca YeraBoMm Penyonuke Cp6uje, Hu KpuBnunum 3akonukom Pemny6-
auke CpOuje, HUTH ca Mel)yHapoJHUM CTaHJapauMa 3allTUTE JbYICKUX MpaBa,
nmoce0HO y MoTIey OTpaHnYeHha paBa Ha CII000Ty U TIPaBUYaH MOCTYIIAK.

[Tomazehu ox HaBeEHOT, MOKE C€ 3aKJBYUHTH Ja MOCTOjehe 3aKOHCKO pe-
IIeHe He MOXKe OMTH CYIITHHCKHA KOPUTOBAHO MCKIJBYYUBO MTyTEM CYICKE WHTEp-
nperaiyje, Beh 3axTeBa HenmocpenHy 3aKOHOAaBHY HHTEPBEHIIN]Y. FIlcToBpeMeHo,
HOpPMAaTHBHA PEBHU3Hja CIIOPHUX Openada He CMe Ce MCUPIIETH Y IBHUXOBOM (hop-
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MaJIHOM Opucamy, Beh Mopa mojjpa3yMeBaTH yCIOCTaBIbakhEe aTCPHATUBHOT Me-
XaHu3Ma koju he 06e30e1uT U yCTaBHONPABHY NPUXBAT/BUBOCT U MPAKTUUHY
JIETIOTBOPHOCT U3BPILICHA.

VY ToM cMmuciy, Kao NMpaBHO HAJKOH3UCTEHTHUJU U CUCTEMCKHU HajONpaB-
TaHWUju Mozien Hamehe ce HeTocpeHO U3BPIICHE My TEM IPHHYIHOT Oy3UMarha
U TIpefaje JeTeTa Kao MPUMAapHOT CPEICTBA U3BPIICHA, Y3 HOPMAaTHBHO MPEIH-
3upame 00aBe3HoTr yuenrha oprana ctaparesbCTBa, ICUX0JIOTa, TIeJarora wik Jpy-
I'MX CTPYYHHX JIUIIa y TIOCTYIKY CIIpoBOhema u3Bplema. Takas mozen omoryhuo
61 He caMo (hopMasTHy 3aKOHUTOCT MOCTYIKA, Beh U CYIITUHCKY 3aIlTUTY TICUXO0-
(U3HYKOT MHTETPUTETA JIETETA, y CKIAAy ca HaueJIOM MPOMOPIHOHAIHOCTH U
CTaH/ap/0M HajOOJbET HHTEpeca JeTeTa.

[Mopen Tora, pagm crpedaBama 3JI0yNnoTpeOE MPOIECHUX IMpaBa M OIl-
CTPYKIIH]j€ TIOCTYTIKa, OIPaBAaHO 01 OUJIO MPEIBUIETH OCEOHE MPOLIECHOIPABHE
MOCJIEUIIE 32 CTPAaHKY KOja YIOPHO W HEOCHOBaHO oHeMoryhaBa m3Bpiiewe,
TIOITYT CHOIICHa yBehaHMX TPOIIKOBA MOCTYTIKA, HAKHAE IITETE TPOy3POKOBaHE
JPYTOM YYE€CHUKY WJIM BPETHOBama TAKBOT MTOHAIIAka KA0 PEJICBAHTHE OKOJIHO-
CTH y €BEHTyaJITHUM KaCHHUJUM TTOCTYIIIIMA 32 H3MEHY OJTYKE O BPIICHY POJIH-
TeJbeKor npaBa. HaBenene mepe mopane Ou, mehyTuM, 3a1pKaTu UCKIbYUYHUBO
MIPOLIECHOANCIUIIMHCKY KapaKTep U HE CMejy MONPUMUTH 00eliexk]ja MPUKPUBEHE
Ka3HEHOPABHE CaHKIIH]E.

VY cutyanmjama y KojuMa HETOCTYIIalke M0 CYICKO] OUTYLIH TIpepacTa y
CTETIeH IPYIITBEHO OMACHOT W MPOTHBIIPABHOT MOHAIIAKkA, PEaKIHja IpiKaBe
Mopa OUTH pearn30BaHa UCKJbYYHNBO KPO3 MEXaHU3ME KPHBHYHOIIPABHE 3AIITHTE,
OJTHOCHO TIOKpETamkeM OAroBapajyher KpuBHYHOT MOCTYTIKA Y CKIIATy ca Bakehnm
KPUBUYHUM 3aKOHOJABCTBOM U y3 TOIITOBAE CBUX YCTaBHUX M MPOIICCHUX Ta-
paHIja Koje TakaB MOCTyNaK MoApa3yMeBa.

CxonHo cBeMy HaBeJIeHOM, de lege ferenda HajIpUXBaT/bUBUJUM CE€ YUHU
3aKOHO/IAaBHO PEIIeH-E Koje Ou mopazyMmeBaio Opucame HOBYaHE Ka3HE U Ka3He
3aTBOpa Kao ,,CpeacTaBa M3BpIIeHa’ u3 wiaHoBa 373 u 374 3akoHa 0 U3BPIICHY
u 00e30ehemy, y3 HICTOBPEMEHO HOPMATUBHO pelle(pUHUCabe MOCTYIIKA Mpenaje
JIeTeTa Kpo3 jauarme HeIOCPETHOT U3BPIICHA, MHCTUTYIIMOHATHE MOPIIKE U IPO-
[ECHUX JUCIHUIUTUHCKIX MEXaHU3aMa.

EdukacHOCT M3BpIIeHa CYyACKUX OUTyKa HE CME C€ TPaJUTH Ha pauyH
KplIeha YCTaBHUX rapaHiiija 1 OCHOBHMX JbYJICKHUX IpaBa. 3alliTUTa HajOOJber
WHTEpeca JeTeTa, kKao Bogeher Havena MOpoANYHOT TIpaBa, MOpa OUTH ypaBHOTE-
KEHa Cca 3alITUTOM MPOIECHUX U MaTepHjaIHUX MpaBa CTPaHAKa y MOCTYIIKY.
Camo TakaB nmpuctyn omoryhasa u3rpajimy NpaBHOT CHCTEMA KOJU HCTOBPEMEHO
00e306ehyje momroBame CyICKUX OJTyKa, €(pUKACHY 3aIITHTY JIETETa U JOCIICTHO
MOIITOBAK-C BJIaIaBUHE ITPABA.
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CX0/HO HaBeJIEHOM, MOXKeE C€ 3aKJbYUHTH Jla Baykehe 3aKOHCKO peliewmhe y
JIeJly KOjU Ce OIHOCH Ha ydelrhe pa3inuuTux cy0jekara y HOCTYIIKY Oy3UMamba
Y TIpefiaje eTera Huje JOBOJLHO HOPMATHUBHO pa3pal)eHo, To JOBOAH 10 IPaBHE
HECUTYPHOCTH W TIOTEHIIMjaJTHEe apOUTpapHOCTH Y IpuMeHH. MlcToBpeMeHo, oBa
HEJOPEYEHOCT, Y CIIPE3H ca APYTruM oJpeadama 3aKoHa, IOCTaBJba MUTAHE YCK-
nal)eHOCTH ca yCTaBHUM TapaHIljamMa IPaBUIHOT cyhema 1 3alITUTE IPOIIECHUX
IpaBa, T€ yKa3yje Ha MoTpedy HBHUXOBOT IMPELU3HHU]ET U CUCTEMCKH ycKialeHor

ypehema.
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INTRODUCTION

The growing number of parental disputes, the depth of interpersonal con-
flicts, and the increasing frequency of impaired communication between parents
following the dissolution of their union have created the need for more effective
mechanisms for the enforcement of judicial decisions relating to the exercise of
parental rights. Within this framework, the institution of child handover has be-
come one of the most sensitive procedural operations, situated at the intersection
of family law, criminal law, enforcement law, and constitutional law. The question
of how to secure the enforcement of judicial decisions while simultaneously pre-
serving the best interests of the child and safeguarding the procedural guarantees
afforded to parents constitutes the central focus of this paper. Repressive measures,
particularly monetary fines and deprivation of liberty, are inherently characteristic
of the criminal justice system, and their introduction into enforcement proceedings
produces far-reaching consequences, both in theoretical and practical terms.

In seeking to enhance the efficiency of enforcement proceedings, the legis-
lator introduced mechanisms which, at first glance, appear as instruments of co-
ercion, but which by their nature and consequences effectively constitute punitive
sanctions. In such circumstances, serious constitutional concerns arise: the vio-
lation of the principle of legality, the presumption of innocence, the right to a fair
trial, as well as the infringement of the subjective freedoms of citizens. Simulta-
neously, the question arises as to whether such measures genuinely serve the pro-
tection of the child, or whether they have been introduced under the influence of
concepts advocating “efficiency at any cost”.

The legal framework of the Republic of Serbia in this field is founded pri-
marily upon the Family Law Act (Babi¢, 2024), yet particular importance is at-
tached to the Enforcement and Security Law?, whose Chapter Five entitled
“Enforcement of Decisions Relating to Family Relations”, specifically Section 1
entitled “Handover of a Child”, in Articles 368—378 contains norms directly gov-
erning the enforcement of decisions concerning child handover. Within this chap-
ter of the Enforcement and Security Law, special significance is attributed to
Articles 373 and 374, which prescribe the means of enforcement, namely forcible
removal and surrender of the child, monetary fines, and imprisonment, as a re-
sponse to non-compliance with a judicial decision. Although formally presented
as instruments of civil enforcement coercion, these measures, by their nature and

2Enforcement and Security Law (Sluzbeni glasnik Republike Srbije, Nos. 106/2015, 106/2016 —
authentic interpretation, 113/2017 — authentic interpretation, 54/2019, 9/2020 — authentic inter-
pretation, 10/2023, other law, and 91/2025).
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intensity, encroach upon the sphere of criminal repression, thereby raising a series
of theoretical, constitutional, and practical issues.

Proceeding from the content of Chapter Five of the Enforcement and Se-
curity Law of the Republic of Serbia, which regulates the enforcement of decisions
relating to family relations, this paper seeks to draw attention to the fact that the
provisions of the Law contained in Chapter Five, Section 1 entitled “Handover of
a Child”, and in particular Articles 368-378, are partly contrary to the fundamental
principles governing enforcement based upon an enforceable instrument and
partly inconsistent with the Constitution of the Republic of Serbia (Nikoli¢ &
Sarki¢, 2024: 705-716).

The enforceable instrument upon which an enforcement order concerning
family relations is based may only be a final and binding judgment or ruling.
Under the heading “Territorial Jurisdiction”, Article 368 paragraph 1 of the En-
forcement and Security Law provides as follows: “Jurisdiction for deciding upon
a motion for enforcement for the purpose of child handover shall lie with the court
according to the permanent or temporary residence or seat of the party submitting
the motion for enforcement, or according to the permanent or temporary residence
or seat of the party against whom enforcement is conducted, or with the court in
whose territory the child is located.” Paragraph 1 of Article 368 determines the
territorial jurisdiction of the court competent to decide upon a motion for enforce-
ment concerning child handover; it also contains a provision according to which
jurisdiction belongs to the court in whose territory the child is located. In our view,
this provision is superfluous, and it would suffice for the motion for enforcement
to be decided either by the court territorially competent according to the permanent
or temporary residence or seat of the party filing the motion, or by the court com-
petent according to the permanent or temporary residence or seat of the party
against whom enforcement is conducted. Indeed, it is difficult to envisage a situ-
ation in which the child would reside outside the permanent or temporary res-
idence of the person against whom enforcement is conducted. Even if such a
situation was possible in practice, there would still be no necessity for the en-
forcement order to be rendered by the court in whose territory the child is located;
it would be sufficient for the matter to be adjudicated by the court competent ac-
cording to the permanent or temporary residence of the party submitting the mo-
tion and of the party against whom enforcement is sought.

For such situations in which the child might be located outside the seat of
the court territorially competent according to the permanent or temporary residence
or seat of the party against whom enforcement is conducted, the provision of para-
graph 3 of the same article of the Enforcement and Security Law is sufficient, as it
provides that the court may entrust specific enforcement actions to another court
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not otherwise competent to conduct enforcement proceedings. Paragraph 2 of Article
368 of the Enforcement and Security Law stipulates that the forcible removal of the
child shall be conducted by the court within whose territory the child is found, either
ex officio or upon the request of the party submitting the motion for enforcement.
This provision, according to which the forcible removal of the child is to be con-
ducted ex officio by the court in whose territory the child is found, lacks practical
meaning, since such court has no knowledge that a child whose forcible removal
has been ordered by the enforcement ruling of another court is present within its
territory, and therefore cannot undertake the forcible removal. Moreover, it must be
borne in mind that the court cannot merely remove the child forcibly; the child must
simultaneously be surrendered to the person designated in the enforcement ruling.
The acts of removal and surrender of the child cannot be separated.

The provisions of Article 372 of the Enforcement and Security Law reg-
ulate the content and scope of the court’s enforcement ruling in proceedings re-
lating to child handover. In cases where the enforceable instrument does not
contain an explicit obligation concerning the surrender of the child, the court is
obliged, within the enforcement ruling itself, to formulate the obligation of the
person against whom enforcement is conducted, ordering that person to surrender
the child immediately or within a court-determined period. Namely, paragraph 1
of Article 372 of the Enforcement and Security Law prescribes that the enforce-
ment ruling shall order the party against whom enforcement is conducted to sur-
render the child immediately or within a specified time limit, even though the
enforceable instrument itself did not order the surrender of the child.

The question therefore arises as to what the enforceable instrument con-
tains if it does not include a provision ordering that the child be forcibly removed
from the person against whom enforcement is conducted and surrendered to the
person at whose request enforcement is being carried out.

If enforcement is conducted on the basis of an enforceable instrument re-
sulting from proceedings in which opposing parties had the opportunity to present
all arguments in support of their claims and positions, and if such decision does
not order the surrender of the child, then the question arises as to why it is necessary
at all to conduct proceedings culminating in an enforceable instrument, and why
the enforcement ruling itself does not immediately order the removal and surrender
of the child if such an order was not contained in the motion for enforcement.

Article 372 paragraph 3 of the Enforcement and Security Law expressly
provides for the possibility of issuing an order for urgent and immediately en-
forceable child handover. Such a measure is imposed particularly where the life,
health, or psycho-physical development of the child is endangered, thereby af-
firming the primacy of the principle of the best interests of the child. The same
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applies to those cases in which the enforceable instrument orders the surrender of
a child who has been unlawfully removed or retained, for the purpose of returning
the child to a foreign state, including situations characteristic of civil child abduc-
tion. Furthermore, this measure is applicable in circumstances involving the re-
establishment of parental relations, whether in the domain of parental custody or
the exercise of visitation rights abroad.

The provision of paragraph 2 of Article 371 of the Enforcement and Se-
curity Law is entirely unclear and unnecessary, since it does not specify the rea-
sons for which the court may schedule a hearing nor the purpose of such hearing.
Given that enforcement is conducted for the purpose of surrendering the child to
the person to whom the child is to be surrendered pursuant to the enforceable in-
strument, it is evident that the aforementioned provision of paragraph 2 of Article
368 of the Enforcement and Security Law, which envisages the forcible removal
of the child, cannot be implemented independently without simultaneously effect-
ing the surrender of the child.

Accordingly, no court may conduct the forcible removal of a child without
simultaneously bearing the obligation to surrender the child to the party at whose
request the enforcement ruling is being implemented, which raises the question
of what is to be done with the forcibly removed child.

THE RELATIONSHIP BETWEEN CRIMINAL LAW AND FAMILY LAW,
WITH SPECIAL REFERENCE TO ARTICLES 373 AND 374
OF THE ENFORCEMENT AND SECURITY LAW

There exists a connection between criminal law and family law not only
in the protection of marriage and the family, but also in the protection of family
members against violence perpetrated by one or more members of that family;
such protection has acquired increasing significance in recent years. The prescrip-
tion of criminal offences aimed at protecting marriage and the family also encom-
passes the protection of children and parents, not only in the context of abuse, but
also in preventing the evasion of maintenance obligations. Consequently, regula-
tions of family law are likewise relevant for the legal qualification of criminal of-
fences of this nature.

Another point of intersection between criminal law and family law arises
in the sphere where the provisions of family law afford protection to persons sub-
jected to violent conduct by a family member. In such cases, sanctions prescribed
under the Family Law Act may be imposed, while the same conduct may simul-
taneously constitute a criminal offence, in which event a sanction is imposed fol-
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lowing duly conducted criminal proceedings. Naturally, care must be taken to
avoid violating the principle prohibiting double jeopardy (Stojanovi¢, 2024).

Article 373 of the Enforcement and Security Law constitutes one of the
key provisions of enforcement proceedings relating to the handover of a child. In
this article, the legislator regulates the types of enforcement measures which the
court may apply in order to secure the implementation of a final and enforceable
decision in family relations. These measures are particularly sensitive, as they are
applied in situations that profoundly interfere with the rights of parents and chil-
dren, which is why their application must be grounded in constitutional and in-
ternational standards concerning the protection of the best interests of the child.

After assessing all the circumstances of the particular case, the court de-
termines, in its enforcement ruling, one or more legally prescribed means of en-
forcement. Article 373 paragraph 1 of the Enforcement and Security Law prescribes
three means of enforcement: (1) forcible removal and surrender of the child, (2) a
monetary fine, and (3) imprisonment. Pursuant to paragraph 2 of Article 373 of
the Enforcement and Security Law, such measures may be imposed and enforced
against a person who, contrary to the court order, refuses to surrender the child, a
person who obstructs or prevents the surrender of the child, a person with whom
the child is located, or a person upon whose will the surrender of the child depends.
Under paragraph 3 of Article 373 of the Enforcement and Security Law, the court
may alter the means of enforcement until enforcement proceedings are completed.

It should be emphasized that paragraph 1 of Article 373 of the Enforce-
ment and Security Law represents the most controversial provision within this
chapter of the Law, since, as previously indicated, it prescribes three means of en-
forcement: forcible removal and surrender of the child, a monetary fine, and im-
prisonment, which may be imposed against a person who, contrary to the court
order, refuses to surrender the child, a person who obstructs or prevents the sur-
render of the child, as well as against a person with whom the child is located, or
a person upon whose will the surrender of the child depends. Furthermore, the
provision of paragraph 2 of Article 373 of the Enforcement and Security Law is
entirely devoid of meaning in the part stipulating that enforcement measures may
be imposed against a person upon whose will the surrender of the child depends,
since the question arises as to who that person might be, apart from the person
ordered by the court to surrender the child, without being the person against whom
the enforceable instrument itself ordered the surrender of the child.

An enforcement ruling implementing a final judicial decision concerning
the surrender of a child may contain only a provision regarding the forcible removal
and surrender of the child, since this constitutes the very purpose of enforcement
proceedings: namely, to ensure, through coercive means, the implementation of a
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final judicial decision ordering that the child be surrendered to another person or
institution.

Within our legal system, it is not permissible to impose penalties upon a
person who refuses voluntarily to comply with a judicial decision, except in cases
involving the criminal offence of non-enforcement of a judicial decision. The En-
forcement and Security Law exists precisely in order to secure the compulsory
enforcement of judicial decisions against those who fail to comply within the time
limit specified in the enforceable instrument.

The enforcement of decisions relating to family relations cannot constitute
an exception in this respect and may only be prescribed for the purpose of effect-
ing the removal and surrender of the child in accordance with a final judicial deci-
sion. Within such proceedings, no penalties may be prescribed, and especially not
imprisonment, since imprisonment constitutes a penal sanction which may be im-
posed solely by a court in duly conducted punitive proceedings (criminal or mis-
demeanour proceedings).

The imprisonment prescribed in item 3 of paragraph 1 of Article 373 of
the Enforcement and Security Law constitutes a punishment, rather than a means
of enforcement, which clearly follows from paragraph 3 of Article 374 of the same
Law, where it is explicitly stated that imprisonment shall be executed in accor-
dance with the law governing the execution of criminal sanctions. However, the
execution of criminal sanctions is possible only where the sanction has been im-
posed in lawfully conducted punitive proceedings.

Pursuant to Article 2 of the Criminal Code of the Republic of Serbia, pun-
ishment may be imposed only upon an offender who is culpable for a committed
criminal offence (Criminal Code, 2005)*, while Article 4 paragraph 2 of the same
Code prescribes that criminal sanctions are imposed exclusively for the purpose
of suppressing acts which violate values protected by criminal legislation. In en-
forcement proceedings, however, such protected values are not at issue; rather, the
sole purpose is to secure the implementation of the enforceable title. Consequently,
the Enforcement and Security Law should not prescribe imprisonment as a means
of enforcement.

3Criminal Code (Sluzbeni glasnik Republike Srbije, Nos. 85/2005, 88/2005 — corr, 107/2005 —
corr, 72/2009, 111/2009, 121/2012, 104/2013, 108/2014, 94/2016, 35/2019, and 94/2024).
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THE NATURE OF PUNISHMENT AND THE PROBLEMS OF IMPRIS-
ONMENT AND MONETARY FINES AS MEANS OF ENFORCEMENT

Criminal law constitutes a branch of legal science founded primarily upon
repression directed against those who, through their conduct, violate individually
and collectively protected legal values. Accordingly, the general purpose of crim-
inal sanctions lies in the prescription and imposition of criminal sanctions in order
to suppress unlawful conduct by individuals classified as criminal offences, with
the aim of preventing such behaviour.

Society undertakes various measures against perpetrators of criminal offences
for the purpose of self-protection, as well as for the suppression of criminality.

Criminal sanctions represent highly important and significant measures
of social reaction, and they may be imposed exclusively by courts as organs of
state authority. Criminal sanctions are coercive measures for the protection of so-
ciety against criminality, imposed by courts upon perpetrators of criminal offences
in legally prescribed criminal proceedings.

In order for a criminal sanction to be imposed, it must have been pre-
scribed by law prior to the commission of the criminal offence, and the offender’s
guilt must subsequently be established in judicial proceedings. Thus, without es-
tablished guilt for a criminal offence, no criminal sanction may be imposed. In
order to be imposed, a criminal sanction must be prescribed by law, and only a
court is authorised to impose criminal sanctions (JovaSevi¢, 2011: 159-161).

Criminal sanctions may be imposed upon an adult perpetrator of a criminal
offence, whereas juvenile offenders may, under conditions prescribed by a special
law, be subjected to educational measures and other criminal sanctions regulated
by that special law and imposed in a separate procedure. Criminal sanctions may
not be imposed upon a person who, at the time of the commission of the criminal
offence, had not attained fourteen years of age (Peri¢, 2007).

Article 4 of the Criminal Code of the Republic of Serbia prescribes the
following criminal sanctions: punishments, warning measures, security measures,
and educational measures (Cejovié, 2007: 277-396).

The purpose of punishment, within the broader general purpose of criminal
sanctions , is “to prevent the offender from committing criminal offences and to in-
fluence him or her not to commit criminal offences in the future, to influence others
not to commit criminal offences, to express social condemnation for the criminal of-
fence, to strengthen morality and reinforce the obligation to respect the law, and to
achieve justice and proportionality between the committed act and the severity of
the criminal sanction”, which constitutes general prevention corresponding to modern
conceptions of general prevention. Paragraph 1 of Article 42 of the Criminal Code
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of the Republic of Serbia prescribes special prevention as the purpose of punishment,
consisting in preventing the offender from committing criminal offences and in-
fluencing him or her not to commit criminal offences in the future. Paragraphs 2 and
3 prescribe general prevention as the purpose of punishment, since the imposition
of punishments influences others not to commit criminal offences and contributes to
strengthening morality, reinforcing the obligation to respect the law, and expressing
social condemnation of committed criminal offences. Paragraph 4 of Article 42 of
the Criminal Code of the Republic of Serbia prescribes “the achievement of justice
and proportionality between the committed act and the severity of the criminal sanc-
tion”, which, in our view, effectively introduces the concept of retribution. Whether
this represents a sound legislative solution remains to be seen over time.

The punishments that may be imposed are prescribed in Article 43 of the
Criminal Code of the Republic of Serbia as follows: (1) life imprisonment, (2)
imprisonment, (3) a monetary fine, (4) community service, and (5) revocation of
a driver’s licence (Stojanovic¢, 2022: 293-296).

The Criminal Code of the Republic of Serbia prescribes that imprisonment
may be imposed only as a principal punishment and may not be shorter than thirty
days nor longer than twenty years; it is imposed in full years and months, and, up to
six months, also in days. Paragraph 3 of Article 45 of the Criminal Code of the Re-
public of Serbia provides that, where a sentence of imprisonment of up to one year is
imposed upon an offender, the court may simultaneously determine that the sentence
shall be served in the premises in which the convicted person resides, provided that,
having regard to the personality of the offender, his or her previous life, conduct fol-
lowing the commission of the offence, degree of guilt, and other circumstances under
which the offence was committed, it may reasonably be expected that the purpose of
punishment will thereby also be achieved. Pursuant to paragraph 4 of Article 45 of
the Criminal Code of the Republic of Serbia, in such a case the convicted person may
not leave the premises in which he or she resides, except in situations prescribed by
the Law on the Execution of Non-Custodial Sanctions and Measures (Mili¢, 2024).
According to paragraph 5 of Article 45 of the Criminal Code of the Republic of Serbia,
a convicted person for a criminal offence against marriage and the family who lives
with the injured party in the same family household may not be granted the execution
of imprisonment in the manner prescribed in paragraph 3 of this Article.*

*In the event of rendering a judgment imposing a sentence of up to one year of imprisonment and deter-
mining that such sentence shall be served in the premises where the convicted person resides, the court
shall simultaneously decide and specify in the judgment whether the sentence shall be executed with or
without electronic monitoring, in accordance with the provisions of Articles 19 and 20 of the Law on the
Execution of Non-Custodial Sanctions and Measures (Sluzbeni glasnik Republike Srbije, Nos. 55/2014 and
87/2018). Therefore, this is a sentence in respect of which the court decides on the manner of execution.
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The Enforcement and Security Law introduces a normative construction
possessing the characteristics of a legal fiction, since it envisages the possibility of
imposing imprisonment within enforcement proceedings, absent the accompanying
elements inherent to the criminal justice system. Namely, the absence of an indict-
ment, evidentiary proceedings, determination of guilt, as well as the non-application
of the principles of legality and subjective responsibility, indicates that the measure
of deprivation of liberty is being applied outside the framework of constitutionally
guaranteed procedural standards. Such a normative solution calls into question its
compatibility with the constitutional guarantees enshrined in the Constitution of the
Republic of Serbia, particularly with regard to the right to a fair trial, the right to
defence, and the presumption of innocence (Ustav Republike Srbije, 2022: 22-24).

Deprivation of liberty, as the most intensive form of state coercion, may
be legitimate only within strictly defined procedural frameworks. Within the legal
system of the Republic of Serbia, such frameworks have traditionally been limited
to criminal proceedings, misdemeanour proceedings, and exceptional cases of
temporary detention aimed at protecting public security. Enforcement proceedings,
by their legal nature and function, do not belong to this category, since their pri-
mary purpose is the compulsory realisation of already established claims, rather
than the sanctioning of unlawful conduct.

By introducing the possibility of imposing imprisonment for up to sixty
days, the legislator has effectively constituted a new ground for deprivation of
liberty not envisaged by the Constitution. Such an expansion of the domain of
state repression has not been accompanied by corresponding procedural guaran-
tees, thereby producing systemic inconsistency with the constitutional order. Par-
ticularly problematic is the fact that the deprivation of liberty is imposed without
a prior determination of guilt in proceedings satisfying the standards of a fair trial.

The imprisonment provided for in Article 373 of the Enforcement and Se-
curity Law therefore constitutes a sanction of a “mixed nature”, not envisaged
within the framework of the criminal justice system, which renders it unconstitu-
tional. This leads to the conclusion that Article 373 of the Enforcement and Secu-
rity Law is not only legally defective, but also constitutionally impermissible. The
principle of legality requires that a punishment: be prescribed by law, be clearly
defined, and be applied following an established finding of guilt. Imprisonment
in this context is not precisely defined, lacks the element of “guilt”, lacks eviden-
tiary proceedings, lacks defence counsel, and lacks prosecutorial participation. It
is entirely contrary to the principle of legality.

The Constitution does not recognize mixed sanctions, namely sanctions
which are, in essence, punishments, but are applied within another type of proce-
dure. For that reason, imprisonment in enforcement proceedings is constitutionally
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problematic: it is not a criminal punishment, yet it constitutes deprivation of lib-
erty; it is not an enforcement measure, yet it represents a form of coercion; it is
not a misdemeanour sanction, yet it is repressive in character.

Article 27 of the Constitution of the Republic of Serbia, entitled “Right to
Personal Liberty and Security”, prescribes that liberty may be restricted only in a
procedure established by law and consistent with the nature of the grounds for
deprivation of liberty. Enforcement proceedings do not possess a structure corre-
sponding to the standard of the “nature of the grounds”, since they do not involve
the determination of responsibility, a public hearing, or evidentiary proceedings
(Ustav Republike Srbije, 2022: 19-20).

Where a person is deprived of liberty in enforcement proceedings, such
deprivation lacks a clear legal nature. It is not preventive (as in detention), not pu-
nitive in the formal sense (since there is no judgment), nor procedural (as in com-
pulsory appearance). Furthermore, Article 32 of the Constitution of the Republic
of Serbia, entitled “Right to a Fair Trial”, encompasses: an independent and im-
partial tribunal, a public hearing, the possibility for parties to participate, the right
to present evidence, and the right to defence (Ustav Republike Srbije, 2022: 22).

Enforcement proceedings do not include a public hearing. The measure
of imprisonment is imposed in the form of a judicial order, without prior eviden-
tiary proceedings. The person concerned cannot request postponement, cannot
request the examination of witnesses, cannot seek psychological or psychiatric
expert examination, nor can he or she obtain court-appointed defence counsel. All
these elements clearly demonstrate that this constitutes repression without trial,
which is constitutionally impermissible.

Furthermore, Article 34 of the Constitution of the Republic of Serbia, en-
titled “Legal Certainty in Criminal Law”, provides for the presumption of inno-
cence, thereby preventing the State from treating a person as guilty until guilt has
been established in a prescribed procedure (Simovi¢ & Orlovi¢, 2023). In enforce-
ment proceedings, however, the person is treated as “guilty” merely because he
or she failed to comply with a court order, and this occurs without any analysis of
motives, reasons, psychological circumstances, or the particular circumstances of
the case. In our opinion, imposing a sentence of imprisonment upon a person
under such conditions constitutes a flagrant violation of Article 34 of the Consti-
tution (Ustav Republike Srbije, 2022: 23-24).

We further note that, although the legislator envisages the possibility of
imposing imprisonment for a duration of up to sixty days as a means of enforce-
ment, an analysis of publicly available judicial practice, which in this field remains
limited due to the heightened degree of privacy protection in family law matters,
leads to the conclusion that this measure is, in practice, almost never applied.
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Namely, it is not possible to identify publicly accessible judicial decisions con-
firming its application, which indicates an exceptionally restrictive approach on
the part of the courts. Such judicial practice may be associated with the fact that
the measure in question, in our opinion, is neither compatible with the Constitution
nor with the criminal law framework of the Republic of Serbia.

MONETARY FINE

The monetary fine in enforcement proceedings is not consistent with the
Criminal Code of the Republic of Serbia. Namely, under the Criminal Code of the
Republic of Serbia, a monetary fine may be imposed both as a principal punishment
and as a supplementary punishment. The determination and imposition of a monetary
fine may take the form of daily amounts or a fixed sum (Jovasevi¢, 2014: 246-250).

The method of imposing a monetary fine in a fixed amount, as well as the
amount of such fine, are regulated by Article 50 of the Criminal Code of the Re-
public of Serbia. The imposition of monetary fines in daily amounts and the method
of their assessment are regulated by Article 49 of the Criminal Code of the Republic
of Serbia. As a principal punishment, a monetary fine may be imposed where it is
prescribed in the Criminal Code alternatively with imprisonment. As a supplemen-
tary punishment, a monetary fine may be imposed where it is cumulatively pre-
scribed together with imprisonment, but also where it is not prescribed at all,
provided that the criminal offence was committed out of greed or material gain.

The provision of paragraph 1 of Article 373 of the Enforcement and Se-
curity Law, which prescribes forcible removal and surrender of the child, a mone-
tary fine, and imprisonment as means of enforcement, is contrary to paragraph 3
of Article 54 of the Enforcement and Security Law, which constitutes a general
provision prescribing only the surrender of the child as a means of enforcement.

In paragraph 3 of Article 54 of the Enforcement and Security Law, in ad-
dition to the surrender of the child as a means of enforcement, the legislator also
prescribes the “enforcement of other decisions relating to family relations™; ho-
wever, this provision lacks coherence within the legislative framework in question,
since it refers to means of enforcement rather than to other decisions concerning
family relations. The measures prescribed in paragraph 1 of Article 373 of the En-
forcement and Security Law certainly cannot constitute means of enforcement,
because this provision is contrary to paragraph 3 of Article 54 of the Law, which
represents a general provision with which all other provisions must conform. Since
this is a general provision, other means of enforcement should not be prescribed
by this Law; however, as can be seen, they are prescribed in paragraph 1 of Article
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373 of the Enforcement and Security Law, and therefore this provision represents
arule contrary to the fundamental principles governing enforcement proceedings.

Paragraph 2 of Article 376 of the Enforcement and Security Law pre-
scribes that the forcible removal and surrender of the child shall be carried out by
a judge in cooperation with a psychologist from the guardianship authority, a
family counselling service, or other specialised institutions for mediation in family
relations. Simultaneously, paragraph 3 of the same Article regulates in greater de-
tail the obligations of the psychologist of the guardianship authority during the
enforcement procedure.

However, the normative elaboration of the role of the other entities referred
to in paragraph 2 is absent. The Law does not specify their legal status, the scope of
their powers, or their specific obligations within the proceedings, thereby creating
legal ambiguity. In particular, it remains unclear on what basis and at what stage
such entities become involved, as well as under whose authority they act. This nor-
mative lacuna calls into question the purpose of their participation, since it cannot
be determined whether their role is advisory, professional, or operational in nature.

The absence of clear rules regarding the participation of these entities
creates room for divergent interpretations and inconsistent judicial practice, which
may potentially result in arbitrariness in the conduct of the courts. In the context
of enforcing decisions that directly affect the rights of the child and family rela-
tions, such legal uncertainty is particularly problematic, given that these matters
require a high degree of normative precision and predictability.

This normative inconsistency must also be viewed within the broader
context of constitutional guarantees. Pursuant to Article 32 of the Constitution of
the Republic of Serbia, the right to a fair trial guarantees that an independent and
impartial court shall publicly hear and decide upon the rights and obligations of
the parties in proceedings regulated by law. Although enforcement proceedings,
by their nature, depart from the classical model of civil litigation, they must nev-
ertheless satisfy the fundamental standards of fairness, including transparency of
proceedings and the possibility for participation by persons whose rights are af-
fected (Ustav Republike Srbije, 2022: 22).

In this respect, it is particularly problematic that, in certain situations within
enforcement proceedings, decisions are rendered that produce exceptionally inten-
sive legal consequences without providing procedural guarantees corresponding
to the gravity of those consequences. The absence of a public hearing and the lim-
ited participation of persons affected by the decision call into question compliance
with constitutional standards of fair procedure.

Additionally, in connection with the provisions of Articles 373 and 374 of
the Enforcement and Security Law, a broader problem of systemic incompatibility
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with the guarantees contained in Article 33 of the Constitution of the Republic of
Serbia becomes apparent, namely the provision regulating the special rights of
the accused (Ustav Republike Srbije, 2022: 22-23). Although enforcement pro-
ceedings do not formally constitute criminal proceedings, certain measures applied
therein possess a character and intensity requiring the application of enhanced
procedural standards (Petrov, 2025).

A study of this legal matter demonstrates that courts in the Republic of
Serbia do conduct proceedings concerning the application of enforcement meas-
ures in family law matters; however, the confirmation of monetary fines as a co-
ercive measure is relatively rare in practice. Although the Enforcement and
Security Law expressly envisages the possibility of imposing such fines in order
to secure the surrender of the child, an analysis of publicly available judicial prac-
tice reveals a pronounced lack of published enforcement court decisions in which
this measure has been concretely applied. At the same time, it should be borne in
mind that this field is characterised by a heightened degree of privacy protection,
which additionally restricts the availability of relevant judicial practice.’

INSTEAD OF A CONCLUSION

The enforcement of judicial decisions concerning the handover of a child
constitutes one of the most sensitive segments of the legal system, since within
this legal mechanism there intersect the demands for effective judicial protection,
the preservation of the authority of final judicial decisions, and the obligation of
the State to act, in all proceedings concerning a child, in accordance with the prin-
ciple of the child’s best interests. However, the analysis of Articles 373 and 374
of the Enforcement and Security Law demonstrates that the positive-law solution,

>For example: the Decision of the Supreme Court of Cassation in Belgrade Rev 190/11 of 1 March
2011, rendered in revision proceedings concerning the surrender of a child. The court of first in-
stance ordered the surrender of the child and imposed a fine of 30,000 dinars in the event of non-
compliance. The second-instance court (the Higher Court) set aside the decision and discontinued
the enforcement proceedings. The position of the Supreme Court of Cassation was that revision
is not admissible in this type of enforcement proceeding, where it was filed against the decision
of the Higher Court in Pozarevac Gz 1551/10 of 6 December 2010 (Decision of the Supreme Court
of Cassation in Belgrade Rev 190/11 of 1 March 2011).

It follows from the Decision of the Constitutional Court that, in practice, a fine is indeed imposed as
a means of coercion. Thus, in decision Uz-1785/2009, it was confirmed that, in the enforcement of a
decision concerning the surrender of a child, the court grants a period for voluntary compliance under
the threat of imposing a fine, which is subsequently applied in the event of the party’s non-compliance
(Decision of the Constitutional Court of the Republic of Serbia Uz. 1785/2009 of 2 June 2011).
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by which monetary fines and imprisonment are normatively classified as “means
of enforcement” in proceedings concerning the handover of a child, represents a
serious departure from the framework of constitutionally permissible coercion
and a deviation from the fundamental principles of criminal and procedural law.

Although the ratio legis of the aforementioned provisions undoubtedly
rests upon the legislator’s aspiration to secure the efficiency of enforcement in
the exceptionally sensitive sphere of family law relations, the normative construc-
tion of the adopted mechanism results in an impermissible conflation of civil en-
forcement coercion and criminal repression. Viewed according to their substantive
nature, legal consequences, and the intensity of interference with the fundamental
rights of the enforcement debtor, the monetary fine and imprisonment prescribed
by the aforementioned provisions cannot be regarded as mere means of enforce-
ment, but rather, in their essence, constitute sanctions of a punitive character.

Their application entails a direct restriction of property rights and the right
to personal liberty of the person against whom enforcement proceedings are con-
ducted, without prior criminal or misdemeanour proceedings, without a public
hearing, without a formal determination of guilt, and without ensuring the full
procedural guarantees which the constitutional order accords to persons exposed
to penal repression. In this manner, fundamental principles of constitutional and
criminal law are called into question and potentially violated, including the prin-
ciple of legality, the right to a fair trial, the right to defence, the presumption of
innocence, and the requirement of legal certainty.

A particularly problematic aspect of the analysed normative solution lies
in the fact that the measure of deprivation of liberty is prescribed and imposed
within proceedings which, by their nature, are not criminal but exclusively en-
forcement proceedings. Bearing in mind that the right to liberty constitutes one
of the most highly protected constitutional and convention-based rights, its re-
striction may be legitimate exclusively within proceedings satisfying the highest
standards of fairness, legality, and procedural protection. Consequently, incorpo-
rating imprisonment into the framework of enforcement proceedings represents a
normative solution incompatible not only with the Constitution of the Republic
of Serbia and the Criminal Code of the Republic of Serbia, but also with inter-
national standards of human rights protection, particularly with regard to restric-
tions upon the right to liberty and the right to a fair trial.

Proceeding from the foregoing considerations, it may be concluded that
the existing legislative solution cannot be substantively corrected solely through
judicial interpretation, but rather requires direct legislative intervention. At the
same time, the normative revision of the disputed provisions must not be reduced
merely to their formal deletion, but must also entail the establishment of an alter-
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native mechanism capable of ensuring both constitutional acceptability and prac-
tical effectiveness of enforcement.

In this respect, the legally most coherent and systematically most justified
model appears to be direct enforcement through the forcible removal and sur-
render of the child as the primary means of enforcement, accompanied by a nor-
mative specification of the mandatory participation of guardianship authorities,
psychologists, pedagogues, or other professional experts in the implementation
of enforcement proceedings. Such a model would ensure not only the formal le-
gality of the procedure, but also the substantive protection of the psycho-physical
integrity of the child, in accordance with the principle of proportionality and the
standard of the best interests of the child.

Furthermore, for the purpose of preventing abuse of procedural rights and
obstruction of proceedings, it would be justified to provide for specific procedural
consequences for a party who persistently and unjustifiably obstructs enforcement,
such as the imposition of increased procedural costs, compensation for damage
caused to another participant, or the consideration of such conduct as a relevant
circumstance in potential future proceedings concerning the modification of deci-
sions on the exercise of parental rights. Such measures, however, would have to
retain an exclusively procedural-disciplinary character and must not assume the
characteristics of a concealed punitive sanction.

In situations where non-compliance with a judicial decision reaches the
level of socially dangerous and unlawful conduct, the reaction of the State must
be realised exclusively through the mechanisms of criminal law protection,
namely through the initiation of appropriate criminal proceedings in accordance
with the applicable criminal legislation and with full respect for all constitutional
and procedural guarantees inherent in such proceedings.

Accordingly, de lege ferenda, the most acceptable legislative solution
would appear to be the removal of monetary fines and imprisonment as “means
of enforcement” from Articles 373 and 374 of the Enforcement and Security Law,
coupled with the normative redefinition of child handover proceedings through
the strengthening of direct enforcement, institutional support, and procedural-dis-
ciplinary mechanisms.

The efficiency of enforcing judicial decisions must not be built at the ex-
pense of violating constitutional guarantees and fundamental human rights. The
protection of the best interests of the child, as the guiding principle of family law,
must be balanced with the protection of the procedural and substantive rights of
the parties to the proceedings. Only such an approach enables the construction of
a legal system that simultaneously ensures respect for judicial decisions, effective
protection of the child, and consistent observance of the rule of law.
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Accordingly, it may be concluded that the current legislative framework,
insofar as it concerns the participation of various actors in proceedings involving
the removal and surrender of a child, is not sufficiently normatively elaborated,
thereby producing legal uncertainty and the potential for arbitrariness in its ap-
plication. Simultaneously, this normative vagueness, in conjunction with other
provisions of the Law, raises the question of compatibility with constitutional
guarantees of a fair trial and the protection of procedural rights, thus indicating
the necessity for their more precise and systematically harmonised regulation.
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